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STATEMENT OF ISSUES ON APPEAL

1. Did the Suoth Carolina Dept. of Corrections denied Appellant due process
by recalculating his sentence without providing him with formal notice brfore
altering/changing the recording of his sentence imposed by the judge?

2. Did the Administrative law judge erred by misinterpreting the Legislative,s
intent when applying the amount of time a defendant is required to serve on a
mandatory minimm drug sentence?
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This patter wes before the Scuth Caxolina Administrative Law Court
(ALC or Court) pursuant to a Notice of Appeal filed Jamuary 4, 2016, by
Zrnest Battle (Appellant), an inmate incarcerated with the South Carolina
Wtdms(mt).mmmummjmw
ued an Order for Briefing on August 8, 2016. Thereaftex, the Couxrt issued
mmmngmmmliefaﬁamymwoimpe&wasiuﬁ.
Wmmammvsfmmm
the recalculation of his sentence without giving formal notice.

This appeal follows:




@ Juns 15,2001, Appallant wes sentenced to tuenty-five yaexrs under
section 44-53-370(3)(2)(b)(3) Of the Scuth Carolina Code for Trafficking
in Cocaine, 28 grams or moze, but less than 100 grams, third ocffenss. On
the saze day, Appellant was concurrently sentenced to ten yesrs for a
School zono charge. Appellent filed a timely Notice of Appeal. In appzox-
imately June, 2011, the Departmsnt recalculated Appellant’s twenty-five
veazx sentence, with a nev pxojected relesses date, or “mext-cut,” date re-
flecting the requirerent that Appellamt serve one hundred percent of his
sentence, instead of eighty-five percent that was previcusly recordss. In
this appeal, Appellant challenges the Depertment's decision that he must
serve his sentence day for day ==d violation of his due process rights.



Wlmtm@ied&mm&mﬂm%ﬂh@mﬁm@rﬁm&oﬁ
Corrections recalculated his sentence without providing him with foxmal notice
before altering/changing the orginal recorodng of his sentence imsosed by the
judge.

Appellant is currently sexving a twenty-five year sentence for traffick-
ing in cocaine, z§ 44-53-370(e)(2)(b)(3), due to commitment orders of the
Charleston County Clerk of Court, and Possessicn with intnet to distribute
cccaine within the proximinity of a school zone § 44-53-445. Sentences were
ummmy,mmmwnmmmmmm
imﬂaathamtomei@ty-ﬁm (ES)Wtdhism Aftexr he
had served approximately 11 years of his sentence, he was summoned to his
casevorker's office in SCDC and informed arcund June, 2011, that the Depart-
zent of Corrections had recalculated his sentence, reflecting that he must
serve on2 hundred percent of his sentence instead of the Eight-five percent
that was previcusly recordad by the judge.<.this recozation and recalculaticn
of Appellant’s sentence was done without formal notice té: Appellant, thus
‘violating his right to due process guaranteed by the Portsenth Amendwent to .o
the U.S. Constitution.

See: Administrative law judge's cxrédzx Por Briefing, page 2, in which is
stated that: There is no evidance in the record of the exact time which the
recalculation was made, or at which time Appellant bscame aware of the changs,
It is appearent that Appellant was investigaticg the matter in 2011, ft.Note-2

see: GCf. Tant v, S.C, Dept, of Ooxrrs,, 408 S.C. 334,759 S.£.2d 398 (2014)
which the South Carolina Suprswe Court Held that:
1. When Dept. decides its arginal recordaticn of a sentence was erronsous, it

mtaffordvheimmtefmlmticeofthemdedmmmmﬁﬁ



mmwmmmmmmmm.

2o Dept. of Coxrs., is gznsrally confined to the face of the sentencing shest,
ind&eminingtnelm&amm,kmtmymfertoﬂwwm
scrip;ifthereisanymiguityintlmsmtencingm.
3.Wmﬁmﬁgd&wmh&l@mﬂc&,mmwm
b heard in a mseningful vay, and juddcial revies,
véommdimw‘smummlmtmamumm-
est for due pxocess purpozss. U.S.C.R. Amend. 14.

mmmummmumtzmmoofm.,mmmm
ﬂthtimlyfmmlmticedmitse&smmlmhteitsmitm&temm-
aﬁmofhissaxtemearﬂaﬁvisemmofhisnghttofueagr@vimandob-
tain a hearing. Cf. Tant v. S.C. Dept. of Ooxrrs., 408 S.C. 334,759 S.E.2d 398
(2014).

Ses also; Appellant’s sentencing sheets in hte Designation of Matters To
&mmmmmmml,mmmnmtfmmmgm
cript.

The Administrative Law judge erred in its interpretation of the Legisla-
tive's intent by the South Carolina Dept. of Correcticns application of manda-
tory minizum sentences in drug offenses, pursuant to §84-53-370(e){2)(b)(3) of
the S.C. Code of Laws, and the amount of time an inmate must sexrve if convict-

-~ rrvmmad ba Shid e Soheaedd me

In this case, Appellant was occnvicted under Secticn 44-53-370(e)(2)(b)43)
in which the statute provides that:
{e) Any person who nowingly sell, menufactures, cultivates, delivers, purch-
ases, or bring into this State, or who rpovides financial assistance or cther-



wvise aids, abets, attempts, or conspires to sell, mamufacture, cultivates,
deliver, purchase, or bring into this State, or who cthexwise is knowing-
ly in actual or constructive possession or who knowingly attempt to become

in actual or constructive possession of:
E-r-2-4

(2) ten grams or more of cocaine or any mixtures containing cocaine, as
voovided in Section 44-53-210(b)(4), is quilty of a felony which is known
as "trafficking in cocaine” and, upon conviction, must be punished as
zﬁlcws if the quantity involved is:

(b) twenty-eight grams or more, but less than one hundred grams:
Sirdy

3, for a third or subsequent offense, a mandatory minimmm term of
impriscrment of not less than twenty-five years and not more
than thirty years, no part of which may be suspsnded nor probat-
ion granted, and a fine of fifty thousand dollars.

S.Co Code Ann, § 44-53-370(e)(2)(b)(3) (Westlaw through 2001) (emphasis added)
At the end of subsection (e), the statute also provides:

A person convicted and sentenced under this subsection to a mandatory
term of imprisorment of twenty-five years, a mandatory mimimum term of
imprisonment of twenty-five years, or a mandatcry minimum term of im-
prisonment of not less than twenty-five years nor more than thirty years
is not eligible for parole, extended work release, as provided in Sect-
ion 24-13-610, or supervised furlough, as provided in Section 24-13-710.
1d at § 44-53-370(e).
See State v, Taub, 336 S.C. 310,134-16,519 S.E.2d 797,799-801 (Ct. App.
1999) (discussing the additional meaning of the temm "mandatory minimm"), See
~lens Zare 7. Skata. 245 S.C. 1831.187.847 S R.2d 404,494 (2001), which held

cracs

At time Kerr commited his offense of trafficking in cocaine, § 44-53-370
(e)(2)(c), (1985), provided that where the quantity of cocaine involved is 100
grams or more, but less than 200 grams, the defendant shall be sentenced tb a



mandatory term of impriscnmnet of twenty-five years, no part of which may be
suspended, and a fine of fifty thousand dollars. Kerr was convicted in 1988
and at that time the statute had been amended to read as follows:

S.C. Code Ann. 44-53-370(e)(2)(c) (1988) (empasis added) Regarding parole
eligibility, an unmmerated paragraph at the end of Section 44-53-370(e)
stated as follows:

Anypersondonvictedandsenterwedmzderuussubsectimtoaqarﬂatozy
minimm term of imprisonment of twenty-five years is not eligible for parole.
(emphasis added),

Ker argued that he was not sentenced to a mandatory minimum, but a manda-
tory sentence, which makes him eligible for parole.

The Surpeme Court agreed and stated as foldows:
while Section 44-53-370(e), rpescribes sentencing for trafficking based on
quantity of drugs involved, several different section authorizes at least a 25
vear sentence, however, same provide for a mandatory semtence, while others
provide for a mandatory minimm sentence. Despate the various ways that Sect-
ion 44-53-370(e) mandated a term of impridsonment of at least 25 years sentence
the unenumerated paragraph detailing parole eligibility simply stated that
someone sentenced to a "mandatory minimum" term of imprisonment of 25 years is
"not eligible for parole!

This emumerated paragraph was amended in 1988 to read as follows:

Any person convicted and sentenced under Section 44-53-370(e) to a manda-
tory minimum term of imprisonment of 25 years or a mandatory temm of imprison-
ment of 25 years ar more is not eligible for parole...§ 44-53-370(e) (supp.1988
emphasis on added term).

o Court furtner neid: We specirically rind that the 1988 amendment
which added "mandatory term” of 25 years to parole ineligibility porticn of
Section 44-53-370(e), effectuated a substantial change in the law, Bhereas,
prior to the amendment ot Section 44-53-370(e)(1985-88), a defendant convicted




undre this statute was eligible for parole, however, the amendment added
randatory to make a defendant convicted under this statute ineligible for
carole only!

amendment eff. July 1, 1988, 1988 S.C. Act No. 565.

In its current form, the parole ineligibility paragraph is ever more
specific:

Any person convicted and sentenced under this Subsection to a mandatory
term of imprisonment of 25 years, a mandatory minimum term of imprisonment of
25 years, or a mandatory minimum term of imprisonment of 25 years, nor more
"than 30 years is not eligible for parole......44-53-370)e) (Supp.2000).

There is no finding in the statute mandating that a defendant convicted
pursuant to this subsecticn must serve his/her sentence day for day as imple-
mented by the Socuth Carolina Dept. of Corrections. The statute specifically
addresses whether a defendnat ocnvicted under this Subsection is parole eli-
gible, not the amount of time an inmate must serve or is required to serve on
a sentence if convicted pursuant to this statute. 44-53-370(e)(2)(b)(3{.

In 1996 the 8.C. Legislative introduced House Bill No. H3096, and in that
bill an Act. to amend the S.C. Code of laws of Scuth Carolina, 1976, by adding
Section 24-13-100 so as to provide the conditions and define '"No Parole Offens

"Section 24-13-100. For purposes of definition under South Carolina law,
a no parole offense, means a class A,B, or C felony or an offense exempt from
classification as enumerated in Section 16-1-10(D) (2015)., which is punish-
able by a maximum term of imprisorment for twenty years or more,

offense” as defined in Secticn 24-13-100 (2007) S.C. Code Ann, Appellant’s
offense is one exempt from classificaticn, S.C. Code Ann, § 16-1-10(D)(2015).
For no parole offenses the law provides:
(A) Notwithstanding any cther provision of law, except in a case in which
the death penalty or a term of life improsonment is impoded, an inmate



convicted of a "no parole offense"... is not eligible for early release,
discharge, or camnmmity supervision...until the inmate has served at
least eighty-five percent of the actual term of imprisonment imposed.

-..© This percentage must be calculated without the application fo earned
work credits, education credits, or good conduct credits, and is to be
applied to the actual term of imprisonment imposed, not including any
porticn of the sentence which has been suspended...

S.C. Code Ann. § 24-13-150(A) (supp.2015) (emphasis added).

In Appellant's case, the mandatory minimum language in Section 44-53-370
is prior general law and the more specific and recent legislation is S.C. Code
ann. § 24-13-100.

The.primary rule of statutory oconstruction is that the Court must ascer-
tain the intention of the legislature...eg.,State v, Blackmon, 304 S.C. 270,
273,403 S.E.2d 660,662 (1991). When the terms of a statute are clear and:un-
ambiguous, the court must apply them according to their literal meaning withe..
out resort to substle or forced construction to limit or expand the statute's
operation. Furthermore, when a statute is penal in nature, it must be constr-
ued strictly against the State and in favor of the defendant.

See Stone v, State, 133 S.C. 533,535,443 S.E.2d 544,545 (1994)(holding
that when two statute are in conflict, the more recent and specific legisla-
ture statute must prevail. Hair v, State, 305 S.C. 77,79,406 S.E,2d 332,334
(1991)(the law clearly provides that if two statute are in conflict, the
earlier statute is to be repealed of repungency. Strickland v. atate, 276
S.C. 17,19,274 s.E.2d 430,432 (1987); see also § 24-13-100, It is without

Ttk Fhab Eha ~babibareg AnFind i an Farm ke bapem Vea marala ~Ffanea? in

HECTLIoN £4=i3=~100, 12., @ C1aSS A,, w- .« L2LUY... Skogly Uescrioes e
types of offenses for which the offender is not eligible for parole. This
interpretation is consistent with provisicn in related statutes stating that
a no parole offender is not eligible for parole. State v Johnson, 277 S.C.




444,279 S.E.2d 606..; State v, Burton, 301 S.C. 305,391 S.E.2d 583 (1990);
State v, Wilson, 315 S.C. 289,294,433 S.E.2d 864,867 (1993); State v. Smith,
330 S.C. 237,498, S.E.2d 648 (Ct. App. 1998); State v, Alls, 330 S.C. 528,531,
500 S.E.2d 781,782 (1998).
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CONCLUSIN

For the reasons stated, this Court should reverse the judgement of the

Administrative Law Oourt.

E April 26,2017
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