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BEFORE
THE PUBLIC SERVICE COMMISSION OF
SOUTH CAROLINA
DOCKET NO. 2017-32-E - ORDER NO. 2017-774
DECEMBER 21, 2017
INRE: 3109 Hwy. 25 S, L.L.C. d/b/a 25 Drive-In ) ORDER GRANTING
and Tommy McCutcheon, ) RELIEF
Complainant/Petitioner v. Duke Energy )
Carolinas, LLC, Defendant/Respondent )

This matter comes before the Public Service Commission of South Caroliﬁa
(“Commission”) on the Complaint of Tommy McCutcheon (“McCutcheon” or
“Complainant™), owner of 3109 Hwy. 25 S., L.L.C. d/b/a 25 Drive-In, against Duke Energy
Carolinas, LLC (*Duke” or “DEC”), asserting that DEC wrongfully transferred
McCutcheon off the Greenwood Rate.

A hearing was held in this matter on April 5, 2017, and April 19, 2017.
Complainant was represented by Alexander G. Shissias and John J. Fantry, Jr., of The
Shissias Law Firm, L.L.C. DEC was represented by Rebecca J. Dulin, Esquire, Senior
Counsel for DEC, and Frank R. Ellerbe, III of Sowell, Gray, Robinson, Stepp & Lafﬁfte,
LLC. The Office of Regulatory Staff (“ORS”) was represented by Jeffery M. Nelson,
Esquire. In support of the Complaint, the Complainant presented testimony from Tommy
McCutcheon, Carolyn McCutcheon, and James R. Calhoun and Exhibits that were marked
Hearing Exhibits 1 through 4. DEC presented testimony from Douglas T. Fowler, Je%sse

Gonzalez, Theo Lane, and Joel Lunsford and Hearing Exhibits 5 through 9. The ORS

presented testimony from April Sharpe.
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DOCKET NO. 2017-32-E — ORDER NO. 2017-774
DECEMBER 21, 2017
PAGE 2

On January 27 of 2017, the Commission received a Complaint from Mr. Tommy
McCutcheon regarding the revocation of his access to the Greenwood Rate by Duke Energy
Carolinas, LLC. More specifically, McCutcheon’s business entity, a drive-in movie theater
in Greenwood, known as 3109 Hwy. 25 S., L..L.C. d/b/a 25 Drive-In, waé removed by Duke
Energy from the Greenwood Rate in June of 2015. The current action arises out of a series
of events taking place at the theater and/or related to its electric service between May 30,
2015, and June 18, 2015.

The theater was built in the 1940°s and purchased by McCutcheon in 2008, at which
time it had not been in operation in 25 years. After the purchase and during subsequent
operation, McCutcheon added, among other things, modern cooking equipment and new
projection screens - one in 2008 and one in 2016 - in addition to the single original screen.

The theater was, until June of 2015, subject to the Greenwood Rate. The
Greenwood Rate is a product of Act No. 1293 of 1966. The Act approved a negotiated
contract for the purchase of the Greenwood County Electric Power Commission’s facilities
by Duke Power Company — the predecessor to Duke Energy Carolinas, LLC. One of the
provisions of the Act was that existing electrical connections at the time of the sale were
to be charged the lower of the then—currént rate being charged by Greenwood, or the Duke
rate. At the time, it was anticipated that electric prices would be going down, and
Greenwood customers would eventually be migrated to the Duke rate. This expectation .
proved to be dramatically incorrect. As a result, there are a number of customers — about

2,540 — that continue to be on the Greenwood Rate. Because it is now substantially lower
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DECEMBER 21, 2017
PAGE 3

than the regular Duke Rate, the Complainant has an interest in retaining access to the
Greenwood Rate.

The Complainant was removed from the Greenwood rate in June of 2015 due to
certain events. It is uncontested that, on Saturday, May 30, 2015, the theater experienéed
a powér outage during which a very bright spark and burned cable were observed. The
cable, in this case, was the service wire that connects the theater facility to the poie-
mounted transformer. A Duke Energy crew was able to repair the damage and enabled the
theater to continue operations that night. It is also uncontested that two weeks later, on
Saturday, June 13, 2015, there was a second power outage. During this second outage, it
was observed that the coating had melted off the service wire, and it was smoking. Oﬁce
again, a Duke Energy crew repaired the line, enabling the theater to continue showing films
for the rest of the night.

Following the second outage, the Duke Construction and Maintenance Supervisor
for the area, Tommy Fowler, visited the theater and inspected the facilities. He determined
that the existing facilities were insufficient to handle the load demand of the theater and
that the electrical facilities serving the theater needed to be upgraded. The record shqws
that the fuse on the primary side of the pole-mounted transformer melted. This is indicat‘ive
of excess current flow, which would result in a thermal overload. In this case, we have
uncontested testimony that the service line providing power to the theater was a single 2/0-
3 aluminum triplex wire, which has a carrying capacity of 185 amperes. As the melted fuse
and wire were indicators of thermal overload, Duke Energy determined a replacement of

the facilities serving the theater was necessary. The Company replaced the single 2/0
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aluminum triplex wire with two 4/0 triplex wires, with a load capacity far above the
originally installed service wires. At this time, Duke also replaced the 25 KVA pole-
mounted transformer with a 50 KVA transformer and réplaéed the current transformers and
metering equipment at the facility. Testimony was presented that, using data gathered
following the repairs, improvements, and reconnection of the facility, demand of the theater
was calculated to be 225 amperes, or about 122% of the rating of the line'. Pursuant to
these modifications and its existing policy, Duke Energy removed the Complainant from
the Greenwood Rate.

On June 13, 2015, however, Duke Energy’s installed equipment did not meter the
load being carried over the service line, but merely the amount of energy that had been
used in kilowatt-hours, which is not necessarily indicative of peak load. The calculation
of 225 amps drawn by the theater resulted from the readings taken from the new metering
equipment installed as upgrades to the existing facilities. The load information, though,
was not available at the time of the outages. It would seem that, particularly in the case of
a sophisticated commercial establishment, measures would be taken by the operator — here,
the Complainant — to ensure compliance within the limits of the Greenwood Rate. In fact,
we were presented with testimony that supports that supposition: equipment was chosen
for upgrades to the theater which were energy efficient and Would operate on single-phase

power.’

! Lunsford Direct Tr. at p. 238
2 T. McCutcheon Direct Tr. at p. 18

0006
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Clearly, it is a critical matter for the utilities to ensure safe, reliable delivery of
power to its customers. In this case, a smoked-damaged building with burning cables had
been reported. That problem required resolution in a timely fashion, and it was resolved.
However, it remains important to provide information to customers and arrive at a safe and
economical solution to the problem. There must be a balancing of interests. It would ﬁot
be appropriate to punish Duke for taking action to safely provide power in what was an
unsafe situation. However, it would not be appropriate to have the Complainant --
operating for a number of years in apparent compliance with the Greenwood Rate, and
taking measures to ensure compliance with the Rate -- to be removed from the rate with<‘3ut
specific proof that they had become non-compliant with the rate. Nevertheless, now that
the facilities serving the theater have been greatly upgraded, it would not seem reasonable
to give the theater access at the Greenwood Rate to capacity significantly greater than that
which it would have access to under the original facilities serving the premises.

The balancing of the interests of the parties results in this Commission allowing the
Complainant to have an opportunity to return to the Greenwood Rate, with some
limitations.

IT IS THEREFORE ORDERED THAT:

1. There is to be no allowance for recovery for the difference in the normal
Duke Rate and the Greenwood Rate from the time the theater was removed until the tilme
that the Complainant is placed back on the Greenwood Rate.

2. The Complainant shall not be granted fees or costs as requested.

0007
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3. The Complainant shall be allowed to continue on the Greenwood Réte only
so long as the theater stays within the original limitations of the equipment serving the
premises. Thus, if the theater experiences a demand as indicated by metered peak usage
corresponding to amperage greater than the original capacity of the service line - 185
Amperes — it shall be proper to remove the Complainant from the Greenwood Rate again,
and be placed permanently on the applicable Duke rate. Thé demand sﬁall be measured in
a manner consistent with the demand component measurement of Duke Energy Carolinas,
LLC’s commercial customers that are subscribed to a demand rate schedule. Accordingly,
demand shall be measured using rolling 30-minute intervals, with the demand being
calculated as the highest 30-minute average demand during each billing period.

4. Duke Energy Carolinas, LLC shall provide electric metering information
sufficient for the Complainant to determine peak electric usage.

5. All relief herein granted shall take effect in the first billing cycle after
January 1, 2018, unless the Complainant communicates to the Commission and the
Company that he would like more time to come into compliance with the conditions of our

ruling before re-entering the Greenwood Rate.
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6. This Order shall remain in full force and effect until further order of the
Commission.

BY ORDER OF THE COMMISSION:

Jme |

Swain E. Whitfield, Chairman

ATTEST:

Coman+t R._Q00.

Comer H. Randall, Vice Chairman
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BEFORE
THE PUBLIC SERVICE COMMISSION OF
SOUTH CAROLINA
DOCKET NO. 2017-32-E - ORDER NO. 2018-101

FEBRUARY 13, 2018

INRE: 3109 Hwy. 25S., L.L.C. d/b/a 25 Drive-In ) ORDER DENYING
and Tommy McCutcheon, ) REQUEST FOR
Complainant/Petitioner v. Duke Energy ) RECONSIDERATION OR
Carolinas, LLC, Defendant/Respondent ) REHEARING

This matter comes before the Public Service Commission of South Carolina
(“Commission”) pursuant to S.C. Code Ann. Section 58-27-2150 and 10 S.C. Code Ann.
Regs. 103-825(A)(4), and applicable South Carolina law. Respondent Duke Energy
Carolinas, LLC (“DEC” or the “Company”) petitioned the Public Service Commission of
South Carolina (“Commission”) to rehear or reconsider its grant of relief in Order No.
2017-774. A hearing was held in this matter on April 5, 2017, and April 19, 2017, and the
Commission served its Order on DEC on December 21, 2017. This Petition was filed
January 2, 2018, with the Complainant responding in opposition to the Petition on January
5,2018.

The Petition states that the factual findings of the Commission in Order No. 2017-
774 do not provide a basis for the relief granted, but that is not the case. The Petition
mischaracterizes our Order as requiring DEC to place the Complainant back on the
Greenwood Rate “unless and until the demand of the Complainant’s business exceeds the
capacity of the facilities that were replaced in June 2015.” However, the Commission Order

requires that the Complainant be given access to the Greenwood Rate as long as he stays

0010
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within the original limitations of the equipment that was installed to serve the premises,
which was in place at the time of Act 1293 of 1966, and the subsequent purchasefof
Greenwood County Electric Power Commission by Duke (at the time, Duke PoWer
Company). We are limiting, in effect, the ability of the Complainant to exceed the facility
capacity equal to the facility capacity available over 50 years ago at the site, unless the
Complainant migrates off the Greenwood Rate. As a practical matter, this may be more
restrictive than the previously unmonitored limitation, which used the electrical delivery
facility’s physical limits as its only load restriction.

The Commission’s ruling, which is specific to the facts of this case, does not
unjustly enrich the Complainant, nor unduly penalize the Respondent. It merely afford; an
active participant on the Greenwood Rate an opportunity to comply with the facility
limitations that he had been unaware might have been strained. The Commission did :not
have testimony to support the position that the demand load was the same after installation
of the new facilities as before. It is questionable whether the Commission could have been
presented with credible testimony to that effect, since the demand load was not being
measured or reported.

Additionally, Order No. 2017-774 is neither inconsistent with the Payne v. Dﬁke
Power Co., 304 S.C. 447, 405 S.E.2d 399 (1991) Supreme Court Opinion, nor does 1t1 g0
further than to clarify, as applied to the facts and circumstances of this case, :the
Commission’s own‘ rulings from 1966 forward. DEC’s Petition characterizes Act 1293,
Payne, and prior Commission rulings as requiring that a change in a customer’s needs that

requires a change in the facilities used by the Company to provide service to that customer
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means the customer is no longer eligible for the Greenwood Rate. We note that Act 1293
does not enumerate what constitutes a change in character of a connection, nor how such a
change may originate. The Supreme Court’s decision in Payne does not provide an
exhaustive list of what is _and is not considered a “change in character” of the connection.
However, to the extent that a customer changes his service from single- to three-phase, or
from a residential to commercial operation (or likewise the reverse of each), then the Court
has spoken to the change of applicability of the Greenwood Rate.! We decline to address
an expansion, contraction, or modification of previously established principles and
interpretations of whqt constitutes a change in the character (or type) of the connection in
this instance. Here, the Commission found an inadequacy of information available to make
a determination as to whether such a change in character occurred. Such a finding is not a
departure from prior interpretation of Act 1293 nor does it differ from the longstanding
prior practice as recognized by the Court and the Commission.

The Commission agrees, as DEC points out, that Act 1293 does not provide an
opportunity to re-qualify for the Greenwood Rate.? Nor has the Commission provided such
an opportunity. Rather, the Commission simply concluded that inadequate information
was available to determine that a change in character was necessitated in this case due

solely to the actions of the Complainant.

! “[W]e agree with the trial court that a change in either the character of the connection (e.g. from single to
three phase) or use of the premises (e.g. from **402 residential to commercial) constitutes a new connection
effectuating a transfer to Duke rates.” Payne v. Duke Power Co., 304 S.C. 447 (1991)

? “[The] PSC, the agency charged with administering Act 1293 has, without exception, construed it as
establishing a closed rate schedule, that is, one precludmg retransfer of customers.” Payne v. Duke Power
Co., 304 S.C. 447 (1991)
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PAGE 4

The Commission has struck an appropriate balance between the needs of the utility
to provide safe, reliable, and economic power, and the concerns of the consumer to make

informed and self-determinative actions to exercise its rights under its approved electric

tariff. ‘
For these reasons the Commission denies the Petition for Rehearing 5or
Reconsideration. |
This Order shall remain in full force and effect until further order of the
Commission. |
BY ORDER OF THE COMMISSION:
Swain E. Whiifield, Chairman '
ATTEST:

Comer H. Randali, Vice Chairman
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State of South Taraling
The Hublic Service Gommission

ADDRESS REPLY To:
ELECTAICAL UTILITIES DIVISION Golimmbia 1, $. .
329 WADE HAMPTON STATE DFFICE BUILDING

July 13, 1966

STATS CP SOUTH CARCLINA ;

BRERGAE THR PUDLIC SBRVICR OO"‘*‘ISBIO!‘!
CCUNTY OF RICHLAND )
“‘""”"“"“"“"““3 03D KO, E-076
IN 83: Rates for Custozoro )

Purchaged frem Greenwod County ;

Blectrio Power Commisaion !

0 me e G e Mes e aes B e At B Wer B e e

DOCKET RO. 13,277

TOW DB POVER CUPARY, CHARLOTTE, HO¥TH CARCLINA

VHERBAS, this Counisslon's Order P-9289 in Docket No. 13,877
opproved the purchass by Duke Power Couspony.of tho electrio proporiles,
axgapt the Buzzard Rocat Hydro Project, of Gruenvood County Bloctrio
Power Comsisolon; ARD

VHBEAS, the Aot providing for the Referendum that euthorized
tho aale of the elactric systen provided that ofter tha trenafor of
the proporties ths lowsr of the Greenwood County or Duke Pewer
Compény rates would ba used in billing the customara trenafarred
£rom Greenwsod to Duke; AND

WHEREAS, Dale Fower Coupany has requested epprovel of the
rates in use by Oreenwosd bofore the transfer for billing those
cuatonars who would soceive a lower bBill undor the Oresrwood rotes
than under the spplicable Muke ratsa)

HOW, THIEERORS, XT 18 ORDRNED, ADJULGED AND DICRERD that.
Schedula A, Bebedule B-L, Schadule £L, Industrial Power Rate end
tunicipal Pover Rete, coples of which wro atteched to ahd nado a
part of this Order ba, end tho semo heraby ora approved for billing
thoso custonara trenaferred £rom Grodnwoed Commty so long as billae
under thesa ratea are lowsr thon bille undsr epproved Duks Power
Conpany taten; AND N

IT I3 FURTHER QDRRED, that no naw customere chall be billed
undor the sttached retes, and that vhenover & custcmer ia disconnactod
for any ressch, tha propsr Duks rato shell ba applied when tho
cuntezor 1o reconnootod,

BY ORGER OF THE COLISSICN.

{ L S

Lo JM_ L/ I—-—f_- ;.—u;l:"b—fx,:\l./'
Chafrnsn 7

o f

v

ATTEST

- fp 2 QL7

E:qgéutiva fiaoreotary
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July 13, 1966

STATE OF SOUTH CARQLINA )
) BEFORE THE PUBLIC SERVICE COMMISSION
COUNTY OF RICHLAND )

) ORDER NO. E-976 .
IN RE: Rates for Customers ) .
Purchased from Greenwood County ) DOCKET NO. 13,277
Blectric Power Commlssion )

TO: DUKR POWER COMPANY, CHARLOTTE, NORTH CAROLINA

WHEREAS, this Commission's Order E-969 in Docket No. 13,277
approved the purchase by Duke FPower Company of the electrio properties,
except the Buzzard Roost Hydro Projeat, of Greenwood County Eleotric
Power Commigsion; AND

WHEREAS, the Aot providing for the Referendum that authorized
the sale of the electric system provided that after the transfer of
the propsrties the lower of the Greenwocod County or Duke Power
Company rates would be used in billing the customers transferred
from Greenwcod to Duke; AND

WHEREAS, Duke Power Company hes requested approval of the
rates in use by Greenwood before the transfer for billing those
customers who would receive a lower bill under the Greenwocod rates
than under the applicable Duke rates;

NOW, THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED that-
Schedule A, Schedule B-IL, Schedule SL, Industrial Power Rate and
Munioipal Power Rate, copies of which are attached to and made a
part of this Order be, and the same hereby are approved for billing
those customers transferred from Greenwood County so long as bills
under these rates are lower than bills under approved Duke Power
Company rates; AND .

IT IS FURTHER ORDERED, that no new oustomers shall be billed
under the attached rates, and that whenever a ocustomer is disconnected
for any reason, the proper Duke rate shall be applied when the
customer 1s reconnected.

BY ORDER OF THE COMMISSION.

S\ s é”/// —’?——~~W¢C<,~—v(}

‘ Chairman
J

ATTEST!:

02 ol

Bé&ut ive Seoretary
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.7 First 40 K'WH or less per month $1.50
" Next 110 KwH

GREENWCOD CCUNTY BLEGTPIC POw ‘ER COD/ MISbIO\I
RURAL ELECTRIC SYSTEM
Rate Schedules .

SCHEDULE A
Farm & Home Service

First 40 KwH or less per month - Si 1.50

. Next 40 KWH & 3¢/KwH
~ Next 170 KwH € 2¢/KwH
- . Next 200 KWwH \a, .S ¢/KWH
- Over 450 K#WH - L& 1.25¢/K /vH

Minimum Monthly Charge: $1.50 per month\' .
Plus 75¢ per KVA of transformer above 3 KVA capacity

| SCHEDULE B-L
" Commercial & Industrial Lighting and Power Service

- Monthly Capacity Charge:

'  . First 35 KW of billing demand - No Charge
- All over 35 KW of billing demand & $1.00/KW. -

Monthly Energy Charge:

a/kwH R

-~ Next 4850 KwH , _ @ 2¢/KWH S e
~ Over 5000 KWH @ .8¢/KwH o ' I R T

"'flMonthly NMinimum Charge: .75¢ per KVA of transformer capacity e B

'A“.

SCHEDULE SL
Qutdoor Lighting

7,000 Lumen Mercury $3,00/No
20,000 Lumen M.ercury - $5.00/Mo.

This(is to certify that this rate was and still is in effect as of

~ March 4, 1966. , - e
. ' / ) )')1-7. e w_”w_w'-
i - ./f{/,/:' LIz N L Sl e
: 4 / " T. W. Henderson, General Manager

Greenwood County Electric Power Commissiop’;

o MAY 9 7 1006
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. GREENWOOD COUNTY ELECTRIC POWER COMMISSION

MUNICIPAL POWER RATE

.DEMAND CHARGE: S -

$1 00 per kilowatt of maximum demand dctermined as 1ntergrated. o

. f, (60) sixty minute peak. »

 ENERGY CHARGE:

First 100,000 kilowatt hours per month at 5 Mills per K. W, H
. - NeXt 200 000 " n . 8t L] 11} ) 4 L1 PEREEE 1) n
- All OVG_I'» 300 000 ] u ) "o || ) n 3 " [T ]

’ In no case shall the energy charge plus'the demand charge aggregate’ ;- =

:f;_- less than 7.3 Mills per K. W, H, for current consumed.

- MINIMUM MONTHLY BILL:

. $1.00 per kilowatt of maximum intergrated monthly démand foxj cufrent_ R '

" .month plus energy charge._

' -This is to certify that this rate was and still is in effect as of o
March 4, 1966, 4 o : o

- - —— Ld )
) e

Effectiv¢ April 1, 1962 - Rural I‘Ele-ctric. 7 ) /
- Systems // - =

' The Rural Electnc Systems are invoiced on T. W. Henderson Gleneral ;Aanaggr
above rate with .3 Mill per K. W, H credxt Greenwood County E ectric Power omrmssmn

for furmshmg substations, ,

,//,;l‘/,ly‘\ o i . i .

= / % I R R X . X N . . ‘.: ‘\ ‘ - '--' - . kN
T w. Henderson ' : e

ng 27, -MAY 27 1966

1966

i
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) All Over 400 000 Kilowatt hours per mon‘ch at 6.5 Mills per K. W.H.

- Lo For a Load Factor of 50% or under no discoun‘c w1il be allowed

- Tor a Load Factor of 75% to 80% a Discount of 8% will be allowed,
.- . For a Load Factor of 80% to 85% a Discount of 9% will be allowed,
Por a Load Factor of over 85% a Discount of 10% _will be allowed.

o -'Per Cent Load Factor in this contract -

o MINIMUM MONTHLY BILL:

| ENERGY CHARGE:

EE 'BONUS For improved Load Factor the POWER PLANT w111 allow a discount

Av"—-:._' on total of each month's billing as follows _ g '-Q

For a Load Factor of 50% to 55% a Discount of 3% will be allowed.

. " For a Load Factor of 60% to 65% a Discount of 5% will be allowed,
. For a Load Factor of 65% to 70% a Discount of 6% will be allowed.

In no case in which this Bonus applies shal} the energy charge

'aggregate less than 7. 0 Mills per K W H, for current consumed

- This is to certify that this rate was and stiil is in effect as of March 4 1966

Lo RS DO, S AR T

e cmamam B PO
"Ad027 F ; : :
BECUEDS . b -igggg : c ~ . YadoaV
. . - - . ’ i turvy I e - jowax.

GREENWOOD, GOUNTY ELECTRIC POWER COMMISSION

INDUSTRIAL POWER RATE

. Pirst 100,000 Kilowatt hours per month at 10.0 Mills per K.W, H.
- Next 100,000 Kilowatt hours per month at 9.0 Mills per K, W.H.
.’ "Next 100,000 Kilowatt hours per month at 8. 0 Mills per K. W.H.
“Next 100,000 Kilowatt hours per month at 7.0 Miils per K. W, H.

For a Load Factor of 55% to 60% a Discount of 4% will be allowed.

For a Load Factor of 70% to 75% a Discount of 7% will be allowed.

Kilowatt Hours for the Month - % Load Factor. R
Maximum K.W. Demand X 730 ‘

$ .75 per KVA of installed transformer capacity or contract demand. ..

.

L Ll L u,__ B Ty T3 S

. W. Hendrr on, General Managcr
Grecnwood County Electric Power Commission

R RN - MAY 27 1amR
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STATE OF SOUTH CAROLINA ) ‘
) . COURT OF COMMON PLBRS :

cooms o8 ¢ oop ) “Ted Court of Common Pleas
Eighth Judicial Clrcult
Greenvreod, Scuth Carolind
32270 _patd4
359”~/‘

Petl#
ORDE2ER 4(5195:3
File No. 85-CP-24-381

Lota G. Payne, et al..
individually, and on behalf
of all othexs similarly
situated, as a class,

Plaintiffs,
vs.

Duke Power Company and
Greenwood County,

Defendants.

This action was originally filed on March 17, 1980. The
Complaint alleged that Duke Pﬁwer Company had violated the provisions
of its offer to purchase the facilities of the éreenwood County
Electric Pover Commission and the terms of the enabling legislatien
by systematically tramsferrxing the members of the Plaintiff Class
to the Duke Power Company rate schedule. Plaintiffs alleged that
thesa actions violated the provisions of Act 1293 of 1966 which

provided as follows:

*The rates to ba chargad for electric power for

1 connecticns which exist at the: .consummation
of the: saIa shall be the .lower Of_the Iates
“the.Greenwcod County: Elactric power
COzmaaion and Duke . Powar Company and.the same
ehall not be:grounds for any:cl .alleging
discrimination. .The rates to;be: charged for
electrical power for commections after the date
of the sale sball be the applicable ratés of |
Duke Power Company. As used herein the word i

'connections' shall be deemad to mean the ' &
physical comnection of a residence or business ,(F
aestablishment and shall have no .reiference to «g"!
the person or business firm occupying the } 2;;
premises sc connected, and the benefit of th ;yzg
jower rate shall continue although the. pexso f
or firm occupylng such premises nay change fzum

FW( time to time.* [Emphasis added]. 6‘6 :Q-
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Plaintiffs alleged that, subsequent to the sale of
Greenwood County's electrical generation and transmissionh system
to Duke in 1966, Duke has syétematically assigned approximately
5,000 to 6,000 old Greemwood ratepayers to the Duke rate in three
separate categories? ’

1. Upwards of 4,000 former Greenwood ratepayers assigned
to the Duke rate under Duke's systematic monthly billing analysis.

2. Approximately 600 former Greenwood ratepayers assigned
to the Duke rate because of a c¢hange in the character of their
connection.

3. Pour former Greenwood ratepayers assigned to the
Duke rate because of a change from residential to commercial.

Plaintiffs seek a declaratory judgment as to the meaning
of that portion of the enabling legislation quoted above as it
applies to these three categories, damages and injunctive relief.
Plaintiffs slso seek a Writ of Mandamus against Gresnwood County
to enforce the provisions of their sales agreement with Duke Power
Company.

befendant Duke contends that Duke bas complied with the
contract and also pleads the statutes of limitations and laches.
Defendant Greenwood pleads in addition that the trarnsfer was a
complate sale and imposed no duty on Greenwocd to monitor compliance
by Duke. .

Subsequent to the filing of the Cemplaint, Duke filed
a rate application before the Public Service Commission, and

subsequently an action in court, which resulted in the South Carolina

.
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Supreme Court's opinion in Duke Power Co. V. South Carolina Public
Service Compission, 284 5.C. 81, 326 5.E.2d 395 (1985), In that
case, the court held that the enabling lagislaﬁion under which
Duke purchased the old Greenwood Electric Power Commission syacép
[Act 1293 of 1966] was constitutional, and that the Public service
Commission had no power to increase the old Greenwood rates. ;
Plaintiffa' Motion for Clagss Certification was gra#ted
by Special -Judge George M. Stuckey, Jr. on March 30, 1988. Thereafter,
on August 2, 1988, Judge Bruce Littlejohn, who was, at that tim#,
assigned to hear the case, entered an Order:
1. Req#i:ing-notiqe to tha class via publication
in the Greenwoed Index Journal once a week for
four consecutive weeks; and,
2. Separating the case into two stages -- the first
on the issue of liability of defendants to the
clags and the second stage on damages, if it was
determined in the first stage the class was entitled
to relief. 5
An Affidavit of Compliance regarding the Notice was
thereafter f£ilad. . ’
The case was thereafter assigned to me as spécial judge
to try the case. A non-jury trial was held during the week of
May 1, 1989. Thereafter the issues were extensively briefed bi
all'parties. 1 have now studied the entire file, including the
trial transcript, all exhibits, depositions, briefs, oral arguments,
etc. Based upon the evidence and the record, I make the foilo;ing
findings of fact and conclusions of law hereinafter set forth ‘

pursvant to Rule 52(a) South Carolina Rules of Civil oncedurel

7
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FINDINGS OF FACT

1. The parties ara subject to tha jurisdiction of this
Court.

2. This class action was instituted on March 17, 1980,
some fourteen years after the sale to Duke.

3. Shortly after the Greenwood County Electric Powar
Cormission (GEPC) made knewn its interest in selling its elsctric
distribution system to Duke, representatives of the parties meat.
‘At this May 10, 1965 meeting the parties discussed the best method
of accompliching an orderly méxger of the two systems and came to
en understanding. Duke Exh. D1[1]. Duke's May 28, 1963 offer to
purchase the properties of the GEPC was made in the context of
this understanding which included the following elements: '

(a) Pormar GEPC customers existing on the date of

the sale to Duke would be placed on the appropriate Duke
rate if their bills thereon were lower than bills on the

old Greenwood County rates, and the cld Greenwood County
rates would continue while bills on the old Greenwood County
rates were lower than on Duke's rates; )

(b} The old Greenwood County rates would be closed as

of the date of acquisition and Duke's rates would be appli-
cable to any new»connections and

(c) The criteria feor serving an old Greenwood County

cugtomer on Duke‘s ratas or leaving a customer on the old
Greenwood County rates would be a comparison of the totals
df the bills computed on both sets of rates for the previous
twelve months. Duke Bxh. DL[1][4].

ﬁ*j’%
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4. Duke's offer was made at a time when its rates had
been reduced five timas in the preceding six years and at a time
when the Duke's costs were on a downward trend and were anticipated
to decline further, as was occurring nationwide. Duke Exh. DL[1](4].
The testimony is uncontradicted that at the time Act 1293 was passed
all parties anticipated that electric rates would decrease, not
increase,

5. On May 28, 1965, Duke offered to purchase all of the
assets of the Greenwood County Electric PowerVSystam and the Green-
wood County Rural Electric System in a letter to the Greenwood
County Legislative Delagation upon cartain stated conditlons, in-
cluding the following:

*As to all customers other than mupicipalities and

cooperatives, Duke Power Company system wide rates

will be applied to those Greenwood County customers

whose bille would bs lower on Duke rates. On those

Greenwood customers whose bills would be higher on

Duke rates, the Greenwood County rate will be left

in effect. Thus, no custamer would receive an in-

crease in rates and 30% of the customers will receive

reductions in rates . . . Duke rates would be applied

to all new connections after consummation of the sale

« « " [Plaintiffs' Bxhibit $1, p. 3, ¢ 61].

6. Therefater, and in response to this offer, the
General Assembly adopted Act 1293 of 1966, which provided for a
referendum to be held on April 12, 1966, to ascertmin the wishes
of the qualified electors of Greenwced County on the question of
whether the County electric power system should be sold to Duke.
The Act provided that, if more than one-half of the voters voted
in favor of the sale, the Greenﬁooﬁ County Finance Board would
convey the system to Duke. Among the terms and conditions of the

sale as set forth in the enabling legislation wore the following:

-5—
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"The rates to be charged for electric power for all
connections which exist at the consummation of tha
sale shall be the lowar of the zates charged by the
Graenwood County Electric Power Commission and Duke
Company . . . The rates to be charged for electric
power for connections aftar the date of the sale
shall be the applicable rates of Duke Power Y.
As used herein, the word 'connection’ shall be deemed
to mean the physical connection of & residence or
business establishment and shall have no reference
to the person aor business firm occupying the premises
so connacted, and the benefit of the lower rate shall
continue although the person or firm occupying such
premises may change from time to tima."™ |Plaintiffs’
Exhibit #2, p. 3, g3].

7. BAct 1293 was signed into law on Maxch 11, 1966.

8. Prier to the referendum Duke, itself, did little
actual campaigning. However, it organized and utilized a "Citizens
for Greenwood County Progress” committee, which conducted an active
‘campaign. This citizens committee utilized several advertisements,
inecluding the follows:

(a) A radio ad which ran for two weeks stating in

part ag follows:

"In spite of the speculation you may have heard,

Duke Power cannot increase electric rates if we

accept its offer to buy the County electric

system . . . Duke is prohibitad by South Carolina

lav from increasing Greenwood County's electric

rates. The law says that Duke must charge eithar

its rates or the County's rates, whichdver are

lower. No one will get a rate increase . . .

{Plaintiffs® Exhibit #52, p. 7). .

(b) A printed handout addressed "To Citizens of Greenwood
County” stating that “"Greenwood County's positiop after sale to
Duke” would be the "same or lower rates.® [Plaintiffs’ Exhibit #53].

(c) A guarter-page ad in the Greenwocd Index-Journal
on April 6, 1966, also stating that "Greenwood County's position

after sale to Duke” would be the "same or lower rates.” [Plaintiffs®
Exhibit §56]. ’
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() A handout to members of the "Citizens Committee®
setting forth "points to streas favoring the Greanwood County
Sale” including the following:

"No one will receive bigher electric rates. If

the Greenwood rate is lower than Duke, it will

epoly for all existing customers . . ." [Plain-

tiffs' Exhibit 58, p. 1, ¥ 6]. .

9. 1In addition to thess "Citizens Committee" ads,
Duke's Senior Vice President, G. G. Mattisan, was. quoted exten-
sively in an article in the Greeawood Index—Journal on April 8,
1966, entitled, "Duke Official Lashes Out At 'Rumors and False-
hoods.'" In this article, Mr. Mattison stafed in part as follows:

"The law provides that the rates to.be charged

County electric customers will be whichever is

lower, the County rate or the Duke Power rate.

We will abide by this law and Duke Power will

assist in defending to a successful conclusion

any lawsuit brought by anyone contesting this

provision . . .

*"Those who say that Doke will not charge the

lower of the two rates are elthex uninformed

« « ., or they are attempting to deliberately

mislead the psople of Greenwood County."

[Plaintiffs' Exhibit $55].

10. All of these advertisaments and statements, and
Act itself, state that, upon the completion of the sale, Duke
will charge the lower of the applicabla two rates. Nowhere in
any of the advertisements, statements, or in the Act itself, is
there any provision for re-transfer to anotber ratas once the

initial transfer to the lower rate is made. '
11. The provisiona in Act 1293 were structured so that
GEPC system and its customers could be integrated into Duke's

systen and rate schedules at that time without any customer

o
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receiving an increase in rateé charged for electric service.

Duke Exh. D1{4). This manner of integrating a small system into

a much larger system was in accordance with the usual industry
practice of applying the purchasing utility's rate schaedules when
the bills computed thereon were less than bills computed using the
selling utility's rate achedules. T. 222-2?6. In this way, the
former GEPC customers were given the full advantage of the lower of
the two rates and some 30 percent received a reduction in the rates
they were paying. Once the sale to Duke received regulatory approval,
the old Greenwood County rate schedules were to be "closed”, i.e.,
not offered to any new customers after the sale date, and there
would be orly one changeover of customers from the Greenwood County
rate schedules to Duke's rate schedules. All of this was fully
discuseed with the Greenwood Delegation to the South Carolina
General Assembly existing at that time, the GEPC officials, and
with the South Carolina Public Service Comnission. Duke Exh,
pi[1]{4].

12. A referendum was held pursuant to the enabling act._
on April 12, 1966, at which 2 majority of the electors voted in
favor of the sale.

13. On April 18, 1966, Duke filed an applicatien with
the Federal Power Commission seeking an order pursuant to §203
of the Federal Power Act aunthorizing Duke to acquire the Greenwood
County Electric Power System. An order was issued by the Federal
Power Commission on June 29, 1966, approving the acquisition, based
on certain conditions, with the sazle to be consuﬁmated on July 1,
1966. Among the conditions set forth by the Federal Power

b¥ |
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Commission were the following:

"The rates to be charged for electric anargy for all
physical connactions of residencas or businass estab-
lishmaents existing at the time ¢of consummation:.of tha
sale shall be the lower of the rates-charged by
Greenwood Commission and Duke respectively. The rates
to be charged for electriec enérgy for.such physical
connections made after the consummation of the sals
shall be the applicable rates of Duke.® [Plaintiffs'
Exhibit $3, p. 5, g5].

14. The sale was consumated on July 1, 1966.

15. At or sbout the time of the consummation of the
sazle, Duke's district manager, T. C. Berry, asuthored a letter "Ta -
Our New Customers" which statéd in part as follows:

"We are happy to welcome you ag a customer of Duke
Power Company.

"We are now contacting each of the former customers

of Greenwcod County Rural System to see which of

the Duke residential rates applies to their locatioas.
The appropriate rate depends on whether or not caertain
appliances are in use. Thereford, until this is £inished,
we will continue to compute your bill on the Greenwood
rate,

"After the proper Duke rate has beer determined, the
elactric bill for your location will ba computed for
the twelve months preceding July 1, 1966, on both
the Duke and Greenwood rates.

=1f the Duke rate is lower, you will be billed on

the Duke rate for all future billing at that locatioen,
and you will be given a credit for any differeance
between the two rates rendered since the 1lst of July.
In all probability, thig will occur within two to
three moriths.

*If your bill is lower on the Greenwood rate you will
continue to be billed on the Greenwocd rate at your
location. Every month a comparison will be made and
when the 12 month billing becomes lower on the Duke
rate, your billing will be changed to the Duke rate.
Therefore, it.will not be necessary that ¥ou request
a c?ange to tha lower rate.” [Plaintiffs’ Exhibit
$11].
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16. This letter was sent to all of the ratepayers in
Duke's newly acquired texritory. iha latter made it plain to all
customers that if at the time of the sale their rate was lower on
the Duke rate, they would be billed at the Duke rate “for all future
billings.®” If et the time of sale, their rate was lower on the
Greenwoed rate, the account would ba monitoraed and if it ever
became lower at the Duke rate, the billing would be changed to
the Duke rate. Nowhere in the letter does it s&ate that a customer
would bé changed back to the Greenwood rate if the Duke rate became
higher. This letter was sent to all the new ratepayers in July or
August, 1966.

17. Pollowing the sale, the Public Service Commission,
by Order No. E~976, dated July 23, 1966, (Duke Exh. 3) approved
the old Greenwood County xate schedules for billing. S.C. Code
BAnp. §58-27-830 (1976) prevents uwtilities from charging customers
for service except onm rates "prescribed in the schedules . . .
then on file® with the PSC. Duke, tharafora, was required to file
the old Greenwcod Counﬁy rate schedules with the PSC and get the
Commission's approval to charge such rates, where applicable. This
was to accomplish the purpose of Act 1293 to provide service on
the lower of the rates charged by the former Greemwowod County
Electric éower Commigsion., or Duke. Prior to ;hé issuance of this
order by the PSC, Duke notified the Commission by letter dated-
July 7, 1966, of the methodology proposed to accomplish the rate
schedule comparisons-necessary to carry out the terms of Act 1293.
Duke Exh. 2. That letter specified that Duke would sand a letter

#10
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explaining the rate comparisén method along with the first bill
to each new customer (the o0ld Greenwood County customers). The
letter, which accompanied the first.month's biiling after the
sale, also specified that Duke would use a twelve-month peried
preceding July 1, 1966, comparison on both the Duke and the old
Greenwood County rates. If the bill computed on the Duke rate
was lower, the customers would be billed on the Duke rate for all
future billings at that lecation. (Emphasis added.) If the bill

was lower on the old Greenwood rate, the customer would continue
to be billed at tpat rate unless the Duke rate later became lower.
Ordaer No. E-976, dated July 13, 1966, drafted by Raxrty M. Lightsay,
then ganeral counsel for the PSC, (Duke Exh. 13) did not contemplate
that Duke would be required to continuye making a comparison once
a custower was placed on Duke's standaxrd systemwide rate schedules,
because the rate was then the lower of the two rates. T.155, 1S6.
Mr, Lightsey testified that the P5C's action simply confirmed the
Legislature's intent to cleose the olad Greenwood.County rate schedules
to "new" customers and to transfer to the standard Duke rates those
customers who would receive lower bille thereunder. T.156, 137.

18. After the sale, Duke conducted a survey of the
former Greenwood County customers to determine, based on electrical
eguipment present at each premisss, the rate schedule for which
the premises qualified. Next, in Octobar, 1966, at the conclusion
of the survey and, after calculating the 12-month billing comparisons,
each customer received a bill for previous months' usage at that

location. If the customer's account had bean shown by the l2-month
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survey to be less on the applicable Duke rate than on the old
Greenwcod County rate and lower during one or more of the three
months following the sala, the bill also showed a credit indicated
as a separate line on the bill as "CRRDIT RATE DIFF" and a mumerical
amount demonstrating that the bill was lower on the appropriate
Duke rate; that the account had been credited with the difference
betwean the two rates for the months of July, Auguat, and September,
1966; and that the account hﬁd been placed on the applicable Duke
rate.

19. As a consequence of the merger of the old Greenwood
County systaem with Duke's system, 10,387 electric accounts (9,807
active, 580 inactive) became Duke accounts on and after July 1, 1366.
Almost 70 percent of the 3,375 locations transferced to thé appxop- -
riate Duke rate in October, 1966 were sent a bill containing the
above-described credit and notice. Duke Exh. D1[3], T.33, 126. '
The customers transferred to the applicable lower Duke rate realized
savings of approximately $41,000 annually. Duke Exh. Dl[1][2].

20. Additionally, the bills sent by Duke to each customer
in ite Greenwood Digtrict every momth after July 1, 1966, contained
a rate code and an explanation of the various codes. The customers
served on the old Greenwocd County rate sch;dul;s were on one or
more of the following rate schedule codes: ER (Residential), EC
(Commercial), EL (Lighting), and BE (Electric Heating) which were
the GEPC codes with an "E" prefix to each one. Customers on Duke's
rate schedules were on one or more of the following codes: R

(Standard Rosidantial), RA (Rasidantial All Electric), RW (Residential
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with Electric Water Heating), G (General Se:ﬁiCe), GA (General
Construection), or I {(Industrial). In no.instance are the rate
codes the same. When a customer wasg transferred from the old
Greenwood County rate schedules, the rate code on the customer's
bill was changed that month and for all succeeding months. Duke
Exh. D1[3], T.127, 128. '

21. Also, et the time it began serving the former
Greenwood custcmers, Duke followed a practice of billing a "net"
amount if the bill were paid by a certain_billtng date and a
"gross” amcunt thereafte:._ Those custoqé;s sefﬁad on'ane:rate
schedules received both the 'net‘.and 'gfcss’ amounts on their
monthly bills. Those custcmers served on“the'old Greenwood
County rate schedules continued to recei?e monthly bills, as
they had before Duke purchased the Greanwead system, with only
a "net" amount due. Those cuétomers transferred to the applicable
Duke rate schedules imnmediately saw. & diffexence in the presentation
of the amount af their>monthly power bill. Also, after rate in-
creases were approved by the PSC, the customzré clearly saw an
izmediate increase in the amount of their bill. This would have
begun in January, 1971 after the first rate increase was approved
by the PSC. Duke Exh. D13], 7.30-36, L27. '

22. 8Since July 1, 1966, Duke has constantly follswed
the terms oé Act 1293 ané the PSC Orders in changing locations to
the applicable Duke rate where indicated by the l2-month bill
camparison procedure, changes'ih gonﬁection, and changes in the

character of tha service lgcation.
r’#l .
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23. The PSC was fully aware of and approved cf Duke's
handling of these locationé in this manner. The chief legal
counsels to the PSC f£rom 1966 to 1980 stated that all rate gchedule
ingquiries recaived by the PS5C from Greenwood axea residents about
the reaseons for changeovers to the standard Duke Power rates were
answered In a manner consistent with the way Duke Power had imple-
mented the terms of Act 1293.  Duke Exh. D1[5]}[6][7][sl.

24. According to the uncontradicted evidence, in 1966
Duke had discussed with the PSC staff and the Greenwocd County
Delegation that the Duke rate propesal involved one changeover
and ona changeover only.

25. In light of the circumstances existing at that
time it was the contemplation of all that once 2 connection was
transferred to the applicable Duke rate it would remailn there,
and that the old COu#fy rate would be thersaftar closed with yespect
to that connection.

26. In addition to the foregoing reasons for transferring
accounts teo the applicable Duke rate, the Company fulfilled the
pre-July 1, 1966 commitment mede by the GEPC tc the City of
Greenwood by transferring electric distribution facilities and
customers in newly-annexed areas fram being owned and served by
Duke to the City-owned and operated electrical system managed by
the COmmissioners of Public Works (CPW). The following transfers
of Duke custemers took place under the authority and directien of
the PSC: July, 1968 -~ 438 locatlions; November, 1968 -~ 392 1oéations;
Dacember, 1968 — 276 locations; Bugust, 1970 - 263 locations:
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April, 1972 - 293 locations: April, 1375 - 26 locations; and May,
1982 - 15 locations, for a total of 1,703 locaiiona. Duks Bxh.
D1(2](3]). This substantial body of custemers is not, and cannot
be, covered by this action.

27. In Apzril, 1970, Duke sought an 18 percent rate
increase from the PSC. At the hearing befora the PSC in that
proceeding, Duke's witnesses testified that the proposed increase
was to be applied to the o0ld Greecwood County customers who had
baen transferred to Duke's standard rateg but not to those still
served on the old Greenwood County rates. Duke Exh. D1f4]}. The‘
PSC granted Duke a 15.4 percent rate increase effective January 1,
1871. Duke Exhs. D1{3], 7. '

28. In March, 1972, Duke again applied to the PSC for
a rate increase. During that hearing before thé Commission, Duke's
President Carl Horn testified in response to questions asked by
the Greenwood County legislative Delegation., Mr. Horm stated that
the increass Duke Power sought would apply to all former Greeawood
customers who had been switched over to tbe applicable Duke rate
schedules, but not to customers still served on the old Greenwoocd
County rates because their billgs had never been lower on the
applicable Duke rate schedules. He elso explained Duke's under-~
standing of Act 1293 to involve ". . . one changaover and one
changeover only, and that the Act (Act 1293) did not contemplate
our constantly switching back and forth betwéep the old frozen
County rate and the then-existing Duke rate, and we had no contro-
versy about that at the time, and that is the way we have |
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administered it and that's the way we still interpret the 2ct.®
Duke Exh. D1[4].

Greenwood County representatives attended the hearing
in 1972 because they had received inquiries from a number of
their constituents as to who would or would not receive a rate
increase. In the presence of the full Commission, Mr. Horn said
clearly that when Duke traneferred a customer ¢o the standard Duka
rate, that customer was not retransferred when the bill baecame
bigher than it would have be