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- STATEMENT OF ISSUE ON APPEAL

Did the trial judge abuse his discretion by refusing to allow Appellant to withdraw his -

plea pursuant to North Carolina v. Alfdrd, 400 U.S. 25 (1970), where there is no evidence
Appellant knowingly, intelligently, and \./ol\untarily pled since tﬂc record failed to'establish
Appellant adequately understood that by »eﬁtering aﬁ Alford plea he was waiving his right to a
jury trial, particularly whereVAppellvant pled after a 'jury héd already been selected to try 'his case
and the judge fepeatedly told Appellant; “you’re not pleading guilty” and his. plea was “not a

guilty plea?”

N



STATEMENT OF THE CASE
A Marlboro County Grand Jury indicted Appellant on June 6, 2017 for first degree

criminal sexual conduct. R. *. On December 12, 2017, P,etitioner'pled guilty as indicted

pursuant to NorthVCarolina v. Alford, 400 U.S. 25 (1970) before the Honorable Roger E.
Hendersén. Tr. 1. Assistant Solicitor Shipp Daniel represented the stafe, and 'Délton Powers and
Kirk Truslow represented Appellant. Tr. 1. Judge Hénderson sentenced Appellant to ten years
imprisonment suspendgd upon the service of five years and five years pro'bation. He was also
ordered to register as a sex offender. Tr.25,1.19-26,1.10. -

On December 13, 2017, Appellant filed a motion seeking to withdraw his plea. R.*. In
this same motion, his counsel aléo moved to be relieved. R. *. On January 3,2018, a hearing
was held on Appellant’s motion before Judge Henderson. Tr. 1. Judge Henderson orally granted
‘counsel’s motién to be relieved. Tr. 7, 11. 2-4. However, he dénied Appellant’s motién to
withdraw his plea finding Appellant pled guilty freely, voluntarily, and intelﬁgently. Tr. 13, 11.
10-16. |

On Febrﬁary 1, .2018, the court filed a written order denying Appellant’s motion to
‘withdraw his plea. R. *. On that same date, the court filed a second written order granting
counsel’s motion to be relieved. R. *. |

This appeal follows.



STANDARD OF REVIEW

““The withdrawal of a guilty plea is generally within the sound discretion of the trial

judge.”” State v. Rikard, 371 S.C. 295, 301 638 S.E.2d 72, 75 (Ct. App. 2006) (quotmg State V.

Riddle, 278 S.C. 148, 150 292 S.E.2d 795, 796 (1982)). “An abuse of discretion occurs when a

|

trial judge’s decision is unsupported by the evidence or controlled by an_error of law.” 1Id.

(citing State_v. Lopez, 352 S.C. 373, 378, 574 S.E2d 210, 212 (Ct. App. 2002)). “A
determination the plea was voluntarily entered ‘will normally s.how the tfial judge did not abuse /
his discretion.” Id. (quoting Riddle, 278 S.C. at 150, 292 S.E.2d at 796); See also m
. CL‘mcH; 250 S.C.‘376, 378, 15;3 S.E.2d 189, 191 (1967)_(“A motion to withdraw a plea of guilty, .
and to be allowed to enter a ple'a of not guilty, addresses itself to the discretion‘of‘ the trial judge'
before whom the plea is entered, and, in the absence 'of a clear abuse of discretioﬁ, this court will

not interfere.”).



' ARGUMENT

The trial judee abused his discretion by refusmg to allow Appellant to withdraw his plea

pursuant to North Carolina v. Alford 400 U S 25 ¢( 1970) where there is no evidence Appellant

’knowinglv, intelligentlv, and ‘voluntarilv ple'd since the record failed to establish Appellant

adequately understood that by entering an Alford plea he was waiving his right to‘a jury trial,

" particularly where Appellant pled after a jury had already been selected to try his case and the

judge repeatedly told Appellant, “you’re not pleading guilty” and his plea was “not a guilty

9

plea.

Relevant Facts o S ~
On the day his case was to be called to trial, and after a jury had been selected, Appellant

ultimately pled as indicted under North Carolina v. Alford, 400 U.S. 25 (1970). At the beginning

of the hearing, Appellant ﬁnequivocally told the judge, “I'm not guilty.” Tr. 5, ll. 6-8. The
following colloquy then took place between Appellant and the judge:
The Court: Okay. All right, sir. Do you understand what an Alford plea is?

[Appellant]: Yes, I understand what it means now. It means it’s just an Alford
plea. It is not saying that I’m saying I’'m guilty.

The Court: Right. Let me tell you what my understanding of the Alford plea is so
-you’ll clearly understand. You’re not admitting to anything. You’re not
pleading guilty. You’re not admitting that you’ve done anything but you[’re]
acknowledging to the Court that if you went to trial, in all likelihood because of
the evidence that would be presented, you would be found or could very well be
found guilty, you understand?

[Appellant]: Yes, could be, right.

The Court: Okay. But and I, the Court, acknowledges that it’s not an admission
of guilt on your part at all.

[Appellant]: Right.



{

The Court: But that you acknowledge the fact that you could be found guilty
in light of the testimony that the State has, you-understand that?

[Appellant]: Yes, sir.

Tr. 6,1. 6 —7,1. 1 (emphasis added). -

Notably, the trial judge explicitly told Appellant, “You’re not pieading guilty.” Tr. 6, 1.
13-15. The judge then reviewed with Appeuant hlS constiftutional fights, including his right to a
jury trial. During this colloquy, the judge réminded Appellant that a jury had already been
selected in his case. He then advised Appellént:

If you decide to go forward with the trial, then you and your lawyers will be able

to present a defense. The State would have to present the case. The State would

have the burden of convincing that jury of your guilt beyond a reasonable doubt.

And the State would have to convince all twelve jurors of your guilt before you

can be found guilty . .

Tr. 8, 11. 6-412 (emphasis added).

The judge. went on to advise A_ppeﬂént of his right to confront the witnesses against him,
present a defense, testify, or exercise His right to rerﬁain silgnt, which could not be held against
him. Tr. 8, 1. 14-25. When asked whether he understood “that by pleading under Alford you
waive or give up all of these rights, Appellant re'sponc'ied, “Right.” Tr. 9, ll. 11-21.

The assistant solicitor then asserted the state’s version of the facts. Appellant was a élose
family member to the complainant, Urissa Kelly. The day before Kelly was to start college at
Francis Marion, Appellant drove down from WHere he lived in North Carolina to buy her a laptop
and other supplies she needed for school. Kelly told Appellant she wanted a new pair of shoes

andiAppellant allegedly agreed to take her from Dillon to the mall in Florence. On the way, the
pair made a detour to a piece of pr(;perty and a trailer owned by Appellelnt. Inside the trailer, “a
sexual aésault” allegedly occurred. Tﬁe solicitor claimed the investigation led to forensic

evidence, including DNA. Tr. 11, 11. 2-22.

After this recitation, the trial judge questioned Appellant:
5 : .



The Court: . . .after hearing the statement of the facts and after considering all of
my other questlons is it stlll your desire to enter a plea under Alford in this
matter?

[Appellant]: No, I’m not entering a plea.

The Court: Sir?

[Appellant]: I’m not guilty. I’m not entei‘ing the plea.

The Court: Listen to my question.

[Appellant]: Yes, sir.

The Court: I said after hearing that statement, after considering all the other
questions - - -

[Appellant]: Yes.

The Court: - - - that I’ve alréady asked you - - -

[Appellant]: Okay. k

_ The Court: - - - is it still your desire to enter a plea under Alfdrd ---

[Appellant]: No, sir.

The Court: - - - it’s a guilty plea but a plea under Alford, is it st111 your desire to
do that?

{
[Appellant]: No, sir.
The Court: You don’t want to enter an'Aiford plea? Listen to me carefully.

[Appellant]: Okay.

The Court: Listen to me. Again, you heard the factual situation.. I’m not asking
you to agree with me - - - y

[Appellant]: Yes, sir.

The Court: - - - but I’'m asking you to consider that and all the other questions fhat
I’ve already ask[ed] you - - -

[Appellant]: Yes, sir.
The Court: - - - okay. Is it still your des1re to enter a plea under Alford? Not a

guilty plea ---
6"



[Appellant]: Yes, sir.
The Court: - - - but a plea under Alford?

[Appellant]: Yes, I will go with what I’'m saying from the beginning, a plea under
Alford. Yes, sir.

Tr. 12,1. 1 =13, 1. 10 (emphasis added).

The trial judge ultimately cbnclﬁded ‘the facts as stated by the solicitor supported
Appellant’s plea. He further found Appellant’s plea was freely, voluntarily, and intelligently
entered and, therefore, accepted the plea pursuant to Alford. Tr. 14, 1. 12-17. Appellant was
sentenced to ten years suspended upon the service of five years’ imprisonment and five years’
probation. Tr.25,1. 19 —-26, 1. 10. |

Immediately after the hearing, Appellant told his counsel that he tﬁought after pleading
pursuant to Alford, his case would go before the jury, which had already been selected. Tr. 4, 11.
16-18; R. * (Motion for Reconsideration). Appellant did not understand that his Alford plea
would render a guilty verdict. Instead, };e was under the belief that a trial would be had in which
any potential sentence would be limited to ten years suspended upon the service of five years’
imprisonment and five years’ probatioq. R. * (Motion for Réconsideration). The following day,
Appellant filed a motion to withdraw his plea. R. * (Motioh for Reconsideration).

During the subsequent hearing on Appellant’s motion to withdraw, Appellant, acting pro

sé,l told the judge that he did not understand the terms of the Alford plea. He admitted that,
while counsel had explained to him the concept of an Alford plea, he understood it to mean that

he would still get a jury trial. Tr. 7, 1l. 19-21; Tr. 10, 1. 10-12. Appellant asserted that he

1 At the beginning of the.hearing on Appellant’s motion to withdraw his plea, counsel moved to
be relieved arguing he could not ethically argue Appellant’s position because counsel had
previously “certified to the court that [Appellant] knew what he was doing.” The trial judge
granted counsel’s motion. Consequently, Appellant proceeded pro se. Tr. 4,1.10-7,1. 4.

7



wanted a. jury trial and thét he.had.always w"ante(‘i'a trial. Tr. 8, 1. 4-7; Tr. 12, 1I. 17-18. He
explained, “I didn’t know. I thought I knew but I was incompetent a lot more than I thought I
were.” Tr. 8, 11. 7-9. At sixAty-one. years old, with no prior record, the proceedings were “all new”
to Appellént. Appellant further admitted, I »ain’t a man of a whole lot of education.” Tr. 9,11 5-
10. - ' ;- |

The trial judge ultimately found Appellan; “did ;ﬁnderstand the agreement” and indicated
he “was satisfied [Appellant] understood what [he']‘[was] doing;” Tr. 9, 1. 11-25; Tr. 10, 11. 8-9.
Cénsequently, the judge concluded Appéllant “entered into .the plea agreement freely,
voluntarily, and infelligently.A He entéred his Alford plea before me freely, vdluntarily, and
intelligently.” Tr. 13;, 11. 10-16.
Discuséion | |

The trial judge abused his discretion by refﬁsing to allow Appellant to withdraw his
Alford plea where there is no evidencel Apf)ellant freely, voluntarily, and intelligently pled.
Appéllant entered the plea after his case had been called to .tfial and a jvury had already been
selected. Appellant repeatedly told the ju_dge during the hearing that he was not gﬁilty. The
judge iﬁ turn told Appellant “you’re not pl;aading guilty” and his blea was “not a guilty plea.”
With Appellant’s limited educatioﬁ and no prior experience, it is unclear from the record whether
Appellant understood by entering a plea pursﬁént to Alford that he was waiving his right to a

jury trial.

In North Carolina v. Alford, 400 U.S."25, 26 (1970), a grand jury indicted the defendant
_ for first degree murder. His attorney recomrﬁended he plAeadvgui‘lty, and the prosecutor agreed to
accept a guilty plea.to sécond dégree mur‘der.. Ad. Aiford,'éf his own volition, pled guilty to the -
reduced charge. Id. Prior to acceptance of the plea, the triél court heard te.stimony from a police
'of.ﬁc'er and two witnesses that suppbrted thé narrati{/e tﬁat shortly before the killiﬁg Alford took

g



- his gun from his house, stated his intention to kill the decedent, and. returned home with the
declaration that he had carried out the killing. Id. at 28. Alford testified that he did not commit
the murder but pled guilty because he faced a possible death sentence if convicted. Id. at 28-29.
The trial court asked Alford whether he desired to plead guilty in light of his denial of guilt, and
Alford confirmed that he did. Id. The trial court then sentenced Alford to thirty years’
imprisonment. Id.

Alford later filed a habeas petmon argumg his gullty plea was the product of fear and
coercion, and therefore 1nva11d Id. The Umted States Supreme Court ultlmately held the mere
fact that Alford pled guilty primarily to limit a possible penalty did not necessarily demonstrate
that his plea was not the product of free and,._rati'orial‘choiee'. Id. at 31. The Supreme Court found
the strong factual basis for the plea and Alford’s expressed desire to enter the plea prevented any

R ) : T A
constitutional deprivation:
‘Confronted with the choice between a tr1a1 for ﬁrst degree murder, on the one
hand, and a plea of guilty to second- -degree murder, on the other, Alford quite
reasonably chose the latter and thereby limited the maximum penalty to a 30-year
term. When his plea is viewed in light of the evidence against him, which
substantially negated his claim of innocence and which further provided a means
+ by which the judge could test whether the plea was being intelligently entered, its
validity cannot be seriously questioned. .
Id. at 38 (internal citation omitted).

“The primary- thrust of the Alford decision is that a defendant may voluntarily

and knowingly consent to the imposition of a prison sentence even if he is unwilling or unable to .

admit he participated in the acts constituting the crime.” State V. Herndon, 403 S.C. 84,91, 742

S.E.2d 375, 379 (2013) (citing United States v. Morrow, 914 F.2d 608, 611 (4th Cir. 1990)). The

United States Supreme Court in Alford “reasoned that S0 long as a factual basis exists for a plea,
the Constitution does not bar sentencing a defendant who makes a calculated choice to accept a

beneficial plea arrangement rather than face overwhelming evideﬁce of 'gu:il_t.” Id. at 93, 742

9



 SE2d at ‘3801 (quoting State V.. Rav,‘ 3‘.10_8..C. 431, 435, 427 S.E.éd 171, 173 (1993)). _
“The Alford.pleaﬂ is, in essence’ aguilty plea and car.ries‘ With it the same penalties and
bpun1shments ” 1d. at 91 742 S. E 2d at 379 See Id. at 93, 742 S.E.2d at 380 (stating 1n South
Carolina there is no s1gn1ﬁcant dlstlnctlon between a standard gu1lty plea and an Alford plea. ”)
Consequently, - “circuit courts are under no duty to prov1de notice to Alford defendants any
~ differently than the notlce provrded to defendants entering a standard guilty plea or those -
defendants adjudicated guilty.” Id. Id. |

“In general a defendant’s guilty plea is more than an adrniss1on of conduct rather itisa

conv1ct10n that can deprlve him of h1s liberty or other constltutionally protected interests.” State

v. Nesbitt, 411 S. C 194, 200, 768 S.E. 2d 67,70 (2015) (01t1ng Mabry v. Johnson 467 U S. 504,

507 (1984) and Bovkm V. Alabama 395 US 238 242 (1969)) “Therefore the entry of

a guilty plea 1mpl1cates the protections of the Due Process Clause of the federal and state
constitutions.” Id (c1t1ng U.S. Const amend XIV and S.C. Const art. I, §3) “Among these

- protect1ons, the Due Process Clause requires that‘ a defendant enter his guilty plea voluntarily,

knowingly, and intelligently.” Id. (citing Anderson v. State, 342 S.C. 54, 57, 535 S.E.2d 649, 651 - -
(2000)). ‘;'Thu_s_, prior to receiving a defendant’s guilty plea, the court must advise the defendant
 of “the nature and crucial elements of the charges, the consequences of the plea [including any

maximum and, minimum penalties for the crimes], and the constitutional rights he is waiving’ by

pleading guilty.” Id. (quoting Rollison v. State, 346 S.C. 506, 511, 552 SE.2d 290,- 292 (2001));

See Dover v. _State, 304 S.C. 433 | 434 405 SE2d'39l 392 (1991) (stating that a

defendant know1neg and voluntarily pleads guilty when he fully understands the consequences
' of his plea and the charges against him).

Here, th‘e plea judge wholly failed to‘ advise Appella‘nt: that there was no significant
distinction between a standard guilty plea and an. m plea and that an Alford plea carried with .

10



it the same consequences and penaltles as a standard gu1lty plea Rather, the judge repeatedly :
assured Appellant that he was “not pleading guilty and that his plea was “not a guilty plea. '
This advice was understandably confusing to.a man with limited education Aand no prior
experience with the erirninal justice system;. Appellantl reasonably believed at the conclusion of .
the hearing that his trial, for Which a Jury had; already heen' selected, would g0 Afor'ward, given
| that he had refused to admit any guilt whatsoever g |

Consequently, there is no ev1dence to support the trial judge’s ﬁnding that Appellant
freely, -voluntarily, and know1ngly entered the m plea. Respectfully, this Court should hold

the judge abused his discretion by refuvsing“ to allow Appellant -to.withdraw his plea, reverse his

conviction and sentence, and remand for a new trial. - e

11



CONCLUSION

Based on the foregoing argument, Appellant respectfully requests this Court reverse his

conviction and sentence and remand for a new trial.

Respectfully submitted,

f%m M. Candy

Lara M. Caudy
Appellate Defender

( _ ATTORNEY FOR APPELLANT

This 21st day of September, 2018.
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