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STATEMENT OV ISSUE ON APPEAL

Whether the court erred and abused its discretion in revoking a disproportionate amount
of Appellant’s probaﬁoh as compared to the time-served sentence it imposed on appellant for

attempting to manufacture methamphetamine?



'

STATEMENT OF THE CASE

On March 14, 2014 appellant appeared before'the Hon. William H. Seals in York County

 and pled guilty to manufacturing methamphetamine and doing the same within proximity to a

park. He was sentenced to ten years, suspended to three years’ probation on both charges.

(March 14, 2014 transcript).

On July 15, 2016, a probation violation arrest warrant was sworn out ageinst appellant. A
probation revocation hearing was held en December 15, 2016, before the Hon. John C. Hayes,
III. Appellant was present and was represented by Geoffrey Mark Dunn, Esquire. Thomas Blaine
Hemming, Esquire was the assistant solicitor. Appellant was again charged with manufacturing
methamphetamine and attempting to conspire to do the same. The recommendation was time
served. (Deeembem 15, 2016, transcript -p'. 6, lines 11-24).

The court followed the recommendation and gave appellatlt time served on the current
charge. Onthe probation violation five years were revoked and addiction treatment was ordered
while incarcerated. After incarceration another five years of probation would have to be served.

This appeal follows.




STANDARD.OF REVIEW
The appellate court’s authority o review a decision reveking probation is confined to
correcting errors of law unless the lack of a legal or evidentiary basis-indicates the circuit‘ judge’s

decmlon was. arbitrary and caprlcmus State v. Hamilton, 333 S C. 642 647, 511 S.E.2d 94, 96

(Ct App. 1999).

The determination of whether to revoke probation in whole or part rests within the sound
discretion of the trial court. State v. Miller, 122 S.C. 468, 474-75, 115 S.E. 742, 745
(1923); State v. Proctor, 345 S.C. 299, 301, 546 S.E.2d 673, 674 (Ct.App.2001); S.C.Code Ann.
§ 24-21-460 (1989). The trial court must determine whether the'State has-presented sufficient
ev1dence to establish that a probauoner has VlOldt ‘d the condltlons of his prooaflon State v

754 756 (1950) S ate V. Hamllton 333 S C 64’3, 648- 49 511 S E2d 94 9/ (Ct App 1)99\
“While probation is a matter of grace, the probatloner is entitled to fair treatment, and is not tc be
made the victim ‘of whim or caprice.” White, 218 S.C. at 136, 61 S.E.2d at 756. An appellate
court will not reverse the trial court's decision unless that court abused its discretion. White, 218 -
S.C. at 135, 61 S.E.2d at 756; Hamilton, 333 S.C. at 647, 511 SE2d at 96. An abuse of
discretion,occurs when the trial court's ruling is based upon an error of law, such as apphcal on
of the wrong legal principle; or, when based upon factual conclusions, the ruling is ‘without
- evidentiary. support; or, when the trial ¢ourt is vested with discretion, but the ruling reveals no
discretion_‘'was exercised; or when' the ruling does. not fall within the range’ of permissible
decisions .’applicable 1n a particular case, such 1hat it may be deemed arbitrary and -
capricious. Fontaine v. Peitz. 291 S.C." 536, 539, 354 S.E.2d 565, 566 (19‘37) SEC. v.
TheStreet Corn 273 F.3d 222, 229.n. 6 (2d Cir.2001). : .

 State v. Allen, 370 S.C. 88, 94, 634 S.E.2d 653, 655-56 {2096)

93]



ARGUMENT

The Court erred and abused its discretion in revoking a disproportionate amount of

appellant’s probation as compared to the time served sentence it imposed on appellant for

attempting to manufacture methamphetamine.

In 1972 the United States Supreme Court handed doizvn_ the opinion of Morrissey v. Brewer,

408 U.S. 471, 92 S. Ct. 2593 setting forth minimal due process requirements for the revocation of |
parole. The Court noted that “revoc'ation: deprives an individual... of the conditional liberty
properly dependent on observance Qf special parole restrictions.” 408 U.S. at 480, 92 S. Ct. at 26C0.
- The Court i)vent'on to write that there must be an’ orderly process before a liberty protection is

terminated. 408 U.S. at 482, 92 S. Ct. at 2601. First, the Court deé]t with the parolee’s arrest and
: thérieed for a preliminary hearing. The Court stated: | |

= -Due process would seem to require that some minimal inqguiry be
¥ conducted at or reasonably near the place of the alleged parole
gy violation or arrest and as promptly as convenient after arrest while
information is fresh and sources are available. Cf. Hyser v. Reed,
115 U.S. App. D.C. 254, 318 F.2d 225 (1963). Such an inquiry
-should be seen as in the nature of a ‘preliminary hearing’ to
determine whether there is probable cause or reasonable ground to
believe that the arrested parolee has committed acts that would
constitute a violation of parole conditions. Cf. Goldberg v. Kelly,

397U, at 267-271, 90 S. Ct. at 1020-1022, 25 L.Ed2d 287.

408 U.S. at 484, 92 S. Ct. at 2602

- With respect to the preliminary hearing before this officer, the
parolee should be given notice that the hearing will take place and
that its purpose is to determine whether there is probable cause to
believe he has committed a parcle violation. The notice should state
what parole violations have been alleged. At the hearing the parolee
may appear and speak in his own behalf; he may bring; letters,
documents, or individuals who can give relevant information to the
hearing officer. '

408 U.S. at 486-487, 92 S. Ct. at 2603.



ANTRER T AR

With respect to the revocation hearing the Court wrote:

We cannot write-a code .of procedure; that is the responsibility of -
each State. Most States have done so by legislation, others by
judicial decision usually on due process grounds. Our task is limited
to deciding the minimum requirements of due process. ‘They include
_(a) written notice of the claimed violations.of parole; (b) disclosure-to
the parolee of evidence against him; (c) opportunity to be heard i
person and to present witnesses and documentary evidence; (d) the
right to confront and cross-examine adverse witnesses (unless the
hearing officer specifically finds good cause for not.allowing
confrontation); (¢) a ‘neutral and detached’ hearing body such as 2

. traditional parole board, members of which need not be judicial
officers or lawyers; and (f) a written statement by the factfinders as -
to the evidence relied on and reasons for revoking parole. We
emphasize there is no thought to equate this second stage of parole
revocation to a criminal prosecution in.any sense. It is a narrow
inquiry; the process should be flexible enough to consider evidence.
including letters, affidavits, and other. material that would not be

~ admissible in an adversary criminal trial. :

408 U.S. at 488 — 489, 92 S.C. at 2604.

In ..Gagnbn‘fv._ Scarpelli, 411, U.S. 778, 93 S. Ct. 1756 (1973) the Court made the same procedures
'_sét out in Morfisey applicabie to probation i'evdca‘{ip_ﬁs, A Sh(_)rt;tim‘c.: later the Court held that due-

process ispiolated when the state revokes probatior with no evidence that probation was violated.

Douglas v. Burden, 412 U.S. 430, 93 8. Ct. 2199 (1973). B

At the Probation revocation hearing in this case the court senfen_ced appellant to time served
for attempting to manufacture methamphetamine but tht;ri it turned ‘a“f’_mund and revoked tfive years of
appellant’s probation. This was clearly an abuse ‘of discretion. to" give suc_h: dispropertiorate

sentencing.



' CONCLUSION

The decision to revoke five years of appellant’s probation should be reversed.

BiA h Tl

Robert M. Pachak
Appellate Defender

ATTORNEY FOR APPELLANT

This 10th day of July, 2018.
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Counsel for Clifford Dean Canfield states:
1. .. _ Heis Appellate Defender for the South Carolina Cffice of Appeliate Defense, and

was appomted to represent appellant.

2. He has reviewed the record of appe‘mm s ‘trial before Judge John C. Hayes, which
was held on March, 14 2014, and, in his opinion, the appeal is V\ubout u;gal merit sufficient
to warrant a new trial.
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