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THE STATE OF SOUTH CAROLINA
~ In the Court of Appeals

APPEAL FROM AIKEN COUNTY
The Honorable Doyet A. Early, 111, Circuit Court Judge

Case No. 2016-CP-02-02339 ‘RECEIVE D

Appellate Case No. 2018-001039 OCT 0
42018

SCC

University of South Carolina Aiken, Plaintiff, _ ' OUI't Of Appeals

V.
University Housing Services, Inc., HG Reynolds Company, Inc., Southern Wall Systems, Inc.,
McElroy Specialty Interiors, Inc. Croft Hill Siding Inc., East Coast Pamtmg, Inc., and John Does
1 through 3, Defendants

And

H.G. Reynolds Co., Inc., Third-Party Plaintiff,

V.

William Bell, Bell Siding and Roofing, William Bell d/b/a Bell Siding & Roofing a/k/a Bell
Siding and Roofing, LL.C, Third-Party Defendants,

Of Which Umvers1ty Housmg Services, Inc., and H.G. Reynolds Company, Inc. are the
Appellants,

And

Of Which University of South Carolina Aiken is the Respondent.

RESPONDENT UNIVERSITY OF SOUTH CAROLINA AIKEN’S MOTION TO
DISMISS THE APPEAL OF H.G. REYNOLDS COMPANY, INC.,

-




Respondent, University of South Carolina Aiken (hereinafter “USC”), pursuant to Rule
240 of the South Carolina Appellate Court Rules, herein moves this Honorable Court for an Order
. dismissing the Notice of Appeal filed by Appellant H.G. Reynolds Company, Inc. (hereinafter

“Reynolds”) for the reasons stated herein:

INTRODUCTION

USC irlitiated this action alleging certain construction defects affecting the Pacer Commons
dormitory at tile University of South Carolina at Aiken. USC brought claims against multiple
defendants, including Reynolds, who built the dormitory, and University Housing Segvices, inc.,
(hereinafter “Developer”) who served as the project developer.

By way of its First Amended Complaint, USC asserted causes of action against Reynolds
for “Negligence/Gross Negligenée” and “Breach of Implied Warranties.” Thereafter, USC moved
to amend its Complaint to dismiss certain claims against other parties. The trial court granted USC
leave to file a second amended complaint. However, this did not alter any cause of action against
Reynolds.! Further, Reynolds unsuccessfully moved to compel USC’s claims to arbitration relying
on an arbitration provision contained within the Design B;ild Agreement to which neither
Reynolds nor USC were parties. Réynolds now appeals both the triai court’s order granting of
leave to arhend the pleadings as well as the denial of its motion to compel arbitration.

Because neither USC nor Reynolds are parties to the Design Build Agreement and further

because Reynolds is not affected by the trial court’s interlocutory order granting USC leave to

amend the complaint and dismiss claims against other parties, the instant appeal must be dismissed.

For comparison, the First Amended Complaint is attached as (Exhibit 1) and the Second Amended Complaint
as (Exhibit 2), both being fully incorporated herein by reference.
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BACKGROUND

L FacTs

In 2003, the land on which Pacer Commons is located was owned by the Aiken County
Commission on Higher Education (the “Commission”) which it leased to Collegiate Housing
Properties Inc!, (“Tenant”) pursuant to a “Lease Agreement.” (Exhibit 3). The Lease Agreement
does not contain an arbitration provision.

In August of 2003, Tenant entered into a “Design Build Agreement” (Exhibit 4) with
Appellant, University Housing Services, Inc., (Developer)®. Thereafter, Developer entered into a
“Construction Agreement” (Exhibit 5) with Reynolds, wherein Reynolds was hired as the general
contractor. The Design Build Agreement beEween Developer and Tenant contains an arbitration
provision; however, the Construction Contract between Developer and Reynolds does not.

After completion of constrnction, on May 20, 2005, the Aiken Student Housing Foundation
(the “Foundation”) assumed the lease from Tenant. vOn April 4, 2006, the Commission, as owner
and landlord, properly terminated the Lease Agreement and transferred the property via Warranty
Deed to USC. (Exhibit 6). The Warranty Deed to USC is the only relevant document to which
USC is a party and does not contain an arbitration provision. |

Reynolds’s Motion to Compel Arbitration, and this appeal, concern the enforcement of the
arbitration provision contained at Article 12 of the Design Build Agreement to which neither

Reynold’s nor USC is a party.?

2 Developer has separately filed Notice of Intent to Appeal. This Motion addresses only Reynolds’s Appeal,

not Developer’s.
3 The instant Motion does not address the merits of Reynold’s claim and therefore the language of the subject
arbitration provision is not relevant to the Motion. However, for the Court’s convenience the following documents
are attached as exhibits: the Design Build Agreement (Exhibit 3); the “Lease Agreement” (Exhibit 4); the
“Construction Contract” (Exhibit 5); the “Warranty Deed” (Exhibit 6). All of which were submitted as exhibits in
support of Reynolds’s Motion to Compel Arbitration and incorporated herein by reference.



1I. PROCEDURAL HISTORY

A. US‘C’s Motion to Amend the Complaint.

USC iniifially brought suit against Reynolds and Developer (among others) on October 21,
2016. Oﬁ March 6, 2017, USC filed a Motion to Amend its Com‘plaint seeking to dismiss, without
prejudice, certain claims against Developer. See Second Amended Complaint (Exhibit 2).
Developer opposed this Motion in which Reynolds joined. Pursuant to Rule 15, SCRCP, the trial
court granted USC the requested leave to amend the complaint. See Notice of'Appeal. This
Second* Amended Complaint left all .causes .of action against Reynolds unchanged. Reynolds

herein takes appeal from this Order.’

B. Reynold’s Motion to Compel Arbitration.

Both Reynolds and Developer separately moved to compel USC’s claims against them.to
arbitration based upon the Design Build Agreerﬂent. Because neither USC nor Reynolds are
parties to the Design Build Agreement, the trial court denied both Reynolds’s and Devéloper’s
Motionsi to Compel Arbitration in a single Order. See Notice of Appeal. Reynolds and Developer
separately filed notice of intent to appeal.

Reynolds’s appeal is not justiciable because Reynolds lacks appellate standing and it is not

aggrieved by the trial court’s rulings. Therefore, the instant appeal should be dismissed.

4 The trial court’s Order mistakenly references this as the “third” amendment.

3 Both Developer and Reynolds unsuccessfully moved, pursuant to Rule 59(e), SCRCP and thereafter filed the

instant notice of appeal. :

6 On June 6, 2018, this Court, upon its own motion, consolidated Reynolds’ appeal with Developer’s.



LAW AND ANALYSIS

L. The instant appeal should be dismissed because Reynolds is not aggrleved by
the trial court’s rulings and lacks appellate standmg

"

“Only a party aggrleved by an order, judgment . . . or decision. . . ." may appeal. Rule
201(b), SCACR. This Court hasAexplained that a party who lacks standing cannot be aggrieved
because "[t]here is no material distinction in general stahding principles juxtaposed to the ability
of an "aggrieved party' to appeal pursuant to Rule 201(b)." Powell ex rel. Kelley v Bank of Am.,
379 S.C. 437, 447, 665 S.E.2d 237, 242 (Ct. App. 2008). No matter how erroneous or prejudicial
a court decision may be to the rights or interest of another, a party may not appeal from a decision
that does not affect its own interests. Bivens v. Knight, 254 S.C. 10,> 173 S.E.2d 150 (1970). A
party is “aggrieved” as requifed by law, only when the rulihg of the trial court operates on some
personal or property right. Id. An appellate Court “has a duty to reject an appeal. that is initiated
by a party who is not aggrieved as contemplated by law.” TOAL, J.H., Appellate Practice in Soicth
Carolina, Ed. 2‘, p. 109 (2004.)‘; éiting Cission v. McWhorter, 255 S.C. 174, 177 S:E.2d 603 (1970).

Where a party lacks standing to appeal or the issue presented is not a justiciable
controversy, this Court should dismiss the appeal See Rule 201(b), SCACR Byrd v. Irmo High
School, 321 S. C 426,468 S.E.2d 861 (1996) (before an appeal may be maintained there must exist
a justiciable controversy); see e.g., Lennon v. South Carolina Coastal Council, 330 SC 414,415,
498 S.E.2d 906 (Ct. App. 1998) (an appellate court should dismiss an appeal in the absence of a

justiciable controversy).

A. Reynolds lacks standing to appeal the trial court’s order refusing to compel arbitration
and therefore, the appeal is not justiciable.

Generally, “contract law carries a presumption that an individual who is not a party to a

contract lacks privity to enforce it.” Thomas Trancik, M.D., P.A. v. USAA Ins. Co., 354 S.C. §49,



554 (Ct. App. 2003). Whether there is an agreement to arbitrate is unavoidably an issue of contract
law, and our Supreme Court has recognized that a non-pz;rty lacks standing to compel arbitration.
Cape Romain Contrs., Inc. v. Wando E., LLC, 405 S.C. 115, 127 (2013) (acknowledging that a
non-party to a contract lacked standing to cémpel arbitration pﬁrsuant to that contract).

Similarly, the preference for arl;itration contained in the Federal Arbitration‘Act (“FAA”)’
does not remove standing as a requirement to compel arbitration. Court’s applying the FAA have
continuously demonstrated that arbitration rests on the core principles of contract law and the
preference for arbitration does not operate to provide a non-party with standing to compel
arbitratipn. See Brantley v. Republic Mortg. Ins. Co., 2004 U.S. Dist. LEXIS 28831 (D.S.C. 2004)
(affirmed Brantley v. Republic Mortg. Ins. Co. 424 F.3d 392 (4th Cir. 2005); citing Britton v. Co-
“Op Banking Group, 4 F.3d 742, 744 (9th Cir. 1993) ("An entity that is neither a party to nor agent
for nor beneficiary of the cdntrac‘i lacks standing to compel arbitration[.]"); Trompeter v. Boise
Cascade Corp. 877 F.2d 686, 687 (8th Cir. 1989); Lorber Industries v. Los Angeles Printworks.
Corp., 803 F.2d 523 (9th Cir. 1986); Mutual Benefit Life Ins. Co. v. Zimhierman. 783 F.Supp. 853,
865 (D.N.J. 1992); see also Jones v. Moneytree, 686 S0.2d 1166, 1168 (Ala. 1998) ("'First Colonial
has no standing to seek enforcement of the arbitration provision . . . . First Colonial is not a party
to the contract containing the arbitration agreement, and it is clear from the language of the
arbitration agreement that it applies. only to the Joneses and Money Tree, the debtor and the

creditor.”).

7 See 9 U.S.C. § | et seq. Reynolds maintains its claim for arbitration is proper under the FAA. USC does not concede
that this matter is subject to the FAA. Instead, USC reserves the right to assert this matter is controlled by the South
Carolina Uniform Arbitration Act (“SCUAA”). See SC Code Ann. §§ 15-48-10 et seq. However, because this Motion
does not address the merits of Reynolds claims, USC assumes (without conceding) for the limited scope of this Motion
that this matter is subject to the FAA.



There is no “third-party standing” afforded to a non-party, such as Reynolds, to compel
. arbitration agains‘é another non-party, such as USC. Rather, third-party standing may only be
conferred: (1) where a signatory seeks to compel a non—signatory to arbitrate the non-signatory’s
claims against the signatory; or (2) where a non-signatory seeks to compel arbitration against a
signatory because of the so-called “intertwined claims test.” See Weckesser v. Knight Enterprises .
SE, LLC., 2018 U.S.App.Lexis15751, 4th Cir. (2018) (unpublished) citing Raymond James Fin.
.Servs., Inc., v. Cary, 709 F.3d 382. 386 (4th Cir. 2013) (the presumption iﬁ favor of arbitration
applies “only when a validly formed and enforceable arbitration agreement is ambiguous about
whether it covers 'ti;e dispute at hand, not when there remains a question as to whether an agreement
[to arbitrate] even exists between the parties in the first place.”). In either scenario, at least one
party (i.e., the‘rcompelling party or compelled party) must necessarily be a signatory/party to the
arbitration agre’erﬁent. See e.g., id; accord Pearson v. Hz:lton Head Hosp., 400 S.C. 281, 291 (Ct.
App. 2012) (acknowledging third-party standing to permit a non-signatory to compel a signatory
to arbitration as well as standing of a signatory to compel a hon-signatory to arbitration, but not
acknowledging standing when a non-signatory seeks to compel another non-signatory to
arbitration).
Here, the merits of Reynolds’s appeal would ask this Court to declare th¢ rights as between
USC and Reynolds under the Design Build Agreement. However, because neither USC nor
| Reynolds are a party to the Design Build Agreement, Reynolds has no rights as against USC under/
that agreement, and therefore, the merits need not be reached. As a non-party, Reynolds has no
standing to enforce the Design Build Agreement against USC, and thus, no standing to éppeal.
The trial court’s ruling on the enforceability of the Design Build Agreement—whether right or

wrong—simply does not implicate a right belonging to Reynolds.. See; Thomas, 354 S.C. at 554



(a non-party does not have standing to enforce a contract); see also Bivens, 254 SC 10, 173 S.E.2d
150 (a party who’s rights or interests are not implicated by a trial court’s order cannot ‘be aggrieved
" as required to appeal). Reynolds is not, and cannot be, “aggrieved” as required by Rule 210,
SCRCP. Consequently, Reynolds lacks standing to appeal. See Powell, at 447, 665 S.E.2d at 242
(finding that a party Wit'hout standing cannot be “aggrieved”). | |

Additi@nally, “[a] justiciable controversy is a real and substantial controversy which is ripe
and appropriate for Judicial determination, as distinguished from a contingent, hypothetical or
abstract dispute." Waters v. South Carolina Land Resources Conservation Comm'n, 321 S.C. 219,
227 467 S.E.2d 913, 918 (1996); citing Pee Dee Elec. Coop., Inc. v. Carolina Power & Light
Co.,. 279 S.C. 64, 66, 301 S.E.2d 761, 762 (1983) (internal quotations omitted); see also Hitter v.
McLeod, 274 S‘.C. 616, ,266 S.E.2d 418 (1980).

The lack of justiciability of Reynolds’s appeal is underscored by comparison to that of
Developer. Unlike Reynolds, Developer is, at least, a party to the Design Build Agreement, and
has certain rights under that agreement. Because USC disputes whether Developer is entitled to
enforce those rights against USC, those rights are in controversy and are ripe for judicial resolution.
This is not the case of Reynolds’ appeal. Reynolds has no rights under the Design Build
Agreement. Instead, it seeks to enforce a right that belongs, if at all, to Developer. .Thus, even if
Reynolds’s argument held water—which it does not—its rationale makes plain that Reynolds’s
alleged right to participate in arbitration is contingent upon Developer’s right to compel USC to
arbitration. This is fatal to Reynolds’s ability to pursue the instént appeal because a contingent or
hypothetical right is not ripe for adjudication. See Byrd v. Irmo High School, 321 S.C. 426, 468
‘S.E.2d 861 (1996) (finding that before an appeal may be maintained there must be a justiciable

controversy which encompasses various doctrines, including ripeness, mootness and standing);



Waters, 321 S.C. at 227 467 S.E.2d at 9J8 (the absence of a non-contingent right renders and issqe
not justiciable); accord johnson v. Brandon Corp., 221 S.C. 160, 69 S.E.2d 594 (1952) (finding
that although a party may have an interest giving fight to appeal, if that interest is divested pending
the appeal, t-he 'appeal will be dismissed).

B. Appeal from the Order granting leave to amend complaint is an impermissible
interlocutory appeal which is further not justiciable.

As! a threshold matter, an order granting leave to amend pleadings is inteflocutory and
direct appeal is not permitted. See Pruitt v. Bowers, 330 S.C. 483, 488, 499 S.E.2d 250, 253 (Ct.
App. 1998) (stating an appeal of an order granting a motion to amend a complaint is interlocutory
and generally not appealable); see also Briggs v. Richardson, 272 S.C. 376,256 S.E.2d 544 (1979);
Lake City Dev. Corp., v. Gilbert Cpnstr. Co., 283 S.C. 10, 320 S.E.2d 494 (Ct. App. 1984) (both
holding that an order allowing amendment of the pleadings is not immediately appealable). While
an inteflocutory appeal may be joined with a non-interlocutory appeal, Reynolds has no standing
to pursue appeal of the non-interlocutory Order refusing to compel arbitration. See supra.

Additiohally, even if the appeal of this order is not barred as interlocutory, it remains that
the Second Amended Complaint did not amend any claim asserted agai"nst Reynolds. Therefore,
Reynolds is not aggrieved or affected the Order granting leave to amend from which Reynolds
appeals. See TOAL, J.H., Appellate Practice in South Carolina, Ed. 2, p. 19 (2004) ( An appellate
Court “has a duty to rejects an appeal that is initjated by a party who is not aggrieved as
contemplated by law.”); citing Cission, 255 S.C. 174, 177 S.E.2d 603. Thus, the instant appeal

should be dismissed.



CONCLUSION

As set forth above, the instant appeal must be dismissed as a result of Reynolds’s lack of

standing and failure to present a justiciable controversy.

Respedtfully submitted, /,/Z

OND KIRCHNER & TIMBES, P.A.

Je Kirchner, SC Bar No. 70479

Michael A. Timbes, SC Bar No. 69730
/o Thomas J. Rode, SC Bar No. 77480

15 Middle Atlantic Wharf

Charleston, SC 29401

Phone: 843-937-8000

Fax: 843-937-4200

-and-

ALFORD & THORESON, LLC
Gregory M. Alford (6932)

Post Office Drawer 8008

Hilton Head Island, SC 29938
T: 843-842-5500

E: Gregg@alfordlawsc.com

-and-

CAPELL LAW FIRM, LLC
Glynn L. Capell (16552)

Post Office Box 6628

Hilton Head Island, SC 29938
T: 843-689-4280

E:gcapell @capelllaw.com

All for the Respondent/Movant
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STATE OF SOUTH CAROLINA | COURT OF COMMON PLEAS
COUNTY OF AIKEN SECOND JUDICIAL CIRCUIT
Univessity of South Carolina Aiken, | C.A. No. 2016-CP-02:02339
Plaintiff;
Ve First Amended Summioris
University Housing Services, Inc.; Jury Trial Demanded
" H. G. Reynolds Co., Ine.; Southern
Wall Systems, Inc.; McElroy
Specialty Interiors, Inc.; Croft Hill
Siding, Inc.; East Coast Painting,
Inc.; and John Does 1 to 3:
Defendants. ,
To: All Defendants Above-Named
YOU ARE HEREBY SUMMONED and requ'ired to answer the Com-

serve a cqp_y of your .A,,I.l_,swe,r to said Complaint on the subscr_lber at *hls
office, Alford & Thoreson, LL.C, P.O. Drawer 8008, Hilton Head Island, SC
29938, within thirty (30) days after the service hereéof, sxclusive of the day
of such service, and if you fail to appear and defend the action as required
by law, judgment by default will be rendered against you for the relief

demanded.in the Complaint.

SIGNATURES ON FOLLOWING PAGE

G O PY
ORIGINAL ' FILED




ALFORD & THORESON, LLC

Grégory M. Alford/(6932)
gregg@alfordlawsé.com

P!O. Drawer 8008

Hilton Head Island, SC 29938
(843) 842-5500

- THE CAPELL LAW FIRM, LLC
Glynn L. Capell (16552)
GCapell@CapellLaw.com
P.0. Box 6628
Hilton Head Island, SC 29938
(843) 689-4280

—~And -

THURMOND KIRCHNER & TIMBES, P.A,
Jesse A. Kirchner (70479)
jkirchner@tktylawfirm.com

15'Middle Atlantic Wharf, Suite 101
843-937-8000"

Attorneys for University of South
Carolina Aiken

October 2 , 2016 | -
Hilton Head Island, ‘South Carolina

SUMMONS AND COMPLAINT



STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS
COUNTY OF AIKEN - SECOND JUDICIAL CIRCUIT -
University of South Carolina Aiken, | C.A. No. 2016-CP-02-02339
Plaintiff,
A V- | First Amended Complaint
University Housing Services, Inc;; | Jury Trial Demanded
H. G. Reynolds Co., Inc.; Southern.
Wall Systems, Incs; McElroy
Specialty Interiors, Ine.; Croft Hill
Siding, Inc.; East Coast Painting,
Inc.; and John Does 1 to 3;

7 Defendants. ,
The Plaintiff, University of South Carolina Aiken (“Plaintiff’), com-
plaining of the Defendants above named, would respectfully show unto this

Honora“ﬁie Court as foﬂoWs:—

PARTIES AND JURISDICTION ,

1. Plaintiff is a government body created under S.C. Code § 59-56-10,
et seq. of'the laws of South Carolina and is the owner of the University of
South Carolina Aiken Pacer Commons dormitory student housing (the
“Subject Property”). The building houses 316 residents ard contains 79
fdﬁf-péréén residential apartments, with associated lounges, ‘co_m‘pu'tle_r
room, game room, ‘and laundry area. '

2. Defendant University Housing Services, Inc. is, upon information
and belief, a corporation organized and existing pursuant to the laws of the
State of Florida, that is no longer authorized, to condiict business in South
Carolina, and that did conduct business, in whole or in part, at all times
relevaiit hereto in Aiken County, South Carolina.

3. ‘Defendant H.-G. Reynolds Co., Inc. is; upon information and belief, a
corporation organized and existing pursuant to the laws of the State of
South Carolina and conducted business, in whole or in part, at all times

relevant hereto.in Aiken Couiity, South Carolina. c 0O pPY
S . RIGINALFILED

©
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4. Defendant Southern Wall Systems, Ine. is, upon information and be-
lief, a corporation organized and existing pursuant to the -la.Ws of the State
of Georgia, that is authorized to conduct business in South Carolina, and
that did conduct business, in whole or in part; at all times relevant hereto
in Aiken County, Souith Carolina.

5. Defendant McElroy Specialty Interiors, Inc. is, upon information
“.and belief, a corporation organized and existing pursuant fo the laws of the
State of Georgia, that is authorized to conduct business in South Carolina,
and that did-conduct business, in whole or in part, at all times relevant
hereto in Aiken County, South Carolina,

6. Defenidant Croft Hill Siding, Inc. is, upon 'q‘rm‘atioxi and belief, a
corporation organized and formerly existing pursuant to the laws of the
State of South Carolina and conducted business, in-whole or in part, at all
fimes relevaiit hersto ini Aiken Courty, South Carolina.

7. Defendant East Coast Painting, Inc. is, upon information &nd Bélié’f,
a corporation organized and ’forme’ﬂy existing pursuant to the laws of the
State of Florida, that is not au.thorlzed to conduct business in South Caro-
lina, and that did conduct business, in whelé or ifi patt, at all tinies rels-
vant hereto in Aiken County, South Carglina.

8. Each Defendant John Does 1 through 3 is an individual, ‘entity, or
entities, ‘domiciled and/or Qperatmg under the laws of oné of the United
States of America that participated in the construction of the Subject
Property as a r6ofing gofitractor or subcontractor. John Does 1 through 3 |
could encompass multiple potential defendants, each of which “whose true
name is unknown.” John Does 1 thirough. 8 are named pursuant to Riile
10(a)(1); SCRCP, and Plaintiff will amend this pleading when any or all of
thelr true names are discovered. Because John Does 1 thirough 3 could
enicompass '-mult;ple potential defendants, multiple future substitutions for
John Does 1 through 3 might.be proper.

9. This Court has jurisdiction over the subject matter and the parties -

to this action.

i
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_ FACTUAL ALLEGATIONS

10. This is a construction defects matter arising from negligent design
and construction of the Pacer Commons student-housing dormitory at
University of South Carolina Aiken. | "

i. Upon information and belief, construction of the Subject Property
commenced in or around August 18, 2003, and was substantially conplete
in or around 2004. |

12. Upon information and belief, University Housing Services, Inc. act-
ed as developer for the Subject Property, and was. responsible for coordina-

_tion, hiring of 'c_bntifactqrs,, and supervision of construction.

13. Upon informationi and belief, H. G. Reyrnolds Co., Inc. acted as gen-
eral contractor for the Subject Property; and was responsible for coordina-
tion and supervision of construction. |

14 Upon information and belief, Southern Wall Systems, Inc. installed
the stuéc@‘, Waterprp‘oﬁgg, flashings, or other related appurtendances at the
Subject, Property, and otherwise observed construction of same. |

15. Upon information and belief, McElroy Specialty Interiors, Inc. in- .
stalled _fhe framing, masonry, decks, windows and doors, building wrap,
flashings, or related iappurteﬂnancesua;t the Subject Property, and otherwise

obsetved construction of same.

i6. Upon information and belief, Croft Hill Siding, Inc. installed the
gutters, downspouts, waterproofing, and -related flashings or-appurte-
nances at the Subject Property, and otherwise ;db'sfarv_e"zi construction of
same. "

11. Upon-information and belief, East Coast Painting, Inc. worked as an
exterior painter,and caulker at the Subject Property, and otherwise 6b-
served same. '

18. Upon information and belief, John Does 1 through 3 installed the
roofing components, subcomponents, waterproofing; and r”eiated flashings

struction of 'same.

SUMMONS AND COMPLAINT



19, Defendants Southern Wall Systems, Inc.; McElroy Specialty Interi-
ors, Ine.; Croft Hill S‘i_’diﬁg, Iric;; East Coast Painting, In¢.; ard John Does. 1
through 8 are hereinafter referred to collectively as “Subcontractors.”

20. Upon information and belief, the Subject Property contains numer-
ous design and construction defects including, but not limited to, the
following:

d) Improper application of sttcco;
b) Improper installation of exterior trim board;
¢) Improper installation of exterior masonty:
d) Improper installation and lack of weather resistant bar-
. Tiers:.
e) Iﬁipere.r;-inﬂa-.ﬂation of doors and windows;
f) I‘mp.i'op’en roof installation;
g) Improper déck installation;
h) Failure to notice defective work of other trades prior to
performing subsequent work;
1) Improper design and failure to install drainage systems:
D ,IﬁJPIOPer accounfing_;fé)r routine thermal expansion and
k) Improper deck waterproofing installation and use o6fims-
proper materials for deck waterproofing;
1) Useof improper fasteners; ‘
m) Lack of or improper flashing and waterproofing at Junc
n). Improper shingle-roof and roof framing installation.

21 Due to the design and construction deficiencies, continuous and re-
peated exposuire ‘to harmfil conditions, including water intrusion, has
 occurred, resulting in physical and consequential damages. These events
have occurred every year since constriiction and eonstitute “occurrences”
and compensable damages. Further, the negligence/gross negligence of

each Defendant herein has resulted in damage to the work of the other

SUMMONS AND COMPLAINT



subcontractors and trades and in damage to Plaintiffs residence and
property and Plaintiff's use and enjoyment of his residence.

22 As a direct and proximate result, Plaintiffs have sufféred injuries
and continue to suffer injuries and are entitled to the recovery of damages
in the amount of the cost to repair the Subject Property; consequential
da-magési, including loss of use and loss of value; special damages including
attorney fees and punitive damages where applicable; plus costs, prejudg:
ment 'ih;.terest, and post judgment interest.

FIRST CAUSE OF ACTION
(Neghgence/Gross Negligence — As to University Housing Services; Ine.)

23 :E,‘;‘a’Chi and every allegation set forth above is incorporated here.

24, Umvers1ty Housing Services, Inc., acting as developer of the Subject
Property, owed duties to Plaintiff to exercise that degree of skill niecessary
to devélcp, construct, supervise, and review the design and otherwise
- deliver the Subject Property free of construction and design defects and in
conformity with customary and ordinary standards of the building and
construction industry. ' N

95. The deficiencies and defects which exist at the Subject Property are
the proximate and direct result of the negligence and/or gross negligence of
Univeréity Housing Services, Inc., as developer, in one or imore of the

followmg partlculars

/SubJect Property by dewatmg from the plans and spem-
~ fications and by failing to employ practices and methods
~of construction conforming with accepted industry
' standards; and/or using defective materials: and/or in-
 stalling' materials not in accordance with the plans and
. specifications, or in violation of the manufacturers’ in:
! structions;

b) In .f’"*' ing' to properly supervise the general contractor;
- subcentractors and/or other trades in order to. ensure
- that' all work proceeded in accordance with the plans
1 and. specifications and also in, conformity with ‘the -cus-

A — T
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tomiary and ordinary standards of the constriction in-
dustry;

) In accepting non-conforming or defective materials;

d) In accepting and performing deficient and/or defective
workmanship and/or materials without proper inspec-
tion to ensure the work was correct and in conformity
with industry standards and iv accordance with the
‘plans and specifications and the manufacturers’ instruc-
tions; and

e) In Constructing the Subject Property in violation of .ap-
plicable building codes..

26. University Housing Services, Inc. failed to use slight ccare and
breached its duty in a reckless manner such that a developer of ordinary
reason or prudence under such circumstances would have been conscious
of it.as an invasion of Plaintiffs rights.

27. As a direct and ‘proximate result of such negligence, carelessness,
and recklessness, Plaintiff has suffered injuries and continues to suffer
injuries and is entitled to the recovery of damages in the amount of the
cost to repadir the Subject Property, consequeritial damages, including loss
of use and loss of value, punitive damages, plus costs and expenses, pre-
judgment and post judgment interest.

| SECOND GAUSE OF ACTION ‘
(Breach of Expréss & Implied Warranties — As to,
University Housing ‘Services, Ine.)

28 Each and every allegation set forth above is incorperated here.

29, University Housing Services, Inc, held itself out to the public and to
Plaintiff as specifically qualified to residemtial development in Aiken
County, South Carolina. |

30: University Housing Services, Ine. provided construction services to
the Subject Property which were accompanied by express and implied
W'arr‘anﬁe‘s that said constriiction ‘wotild conform to the réquirements of
the agreements and any applicable building code requirements,’ laws,

ordinances, rules, and regulations.
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31. Additionally, certain implied warranties arose from the work per-
formed by Un,i.ver-sify Housing Services, Inc., including; but not limited to,
awarranty of workmanlike construction and habitability.

32. University Housing Services, Inc. further expressly and/or impliedly
warranted that the materials, components, and services Were suitable and
fit for use in constructing the Subject Property and would be free of de-
fects '

33, As set forth above, University Housing Services; Inc. breached ‘its
implied and/or express warranties.

34. As a direct and proxinmate result; Plaintiff has suffered injuries and
continues to suffer injuries and is entitled to. the recovery of damages in
the amount of the cost to repair the Subject Property, consequential dam-
ages, including loss of use and loss of value, puiitive damages where
apkplical‘)le, plus costs, prejudgment interest and post judjgmeni: interest.

: THIRD CAUSE OF ACTION .
(Breach of Contract - As to University Housing Services, Inc.)

35. Each and every allegation set forth above is incorporated here.

36. University Housing Services, Inc. contracted to construct the Sub-
ject Prcii)e‘rty for Plaintiff in accordarce with the plans and specifications
and in aceordance with established industry standards and all applicable
buildiné codes. ‘

37. As set forth more filly 4dbove, University Housing Services, Inc.
breached. its obligation. to construct the Subject Property in accordance
with the plans and specificationis and in accordance with established
industry standards and 4ll applicable building codes.

38. As a direct and proximste result, Plaintiff has suffered injuries and

the amount of the cost to repair the Subject Property, consequeritial dam-
ages, including loss of use and loss of value, special damages including
attorney fees, punitive damages, plus costs and expenses, prejudgment and

post judgment interest.
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4 - FOURTH CAUSE OF ACTION
(Negligence/Gross Negligence— As to H. G. Reynolds Co., Inc.)

39. Eachand every allegation set forth above is incorporated here.

40. H. G. Reynolds Co., Inc. owed duties to Plaintiff to exercise the de-
gree of skill niecessary to coristruct, supervise, and review the design and
otherwise deliver the Subject Property free of construction and -design
defects and in conformity with customary and ordinary statidards of the
building.and construction industry.

41. The deficiencies and defects which exist-at the Subject Property are
the proximate and direct result of the negligence and/or gross negligence of
H. G. Reyndlds’ Co., Inc., as general eontfactor, in one or more of the follow-

a_) I,,n,, failing to properly construct the Subject Propesty by
deviating from the plans :and specifications and by fail-
ing to employ practices and methods of construction con-
forming with accepted industry standards; using defec:
tive materials; and/or installing materials not in accord-
ance with the plans and spec:.ﬁcatmns orin Vlolatlon of

" the manufacturers’ instructions; A
b) In failing o properly supervise the subcontractors
and/or other trades in order to ensure that all work pro-
. ceeded in accordance ‘with the plans and specﬂicatlons
- and also in conformity with the customary and ordinary
standards of the ¢onstruction industry;

¢) Inaccepting non-=conforming or defective materials;

d) In accepting and performing deficient and/or defective

- workmanship and/or materials without proper inspec-
tion to ensiire the work was correct and in.conformity
“with, industry standards and in accordance with the
plans and specifications and the manufacturers’ instrue-
tions; , .

e) In failing to iniforin the architect and/or oWwrer of defects
in the plans and spem.ﬁca’aons

f) In constructing the Subject Property in violation of ap-
plicable building codes; and

—_—10 —
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g) In failing to act as a reasonable and prudént general
contractor would have acted uiider the circumstances
then dnd there existing.

45. H. G. Reynolds Co., Inc. failed to use slight care and breached its
duties in a reckless manner such that a general contractor of ordinary
reason or prudence. under such circumstances would have been conscious
ofit as an invasion of Plaifitiff's rights.

43. As a direct and proximate result of such negligence, carelessness,
and recklessness, Plaintiff has suffered injuries and continties to suffer
injuries and is entitled to the recovery of damages in the amount of the
cost to repair the Subject Property, consequential damages, ‘including loss
of use and loss of value, punitive damages, plus costs and expenses, pre-
judgment and post judgment interest.

) _ FIFTH CAUSE OF ACTION o

(Breach of Express & Implied Warranties — As to H:G. Reynolds. Co., Inc.)

44. Hach and every dllegation set forth above is incorporated here.

45. H.G. Reynolds Co., Inc. held itself out to the publi¢ and to Plaintiff
as specifically qualified to perform construction in Aiken County, South.
Carolina

46. H:G. Reyiiolds Co., Iiic. provided construction seivices to the Subject:
Property which were accompanied by express and implied warranties that
said construction would conform to the requirements of the: agreements
and any -applicable building code requirements, laws, ordinances, rules,
and regulations.

47. 'Cerﬁéiﬁ implied warranties arose from f,ile' ‘work performed by H.G.
Reynolds Co., Inc., including; but not limited to, a warranty of workman:-
like construction and habitability. '

48. HiG. Reynolds. Co., Inc. further expressly and/or impliedly warrant-
ed. that the materials, components; and services were suitable and fit for
use in constructinig the Subject Property and would be free of defects.

49. As set forth above, H.G. Reynolds Co., Inc. breached its implied

and/or express warranties.
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50. As a direct and proximate result, Plaintiff has suffered injuries and
continues to suffer injuries and is entitled to the recovery of damages in
the amount of the cost to repair the Subject Property; consequential dam:

applicable, plus costs, prejudgment interest and post judgment interest.
(Negligence/Gross Negligence — As to Subcontractors)

51. Each and évery allegation set forth above is incorporated here. _

52. Eacﬁh}. of the Subcontractors had duties and standards «of care %o
properly perform its trade on the Subject Property in a good and workman-
like manner, frée of defects, and in conformance with the applicable build-
ing codes and industry standards.

53 Each of the Subcontractors failed to use slight care and breached its
duties and standards in a re,Ciiless manner such that a contractor of ordi-
nary réason or prudence undeéd such circumstances would have been con-
scious of it as an invasion of Plaintiffs' rights..

54. This breach of duty included faulty workmanship resulting in physi-
cal, consequential damages including watei intiusion and defects in the
framing, siding, decking, waterproofing/flashing, flooring, painting, and
other components of the residential dormitory, inclusive of work of other
trades. , :

55. As a direct and proximate result of such negligence, carelessness;
énd. recklessness, Plaintiff has suffered injuries and continues to suffer
injuries and is entitled to the recovery of daméjges in the amount of the
cost to repair the Subject Property, consequential dafiages, including loss
- of use and loss of value, pu;pitivé damages, plus costs and expenses, pre:
judgment and post judgment interest.

SEVENTH CAUSE OF ACTION
(Breach of Implied Watrarity 6f Workmanship — As to'Subcontractors)

56. Each and every allegation set forth above is incorporated here.
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57. Each of the Subcontractors impliedly warranted that its respective
scope would be performed in a.careful, diligent, and workmanlike manner,
free of conistruction defects.

58. As set forth more fully above, each of the Subcontractors breached
the iniplied warranty of workimanship.

59 As a direct and proximate result, Plaintiffs have suffered injuries
and continue to suffer injuries and are entitled to the recovery of damages
in the amount of the cost to repair the Subject Property; consequential
damages, including loss of use and loss of value, punitive damages where

applicable, plus costs, prejudgment interest and post judgment interest.

Wherefore, Plaintiff prays for judgment against the Defendants and
is entitled to recover the cost to repair the Subject Property; consequential
damiages, including 16s¢ of usé and loss of value: spe'c‘iai damages including
attorney fees and punitive damages where applicable; plus costs, prejudg-
- ment interest; and post judgment interest.

Jury Trial Demanded.

SIGNATURES ON FOLLOWING PAGE
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ALFORD & THORESON, LLC

Gregory M. Alford (6932)
gregg@alfordlawsc.com

P.0. Drawer 8008

‘Hilton Head Island, SC 29938
(843) 842-5500

—~And -

THE CAPELL LAW FIRM, LLC
Glynn L. Capell (16552)
GCapell@CapellLaw.com

P.O. Box 6628

Hilton Head Island, SC 29938
(843) 689-4280 '

— And —

THURMOND KIRCHNER & TIMBES, P.A.

Jesse A. Kirchner (70479)
 jkirchner@tktylawfirm.com

15 Middle Atlantic Wharf, Suite 101

Charleston, SC 29401

843-937-8000

Attorneys for University of South

Carolina Aiken

october 2! 2016
Hilton Head Island, South Carolina.
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM AIKEN COUNTY
The Honorable Doyet A. Early, III, Circuit Court Judge

\ Case No. 2016-CP-02-02339
Appellate Case No. 2018-001039

+ University of South Carolina Aiken,................cooiiiiiiii i,

V.

University Housing Services, Inc., and H.G. Reynolds Company, Inc., are .....

EXHIBIT 2

USC’s Second Amended Complaint

Respondents,

....... Appellants.



STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS

)  FOR THE SECOND JUDICIAL CIRCUIT
COUNTY OF AIKEN : , ) CASE NO.: 2016-CP-02-02339

UNIVERSITY OF SOUTH CAROLINA,

Plaintiff,
‘ SECOND AMENDED SUMMONS
VS,

UNIVERSITY HOUSING SERVICES, INC.,
H.G. REYNOLDS COMPANY, INC.,
SOUTHERN WALL SYSTEMS, INC.,
MCELRQY SPECIALTY INTERIORS, INC.,
CROSBY BROADWATER D/B/A
BROADWATER CONSTRUCTION, TIM
STEPHENS D/B/A SAN-GLO CAROLINA
A/K/A SAN-GLO GLASS, INC., WILLIAM
BELL D/B/A BELL SIDING & ROOFING
A/K/A BELL SIDING & ROOFING, LLC,
CROFT HILL SIDING, INC., EAST COAST
PAINTING, INC. and JOHN DOE 3,

_ Defendants.

R ol S N N i e I R R T I N s e e

TO: THE ABOVE-NAMED DEFENDANTS:

IF YOU ARE IDENTIFIED IN BOLD PRINT, YOU ARE HEREBY SUMMONED
and required to answer the Plaintiff's Second Amended Complaint in this action, a copy
of which is herewith served upon you, and to serve a copy of your Answer to the
Second Amended Complaint upon the subscriber, Jesse A. Kirchner, at his office
located at 15 Middle Atlantic Wharf, Suite 101, Charleston, South Carolina, 29401,
within thirty (SO)ydays after sefvice hereof, exclusive of the day of such servicé; and if
you fail to answer the Second Amended Complaint within the time aforesa'qd, or

otherwise appear and defend, the Plaintiff will apply to the Court for the relief demanded
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in the Second Amended Compiaiht and judgmen;[ by default will be rgndered against
you.

All other parties who have been previously named and served in the above-
referehced action are hereby summoned and required to answer the Plaintiff’s Second
Amended Complaint and to serve a copy of your Answer to the Second Amended
Complaint upon the subscriber, Jesse A. Kirchner, at his office located at 15 Middle

Atlantic Whan‘, Suite 101, Charleston, South Carolina, 29401, within the time

prescribed pursuant to SCRCP 15(a); and if you fail to answer the Second Amended -

Complaint within the time aforesaid, or otherwise appear and defend, the Plaintiff will
apply to the Court for the relief demanded in the Second Amended Complaint and
judgment by default will be rendered against you.

Respectfully submitted,

THURMOND KIRCHNER & TIMBES, P.A.

/s/ Jesse A. Kirchner
JESSE A. KIRCHNER
15 Middle Atlantic Wharf
Charleston, SC 29401
T:843-937-8000
F:843-937-4200
jesse@tktlawyers.com

-andf

Glynn L. Capell
Charles W. Thomson
The Capell Law Firm, LLC
- 174 Meeting Street, Suite 200
) © Charleston, SC 29401
: T: 843-689-4280
gcapell@capelllaw.com
! cthomson@capelllaw.com -

Page 2 of 3
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-and-

Gregory M. Alford
Alford & Thoreson, LLC
P.O. Drawer 8008
Hilton Head Island, SC 29938
T: 843-842-5500
~ gregg@alfordlawsc.com

Attorneys for Plaintiff

May 23, 2017
Charleston, South Carolina
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
: ' ) FOR THE SECOND JUDICIAL CIRCUIT
COUNTY OF AIKEN ‘ ) CASE NO.: 2016-CP-02-02339

UNIVERSITY OF SOUTH CAROLINA, |

Plaintiff,
SECOND AMENDED COMPLAINT
vS. (amendments in bold)

UNIVERSITY HOUSING SERVICES, INC.,
H.G. REYNOLDS COMPANY, INC.,
SOTHERN WALL SYSTEMS, INC.,
MCELROY SPECIALTY INTERIORS, INC.,
CROSBY BROADWATER D/B/A
BROADWATER CONSTRUCTION, TIM
STEPHENS D/B/A SAN-GLO CAROLINA
A/K/A SAN-GLO GLASS, INC., WILLIAM
BELL D/B/A BELL SIDING & ROOFING
A/K/A BELL SIDING & ROOFING, LLC,
CROFT HILL SIDING, INC., EAST COAST
PAINTING, INC. and JOHN DOES 4
THROUGH 10,

(Jury Trial Demanded)

Defendants.

R N I A P R N S W R P

PURSU‘ANT TO THE ORDER GRANTING LEAVE TO FILE SECOND AMENDED
COMPLAINT entered by the Honorable Doyet A. Early, Il oh May 19, 2017, the Plaintiff,
substituting ‘University of South Carolina (*Plaintiff”) for University of vSouth Carolina
Aiken nunc :‘pro tunc, pursuant to RUle 15(c) of the South. Carolina Rules of Ciyil
Procedure, c“omplaining of the Defendants above named by way of a Second Amended
Complaint, would respectfully show unto this Honorable Court as follows: |

PARTIES AND JURISDICTION

1. Plaintiff is a government body created under S.C. Code § 59-56-10, ét seq. of the
laws of South Carolina and is the owner of the University of South C_aroliha Aiken Pacer

Commons dormitory student housing (the “Subject Property”). The building houses 316
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residents and contains 79 four-person residential apartments, with associated lounges,
computer room, game room, and laundry area.

2. Defendant University Housing Services, Inc. is, upon information and belief, a
corporatioh organized and existing pursuant to the laws of the State of Florida, that ié no
longer authorized tb conduct business in South Carolina, and that did conduct business,
in whole orin pért, at all times relevant hereto in Aiken County, South Carolina.

3. Defendant H. G. ‘Reynolds Co,, Inc. is, upon information and belief, a corporation
organized and existing pursuant to the laws of the State of South Carolina and
conducted business, in whole or in part, at all times relevant hereto in Aiken County,
South Caroliha.

4. Defendant Southern Wall Systems, Inc. is, upon information and belief, a
corporation organized and existing pursuant to the laws of the State of Georgia, that is
authorized tQ conduct business in South Carolina, and that djd conduct business, in

whole or in part, at all times relevant hereto in Aiken County, South Carolina.

5. Defendant McElroy Specialty Interiors, Inc. is, upon information and belief, a

corporation organized and existing pursuant to the laws of the State of Georgia, that is
authorized to conduct business in South Carolina, and that did conduct business, in
whole or in part, at all times relevant hereto in Aiken County, South Carolina.

6. Defendant Crosby Broadwater d/b/a Broadwater Construction
(“Broadwater”) is, upon information and belief, an individual doing business as a
sole proprietorship or unincorporafed, business organization, domiciled in and
with a princfpal place of business in South Carolina, and conducted business, in

whole or in part, at all times relevant hereto in Aiken County, South Carolina.
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7. Defehdant Broadwater is hereby substituted for John Doe 1 nunc pro tunc.

8. Defendant Tim Stephens d/b/a San-Glo Carolina is, upon information and

belief, an individual. doing business as an unincorporated business orgahiza_tion,
domiciled in and with a principal place of business in South Carolina, and
conducted fbusiness, in whole or in part, at all times relevant hereto in Aiken
County, South Carolina.

9. Defendant San-Glo Glass, Inc. is, upon information and belief, a
corporatioh organized and formerly existing pursuant to the laws of the State of
éouth Carolina and conducted business, in whole or in part, at all times relevant
“hereto in Aiken County, South Carolina. |

10. Upon information and belief, San-Glo Carolina and San-Glo Glass, Inc. are
successors in interest and/or are amalgamated with one another in that they
involve the same people, pe.rforming the same type of work, from the same
location, and because the entities are characterized by one or more of the
following:

a) the legal distinction between the two entities is blurred;

b) there was an agreement for one entity to assume the debts
- of the other;

c) the two entities were or are consolidated;
d) - one entity is a mere continuation of the other; and

e) the transfer from one company to the other was fraudulent
- in fact. '

11. Defendant Tim Stephens d/b/a San-Glo Carolina a/k/a San-Glo Glass, Inc.
(hereinafter collectively “San-Glo”) is hereby substituted for John Doe 2 nunc pro

tunc.
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12. Defendant William Bell d/b/a Bell Siding & Roofing is, upon information and
belief, an individual doing business as an unincorporated business orgénization,
domiciled in and with a principal place of business in South Carolina, and
conducted busihess, in whole or in part, at all times relevant héreto in Aiken
County, South Carolina. |

13. Defehdant Bell Siding & Roofing, LLC is, upon information and belief, a
limited liability company organized and existing pursuant to the laws of the State
of South Caroljna and con_ducted business, in whole or in part, at all times
- relevant hereto in Aiken County, South Carolina.

14. Upon information and belief, Bell Siding & Roofing and Bell Siding &
Roofing, LLC are successors in interest and/or are amalgamated with one another
in that they involve the same heople, performing the same type of work, from the
same location, and because the entities are characterized by one or more of the
following:

a) the legal distinction between the two entities is blurred;

b) there was an agreement for one entity to assume the debts
of the other;

c) - the two entities were or are consolidated;
d) one entity is a mere continuation of the other; and

e) the transfer from one company to the other was fraudulent
in fact.

15. The newly named Defendant William Bell d/b/a Bell Siding & Roofing a/k/a
Bell Siding & Roofing, LLC (hereinafter collectively referred to as “Bell Siding &

Roofing”) is hereby substituted for John Doe 3 nunc pro tunc.

16. Defendant Croft Hill Siding, Inc. is, upon information and belief, a corporation .

organized and formerly existing pursuant to the laws of the State of South Carolina and

Page 4 of 14

6££2020d09L0Z#ISYD - SYIAT1d NOWWOD - NIMIV - Wd G1:ZL €2 AeW 2102 - AT ATTVOINOYLDT3



conducted business, in whole or in part, at all times relevant hereto in Aiken County,
South Carolina. . ;

17. Defehdant East Coast Painting, Inc. is, upon information and belief, a corporation
organized and formerly existing pursuant to the laws of the State of Florida, that is not
authorized to conduct business in South C_arolina, and that did conduct business, in
whole or in part, at all times relevant hereto in Aiken County, South Carolina.

18. Each. Defendant J.ohn Does 4 through 10 is an individual, entity, or entities,
domiciled and/or operating under the laws of one of the ‘U.nited States of America that
participated in the construction ‘of the Subject Property as a contractor or subcontractor.
John Doeé 4 through 6 could encompass multiple potential defendants, each of WhicH
‘whose true:name is unknown.” Johnb Does 4 through 10 are named pursuant to Rule
10(a)(1), SCRCP, and Plaintiff will amend this pleading when any or all of their true
names are discovered. Because John Does 4 through 10 could encompass multiple
potential defendants, multiple future substitutions for John Does 4 through 10 might be
proper. -

19. This Court has jurisdiction over the subject matter and the parties to this action.

FACTUAL ALLEGATIONS

20. This is a construction defects matter arising from negligent design and

construction of the Pacer Commons student-housing dormitory‘at University of South
Carolina Aiken. | |

21. Upon:information and belief, construction of the Subject Property commenced in
or around August 18, 2003, and was substantially corhplete in or around the Fall of

2004.
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22. Upon information and belief, University Housing Services, Inc. acted as

developer for the Subject Property, and was responsible for coordination, hiring of |

contractors, and supervision of construction.

23. Upon information and belief, H. G. Reynolds Co., Inc. acted as general contractor
for the Subject Property, and was responsible for coordination and supervision of
construction.

24. Upon information and belief, Southern Wall Systems, Inc. installed the stucco,
waterproofiﬁg, flashings, or other related appurtenances at the Subject Property, ahd
otherwise-observed construction of same.

25. Upon- information and belief, McElroy Specialty Interiors, Inc. installed the
framing, masonry, decks, windowé and doors, building wrap, flashings, or related

appurtenances at the Subject Property, and otherwise observed construction of same.

26. Upon information and belief, Defendant Broadwater installed the masonry,

building wrap, flashings, and related appurtenances at thé Subject Property, and
otherwise observed construction of same.

27. qun information and b/elief, Defendant San-Glo supplied and installed the
storefront windows and doc;rs, flashings, and related appurtenances at the
Subject Properfy, and otherwisé observed construction of same.

28. Upon information a;1d belief, Defendant Bell Siding & Roofing installed the
roofing components, subcomponents, waterproofing, and related flashings or

appurtenances at the Subject Property, and otherwise observed construction of

same.
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29. Upon information and belief, Croft Hill Siding, Inc. installed the gutters,
downspoﬁts, waterproofing, and related flashings or appurtenances at the Subject
Property, anwd otherwise observed constfuction of same.

30. Upon information and belief, East Coast Painting, Inc. worked as an exterior
painter and caulker at the Subject Property, and otherwise observed same.

31. Defendants Southern Wall Systems, Inc.; McElroy Specialty Interiors, Inc.;
Crosby Broadwater d/b/a Broadwater Construction; Tim Stephens d/b/a San-Glo
Carolina a/k/a San-Glo Glass, Inc.; William Bell d/b/a Bell Siding & Roofing a/k/a
Bell Si'ding m& Roofing, LLC; Croft Hill Siding, Inc.; East Coast Painfing, Inc.; and‘John
Does 4 through 10 are hereinafter referred to collectively as “Subcontractors.”

32. Upon mformatlon and belief, the Subject Property contams numerous desngn and

construction defects including, but not limited to, the following:

a)  Improper application of stucco;
b) Improper installation of exterior trim board;
C) Iimproper installation of exterior masonry;
d) Improper installation and lack of weather resistant barriers;
e) Improper installation of wall sheathing;
f) Improper installation of doors and windows;
g)  Improper roof installation;
h) “Improper roof sheathing installation;
i) improper installation of aluminum roof vents;
) Improper install\ation of gutters and downspouts;
k) Improper deck and concrete balcony installation;
1) Improper balcony framing;

m) Failure to notice defective work of other trades prior to
performing subsequent work;

n)  ‘Improper design and failure to install dramage systems;

0) Improper accounting for routine thermal expansion and
‘contraction of construction components;
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o) Improper deck waterproofing installation and use of improper
materials for deck waterproofing;

g) - Use of improper fasteners;

r) Lack of or improper flashing and waterproofing at junction of
roofs, decks, walls, concrete and windows; and

s)  Improper shingle-roof and roof framing installation.

33. Due f(o the design and construction deficiencies, Contir;uous and repeated
exposure to harmful conditions, including water intrusion, has occurred, resulting in
physieal and .consequential damages. These events have occurred every year since
construction and constitute “occurrences” and compenseble damages. Further, the
negligence/gross negligence of each Defendant herein has resulted in damage to the
work of the other subcontractors and trades and in damage to Plaintiff’'s residence and
property and Plaintiff's use and enjoyment of his residence.

34. As a direct and proximate result, Pleintiff has suffered injuries and‘continues to
suffer injuries and is entitled to.the recovery of damages in the amount of the cost to
repair the Subject Property; covnsequential damages, including loss of use and loss of
value; special damages including attorney fees and punitive damages where applicable;

plus costs, prejudgment interest, and post judgment interest.

FIRST CAUSE OF ACTION
(Negligence/Gross Negligence as to University Housing Services, Inc.)

35. Each and every allegation set.forth above is incorporated here.
36. University Housing Services, Inc., acting as developer of the Subject Property,

owed duties to Plaintiff to exercise that degree of skill necessary to develop, construct,

supervise, and review the design and otherwise deliver the Subject Property free of -

construction and design defects and in conformity with customary and ordinary

standards of the building and construction industry.
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37. The deficiencies and defects which exist at the Subject Property ére the
proximate and direct result of the negligence and/or gross negligence of Univérsity
Housing Services, Inc., as developer, in one or more of the following particulars:

a) Infailing to properly develop, construct and renovate the Subject
Property by deviating from the plans and specifications and by
failing to employ practices and methods of construction
conforming with accepted industry standards; and/or using -
defective materials; and/or installing materials not in accordance
with the plans and specifications, or in violation of the
manufacturers’ instructions; '

b) In failing to properly supervise the general contractor,
subcontractors and/or other trades in order to ensure that all
work proceeded in accordance with the plans and specifications
and also in conformity with the customary and ordinary
standards of the construction industry;

c) Inaccepting non-conforming or defective materials;

d) In accepting and performing deficient and/or defective
workmanship and/or materials without proper inspection to
ensure the work was correct and in conformity with industry
standards and in accordance with the plans and specmcatlons
and the manufacturers’ instructions; and

e) In constructing the Subject Property in violation of applicable
bulldmg codes.

38. Universﬁy Housing Services, Inc. failed to use slight care and breached its duty
in a reckless manner such that a developer of ordinary reason or prudence under such
circumstancés would have been conscious of it as an invasion of Plaintiff’s rights.

39. As a direct and proximate result of such negligence, carelessness, and
recklessness, Plaintiff has suffered injuries and continues to suffer injuries and is
entitled to the recovery of damages in the arﬁount of the cost to repair the Subject
Property, consequential damages, including loss of use and loss of value,v puﬁitive_

damages, plus costs and expenses, prejudgment and post judgment interest.
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SECOND CAUSE OF ACTION
(Breach of Implied Warranties as to Uniyersity Housing Services, Inc.)

40. Each and‘every allegati‘on set forth above is incorporated here.

41. University Housing Services, Inc. held itself out to the public and to Plaintiff as
specifically qualified to residential development in Aiken County, South Carolina.

42. Certain implied warranties arose from the work berformed by University Housing
Services, Inc., including, but not limited to, a warranty of workmanlike construction and
habitability.

43. University Housing Services, Inc. further impliedly warranted that the materials,
components, and services were suitable and fit for use in constructing the Subject
Property and would be free of defécts.

44. As set forth above, University Housing Services, Inc. breached its implied
| warranties.

45. As a direct and proximate result, Plaintiff has suffered injuries and continues to
suffer injuries and is entitled to the recovery of damages in the amount of the cost to
repair the Subject Property, bonsequential damages, including loss of use and loss of

“value, punitive damages where applicable, plus costs, prejudgment interest and post
judgment interest.

THIRD CAUSE OF ACTION
(Negligence/Gross Negligence as to H. G. Reynolds Co., Inc.)

46. Each and eVery allegation set forth above is incorporated here.

47. H. G. Reynolds Co., Inc. owed duties to Plaintiff to exercise the degree of skill
necessary to construct, supervise, and review the design and otherwise deliver the
Subject Proberty free of construction and design defects‘ and in conformity with

customary and ordinary standards of the building and construction industry.
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48. The deficiencies and defects which exist at the Subject Property are the
proximate and direct result of the negligence and/or gross negligence of H. G. Reynolds
Co., Inc., as general contractor, in one or more of the following particulars:

~a) In failing to properly construct the Subject Property by deviating
from the plans and specifications and by failing to employ
practices and methods of construction conforming with accepted
industry standards; using defective materials; and/or installing
materials not in accordance with the plans and specifications, or
in violation of the manufacturers’ instructions;

b) In failing to properly supervise the subcontractors and/or other
trades in order to ensure that all work proceeded in accordance
with the plans and specifications and also in conformity with the
customary and ordinary standards of the construction industry;

c) Inaccepting non-conforming or defective materials;

d) In accepting and performing deficient and/or defective
~workmanship and/or materials without proper inspection to
ensure the work was correct and in conformity with industry
standards and in accordance with the plans and specifications .
and the manufacturers’ instruc)tions;

e) In failing to inform the architect and/or owner of defects in the
~plans and specifications; '

f}  In constructing the Subject Property in violation of applicable
building codes; and

g) 'In failing to act as a reasonable and prudent general contractor.
would have acted under the circumstances then and there
existing.

49. H. G. Reynolds Co., Inc. failed to use slight care and breached its duties in a
reckleyss manner such that a general contractor of ordinary reason or prudence under
such cir(\:umAs‘tan‘ces would have been conscious of it as an invasion of Plaintiff's rights.

50. As a direct and proxiﬁwate result of such negligence, carelessness, and
recklessness, Plaintiff )has suffered injuries and continues to suffer injuries and is
entitled tb the recovery of damages in the amount of.the cost to repair the Subject -
Property, cons.equential damages, including .Ioss of use and loss of value, punitive

damages, plus costs and expenses, prejudgment and post judgment interest.
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FOURTH CAUSE OF ACTION
(Breach of Implied Warranties as to H.G. Reynolds Co., Inc.)

51. AEach and every allegation set forth above is incorporated here.
52. H.G. Reynolds Co., Inc. held itself out to the public and to Plaintiff as specifically

qualmed to perform construction in Aiken County, South Carolina.

53. Certam implied warranties arose from the work performed by H G. Reynolds Co.,

Inc., mcludmg, but not limited to, a warranty of workmanlike construction and
habitability. |

54. H.G. Reynolds Co., Inc. further impliedly warranted that the materials,
components, and services were suitable and fit for use in constructing the Subject
Property and Wovuld be free of defects.

55. As set forth above, H.G. Reynolds Co., Inc. breached its implied warranties.

56. As a direct and proximate result, Plaintiff has suffered injuries and continues to
suffer injuries and is entitled to thé recovery of damages in the amount oflthe cost to
repair the Subject Property, consequential damages, including loss of use and loss of
value, punitive damages ‘where applicable, plus costs; prejudgment interest and post
judgment interest.

FIFTH CAUSE OF ACTION
(Negligence/Gross Negligence as to Subcontractors)

57. Each and every allegation set forth above is incorporated here.

58. Each of the Subcontractors had duties and standards of care to properly perform
its trade on the Subject Property in a good and workman-like manner, free of defects,
and in conformance with the applicable building codes and industry standards.

59. Each of the Subcontractors failed to use slight care and breached its duties and

standards in a reckless manner such that a contractor of ordinary reason or prudence
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under such circumstances would have been conscious of it as an invasion of Plaintiff’s
rights. |

60. This .breach of duty included faulty workmanship resulting in physical,
consequential damages including water intrusion and defects in the f'raming, siding,
decking, wéterproofing/flashing, flooring, painting, and other components of the
residential dormitory, inclusive of work of other trades.

61. As af; direct and proximate result of such negligence, carelessness, and
recklessness, Pléin_tiff has suffered injuries and continues to suffer injuries and is
entitled to tf‘we‘ recovery of damages in the amount of the cost to repair the Subject
Property, cdnsequential damages, includihg loss of use and loss of value, punitive
damages, plus costs and expenses, prejudgment and post judgment interest.

SIXTH CAUSE OF ACTION :
(Breach of Implied Warranty of Workmanship as to Subcontractors)

62. Each and every allegation set forth above is incorporated here.

63. Each.of the Subcontractors impliedly warranted that its respective scope would
be performéd in a careful, diligent, ahd workmanlike manner, free of gonstruction_
defects.

64. As sejt forth more fully above, éach of the Subcontractors breached the implied
warranty of Workmanéhip; | |

65. As a direct and broximate result, Plaintiff has suffered injuries and conﬁn_ues to
suffer injuries and is entitled to the recovery of daméges in the amount of the cost to
repair the Subject Property, consequehtial damages, including loss of use and loss of
value, punitive damages where applicable, plus costs, prejudgment interest and post

judgment interest.
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WHEREFORE, . Plaintiff prays for judgment against the Defendants and is entitled
to recover the cost to repair the Subject Property; consequential damages, including
loss of use and loss of value; special damages including attorney fees and punitive
damages w“here applicable; plus costs, prejudgment interest, and post judgment
interest.

Jury Trial Demanded.

Respec{fully submitted,

THURMOND KIRCHNER & TIMBES, P.A.
/s/ Jesse A. Kirchner
JESSE A. KIRCHNER
15 Middle Atlantic Wharf
Charleston, SC 29401
T:843-937-8000

F:843-937-4200
jesse@tktlawyers.com

-and-

Glynn L. Capell
Charles W. Thomson
The Capell Law Firm, LLC
174 Meeting Street, Suite 200
Charleston, SC 29401

. T:843-689-4280
gcapell@capelllaw.com
cthomson@capelllaw.com _ _

-and-

Gregory M. Alford

Alford & Thoreson, LLC .

P.O. Drawer 8008

Hilton Head Island, SC 29938
T:843-842-5500
gregg@alfordlawsc.com

Attorneys for Plaintiff-
May 23, 2017 o
Charleston, South Carolina

- Page 14 of 14

BE€Z020dO9L0Z#ASYD - SYI1d NOWWOD - NIMIV - Nd §1:Z4 €2 A8 2102 - @3 11d ATTIVOINOYLD3 3



THE STATE OF SOUTH CAROLINA
In the Court of Appeals

'APPEAL FROM AIKEN COUNTY
The Honorable Doyet A. Early, 111, Circuit Court Judge

Case No. 2016-CP-02-02339
Appellate Case No. 2018-001039

University of South Carolina AiKen,.............oooiiiiiiiiii Respondents,
V.
University Housing Services, Inc., and H.G. Réynolds Company, Inc., are ............ Appellants.

EXHIBIT 3
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM AIKEN COUNTY
The Honorable Doyet A. Early, III, Circuit Court Judge

Case No. 2016-CP-02-02339
Appellate Case No. 2018-001039

University of South Carolina Aiken,.............coooiiiiiiiiiii

V.

Uniyersity Housing Services, Inc., and H.G. Reynolds Company, Inc., are el

EXHIBIT 4

Respondents,

....... Appellants.

The Design Build Agreement between “Tenant” and “Developer”
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

- APPEAL FROM AIKEN COUNTY
The Honorable Doyet A. Early, III, Circuit Court Judge

Case No.-2016-CP-02-02339
Appellate Case No. 2018-001039

University of South Carolina Aiken,........................ e Respondents,
'
University Housing Services, Inc., and H.G. Reynolds Company, Inc., are ....... .....Appellants.

EXHIBIT 5

The Construction Contract between “Developer” and Reynolds
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM AIKEN COUNTY"
The Honorable Doyet A. Early, III, Circuit Court Judge

Case No. 2016-CP-02-02339
Appellate Case No. 2018-001039

University of South Carolina Aiken,.............coooiiiiiiiiii Respondents,
V.
University Housing Services, Inc., and H.G. Reynolds Company, Inc., are ............ Appellants.

EXHIBIT 6

The Warranty Deed issued to USC
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM AIKEN COUNTY
The Honorable Doyet A. Early, 111, Circuit Court Judge

RE CEIVED

OCT 04 2945

Case No. 2016-CP-02-02339
Appellate Case No. 2018-001039

. Cou
University of South Carolina Aiken, Plaintiff, . n of Appeals
V.
University Housing Services, Inc., HG Reynolds Company, Inc. ‘Southern Wall Systems, Inc.,
McElroy Specialty Interiors, Inc., Croﬂ Hill Sldlng Inc., East Coast Painting, Inc., and John Does
1 through 3, Defendants, ‘
And
H.G. Reynolds Co., Inc., Third-Party Plaintiff,

V.

William Bell, Bell Siding and Roofing, William Bell d/b/a Bell Siding & Rooﬁng a/k/a Bell Siding
and Roofing, LLC, Third-Party Defendants

Of Which Unlver51ty Housing Services, Inc., and H.G. Reynolds Company, Inc. are the
Appellants, '

And

Of Which University of South Carolina Aiken is the Respondent.

AFFIDAVIT OF SERVICE




I hereby certify that I have on this date, served via U.S. Mail to counsel for Appellants and

electronic mail to all other counsel of record, a true and correct copy of Respondent’s Motion to

Dismiss as follows:

FOR APPELLANT UNIVERSITY
HOUSING SERVICES, INC.

John L. McCants, Esquire

Rogers Lewis Jackson Mann and Quinn, LLC
P.O. Box 11803

Columbia, SC 29201
jmccants@rogerslewis.com

FOR MCELROY SPECIALTY
INTERIORS, INC. ‘
Emily R. Gifford, Esquire
Richardson Plpwden & Robinson, PA
P.O. Drawer 7788

Columbia, SC 29201
egifford@richardsonplowden.com

FOR WILLIAM BELL, BELL SIDING
AND ROOFING, WILLIAM BELL D/B/A
BELL SIDING & ROOFING A/K/A BELL
SIDING AND ROOFING, LLC, AND
BELL SIDING AND ROOFING, LLC

W. Duffie Powers, Esquire

Carter R. Massingill, Esquire |

Gallivan White & Boyd, PA

P.O. Box 10589

Greenville, SC 29603
dpowers@gwblawfirm.com
cmassingill@gwblawfirm.com

FOR APPELLANT HG REYNOLDS CO,,
INC.

Mark S. Barrow, Esquire

Christy E. Mahon, Esquire

Sweeny Wingate & Barrow, PA

P.O. Box 12129

Columbia, SC 29211

msb@swblaw.com

cem@swblaw.com

FOR SOUTHERN WALL SYSTEMS,
INC.

Jonathan G. Roquemore, Esquire

Hedrick Gardner Kincheloe & Garofalo, LLP
P.O. Box 11267

Columbia, SC 29211
jroquemore@hedrickgardner.com

FOR TIM STEPHENS D/B/A SAN-GLO
CAROLINA A/K/A SAN-GLO GLASS,
INC.

Chris A. Majure, Esquire

Murphy & Grantland, PA

P.O. Box 6648

Columbia, SC 29260
cmajure@murphygrantland.com




FOR DEFENDANT CROFT HILL
SIDING, INC.

Thomas F. Dougall, Esquire

William A. Collins, Jr., Esquire
Michal Kalwajtys, Esquire

Dougall & Collins

1700 Woodcreek Farms Road, Suite 100
Elgin, SC 29405
tdougall@dougallfirm.com
weollins@dougallfirm.com
mkalwajtys@dougallfirm.com

ATTORNEYS FOR AIKEN, AIKEN
BEAUCHAMP & SHEETZ
ARCHITECTS, INC.
Kent T. Stair, Esquire
Paul E. Sperry, Esquire
Carlock Copeland & Stair, LLP
40 Calhoun Street, Suite 400
Charleston, SC 29401
kstair@carlockcopeland.com
psperry(@carlockcopeland.com

7

October _2-,2018
Charleston, South Carolina

FOR DEFENDANT CROSBY
" BROADWATER
John E. Cuttino, Esquire
Gallivan White & Boyd
P.O. Box 7368 .
Columbia, SC 29202
_jeuttino@gwblawfirm.com

THURMOND KIRCHNER & TIMBES, P.A.
<

W
am———
- —t

Moira K. McIntire 3
Paralegal to Michael A. Timbes & Thomas J. Rode



15 Middle Atlantic Wharf

THURMOND KlRCHNER : Charleston, SC 29401
m & TIMBES, PA. 0: 843.937.8000

o . f: 843.937.4200
201 ATTORNEYS AT LAW www.TKTLawyers.com

October 2, 2018

VIA UPS OVERNIGHT DELIVERY R E :
The Honorable Jenny Abbott Kitchings CEIVEZ

South Carolina Court of Appeals

(13%50 Stc:.nate Street . ocr 04 2078
umbia, South Carolina 29201 ‘ SC C .
, ourt
RE:  USCv. University Housing Services, Inc. . » Oprpea/s .

Appellate Case No. 2018-001039

Dear Ms. Kitchings:

This firm represents Respondent University of South Carolina Aiken in connection with the
above-referenced appeal. Enclosed for filing, please find an original and seven (7) copies of the
following documents: ' '

(1) Respondent’s Motion to Dismiss the Appeal of H.G. Reynolds Company, Inc.;
(2) Respondent’s Affidavit of Service; and '
(3) This firm’s check in the amount of $25.00 in satisfaction of the filing fee.

After filing the originals, kindly return any extra file-stamped copies to me in the enclosed
self-addressed envelope provided for your convenience. Should you have any questions or concerns,
please do not hesiiate to contact us.

With best regards, | am
Very truly yours,

THURMOND KIRCHNER & TIMBES, PA

L4

Moira Mclntire
Paralegal to Thomas J. Rode
cc: All counsel of record.

Charleston | Aiken | Dorchester
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