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In the Matter of Micah Allen Bilton - 2015-CP-26-08535 4
VOIR DIRE

(JUNE 15, 2017 - DAY ONE)
VOIR DIRE:

THE COURT: Good morning. At this time, I need to select
jury for a particulaf case. In order to do that, I need to
ask you a series of questions and I need for you to remember
two things. One,.you're under cath and two, if any question
applies for you, I need for you to stand and I need for you to
respond.

The first question is -- I'm gonna tell you a little bit
about the case. It is in the matter of the Care and Treatment
of Micah Allen Biiton, Respondent. 1In this case the State of
South Carolina alleges that Mr. Bilton is a sexually violent
predator and seeks the involuntary civil commitment of Mr.
Bilton for the long-term, cont?ol, éare, and treatment in a
secure facility in Columbia, South Carolina. Mr. Bilton
denies these allegations and has requested a trial.

Now in this regard, has any member of the jury panel
heard anything about this case; read anything about this case,
talked to anybody about.this case; do you know have any
knowledge about this case no matter how in insignificant you
think may think it is? I need for you to stand and respond.
(REPORTER'S NOTE: No response.)

THE COURT: No one stood.

And the Respondent, Mr. Micah Allen Bdilton, wouid you

please stand? All right. You may be seated. Thank you.
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In the Matter of Micah Allen Bilton - 2015-CP-26-08535 5
VOIR DIRE

Is ahy member of the jury panel related by blood or
marriage or has a close personal or social relationship with
the Respondent, Micah Allen Bilton? If so, please stand.
(REPORTER'S NOTE: No response.)

THE COURT: All right. ©No one stood.

And the attorney. for the State of South Carolina,
Christopher Morrow, if you'd stand and introduce yourself.

MR. MORROW: Ladies and gentlemen, my name is Christopher
Morrew. I work for the South Carolina Attorney General's
office based ouf of Columbia and I'm originally from Duncan,
South Carolina, right outside of Spartanburg.

THE COURT: Thank you.

Is ény member of the jury panel related by blood or
marriage or has a close personal or social relationship with
Mr. Morrow or has been represented by him at any point in
time? If so, please stand.

(REPORTER'S NOTE: No response.)

THE COURT: All right. No one stood. ~

Mr. Falk, 1if you'd stand and introdute yourself and any
members of your firm.

MR. FALK: I'm James Faulk, I have a practice in
Charleston, South Carolina. TI'm representing Mr. Bilton here
today. My wife at time to time helps me in the office. Shé
complains thqt I never take her anywhere, so we drove up to

Conway this morning.
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VOIR DIRE

THE COURT: All right. Why don't you have your wife
stand up, if you would. And your_name is?

MS. FAULK: Morgan Faulk. )

THE COURT: Thank you. Is any member of the jury panel
related by blood or mafriage or has a close personal or social
relationship with Mr. Falk or his wife? If so, please stand.
Or, has been represented by him at any point in time? If sb,
please stand.

(REPORTER'S‘NOTE: No response.)

THE COURT: All fight. No one.stood.

The witnesses in thi; case on behalf of the State of
South Carclina will be a Dr. Amy Swan} and the witnesées on
behalf of the Defendant will be Breanna Cook and John Cook.

In this regard, has any member of the jury panel relatéd
by blood or marriage or has a close personal or social
relationship with any of the witnesses in this case? 1If so,
please stand.,

(REPORTER'S. NOTE: No response.)

THE COURT: All right. ©No one stood.

Does any member of .the jury panel believe that someone
who suffers from pedophilia will never be cured? If so,
please stand. /

(REPORTER'S NOTE: No response.)

THE COURT: All right. No one stood.

Does any member of the Jjury panel believe that it is
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In the Matter of Micah Allen Bilton - 2015-CP-26-08535 - 7
VOIR DIRE

impossible to rehabilitate persons that were convicted of
committing sexual crimes ragainst children? If so, please
stand. |
(REPORTER'S NOTE: No response.)

THE COURT: No one stood.

Has any member of the jury panel been the subject of or
had a close friend of family member that was the subject of a
mental inquest warrant or other civil commitment for mental
health reasons? If so, please stand. , e
(REPORTER'S NOTE: No response.)

THE COURT: No one étood.

Has any member of the jury panel ever worked for or in
any way been connected with a.Social Service agency, a
Guardian ad Lifem program, a foster care program, or any other
entity, either private or governmental, that investigates or
counsels victims of rape or sexual assault? If so, please
stand.

All right. And yoﬁr name and your number, please, sir?

JUROR 65: 65.

All right. How does that question apply to you?

JUROR 65: My wife is a rape crisis and traumatic
counselor.

THE COURT: Taking that into account, if you were
selected to serve on a jury in this case, could you be fair

and impartial to the State and the Defense?




10
11
12
13
14
15
16
17
18

19

- 20

21

22

23

24

25

In the Matter of Micah Allen Rilton - 2015-CP-26-08535 8
VOIR DIRE

JUROR 65: Yes, sir.

THE COURT: Thank you very muéh.

And your name and your number?

JUROR 166: Barbara Hardman, 166. I was a volunteer in
York County, North Caroiina for many years in a rape crisis
cbunseling ministry. |

THE COURT: Taking that into account, if you were
selected to serve on the jury in this case, could you be fair
and impartial to the State and the Defense?

JUROR 166: I would attempt to.

THE COURT: Is that a yes? Is that a yes?

JUROR 166: Yes. (

THE COURT: All right. Thank you.

Your name and your number?

JUROR 254: Donna McQueen, 254. I served as a Guardian
ad Litem on various cases in Family Court here in Horry
County.

THE COURT: Taking that into account, if you were
selected to serve on the jury in this case, could you-be fair
and impartial to the State and the Defense?

JUROR 254: Yes, sir.

THE COURT: Is that a yes-?

JUROR 254: Yes, sir.

THE COURT: Thank you very much.‘ I appreciate you

standing.
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VOIR DIRE .

Does any member or spouse of a member of the panel work
for the Fifteenth Circuit Solicitor's office? 1If so, please
stand.

(REPORTER'S NOTE: No response.)

THE COURT: No one stood.

Does any member of the panel personally know or had a
recent communication with a member of the South Carolina
Attorney General's office? 1If so, pleése stand.

(REPORTER'S NOTE: No response.)

THE COURT: No one stood.

Would the fact that Micah Allen Bilton has been convicted
of a sexual offense and has completed his criminal sentence
related td that conviction in any way preventvyou from Eeing
able to be fair and impartial jurors in this trial? If so,
please stand.

(REPORTER;S NOTE: No response.)

THE COURT: No one stood.

Has any member of the jury panel or any of your close
personal friends or relatives ever been charged with or
convicted of a sexual offense? If so, please stand.

You may come forward if you'd like?

(REPORTER'S NOTE: A bench conference was held off the record
in the presence of but out of hearing of the Jury Venire.)

THE COURT: Does any member of the jury panel have any

training or experience in the fields of psychiatry, psychology
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VOIR DIRE

or‘the law? If so, please stand.

Your name and number again?

JUROR 157: Lawrence Groelinger, 157. I was employed
with Horry County in the jail from 2004 to 2014. 1If Mr.
Bilton was in there during that time, I have no particulat
memory of him. I also have a degree in psychology and 32
years of law enforcement expefience.

THE COURT: Thank you very much. And lady in the back,
your name and number again? §

JUROR 254: Donna MdQueen, 254, 1I'm an attorney. I
practice here in Horry. | ;

THE COURT: All right. Thank you.' And your name and
your number again-? \

JUROR 166: \Barbara Hardman, 166. I graduated from the
Uni§ersity of North Carclina Chapel Hill and majored in
psychology, do counseling with pregnancy éupﬁort services for
many years. |

THE COURT: Good. Thank you.

And\your name and number?

JUROR 421: Lorie Wagner, 421. I did paralegal studies
and worked for a few years.

THE COURT: All right. Thank you.

Has any member of the jury been involved in a prison
ministry, prison outreach program or any other program

involving contact with incarcerated persons? If so, please
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VOIR DIRE

stand

THE COURT: Your name and number?

JUROR 25: Laura Bast, 25.

THE COURT: All right.

JUROR 25: I work for Prison Fellowship Ministries in the
Angel Tree program which is an outreach to children of parents
in prison.

THE COURT: Taking that into aécount, if you were
selected to serve on the jury in this case, could you be fair
and impartial to the State and the Defense?

JUROR 25: Yes, sir;

THE COURT: Thank you.: I appreciate you standing.

And has any member of the jury panel or any of your close
personal friends or relatives ever been subject to a civil |
commitment proceeding or been voluntarily or involuntarily
civilly committed? AIf so, pleése stand.

JUROR 183: Joseph Hope.

THE COURT: Your number?

JUROR 183: 183.

THE COURT: All right. How does/ that guestion apply to
you?

JUROR 183: I.actually have a civil case coming up now on
myself.

THE COURT: All right. Takiﬁg that into account, if you

were selected to serve on the jury in this case, could you be

{
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In the Matter of Micah Allen Bilton - 2015-CP-26-08535 12

. JURY SELECTION :

fair and impartial to the State and the Defense?

JUROR 183: I believe I can.

THE COURT: Is that a yes?

JUROR 1é3: Yes.

THE COURT: Thank you. I appreciate you standing.

Have you‘or anyone in your immediate family ever been a
victim of criminal sexual conduct or sexudl abuse, whether
reported or unreported? If sb;.please stand. b

You may come forward if you would like.

All right. You may come forward if you would.like.
(REPORTER'S NOTE: A bench conference was held off the record
in the presence of but out of hearing of the Jury Venire.)

THE COURT: All right. Anything further from the State?

MR. MORROW: 4Nothing further from the State, Your Honor.

THﬁ COURT: Anything ffom the.Defense?

MR. FALK: No,AYour Honor.

THE COURT: Excebting those I have excused, I find the
jury panel qualifiéd for this case. If you'll give us a jury
of twelve and one alternate.

| All right. TIf y'all will let me know when you're ready.

JURY SELECTION:

CLERK: Beginning with the State using the numbers on the
left, pleasé.
MR. MORROW: The State strikes Juror 18.

CLERK: State Number 18.
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JURY SELECTION

MR. FALK: The Respondent strikes Juror 21.

CLERK: Numbers 1 through 20.

MR. FALK: Sorry. The State strikes Juror Number 7.

CLERK: Réspondent Number 7.
"MR. FALK: Respondent 7.

MR. MORROW:. The State strikes Juror 3.
CLERK: State Number 3.

MR. FALK: Respondent Number 17.

CLERK: Respondent Number 17.

MR. MORROW: The State strikes Juror 8.,
CLERK: State Number 8.

MR. FALK: Respondent 12. -
CLERK: Respondent Number 12.

CCURT REPORTER: I'm sorry, what number?
CLERK: 12.

COURT REPCRTER: Thank you.

MR. MORROW: State strikes Juror 1.
CLERK: State Number 1. v )
.MR. FALK: Respondent Number 5.

CLERK: Respondent Number 5.

Mﬁ. MORROW: State strikes Juror 23.
CLERK: State Number 23.

MR. FALK: Respohdent Number 21.

CLERK: Respondent Number 21.

13

13

Review the strikes, please. State strikes Numbers 1, 3,

-
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In the Matter of Micah Allen Bilton - 2015-CP-26-08535 14
BY THE COURT

8, 18, 237

MR. MORROW: That's correct.

CLERK: Respondent strikes numbers 5, 7,'12, 17, and 2172

MR. FALK: That's correct.

CLERK: When I call your name and juror number, please
have a seat over in the jury box. |

Number 104, Amy Dixon; Number 25, Laura Bast; Number 262,
Cathy Milliard; Number 212, Richard Kiernan; Number 349,
Robert Sengle; Number 391, Tyrone Tai; Number 374, Daniel
Splaine; Number 369, David Snight; Number 429, Clifford
Washington; Number 350, Shane Saver; Number 379, Dianne
Stevens; Number 157, Lawrence Groelinger; Number 149, Donna
Gore.

BY THE COURT:

THE COURT: Any objections to the jury or the pfocess
from which they were drawn? What says the State?
MR. MORROW: No objection from the State, Your Honor.
THE .COURT: 'Defense?
MR. FALK: No objection.
THE COURT: All right. The remainder of the Jjury panel
is exéused for the week. Have a good weekend.
(REPORTER'S NOTE: Remaining Jury Venire exits courtroom.)
THE COURT: Mr. Morrow and Mr. Falk, can I speék with you
real quick? |

(REPORTER'S NOTE: A bench conference was held off the record
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MOTIONS

in the presence of but out of hearing of the Jury.)

THE COURT: All right. Members of the jury, I'm gonna
excuse you until 2 o'clock. At this time, we're gonna do some
pretrial motions and try to get everything laid out for you so
that we can proceed forward in an efficient way this
afternoon.

But I do want to tell you one thing, you do know a little
bit about this case. You know the names invclved in the case
and I'm gonna order that you not investigate the case. Don't
get on the intérﬁet aﬁd Google anything about this case, look
up any names or anything about this type of case. Just go and
enjoy your lunch, relax, and come back and we'll start at 2
o'clock. All right?

Thank you very much and we'll see you at 2.
- \

(REPORTER'S NOTE: Jury exits courtroom. The following takes
place outside the presence of the Jury.)
MOTIONS: |

THE COURT: All right. I'm ready for any bretrial that
you might have at this time.

MR. FALK: Yes; sir. I mean I can go first.

THE COURT: Sure.

MR. FALK: I'm assuming -- Ken, we're okay with the
opening argdment?

MR. MORROW: I have justified opening argument as the

same as with the last case.
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In the Matter of Micah Allen Bilton - 2015-CP-26-08535 16
MOTIONS <
MR. -FALK: Okay.

THE. COURT: Okay. Good.

MR. FALK: That having been said, we would move in limine
to strike information about offenses for which no charges were
brought. Specifically, in this case, it was an armed robbery
charge that he was charged with and the case was dismissed
against him, and it would appear that it was dismissed against
him based on how f read the information because it looked like
it was a bad witness ID. He just happened to be in the area
when this armed robbery occurred. And I know that Dr. Swan is
gonna talk about any time.you have contact with law
enforcement, it's relevant. I think in this situation, again,
it is much more prejudicial than it would be probative. And
appreciating the fact that under 703, or under the Edel case,
there is sort of wide latitude as to Qhat expert witnesses can
testify to, but I’do think that still at the end of the day,
the Trial Judge has the authority as the gatekeeper, as to
keeping out evidence which is more prejudicial than probative:
I think under the facts in.this case, with his limited
criminal record, any discussion of that charge would be highly
prejudicial and not probative.

THE COURT: All right. What's the State say?

MR. MORROW: The State would argue based on the Edel case
and Corley case that -- that it -- thgt it's relevant to the -

- to the expert's diagnosis and therefore should come into
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MOTIONS

evidence. -

THE COURT: Yeah, I think if the expert relied on it to
give her opinion, you know, I think it is relevant and I think
it is probative -- more prébative than prejudicial, especially
taking into account the fact that it was dismissed. You can
bring up that it was dismissed and cross examine in that

regard, but if she relied on it and I think it is relevant and

probative.
MR. FALK: Thank you, Your Honor. Your Honor, we have a
concern in this case about the PPG -test and just to -- and I

am assuming and I'm gonna kinda wrap everything up gt one
time, assuming that the State has not called Dr. Burke and
that the PPG test results will come in through Dr. Swan, and
it is our contention that the PPG test is a violation of his
Fourth Amendment rights of search and seizure. It's an
extremely invasive exam. The PPG test can elicit persdnal
information of him which goes way beyond the scope of the
charges that he has and we do not believe -- I’believé that
the testimony will come out as it did the last time, that
whether or not that Dr. Swan is not gonna be able to testify
to whether or not there was an actual consent signed and
whether -- and certainly not whether or not the consenf was
meaningful and whether or not he was advised that he had a
right not to consent to the PPG test. So, I believe at that

level, we're asserting that there's a Fourth Amendment search
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In the Matter of Micah Allen Bilton - 2015-CP-26-08535 18
MOTIONS

and seizure issue.

I think it's a Fifth Amendment -- I think it's a Fifth
Amendment quéstion because this is an extremely -- again it's
compulsory self-testimony. He's being forced to testify
against himself. And as I stated ODFTuesday, granted there
are -- there are times when the Court will allow somebody take
personal biological information from a Defendant —; for

example, you can get a blood draw, but if the Defendant asks

for it, it's gonna be subject to Schmerber hearing, again,

|where the Judge is gonna -- there's gonna be some type of

judicial intervention to determine whether-or not it's
necessary under these facts. I believe that what is happening
here is we're giving too much discretion to a retained privéte
contractor as to determine whether or not they're gonna
subject somebody to this extremely invasive test.

So, again, I believe there is an issue there. I think
that this test certainly, even if you accept the fact that
there could be information that could be necessary as far as
the examiner being able to get information from the person
which is beyond their conscious ability to answer the
questions -- I mean, some wéy to get sgbliminal or whatever it
is, subconscious information.

There are at least two more less intrusive ways of doing
that. She could have given him a polygraph examination. And,

honestly, the test that she gave the other guy yesterday, that
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MOTIONS

BSP, the Burke Visual Preference Test, would certainly be less
intrusive than having somebody sit for three hours and have
electrodes hooked up to their genitalia and stimulated to the
point where they're trying to see if he becomes erect.

So, I think there's -- if I can just make my last —--—-

THE COURT: Go ahead. .

MR. FALK: And.then, again, I believe that because at the
end of the day we have a, a loss of liberty potentially
involved that you have a Crawford issue as to whethef or not
this is -- this is clearly the testimony about the PPG test.

The report that was generated is clearly testimonial because

‘it was generated for the purpose of this litigation and that

it's hearsay. It is generated by a dbctor who is not present.
And South Carolina, in the case of -- if I could just get my
-—- and I would call the Court's attention to State v. McCray
which is 413 S.C. 76, 773 S.E.2d 914. 1It's a South Carolina
Court of Appeals case from 2015 and also a line of cases sort
of originating with Bullcoming, which is B-U-L-L-C-0-M-I-N-G
v. Mexico, which is United States Supreme Court case at 131
S.C., excuse me, Supreme Court Reporter 2705, a 2011 case.
Both of those concern with the admission of expert reports
which are coming in through where you have an expert
conducting reports and then ybu have a non-testifying expert
who really adds no additional data, no independent survey, no

independent analysis of the examination, and it would restrict
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the Respondent's ability to cross examine the person wﬁo
actually performed the test. I think that the test is highly
-— the admission of the test is certainly prejudicial to my
client. I think it is a very visceral test and jurors respond
very emotionally to the testing, and the fact that I cannot
cross examine the person who performed theltest, and I did not
hqye access to the raw data that was part of this téét, and
the doctor who is testifying didn't have access to the raw
data, was not present when the testing was given, was not --
does not have any access to any quality control procedures
that were done during the testing, has never witnessed one of
these tests being berfofmed by this doctor. She is certainly
just a conduit for testing done by a non-testifying expeft.

THE COURT: All right. Yes, sir?

MR. MORROW: Your Honor, the State would take the
position that the -- first of all, the -- there are -- there
is case law in the State of South Carolina that speéifically

allows for PPGs to be used in the -- in the context of this

case and, at any rate, there is also case law in looking in

fhe Matter of Care and Treatment of Manigo, which is a 2010
South Carolina Court of Appeals case that it says the hearsay
rule did not preclude a forensic scientist from'testifying as
to what she learned from another treatment provider if she
relied upon that information as part of the basis of hér

opinion. An expert witness -- it further states an expert
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witness must state -an opinion based on facts, not within his
or her firsthand knowledge, and an expert may base his opinion
on information whether or not admissible, made availabie
before a hearing i% that information is of the type that was
reasonably relied upon by experts in her field, and I believe
all those questions can be answered by Dr. Swan.

THE COURT: Yeah, would you like proffer any testimony
from Dr. Swah, just go -- motions they are given?

MR. FALK: Yeah, and just for the record, I want to make

clear when I was talking about Crawford, in saying this is

thearsay, I'm saying it's a confrontation Sixth Amendment

violation and I do -- for the record.

THE COURT: All right.

MR. FALK: I would like to proffer the same tgstimony we
got the last time. I really don't see any ofher way to do it.

THE COURT: Okay. All right. Why don't you go ahead and
bring her in and let's go through that process.

MR. FALK: It would be neat if we could just transfer the
testimony. |

THE COURT: Cut -- cut and paste?

COURT REPORTER: Mr. Falk, will you pull that microphone
over iﬁ front of you and use it. You have to have it straight
in front of you.

MR. MORROW: At this time, Your Honor, the State would

call Dr. Amy Swan.
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CLERK: Please raise your right hand and place your left

hand on the Bible.

Pl

AMY C. SWAN, HAVING BEEN DULY SWORN

TESTIFIES AS FOLLOWS:

CLERK: State your name for the Court please, ma'am.
DR. SWAN: Amy C. Swan. That's S-W-A-N.

THE COURT: All right.

MR. MORROW: Yes, sir.

DIRECT EXAMINATION OF AMY C. SWAN BY MR. MORROW:

Q: Dr. Swan, what's ypur occupation?
A: I'm a forensic psychologist. ' f
Q: And what degrees do you possess?
A: I have a bachelor's in nursing, I have a master's in

clinic;l psychology, and I have a doctorate in clinical
psychology.

Q: Do you have any additional specialized training or
experience in the field of forensic psychology or forensic
aséessﬁent of sex offenders?

A: I do. I have 922>hours post—docto;ate in the area of sex
offenders, and 291 of those hours are specifically in the area
of assessing the risks that a sex offender has to commit
another sexual crime.

Q: Dr. Swan, do you have any memberships in any professional
organizations?

A: I do. I'm a member of the American Psychological
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Association, the Association for the Treatment of Sexual

Abusers, the Florida Chapter of the American Association for

‘or the Association for the Treatment of Sexual Abusers, the

International Association of Forensic Nurses and the
Association of State and Provincial Psychology Board. I also
served 10 years on the Board of Psychology for the State of
Florida; I was appointed by the Governor. And, after I
completed. that service, I was appointed Chairman.of the
Probable Cause Committge and I served on that for five years.
Q: Dr. Swan, do you have any experience working directly
with sex offenders?

A: I do. I worked with sex offenders fof 29 years.

Q: And does your work allow you to do forensic assessments

of individuals?

A: Yes, it does.

Q: And how long havé you worked directly with sex offenders?
A: About 29 vyears. !

Q: And how many sex offenders have you assessed during that
time?

A: 875 potential sexually violent predators and over 500

other types of sex offender evaluations.

Q: Can you briefly talk about your experience in relation to
sex offenders?

A: Yes, it started in 1989, and I set up a trauma program at

a private psychiatric hospital and, as part of that, we
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realized that part of the victims had offended. So, we set up
an offender portion of that. Between 1993 and 1995, I worked
at Nova Coﬁmuﬁity Mental Health Center with victims and
perpetrators of sexual violence. Between 1996 and '97, I
worked at.Northwest Dade Center and that was with incarcerated
adolescent sex offenders. Between 1997 and 1999, I worked in\
court psychology and, as part of that, I worked with victims
and perpetrators -- or I evaluated victims and perpetrators of
sexual abuse. 1In 1999, I worked at the Florida Civil
Commitment Centef, and after the year 2000, I began a private
practice doing different types of forensic eValuafions

includiﬁg sex offender evaluations.

Q:u Dr. Swan, are you licensed as a psychologist?

A: I am. I'm licensed in Florida, Missouri and éouth
Carolina..
_Q: And how many times have you been qualified aé an expert

in South Carolina?
A About 40 times, I think.

MR. MORROW: Okay. At this time, Your Honor, I move that
Dr. Swan be recognized as an expert in the field of Forensic
Psychology.

THE COURT: Any objections?

MR. FALK: No objection.

THE COURT: All right. Motion is granted.

BY MR. MORROW:
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Q: Dr. Swan what is the penile plethysmograph assessment?
A: The penile plethysmograph is an instrument that measures

blood flow to the penis, and that blood flow to the penis is
deemed to measure sexual arousal to different scenarios.

Q: And can you explain how it works?

A: I can. An individual male, obviously they have one for a
female, but it's a 'different version. A man is placed in a
laboratory type setting in a reclining chair and a gauge 1is
attached to his penis and as part of this testing, he views
slides of clothed individuals in the age ranges of infaﬁt
males and femaies, preschool males and females, grammar school
males and females, teen males and females, and adult males and
females. For each of these pictures, some of the sgenarios
are persuasive, such as a seductive encounter, and others are
coercive, such as a rape encounter. While the individual is
looking at these pictures, -there are-audio tapes that have
voices that go with each scenario that provide information
about ‘'what may be going on in the slide and the theory is that
the sexual deviances is in the individual's head, so when he
sees these slides of the different individuals that he might
be sexually aroused to, they don't need to be unclothed or in
suggestive sexual scenarios because he projects his own
arousal on these slides. |

Q: Dr. Swan, why is it important for experts to use this PPG

exam?
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A: The PPG is just one measure to help us assess an
individual's sexual interest. Often in cases like this,
individuals are not very forthcoming about what they're
sexually ‘aroused to because they fear the consequences.

Q: And, Dr. Swan, has there been any ériticism of the penile

plethysmograph experts in your field?

A There has been. The biggest obstacle to the penile

plethysmograph is the ability to either fake, which is
diminishing the arousal that you have or to dissimilate, which
is increasing your arousal to tHe normal subjects so that your
arousal to the deviant subjects will not be as notable.

Q: And despite that criticism, why do you cqntigue_to use
it?

A: I continue to use it because it's one piece of
information. There are about 20 to 30 percent of people that-
don't respond to it. So, in some cases, we get a flat line
and, when we get a flat line, we dop't have any information.
We don't know if they're not aroused, if they suppress‘their
arousal or if maybe they watch such deviant pornography that
the slides look tame to them. But if we do get arousal, then
that gives us important information that we can consider.

Q: Dr. Swan, are you familiar with the Diagnostic and
Statistical Manual of Mental Disorders, Fifth Edition?

A: I am.

Q: All right. That for short is called .a DSM-57
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A: Yes.
Q: And is it a publication that is recognized as

authoritative in your field?

A: It is.
Q: And what is the DSM-5 essentially?
A: The DSM-5 is the Diagnostic and Statistical Manual, the

Fifth Veréion, and that's a compendium of all the disorders
that an individual might suffer, mental disorders or
behavioral disorders, and what the criteria are;for diagnosing
them.

Q: And again doesbit mention or -- I'm sorry -- does it
mention the PPG?

A: It does. In the DSM-5, it talks about psycho-
physiological measures to assess arousal and it says that the
PPG is the most thoroughly rgsearched and the longest used of
these measures, although there may: be some variations from
site to site. | .
Q: Has the“penile plethysmograph been subject to publicatioh
and peer review?

A: Yes, it has, extensively.

Q: And has this method been previously applied to sexually
violent predator cases in South Carolina?

A: Yes, it has. )

Q: And what quality control methods are used when using the

penile plethysmograph?
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A: There are certain patterns that have been delineafed in
the PPG by which sort of validigy index, so if this particular
pattern occurs, they know that either faking or dissimilation
is occurring. There are also button presses to prevent
individuals from thinking about something else while they're
looking at the pictures or to mentally manipulate the images.
So, while they're watching the pictures, they have to press
the button to show that they're paying attention and that is
deemed to keep them attentive. Now, if they miss a certain
number of button presses, that would be determined to be an
invalid‘presentation.

Q: And, Dr. Swan, is 'the penile plethysmograph consistent
with recognized scientific laws and procedures?

A: Yes. 3

Q:) And did you use the penile plethysmograph or did you

order a penile plethysmograph in, in this case?

A: I did.

Q: And_was it part of the basis of your opinion?

A: Yes, it was one piece of my opinion.

Q: So, it was not the sole basis of your opinion?

A: It was not.

Q: And would it be professionally acceptable to make this

this the sole basis of your opinion?
A: It would not.

Q: And can you describe -- can you describe once again your




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

29

In the Matter of Micah Allen Bilton - 2015-CP-26-08535 29
AMY C. SWAN - DIRECT BY MORROW

method of assessment and how yoﬁ considered this a part of
your opinion.

A: Well, I do a comprehensive evaluation aﬁd I review
records, I interview the individual, I rely on research that
I've accumulated over the last 29vyears about sex offenders,
and then I use wﬁat the individual says, and then I consider
the PPG in light of that.

Q: And, Dr. Swan, this -- so the DSM-5 is the newest version
of the Diagnostic and Statistical Manual, correct?

AE It is.

Q: And it mentions the PPG, but did the prior version, the
DSM-4 mention the PPG?2

A: It did. The DSM-4 came about in 1994. And at that time,
the opinion of the writers of the DSM-4 was that it lacked

scientific reliability and validity.

‘Q:. But obviously it's changed since 19947

A: That's correct;

Q: Because it's included in the DSM-5.

A: Yes.

Q: Thank you. Please answer any question that opposing

counsel may have for you or the Court.
A: Okay.
MR. FALK: One moment, Your Honor.
THE COURT: Sure.

MR. FALK: If I could just have a second, Your Honor?

i
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THE COURT: Uh-huh (affirmative response).

MR. FALK: I misplaced something.

CROSS EXAMINATION OF AMY C. SWAN BY MR. FALK:

Q: Dr. Swan?

A: Yes.

Q: You made the diagnasis in this case of other specified
pedophiliac disqrder, sexually attracted to pubescent males
and females provisional?

A: I did.

Q: What role -- what evidence was there other than the PPG
to support that?

A: Thefe was not, that's why I have it on a provisional
basis. He demonstrated arousal to those teenage males and
females and non-consenting partners, but he did not have any
victims in that manner. He did show arousal to coerci&e
scenarios including child coercive scenarios. So, that fit

with the arousal to children, but he's not had a teenage

partner that I -- that I'm aware of. Now, he was investigated

in 2007 for a criminal sexual conduct. He said that he had
sex with his girlfriend. I was not able to find any records
on that and I really don't know what happened there, but
obviously nothing came of it because he -- there were no
records. So, I don't know if that had to do with a teenage

girl or what.

Q: So, but you testified earlier that it would be unethical,
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I believe, to base an opinion solely on a PPG?
A: Solely, right.
Q: Right. 1Is it fair to say though that this provisional

diagnosis you made was based solely on the PPG results?

A: Well, it is, but it's provisional.

Q: I'm sorry, I'm not sure I understand what provisional
means?

A: Provisional medns that he might have it, but you need

more information.

Q: Would it be your intention to testify -- would it be your
intention to tell the jury about your provisional diagnosis?
A: Well, he certainly demogstrated arousal to.those things,
but I would be clear to say that he has not acted out .with a

teenager that-I'm aware of.

Q: Excuse me. My qﬁestion, I think we can go yes or no —-—-
A: Okay.
Q: --- would it be your intention to advise this jury of

your provisional diagnosis?

A: Yes.

Q: Thank you. What type of training and certificétion do
you have on the Limestone machine?

A: ' I don't. My training was on the Monarch.

Q: You've never -- you've never viewed the specific data set
used by Dr. Burke to perform the PPG; is that correct?

A: I have not.
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Q:  Okay. And Dr. Burke, that's the Southeastern Assessments
who performed the PPG in this case?

A: Yes.

Q: Okay. You're not aware of any peer review studies on the
Burke Real Child Voices Stimulﬁs Set, are you?

A: I am not.

Q: You would acknowledge that in order for the PPG test
results to be reiiable, that the stimulus sets used would have
to be reliable, would you not?

A: "That's correct. And Dr. Burke uses the same one every
time, so that's an fnternal reliability. I would not compare
that with PPGs from another site, because that'might be like
compéring apples to oranges. B

O But internal reliability has nothing to do with peer

review. So, it's the person who generates -- Dr. Burke

generated the Real Child Voices Stimulus Set; is that not

s

correct?

A: That's correct, but that has nothing to do with peer
review.

Q: Okay. But has there ever been a peer review study -- and

you said that you're not aware of any peer review studies?
A: On any of the stimuli.
Q: So} is it your testimony that the only information you

have about the reliability of that Real Child Voices Stimulus

Set is that he uses the same one over and over?
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A: That's correct.

Q: ‘Okay. And you had talked about quality control

procedures; is that correct?
A: Yes.

Q: You have no access to any of the quality -- any reports

of any type of quality control? You had talked about button

‘|presses; is that correct?

A: That's correct.

Q: Did the report that you received from Dr. Burke contain
any information about button presses?

A: It doesn't, and I have seen him say in reports that he

missed half of the button presses and therefore this is not a

valid presentation. That was not included in this” report.
Q: An& you said there's also some scans oOr printouts?

A: There are charts.

Q: Charts, excuse me.

A: Yes, similar to the way =—- what you get on a polygraph

chart that would show patterns that might indicate deception.
Q: You have -- but you were not able to review those charts,
were you?

A: I was not.

Q: You have not witnessed an& PPG tests performed by
Southeastern Assessments;  is thét correct?

A: I have not.

Q: You did not witness -- therefore, you did not witness
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this PPG test?

A: That's correct, I did not.

Q: Do you have any first-hand information that Dr. Burke was
actually present when the tésting was conducted?

A: I do not.. He, in the past, I believe he's used a
technician, but it's my understanding that he does his own
tests now, because I had a telephone conversation with him

about another PPG.

Q: Did you have a telephone conversation with him about this
test?

Az I did not.

Q: Okay. The only information that you’vé gotten from Dr.

Burke about this test is the report; is that correct?

A: That's correct. .

Q: Okay. The report that was from Southeastern Assessments?
A: That is correct.

Q: So, if it wasn't on the written report; you don't have

any access to it?

A: That's correct.

Q: Okay. You would ackﬁowledge that this is a highly
invasive test; is that not correct?

A: It is.

Q: Would you acknowledge that a PPG test is much more
invasive that a lie detector test would be?

A: Yes, it is.
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Q: Would you acknowledge that a PPG test is much more
invasive than any type of Abel test?
A: That's correct. 1It's hard to get more invasive that

putting a gauge on a man's penis.

Q: Because Dr. Burke aléo has a different test, does he not?
A: He doeé.

Q: And that is a Visual Preference test?

A: Visual Sexual Preference test.

Q: Individuél Sexual Preference test is somewhat similar to

testing that they call the Abel?

A: It's very similar to the Abel.

Q What is the acronym for the Able Test?
A A-A-S5-T.

Q: Able Assessment of Sexual Interest?

A Able Assessment of Sexual Interest.

Q: Okay. And that's where you look at -- you look at an.
image and you're tracking how long your eyes remain. on the
image; is that correct? ' |
A: That is correct.

Q: And that is some way to get some type of subconscious or
-- yes, schonscious response; is that correct?

A: Yes, absolutely.

Q: You can ask somebody a question whether or not they're
attracted to a girl in é bathing suit and they could say yes

or no, but the, the assumption there is that if your eyes are
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following it, you are probably attracted?

A: That is correct.
Q: You can also ask somebody a question whether or not
they're attracted =-- you could actually show somebody a

picture of a girl in a bathing suit and ask them a guestion on

the lie detector and you could get a subconscious response; 1s

‘that correct?

A That is correct.

Q: Now, you had testified in-a case in Florida regarding
Isaac Washington; is that correct?

A: I did.

Q; And’ at that time you — is it true to say that you had
testified that you believed'ﬁhat the PPG test was acceptablé
or in wide use on a therapeutic basis; is that correct?

A: That is correct.

Q: And that's because once ‘a baseline is established then
for measuring-treatment, you can see how responses change once
the baseline is established?

A: That is correct.

Q: And you also testified at that time, that it was not well
suited for diagnostic; is that not correct?

A: It is, and there are two reasons that I said that. In
2004, the computer technology was dramatically different than
we have now. And in addition, the way it was used in Florida

was that as State Evaluators, we were not permitted to use 1it,
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but the Defense Evaluators would -- or the Defense Attorneys
would request a PPG, and then if it showed no response at all,
they would present.it in' court and say see, he doesn't have
any arousal; he should be released when in fact, a flat—iine
profile like that doesn't mean that they have no arousal. We
don't know what the reason is that they didn't respond. There
are many possible scenarios, but that's the Qay it was used in

Florida and that was objectionable to me.

Q: You had said that the computers are different?
A: They are. ~
Q: What specifically as it would relate to administering the

PPG test in 2004 in Florida and Mr. Burke's PPG test; what's

the difference in the computer?

A: Well, the machines are very different. I did_retréining
in 2013 and the machine was dramatically different then than

what I saw in 1999 when I initially took my training, because

computer technology has just exponentially increased.

Q0: Well, I mean —--—-

A: So, théy are a lot more technically savvy.

Q: Okay. In what way are they more accurate?

A Well, I am not a computer technician and I'm not that

savvy on computers, but if you can just imagine the speed and
the ability of your computer to do things in 2004 compared to
being able to do them in 2017. It's exponentially increased,

and so the reliability and the validity have increased, which
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is likely why it was the 5pinion in DSM-5 changed.

Q: But you don't have any information on whyAthe opinion in
the DSMQS'changed, do you?

A: Well, i don't have that opinion; no, I do not.

Q: Because the issue -- but you were concerned about the
accuracy of the machine, the accuracy of the test; is that
correct in 20047 .

A: I was -- I think I was concerned about the accuracy of
the test‘and the way it was used in Florida.

Q: Okay. And again, I'm just trying{to find out what you
know specifically.about the accuracy of the test done in 2004
when you did not thiﬁk that it was suitable for a diagnosticv
purpose and the accuracy of thé machinery today?

A: As I said, when I did my retraining, I was surprised at
how advanced the machine was, and I can't get give you the
specifics .on that because I am not very technically savvy, but
just it totally surprised me based on what I saw in 1999 and
what I saw in 2013 when I retrained.

Q: I know -- I have no doubt that maéhinery can be more
sophisticated. Certainly, the laptop.that I have is much more
sophisticated that the Tgxas Instrument calculator I had in
the Sixth Grade. However, if I multiply 2 X 2 on the
calculator, I got the same result as I would on my computer
today. Accuracy is different than speed or data storage.

-~

A: Well, this is where the computer technology comes in.
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Complex statistical formulas are used at arriving at the data.
We get the raw data and then there was this statistical
transformation to these scores, to area under the curve. So
the statistical process was heard more advanced and I believe
more accurate than they were when I first learned about the
PPG.
Q: You would testified that the research -- that the PPG
testing is thoroughly researched; is that correct?
A: There is a huge amount of data or research on the PPG
beginning in the 1950s. |
Q: And were the --—-

COURT REPORTER: Excuse me, Mr. Falk, you're on my
microphone.

MR. FALK: Excuse me, I'm sorry.

BY MR. FALK:

Q: And then so in the 1950s when these machines were first

used, I guess was Mr. Freund?

A: Kurt Freund, yes. .

Q: They were actually using pornogréphy; is that nbt
correct? ,

A: They did. They used the Farrell stimuli, which was later

ruled to be pornography, c¢hild pornography, by the Supreme

Court and these were images that were taken from actual police.

cases where they come upon child porn and they were using

those images to -- as stimuli for the PPG.
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Q: So a lot of this wealth of data that you said about the
research on the PPG test, /that certainly is a different test
than what,K Dr. Burke was performing because the stimulus set is
different; is that right?

A: Oh, absolutely.

Q: . You -- did you apply any of your own analysis to the

results that Dr. Burke provided?

A: I did not. '
Q: Do you know how to calculate a Z-score?
A: I do know how to calculate a Z-score if I have my

statistical formula ih front of me.

MR. FALK: Okay. Your Honor, I have no further
questions. A

THE COURT£ All right. Any redirect?

MR. MORROW: No, Your Honor.

RULING OF THE COURT:

THE COURT: All right. I think a proper foundation has
peen laid to admit the PPG Test and ---
MR. FALK: Your Honor, if I could -- I do think we did

uncover some ground that was different from Mr. Martin in that

THE COURT: Go ahead.
MR. FALK: --- that Dr. Swan is talking about using

provisional diagnosis that she herself has said she's not sure

about it. She's relied-on us 100 percent on the PPG. I think
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-— I think that was her testimony and she's acknowledged that
that is, out of her words, that that is unethical to base a
diagnosis solely on a PPG test. And so, I have great concern
if this Cgurt is gonna allow Dr. Swan to testify regarding her
provisional diagnosis in this case.

THE COURT: All right. The State?.

MR. MORROW: Your Honor, again, Dr. Swan has provided a
provisional qualifier on that diagnosis. She stated
unequivocally for the record and we'll state that he is not
acted on that and she has no information that he has acted on

that diagnosis. That is simply a provisional diagnosis based

.on, in small part, on that testing.

THE COURT: I agree.

MR. FALK: I can't understand how —-- Your Honor, I would
contend that witﬁ that caveat, if she does have a diagnosis
that she\can go forward on, it would cértainly seem to me that
setting up this trial, that he may also have this, 1is
certainly more prejudicial than probgtive to the facts in this
case. And then again ---

MR. MORROW: Again, I think, Your Honor, if we can
clarify for the record that it is a provisional diagnosis and
not a hard diagnosis like a pedophiliac disorder diagnosis,
that this should come in.

THE COURT: I agree.. I'm gonna allow it.

All right. Any other motions before trial-?
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\

MR. FALK: No, Your Honor.

THE COURT: Anything from the State?

MR. MORROW: Nothing froﬁ the State, Your Honor.

THE COURT: Thank you. You may step down, Dr. Swa?.

DR. SWAN: Thank you.

THE COURT: We'll see you back at 2 o'clock.
(RECESS.)

*****OFF THE RECORD*****

(On the Reco;d.) |

(REPORTER'S NOTE: Jury enters courtroom.)

BY THE COURT:

THE COURT: Good afternoon.

JURY: Good afternoon.

THE COURT: And, Mr. Splaine, I'm gonna make you the
foreman of the jury. If you would, céme sit on this front row
in that seat that that gentlemanAis sitting in right there, if
he'd switch with you. And I think that the gentleman that
just made the switch, I want to let you know tﬁatvwhile the
trial progresses, you're not allowed to talk with the lawyers.
That's why the lawyer couldn't talk with you; not that he was
trying to be rude or anything.

JURCR: I realize that. I get migraine headaches.

THE COURT: That's fine.

JURCR: « And I was trying to take ---

THE COURT: If you have any trouble, you let me know.
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All right. And, Ms. Clerk, if you will swear the jury.

CLERK: Please stand and raise your right hands.
(REPORTER'S NOTE: Jury is duly sworn.)

CLERK: Please be seated. |

THE COURT: All right. Members of the jury, I want to go
over a few things with you before this trial actually starts
just to give you a little bit of preliminary knowledge to know
what to expect and what your rcle is and what my role is and
how they differ and so forth. >

In this particular case, the first thing I want td tell
you is that the State of South Carolina has the burden of
proof. They have to prove their case beyond a.reésonable
doubt. Furthermore, I want to explaiﬁ to you that you all are
the judge of the facts. I, in turn, am the Judge of the law.
You may ask‘yourselves, Well, how do those roles differ;
what's the difference? The difference is, is that you, the
jury, ‘determine what the facts of this.case are, not me, not
my Clerk, not the Court Reporter, nobody in tﬁe audience, just
you all. Well, you ask yourselves, How do we determine what
the facts of the case are? You do it simply by looking at the

\

evidence. Evidence is made up of two thingsi It's made up of
the witnesses that come over here, they take that Chair}
théy're sworn in} and they testify, and it's made up of any
documents admitted into the record as evidence. That could be

reports, pictures, photographs, what have you.
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In turn, I am the Judge of the law. I am here to give
these pafties a fair trial, and at the end of this trial, the
very énd of this trial, I will inst;uct you on the iaw
applicable to this case in great detail. 1In fact,,I will read
it to you. And I want you to understand that you have to
accept the law as I givé it to you. And‘then, when I tell you
to begin your deliberations, you'll take your findings of

fact, you'll take the law as I give it to you, put the two

together and make a decision therefrom. A lot of common sense

in that process.

Furthermore, I want you tg know, that at no point in time
during this trial, if we take a break or if we have to take up
motions outside of your presence or if we don't finish today
and you have to go home tonight, at no point in time, do you
need to start discussing this case. Dé not research the case
at all. The reason I tell you that is because it's impqrtégt
that you have everything you need before you start makiqg a
decision. It would be premature to start talking about the
case after only hearing from the Sfate because the Defense may
want to put up something. You need to hear from them as well,
and then you need to hear from me regarding the law. So, do
not discuss the case until I tell you to and that'll be at the
very, very end of this trial. | ‘

Also, like I said earlier, if anybody has any problems at

all, you just wag your finger and let me know and I'll make
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sure that you're taken care of. "Right now, all you got to do
is sit back, I want you to relax, and %'ll recognize the State
for your opening statement.

MR. MORROW: Thank you, Your Honor.

THE COURT: Thank you.

OPENING STATEMENT BY MORROW:

MR. MORROW: Good afternoon, ladies and gentlemen. My
name 1s Christopher Morrow and I work for the South Carolina
Attorney General's office. I'm originally from Duncan, South
Carolina, but now live in Columbia and work with the AG's
office there.

l Now you may be wondering why am I here; why isn't "
somebédy more local handling this case. Well, the simple
answer to that question is that when the South Carolina
Sexually Violent Predator Act was passed in 1998, the?
assigned all sexually violent predator cases to the Attorney
General;s office. So that's why I'm here.

This case today has been.brought under the South Carolina
Sexually Violent Predator Act. We're here today because the
State is seeking a civil commitment of Miéah Bilton as a
sexually violént predator. Now, you may be asking yourself at
this point, What is a sexually violent predator? In 1998, the
South Carolina Sexually Violent Predator Act was passed and it
states that a sexually violent predator is someone who has

been convicted of at least one sexually violent offense and
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suffers from a mental abnormality or personality disorder that
makes them likely to reoffend if not confined for treatmenf in
a secure facility. The State contends that Micah Bilton meets
the criteria set forth in the South Carolina Sexually Violent
Predator Act and should be committed to a secure facility run
by the South Carolina Department of Mental Health for
treatment.

Now to prove its casé, tﬁe State must prove that Micah
Bilton has been convicted of at least one sexually Qiolent
offense. I don't think the Resbondent is going to dispute
that poiﬁt and you'll hear about his sexual offending history
and what happened to his victims. Second, . the State mustb
prove to you that Mr. Bilton suffers from a mental abnormality
or persoﬁality disorder that makes him likely to reoffend if
not confined for treatment.

And to that point, you'll héar from an expert, Dr. Amy
Swan, who 1is court appointed to do an evaluation of Mr. Bilton
in this case. You're gonna hear her opinion{ You'll hear her
testimony, she's a psychologist whose performed over 875
sexually violent predator evaluations. You will hear how Dr.
Swan spent a significant.amount of time reviewing Mr. Bilton's
file looking at his overall history, conducting an actuarial
assessment of his risks, ordering some'psychological énd
physiological testing of Mr. Bilton to see what his current

arousal was, and interviewing Mr. Bilton. Dr. Swan will tell
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you that Mr. Bilton suffers from the relevant mental
abnormality pedophilic disorder, also, éther specified
depressive disorder and other specified anxiety disorder.
Based on her thorough evaluation; her conclﬁsion is that Micah
Bilton is likely to commit another act of sexual violence if
he is not committed for treatment. You will also hear from
any witnesses that the Defense may decide to provide.

So, the question that will be presented to you at the end
of this trial is, after looking at thé evidernice, is -- does
Micah Bilton suffer from a mental‘abnormality or-personality
disorder that makes him likely to reoffend if not confined for
treatment. |

Now, the burden of proof in this .case is on the State and
the State welcomes that burden. The Judge will instruct you
that this is a civil case and not a criminal case. But under
the South Carolina Sexually Violent Predatof Act, the State
must prove its case beyond a reasonable doubt. Now, keep in
mind, that is‘not beyond every do&bt or any doubt or any
conceivable doubt, but beyond a reasonable doubt. There are
few things in this world we can. know with 100 percent
certainty. However, proof beyond a reasbnable doubt is proof
that leaves you firmly convinced.

Now, these cases by their very nature, because they are
sexually violent predator cases, they're gonna have -- contain

some disturbing facts. I'm asking you to do one thing, that's
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listen to the evidence. As you listen to the evidence in this
case, the verdict you'should render will become clear and
Micah Bilton is a sexually violent predator and he should be
committed to the sexually violent predator treatment unit so
that he can get the help that he negds. |

Thank you. -

THE COURT: All right. Respondent is recognized.

MR. FALK: May it please the Court?

THE COURT: Sure.

OPENING STATEMENT}BY FALK:

MR. FALK: Mr. Morrow, ladies and gentlemen of the jury,
I think when we are done hearing the testimony, and that may
be sometime tomorrow, maybe this afternoon, but I think you're
gonna reach the conclusion that Micaﬁ Bilton is not violent
and he is not a predator.>

There was something that you -- the task that you're

lgonna have is extremely hard because no matter what you say

during the voir dire when you were being asked questions at
the beginning of this trial when y'all were sitting there a
couple of hours ago, it's very hard for anybody to sort of
separate the fact that Micah Bilton has committed and pled
guilt§ to crimes against children, sexual crimes against
children. And a lot of people, most people are gonna have
some very strong opinions about that, and it's gonna be vefy

hard for you to sort of separate those opinions that you may
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have in order to look at the very kind of narrow issue we have
right here. And the issue is not whether Micah Bilton has
committed crimes in the past, but the issue that we're gonna
have to determine is whether or not he suffers from a mental
disease or defect that makes it likely that he's gonna commit
a crime in the future.

But there's a difference between an act which is criminal
and sort of criminal for criminal sake and an act that is
against the law and is motivated because somebody has some
type of mental disease. And maybe the easiest way to think
about that and, again I may use overly simplistic analogies
here, but if somebody steals a candy bar, steals a chocoléte
bar from the Kangaroo gas station, that person may just really
like chocolate and might've been hungry, might not have had
money in his pocket and he might really like chocolate and he
said the easiest thing for me to do here is to steal this
candy bar. That's a crime.- That's criminal conduct. Okay.
But there's also that other kind of strange person out there,
who because of some mental disease or personality disorder
that ﬁhey have, get a real charge out of stealing stuff and '
it's the stealing that is getting them excited and not
necessarily the chocolate. And that's kind cf what we're
talking about here is that, you know, some people commit a
crime and some people'suffer(from a mental disease so that

they sort of can't help but to commit crimes. But, you need
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to divorce yourself from the fact that my client has committed
-- has pled guilty and has done a prison sentenée, and you may
think that the prison sentence he received is not enough and
he should have to suffer-more, but that's really not your
decision. That's not yoﬁr call. What your call is is to
determine whether or not you believe that he suffers from a
mental disease or defect that makes‘it likely he's gonna
commit a crime in the future.

Now, I am clearly an advocate for my client. I was hired

by the South Carolina Department of Commission for Indigent

|Defense to represent Mr. Bilton and I represent other

individuals in these types of cases. Mr. Morrdw is cleafly an
advocate for the State of South Carolina and the Attorney
General's office.

Now, there's gonna be a witness that we're gonna hear
this afternoon and that's Dr. Amy Swan. And it's gonna be
reél easy, I'm afraid, for y'all to assume that she's gonna,
you know, she's fhe expert, she knows all the stuff; and’ I'm
just -- you'll sort of abdicate your responsibility here to
whatever she says. But, you need to consider not whether or
not she is also an advocate in this case and whether she --
and whether she has -- whether she has a particular bias.

The people who need to be fair and unbiased, I guess
that's the tagline, islthe twelve of you. "Now, and I think

it's a hard job because if you sort of want something to be
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true, it doesn't take much evidencé for you to sort of grab
onto it in order to reaffirm to.yourself thaﬁ you want
something to be true and you're not gonna neéessarily look at
all the evidence, but you're gonna maybe see one or two things
and since you really want that fact to be true anywayi, it's
easy to grab onto_that. Again, here's my simplistic analogy,
but when I was about five years old, I really wanted.to
believe in Santa Claus and I did believe in Santa Claus. And
at one point, I laid out soﬁe cookies and some milk on my
stocking, and the next morning, there were teeth marks-in the
cookie and the glass of milk was half drunk and, trust me,
that's -- I probably knew the real truth there, but I all‘I
really needed to know -- that's enough. You know, I really
wanted to believe in Santa Claus, and I said well who else
would have drank this, you know, eaten this cookie and drank
that milk; I really wanted to believe. I want you all to try
to baék off from ﬁhat a little bit here because you may really
want to believe that my client is a sexually viblent predator
becausé you don't like the crimes that he's tommitted in the
past and you need to sort of put the brakes on there and ease
off of that and try and listen to all the evidence. And at

the end of the day, you need to decide whether or not the

‘State has proven beyond a reasonable doubt that my client's a

sexually violent predator.

Again, I believe at the end of the day, you'll find that
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my client is not violent and he's not a predator. It will
still be your determination whether or not he's a sexually
violent predator under the statute. I hope that you'll give
some serious consideration to that because your decision,
although this case is 