STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM RICHLAND COUNTY
Court of Common Pleas ’@@QE
The Honorable Doyet A. Early, 111, Clrcult Court Judge 007'0 Q
The Honorable L. Casey Manning, Circuit Court 5 20/‘?

Appellate Case No.: 2017-001899

RUSSELL L. BAUKNIGHT, as Trustee of The James Brown 2000 Irrevocable Trust
and the James Brown Legacy Trust, as Personal Representative of the Estate of James
Brown, and on behalf of Alan Wilson, in his capacity as Attorney General of the State
of South Carolina; Tommie Rae Brown, individually and on behalf of her minor child,
James B.; Daryl J. Brown, individually and on behalf of his minor child, Janise B.;
Lindsey Delores Brown; Deanna J. Brown Thomas; Jason Brown-Lewis; Yamma N.
Brown, individually and on behalf of her minor child Sydney L. And Carrmgton L.;
Tonya Brown; Venisha Brown; Larry Brown; and Terry Brown

And

ALAN WILSON, in his capacity as Attorney General of the State of South Carolina;
Tommie Rae Brown, individually and on behalf of her minor child, James B.; Daryl J.
Brown, individually and on behalf of his minor child Janise B.; Lindsey Delores
Brown; Deanna J. Brown Thomas; Jason Brown-Lewis; Yamma N. Brown,
individually and on behalf of her minor child Sydney L. and Carrington L.; Tonya
Brown; Venisha Brown; Larry Brown; and Terry Brown, Respondents.

v.
Adele J. Pope, and Robert L. Buchanan, Jr. Defendants,

Of whom Adele J. Pope is Appellant.

RETURN TO MOTION TO CORRECT RECORD AND
MOTION TO CONSOLIDATE APPEALS




Respondent Attorney General, though counsel within the office of the Attorney General
(OAGQG), filed a Motion to Correct the Record on Appeal (ROA) in this case. The Attorney
General’s motion correctly identified a letter which was inadvertently omitted from the ROA of
more than 2200 pages. He also asserted the ROA was disorganized, and that certain documents,
including the Litigation Retention Agreement for Special Counsel, part of the contract with the

law firm of Kenneth Wingate, Esq. (collectively “Wingate™) to file this suit, should be stricken.

The Attorney General’s OAG counsel, who entered Richland 4900 in 2016 with a self-
limiting notice of special appearance, also objects to the deéignation “Special Appearance” under
the title “Attorney for Respondent Attorney General” on the ROA coverpage. The designation is
necessary to distinguish OAG counsel from Wingate, who also represents the Attorney General,

and has also filed a brief on behalf of the Attorney General in this appeal. (ROA I-V cover)

Wingate was the sole counsel for the Attorney General and all other Respondents when
this suit was filed (R., p.176 ). Wingate remained sole Richland 4900 counsel until 2011, when,
at the Attorney General’s request, a Newberry County Freedom of Information Act (FOIA) suit
seeking a copy of the Wingate Litigation Agreement with the Attorney General was transferred

from Newberry County and consolidated with Richland 4900. (R., p.61-69)

From the 2011 consolidation of the Wingate Contract FOIA suit, until it was dismissed in
2016, the Attorney General’s OAG counsel limited itself to FOIA matters, and Wingate spoke for
the Attorney General and others as to the tort claims and counterclaims. (R., pp.176, 687-761, 943-
945, 949-952, Wingate Brief). A 2013 Wingate Motion to be Relieved as counsel to the Attorney

General was ignored, and then withdrawn in 2016.



To properly respond to the Attorney General’s motion, and to provide a full record as to
issues set out in the briefs in this appeal, Appellant respectfully moves this Court to consolidate
this Richland 4900 pretrial appeal with South Carolina Court of Appeals Case No. 2016-001708,

Adele J Pope v. Alan Wilson in his capacity as Attorney General of South Carolina.

Pope v. Wilson is a 2016 appeal from this case (Richland 4900) of a November 2011 order
granting the Attorney General’s motion to consolidate a FOIA case seeking a copy of the Wingate
contract with the Attorney General (R., p. 1235- 1253) with Richland 4900 (R., p.61-69; PvW R.,
p.9 - 15), and a subsequent Richland 4900 Order of June 14, 2016 dismissing the FOIA case
“[b]ecause the ... documents [Wingate contract and others] may be sought through discovery in

the pending litigation ...” and for other reasons. (PvW R., p. 3-5)

Appellant’s Motion to Consolidate Appeals and response is supported by the record in this

case and in Pope v. Wilson; the Appendix attached hereto; and the memorandum which follows.

MEMORANDUM IN SUPPORT OF CONSOLIDATION OF APPEALS AND
IN RESPONSE TO ATTORNEY GENERAL’S REQUESTS RELATED TO ROA

Consolidation of the FOIA Wingate Contract Appeal is Beneficial

Consolidation of this appeal and the Pope v. Wilson appéal will clarify the Richland 4900
appeal record and help the Court assess other issues raised by the Attorney General’s Motion to

Correct the Record.

In May 2016, the Richland 4900 FOIA suit seeking the Attorney General’s Wingate
contract was dismissed without a merits hearing. (PvWR., p. 3-5) The lower court adopted the
Attorney General’s position that the Wingate contract, including the Attorney General’s standard

Agreement for Special Counsel ( Appendix, A-3 — A-14), could not be produced under FOIA even



though the standard agreemént states that “Special Counsel agrees to adhere to South Carolina’s

Freedom of Information Act, South Carolina Code of Laws §30-4-10 ef seq....” (App, A-7).

On August 11, 2016, the Attorney General, through OAG counsel, entered a Notice of
Special Appearance for one purpose: “to avoid any dispute regarding who can argue and handle

the Motion to be Dropped as a Party.”(R., p. 862) Wingate was not terminated or replaced.

At all times since August 11, 2016 Wingate has continued to represent the Attorney
General, along with Respondents Tommie Rae Brown, the James Brown Legacy Trust, and others,
in the Richland 4900 tort claims and counterclaims. Today, on behalf of the Attorney General,
"~ Wingate is defending against Appellant’s motion for reconsideration of a partial summary

judgment order granted to the Attorney General after he was dismissed as a party to Richland 4900.

(R., p. 3-24)

The Pope v. Wilson appeal was filed August 18, 2016, just days after the OAG’s Notice

of Special Appearance. (Notice of Appeal, PvW, 8/18/16)

In 2011 Appellant argued against the Attorney General’s efforts to consolidate the
Richland 4900 tort suit with a FOIA suit from another county. She stated that, on the merits, they
had no common questions. She argued that the consolidation would delay FOIA compliance, and
that the seventeen Richland 4900 Plaintiffs would interfere with her FOIA rights. The actions of
Wingate and the OAG since 2011 have, however, created common factual and legal questions,
including constitutional questions, in the two appeals. They include: the propriety of the public
Wingate contract being withheld until 2013, and the propriety of Wingate, who claims the
Wingate contract is both private and legal, continuing to speak for the State/Attorney General

while representing Respondent Tommie Rae and Respondent clients of Louis Levenson, Esq.



Levenson, speaking for Deanna Brown-Thomas aﬁd at least eight other Richland 4900
Plaintiff/Respondents, and counsel for Plaintiff/Respondent Tommie Rae, announced in open
court to Judge Early on May 29, 2013 their intention to disregard Wilson v. Dallas and reinstate
the Attorney General’s 2008 settlement. That settlement takes 100% of Brown’s “I Feel Good”
Charity for Respondent James Brown Legacy Trust. It is not for the benefit of the State of South

Carolina. Nor is it for the benefit of the “I Feel Good” Charity James Brown created.

At the heart of the common factual and legal questions in the two appeals is the joint action
of Wingate, Bauknight and the Attorney General’s OAG counsel to prevent disclosure of the

Wingate contract both under FOIA and in discovery.

In assessing how important the Attorney General’s FOIA position in Pope v. Wilson is to
this appeal, the Court is asked to take notice of, and compare, a properly authorized public suit
filed by the State of South Carolina in 2010 against the Bank of New York Mellon, Richland
County Case No. 2011-CP-40-00533. The Mellon case uses the standard “Agreement for Legal
Services” referenced by now-Governor McMaster in his letter to Russell Bauknight the day before
Richland 4900 was filed by Wingate against Robert Buchanan, Jr. and Adele Pope.(R, p. 793,

App., A-1) The Mellon suit was filed shortly after Richland 4900.

In each case, the standard Attorney General’s Litigation Retention Agreement fqr Special
Counsel was used. (Add., A-3- A-24; R., p 1235-1253) The standard Litigation Agreement states
that the office of the State official bringing the suit will get 10% of the legal fee. (Addendum, A-
8; R.,p. 1243) The Litigation Agreement says Special Counsel must adhere to South Carolina’s
Freedom of Information Act, South Carolina Code of laws §30-4-10. (Addendum, p.A-7; R.,
p-1242) The standérd Litigation Agreement states that a State official is given “final authority

over all aspects of the litigation.” (Appendix, R., p. 1239)
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The differences between the Mellon and Richland 4900 cases are many. The Mellon case
was brought for the benefit of the State, while Richland 4900 was brought for the benefit of
Respondent Legacy Trust (R., p. 1328). In 2010 Wingate described Respondent Legacy Trust as
the “Charitable Trust Settlement Entity.” (R.,p.1328 ) Its beneficiaries are: The Attorney
General’s (New) Charity, 47 %2%; Tommie Rae, 23 %:%; and former clients of Louis Levenson,

Esq., 23 ¥2%. (R., p. 1328 ) James Brown’s “I Feel Good” Charity is not a beneficiary.

The Mellon contract is signed and available in public. (Add.) Its legality was ratified in
writing by both Governor McMaster and Attorney General Wilson (Addendum, A-22 — A-23).
The Wingate Contract was not signed by Governor McMaster. (R., 1237). A document
incorporating it was signed by Russell Bauknight for Respondent James Brown Legacy Trust and
others. (R., p. 1237) Governor McMaster stated under oath in 2016 that he did not authorize

Wingate to bring Richland 4900 in the name of the State/Attorney General.(R., p. 985,989, 993)

Wingate and the OAG worked together until after the Wilson v. Dallas decision in 2013 to
assure that the Wingate Contract was not disclosed. Even after the Wingate contract was declared
public by a Federal Judge, over Bauknight’s objection, in late 2013, the resistance to its disclosure

did not stop.!

The following brief chronology contrasts the FOIA noncompliance and failure to properly

authorize the Wingate contract to bring Richland 4900 with the properly-authorized Mellon suit.

March 2010 Tommie Rae’s lawyer and Bauknight threaten that AG will sue

! Wingate and the Attorney General also sought to prevent release either under FOIA or
in discovery of documents related to the $4.7 million claimed value of Brown’s assets; the Legacy
Trust’s January 2011 amendment giving Terry Brown the right to begin seeking a purchaser; and
the handwritten admissions of Respondent Tommie Rae that her ceremony with James Brown
was bigamous. (R., p. 2203 —2206)



May 18,2010

May 19, 2010
June 15, 2010
June 18, 2010
June 23, 2010

2010 & later

August 2010

2010-2018
2010-2015
2011

Feb. 2013
May 29, 2013
August 2013
2013 -2016

if Buchanan/Pope do not drop Wilson v. Dallas appeal. (R., p.1027)

AG Henry McMaster writes Bauknight about Wingate Suit.
References, but does not sign “Agreement for Legal Services”
(R., p. 793, Appendix, A-1)

AG named Plaintiff in Richland 4900; Bauknight also sues
“on behalf of” AG in Wingate Complaint. (R., p. 176 )

AG McMaster writes State Treasurer about outside counsel
in Mellon case. Requests proposed contract. ( App., A-2)

Public Mellon Contract signed by Willoughby/State Treasurer
(Addendum, A-3 — A-14)

AG/Chief Deputy approve signed Mellon Contract. (A-15)

Buchanan/Pope assert Wingate’s representation unconstitutional,
improper because Wingate sole counsel to AG and others.(R., p.
616, 990, 993)

Wingate introduces AG Jones to Judge Manning as “client.”
Wingate tells court Respondent Legacy Trust is “Charitable
Settlement Entity.” (R., p.1122)

Wingate refuses to produce “private” Richland 4900 contract.

Judge Manning declines to dismiss Richland 4900; relieves
AG and others from default. (R., p.47 - 69)

AG has FOIA suit seeking Wingate contract transferred to Richland
County and consolidated with Richland 4900.

Order of Judge Newman rejects constitutional challenges to Mellon
contract based on Attorney General’s active participation; suit for
benefit of State; etc. Richland 2011-CP-40-00533. (App. A- 16 — A-
24)

Tommie Rae’s counsel & Levenson announce intention to ignore
May 8 Wilson v. Dallas decision, reinstate AG’s 2008 settlement

Bauknight’s music manager, Afterman, helps Tommie Rae and
Respondent James B. file Termination Notices in effort to take
U.S. royalties from 90+ “I Feel Good” Charity’s copyrights by 2023.

Wingate, for AG, asks that no hearings be held in Richland 4900.



2016 ~ AG succeeds in having FOIA suit seeking Wingate contract
dismissed. Pope v Wilson appeal filed. AG exempted from
deposition. Claims he has no knowledge of Richland 4900 suit.

2017 Attorney General dropped as party to Richland 4900 under Rule 21.
- (R,p.19-24)
2018 ‘ Wingate continues to represent Attorney General in Richland

4900, including in summary judgment as to counterclaims.

These two Richland 4900 appeals are from the same case; are both pre-trial appeals; and
now share material common questions of fact and law. The consolidation of these two appeals
will clarify why the Attorney General should not be allowed to speak, generally, both through the
OAG and Wingate in this appeal. It will clarify that the designation “Special Appearance Counsel”
is appropriate for the limited role the Attorney General’s OAG counsel has played since 2016, and
the expansive role the Attorney General’s Wingate counsel has played from 2010 until today. It
will promote judicial economy and justice, and may prevent possible inconsistent rulings by this
Court.

OAG Counsel Was Correctly Identified as Special Appearance Counsel to
Distinguish from the Attorney General’s Private Wingate Counsel.

The Attorney General’s motion asserts ;chat Appellant should not have designated the
Attorney General’s OAG counsel as “Special Appearance Counsel.” The designation was
appropriate to the facts of this highly unusual case. In this appeal, Respondent Attorney General
has submitted two briefs — one through Special Appearance counsel and one through his general
counsel in this case, Wingate, a private law firm. Wingate has represented the Attorney General,
with others, in the complaint and all matters related to the tort suit and counterclaims for eight

years.



In August 2016 AG Jones, for the OAG, made a special appearance for the limited purpose
of arguing that the Attorney General should be dropped as a party under Rule 21 SCRCP. Wingate

continued as the Attorney General’s counsel.

If the Attorney General had terminated Wingate, this matter would be easy. That did not
happen. Wingate filed a brief for the Attorney General. A material issue in this appeal is the
Attorney General’s claim that Wingate may continue to represent the Attorney General while

representing Respondents Legacy Trust and Tommie Rae.

Respondents are not normally allowed to file two briefs in an appeal. In this case the OAG
Special Appearance counsel was allowed, based on its limited role, to file a brief, while Wingate
filed the general brief for all Respondents, including the Attorney General. Clarifying this unusual

circumstance in a brief notation on the ROA cover is appropriate.

- The Attorney General asserts that Appellant has violated Rule 209 and 210. Appellant did
not. The Attorney General chose his counsel eight years ago. It was the private Wingate firm. He
has never chosen to terminate them, and has defended for eight years his claimed right to speak in
Richland 4900 through a private law firm which represents others, including nonresidents and
minors with no GAL. He has been allowed to speak with two voices and with two separate counsels
in this appeal. The fact that one of them confirms the Attorney General’s continued alliance with

those committed to ignoring Wilson v. Dallas is material to this appeal.

The designations of the Attorney General’s two attorneys in this appeal was both modest

in light of the facts, and appropriate.



The Inadvertently Omitted May 25, 2013 Letter Will be Corrected by Supplement
By clerical error Appellant included a letter of the OAG dated May 23, 2017, rather than a

letter dated May 25, 2013. Unless otherwise directed by the Court, Appellant will file a
Supplemental ROA with the missing letter and any other inadvertent omissions in the ROA called

to the attention of Appellant.
4. No Documents Should be Stricken from the Record

Appellant relies on her Returns to Motions to Strike, incorporating them by reference. The
requested consolidation of the Richland 4900 FOIA appeal with this Richland 4900 appeal should
help clarify for the Court how all documents designated by Appellant were properly presented to
the lower court. This is especially true of the Special Counsel Litigation Retention Agreement,
part of the Wingate contract. (R., 1235-1253) Pope v. Wilson can provide the Court with a more
detailed explanation of the history of the Wingate contract, including its October 2013 release by

a federal court.
5. The Record is Organized In Accordance With Appellate Rules

The Attorney General, through OAG counsel, asserts that the Record on Appeal (ROA),
lacks organization and clarity. Appellant has met the requirements of SCACR while making an
effort not to duplicate in the ROA documents which appear multiple times. A few documents, such
as R. 2053 — 2053, were located in Volume V, and indexed there, either because they could not

be located, or were inadvertently omitted, from earlier volumes.
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CONCLUSION

With the exception of Appellant’s filing of a Supplemental ROA with the May 25, 2016

letter, all relief sought in the Attorney General’s Motion to Correct Record should be denied. This

Honorable Court should grant Appellant’s Motion to Consolidate this appeal with Pope v. Wilson,

Appellate Case No. 2016-001708

October 5,2018

Respectfully submitted,

W.H. Bundy, Jr., Esq.

M. Brent McDonald, Esq.

Bundy McDonald, LLC

1516 Old Trolley Road, 2™ Floor
Summerville, South Carolina 29485
888-552-1559
walter@bundymcdonald.com
brent@bundymcdonald.com

and

A
Adam T. $ifvernail, Esq.
Law Office of Adam T. Silvernail, LLC
1905 Marion Street (29201)
Post Office Box 7995
Columbia, South Carolina 29202
Telephone: (803) 779-1770
adam(@silvernaillawfirm.com
Attorneys for the Appellant Adele J. Pope
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Henxr McMastex

ATTORNYY CENERAL

May 18, 2010

Mr. Russell Bauknight
Bauknight, Pietras & Stormer, P.A.
1317 Gervais Sueat

Post Office Box (310
Columbia, South Carofina 29202

Re: . Jumes Brown Litigarion
Dear Mr. Bauknight:

charitable trusts. Also, per your conversation with Senjor Assistant Aitomey General C.H. Jones.
Ir., in connection with the charitable trust portion of this matter, you have agreed to use the terms
and canditions as outlined in the snached “Agreement for Legal Services™ which references and
incorporates the Attomey General's standard Litigation Retention Agreement. Of course, this
office has no authority over your agreement wilh Messrg, Wingate and Kendall concerning the
other portions of this matter. :

Yours very truly,

Henry McMaster '
Enclogures
HMcMimfj

Rauosey C Unnmes Bunome - Posy Orrcs Box 11849 . Cotnusa 8.C 9L 1540 - Trarvome 803.734-1570 . Pacain 80.243.629)

A-l g,
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1y Dattner,-assooiate, smployes, or ‘any other
 ihis Agreement shall sgekto any
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in:the Stafe of Soutl Caroling, and Special
isive jurisdiction.

rees 1o carry adeqiate professmnal habahty IniSurdfics and fo provide proof of
&to Ihe State Treasnrer- hi,gempt/y‘upon requiest.

E.  Conflict of Inferest

i ; omvagding rSetqtheStateo
, buiieds, departments, or insfitutions diiring the termﬂf'iﬂ. 1is appoifitiiént

F:  Equal Opportunity

; 1, eolor; age,natmnal orfgm,‘dr ‘disability again
of persannei msthen: ofﬁces.

6.  Tntive Agreenientintearation




0 ;amendmer tion of this A ement shiall be effecti
stich-amendment or modification. is set: ffcrth itvWiting:and signied by b

J. ﬁé"ﬁﬂfin’gs

" ".ther way to affect the Vah ty,
is Agreen ent,

etparts, eachof which shell be an original

[Signatures foilow on the tiextpage.]

State Treasurer of Sbiith Caroling

Spécial Counsel

[Special Gourisél’s signaturei(s)]

WILLOUGHBY & HOEFER P:A,

Dites Tane 18, 2010
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EXHIBIT F3

RECEIVED)'

JUN 25 20D
Willoughby & Hosfer, PA,
mex McdMasTER .
mom OINBRAL ‘?,“
June 23,2010

The Honorable Converse Chellis

Treasurer, State-of South-Carolina

Post Office Box 11778 :

Columbia, South Carolina 20211

" Re: Clalss agilnsedhie Bank of New York (o

kuowh. as Tha Bank of
New York Mellon) for vidlations of the Maveh 24, 2 .
Lending Agreement with the Siate Treasusei drid-all statiitor
- common law clalms connected therewith. '

Dear Treasurer Chellis:

Wi hidve reviewed your lettor of June 18, 2010, requesting the Attorney General's
Offico:approve:the sélection of Willougliby and Hoefer P.A. to serve as special counsel
in representing the State.of South Carolina and the State Treasurer’s Office in the above

-captioned matter. ,
Youhavoforwarded a copy of the Attorney General’s contract that has been used
‘by this office with the necessary minor changes for your engaging the services of '
Willoughiby.aiid Hoéfeér, We find this to be appropriate and approve the engagement of
+ "Willoughby.and Hoefer in accordance with the contract you forwarded to this office.
Sincerely yours, -

RONE LD N 4

dhn W. Mclntosh
Chief Deputy Attorney General

IWMel/gf -

Ruaminy’ C, Dexwrs Buomng » Post Ovrres Box 11549« Covuiens; 5.C: 29211:1549 + Fevuerrong: 803-734-3970 « Facsowars: 803-255-6283
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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND FOR THE FIFTH JUDICIAL CIRCU[T
| S S
= -

THE STATE TREASURER OF Civil Action No. 2011-CP-43f0333 & =
THE STATE OF SOUTH CAROLINA, wm B T
Plaintiff, wE 5 5

C).—-v' Z

VS.

ORDER DENYING DEFENDANTS®
MOTION TO DISMISS FOR IACKS2

THE BANK OF NEW YORK MELLON OF STANDING A

CORPORATION and THE BANK OF
NEW YORK MELLON, f/k/a THE
BANK OF NEW YORK,

Defendants.

e’ S’ S S S St N e N s N st a N Nt e “ew?

This matter came before the Court on January 23, 2012, upon the Motion to Dismiss the
cqmplaint pursuant to Rule 12(b)(6) and Rule 17 of the South Carolina Rules of Civil Procedure
filed by defendants The Bank of New York Mellon Corporation and The Bank of New York
Mellon, f/k/a The Bank of New York (collectively “Bank”). Plaintiff, the State Treasurer of the
State of South Carolina (“Treasurer”), opposed the Motion to Dismiss, and in response filed a
Motion to Aménd the Complaint pursuant to Rule 15(a) S.C.R.C.P. which. was heard
contemporaneously. The Court heard oral arguments and received memoranda from both
parties. The Treasurer is represented by Attorney General Alan M. Wilson,. Chief Deputy
Attorney General John W. Mclntosh, Mr. Mitchell Willoughby and Ms. Elizabeth Zeck of

Willoughby & Hoefer, P.A. and Mr. Michael H. Montgomery of Montgomery Willard, L.L.C.
The Bank is represented by Mr. Marshall Winn, Mr. Wallace K. Lightsey, Mr. Theodore Gentry

and Mr. John C. Moylan, III of Wyche, P.A. and Mr. Damien Marshall of Boies Schiller &

Flexner, LLP of New York, New York, appearing pro hac vice.

(Vadd
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Defendants base their motion to dismiss on four grounds: (1) that the Plaintiff does not
have standing to pursue this action; (2) that the initiation of this lawsuit is an unconstitutional
violation of the separation of powers doctrine because it usurps the constitutionally protected,
inherent powers of the Attorney General to control and manage litigation on behalf of the State
of South Carolina; (3) that the Attorney General is the only constitutional officer empowered to
initiate lawsuits to protect the State’s interests, and his recent appearance as co-counsel for the
Plaintiff fails to cure Plaintiff’s lack of standing; and (4) that the Plaintiff's fee agreements with
his private counsel further violate the constitutional separation of powers doctrine by infringing

upon the Legislature’s sole authority to appropriate public funds.

A, The Bank’s Motion to Dismiss Does not Implicate this Court’s Subject Matter
Jurisdiction.

Defendants’ first three grounds for dismissal all essentially complain of the Treasurer’s
alleged lack of standing. As our Supreme Court has noted, “[t}he right of a plaintiff to maintain
a suit, while frequently treated as going to the question of jurisdiction, goes, in reality, to the
right of the plaintiff to relief rather than to the jurisdiction of the court to afford it.” Bardoon
Properties, NV, v. Eidolon Corp., 326 S.C. 166, 169; 485 S.E.2d 371, 373 (citing 21 C.1.S.
Courts § 16 (1990)). In contrast; subject matter jurisdiction “refers to the court's power to hear
and determine cases of the general class to which the proceedings in question belong. Id., citing
Dove v. Goldkist, 314 S.C. 235, 442 S.E.2d 598 (1994); Watson v.Watson, 319 S.C. 92, 460
S.E.2d 394 (1995). The question in Bardoon was whether standing and real-party-in-interest
objections could be raised after default or whether such objections survived default because they
implicated the court’s subject matter jurisdiction. However, South Carolina case law states that
"real party in interest" objections could be waived. See WeSavFinancial Corp. v. Lingefelt, 316

A=-17
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S.C. 442, 450 S.E.2d 580 (1994). In addition, Rule 17(a),1 SCRCP, specifically allows
ratification by or substitution of the real party in interest. These factors led our Supreme Court to

conclude that questions of standing or real-party-in-interest do not involve subject matter

jurisdiction.

Whether or not a party is the "real party in interest" simply does not involve the

court's power to hear a case of the general class (in this instance, a breach of
contract claim). ’

We hold the issue of whether a party is a "real party in interest" does not involve '
subject matter jurisdiction. . . . To the extent previous case law has indicated to
the contrary, it is overruled.
Id. at 171 & n.4, 485 S.E.2d at 374 & n.4. Here, as in Bardoon, the contract and tort claims
advanced against the Bank fall squarely within this Court’s power’. Thus, the issue of the

Treasurer’s standing does not implicate this Court’s subject matter jurisdiction over this dispute,

which exists independent of the named party plaintiff.

B. The Bank’s Motion to Dismiss is Denied, because the Treasurer has Standing to
Bring this Action.

Contrary to Defendants’ contentions, South Carolina law clearly invests the Treasurer
with standing to bring this action arising from a statutorily approved contract, and therefore this
Court must deny Defendants’ motiqn to Dismiss.

This action alleéing four common law causes of action arises out of a relationship created

by a contract between Defendants’ predecessor, The Bank of New York, and the Treasurer. The

1 "No actions shall be dismissed on the ground that it is not prosecuted in the name of the real
party in interest until a reasonable time has been allowed, after objection, for ratification of
commencement of the action by, or ... substitution of the real party in interest...."

2 Unlike federal courts, which have but limited jurisdiction, South Carolina circuit courts are
courts of general jurisdiction.’ S. C. Constitution Article V, §11. Thus, defendants’ citation of
federal authorities on the question of subject matter jurisdiction are inapposite.

o
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contract is captioned “Securities Lending Agreement and Guaranty” (“SLA™). Article II of the
SLA states that “[the Treasurer] hereby appoints Bank as its agent to lend Securities in the

- Account to Borrowers from time to time . . . .”

The Treasurer is one of éight constitutional officers of the State of South Carolina:
There shall be elected by the qualified voters of the State a Secretary of State',} arn
Attorney General, a Treasurer, a Superintendent of Education, Comptroller
General, Commissioner of Agriculture, and an Adjutant General who shall hold
their respective offices for a term of four year, coterminous with that of the
Governor. The duties and compensation of such offices shall be prescribed by

law and their compensation shall neither be increased nor diminished during the
term for which they have been elected.

S.C. Constitution, Article VI §7 (emphasis:ad;ied). Thus, while the Constitution creates the
- office of the Treasurer, his duties are ihose set forth in the laws passed by the General Assembiy. ' '

Among the express “duties [of the Treasurer] prescribed by law” in the statutes of this
State is the authority to enter into securities lending contracts. The Legislature expressly
authorized the Treasurer to enter into such contracts: “[f]he State Treasurer may contract to lend
securities invested pufsuant to this section [ entitled Investment of Funds].” S.C. Code Ann. §
V 11-9-660(B). Since the Constitution requires only that the Treasurer’s duties be as “prescribed
by law,” that constitutional requirement is met by Section 11-9-660(B) of the Public_.Finance_
Code.

The public finances statute does not in express language recite the .remedies aygilable to
the Treasurer to enforce contracts he may enter. However, our State Supreme Court has long
held thatA contracts with the State confer standing upon the contracting parties to bring énd
prosecute common law actions arising out of those contracts. In Chesterfield County v. State
Highway bepartment of South Cafolina, 181 S. C. 323, 187 S.E. 548 (1936), the Court held:

The statutes of the state (Code 1932, § 5937 et seq.) authorize the county and the
highway commission to enter into what are called reimbursement agreements, of

(2774
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the nature of that made between Chesterfield county and the highway
‘commission. In other words, the patties are authorized to enter into a contract. It
is true that the statutes which authorize the making of the contract do not in
express language confer upon EITHER contracting party the power to sue the
other for breach of contract. But that right is one of necessary implication; it is
a common-law right.

Id. at 187 S.E.550 (emphasis added). The Court continued:

Where a statute or the Constitution creates a right, but is silent as to the
remedy, the party entitled to the right may resort to any common-law action

which will afford him adequate redress. State v. Taylor 224, Mo. 393 123'S. W
892, 895.

Id. [emphasis added]

These principles in were reaffirmed in Kinsey Construction Company, Inc. v. South
Carolina Department of Mental Health, 272 S.C. 168, 249 S.E.2d 900 (1978). There, the Court

applied Chesterfield, supra, and held:

[W]here the legislature has by statute authorized the State to enter into certain
contracts, the State, by entering such a contract, thereby consents to be sued if it
breaches the contract to the damage of the other contracting party.

‘Thus, when a State secures to itself the benefits of a contract, it implicitly assumes
the corresponding liabilities. '

Id. at 249 S.E. 24902,

The public finance statute expressly aut.h;)rizingl the Treasurer to enter into securities
lending contracts like the SLA therefore creates “by necessary implication” the right to assert
common-law claims arising out of such contracts. To hold otherwise would result in the
nonsensical situation warned against by the the Kinsey Court: Neither the State nor its citizens
can be bound, yet not bbund, by a si'ngle coﬁiiact. Id. at 249 S.E.2d 903. If accepted,
Defendants’ standing objection would creaie just this absurdity - that the 4Treasurer is bound by
the contract and yef not bound becéuse he would lack the ability to enforce it. Such a holding
would result in ;a deviation from centuries of contract jurisprudence. In granting the Treasurer
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the express statutory right to contract, the General Assembly simultaneously granted the implicit
right to enforce rights under the contract by any and all common law means including the right to
sue, such that the Treasurer was and is a proper party to this litigation.

Moreover, Defendants filed this motion pursuant to Rule 17(a), thch expre_ssly provides,
inter alia,

Every action shall be prosecutéd in the name of the real party in ir;terest. [A]

party with whom or in whose name a contract has been made for the benefit of

another, or a party authorized by statute may sue in his own name without joining

with him the party for whose benefit the action is brought . . . .

All parties agree that the SLA was made for the benefit of the State of South Carolina.
Therefore, the Treﬁsurcr clearly qualifies as “a party with Qhom a contract has been made for fhe
benefit of another.” On this basis glone, he is a real party in interest and has standihg for the .
purpose of filing and prosecuting this action. The Treasurer is an interested party with an official
stake in the subject matter of the lawsuit. See, e.g. Baird v. Charleston“ County, 333 8.C. 519,
530; 511 S.E. 2d 69, 75 (S.C. 1999). Such an interest provides him a basis for standing,

Both the Rules of Civil Procedure and the Treasurer’s legislati‘\fe authorization to enter
into securities lending contracts confer standing upon lthe Treasurer to enforce all rights

emanating from his lawfully executed contracts, here, the SLA. As the Treasurer has standing in

every legal sense, he is entitled to proceed as the party plaintiff in this action.

C. The Treasurer’s Fee Agreements with Counsel do not violate the Constitution or
Statutes

Defendants’ fourth ground for dismissal is “that the Plaintiff’s fee agreements with his
private counsel further violate the constitutional separation of powers doctrine by infringing

upon the Legislature’s sole authority to appropriate public funds.” In essence, the Defendants '

g
XA NTY



wish to challenge the manner in which counsel was selected énd engaged by the Treasurer.’
These arguments fail because they misconstrue the -proper role Qf the Attorney General and
ignore his active invol\;emént in this matter pursuant to S.C. Code Ann. §§1-7-80 and 1-7-176
(2011)7 These statutes authorize the Attorney General to conduct litigatibn for the State and to

hire and approve outside counsel (and their fee agreements) to represent State officials, like the

- Treasurer, in such litigation.

Evidence presented to the Court demonstrates that two different Attorneys General have
- approved the hiring of and contracts with counsel to represent the interests of the State of South

Carolina in this matter. On June 15, 2010, then Attorney General Henry McMaster wrote then -

Treasurer Converse Chellis as follows:

Dear Treasurer Chellis:

1 have received your letter of June 14, 2010 requesting [that] the Attorney
General’s Office approve your request to employ outside counsel. It is my
understanding that you conducted a review showing that the Bank of New York
(now known as The Bank of New York Mellon) may have violated its March 24,
2000 Securities Lending Agreement with the State Treasurer of South Carolina.

This is to approve your request to employ outside counsel using the contract
agreement that I have used for the State of South Carolina. Please forward me a
copy of the proposed contract at your convenience. I will review both the
proposed contract and your selection of counsel before approval can be granted.

On June 23, 2010, Chief Deputy Attorney General McIntosh wrote as follows:

Dear Treasurer Chellis:

We have reviewed your letter of June 18, 2010 requesting the Attorney General’s
office approve the selection of Willoughby and Hoefer, P.A. to serve as special
‘counsel in representing the State of South Carolma and the State Treasurer’s
Office in the above captioned matter. -

3 The Court notes without deciding the objections raised by plaintiff Treasurer and his counsel (including the
Attorney General)-to the Bank’s standing to raise an issue contesting the validity of the Treasurer’s contractual
arrangements with counsel. The Court notes that this is a relationship to which the Bank is a mere stranger and an
adversary. Due to the patent nature of the Attorney General’s involvement in and approval of this litigation, as
contained in the record, the Court denies defendants’ motion on this ground without addressmg plamtlff’s ob_lectnon

to the Bank’s standing to even raise this issue.
7
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You have forwarded a copy of the Attorney General’s contract that has been used
by this office with the necessary minor changes for your engaging the services of
Willoughby and Hoefer. We find this to be appropriate and approve the

engagement of Willoughby and Hoefer in accordance with the contract you
forwarded to this office.

On January 20, 2011, current Attorney General Alan Wilson wrote the following letter to
current Treasurer Curtis Loftis:

Dear Treasurer Loftis:

I have received your letter of January 20, 2011 requesting that you and Special
Counsel Mitch Willoughby be allowed to add Michael H. Montgomery as Special
Counsel to the above-captioned matter. I recognize the importance and
complexity of this litigation and. hereby approve the addition of Michael H.
Montgomery, as evidenced by the attached Addendum to Litigation Retention
Agreement for Special Counsel Appointed by the South Carolina State Treasurer.

Should any need arise to make any additional revisions, additions or changes to

the Litigation Retention Agreement, please notify me for my consideration and
approval. . '

By copy of this letter, I am asking Special Counsel to keep my office informed of
developments in this litigation.

The requirement that the Attorney General “conduct” litigation for the State is met if the .
Attorney General appears as a named pafty, if he serves as the attorney for the State in actions
brought iﬁ the name of the affected agency 61' officer, if he appears as attorney of record on the
pleadings for the State or agency or officer, éven though other counsel are appearing and acting
for the state entity, or even if he merely hires and supervises other lawyers to handle civil
litigation on behalf of the State or its agencies or officers. As the Attorney General himself
stated, here, the Attorney General initially chose to “conduct” this litigation by hiring other
lawyers to represént the State Treasurer as the affected stéte officer.

The involvement of the Attorneys General and their approvals of both the hiring of

counsel to pursue this litigation and of the relevant fee agreements satisfies every statutory,

cw |
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constitutional and common-law requirement for the Attorney General’s involvement in and
approval of this litigation. This is true even without consideration of the Attorney General’s
active role as counsel and potential party plaintiff in this action. The Attomcy General has
conducted‘ this litigation, which chose to be brought in the name of the State Treasurer.
Consequently, there has been no unconstitutional infringement of the Legislature’s sole authority
to appropriate funds in the engagement of outside counsel to pursue this litigation as |

contemplated by inter alia S.C. Code Ann. §1-7-80 and §1-7-170.*

Based upon the foregoing findings and conclusions, IT IS THEREFORE ORDERED:

(1)  That the Bank’s Motion to Dismiss is denied on all grounds.
(2)  That the fee agreements with Plaintiff’'s Counsel are legally entered with the

express approval of the Attorney General and do not violate any constitutional

provision.

AND IT IS SO ORDERED:

dl?énfB' . Newman
Circuit Court Judge

Py [ 2efy
Columbia, SO}(th Carblina

4 The Court notes that the Bank’s stated concern for “public funds” is at odds with its denials that any money is
owed to the State for losses in the securities lending program. The Court further notes that until a trier of fact

determines that funds are owed and that such funds are in fact recovered — no public funds are involved in this
matter.
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STATE OF SOUTH CAROLINA 4?'50&

In the Court of Appeals f !’%
a 007' . Q

) o
APPEAL FROM RICHLAND COUNTY "¢ OOU 520/”
#
Court of Common Pleas o 40
The Honorable Doyet A. Early, III, Circuit Court Judge ﬂe%
The Honorable L. Casey Manning, Circuit Court Judge

Appellate Case No.: 2017-001899

RUSSELL L. BAUKNIGHT, as Trustee of The James Brown 2000 Irrevocable
Trust and the James Brown Legacy Trust, as Personal Representative of the
Estate of James Brown, and on behalf of Alan Wilson, in his capacity as
Attorney General of the State of South Carolina; Tommie Rae Brown,
individually and on behalf of her minor child, James B. II; Daryl J. Brown,
individually and on behalf of his minor child, Janise B.; Lindsey Delores Brown,;
Deanna J. Brown Thomas; Jason Brown-Lewis; Yamma N. Brown, individually
and on behalf of her minor child Sydney L. And Carrington L.; Tonya Brown;
Venisha Brown; Larry Brown; and Terry Brown

And

ALAN WILSON, in his capacity as Attorney General of the State of South
Carolina; Tommie Rae Brown, individually and on behalf of her minor child,
James B. II; Daryl J. Brown, individually and on behalf of his minor child Janise
B.; Lindsey Delores Brown; Deanna J. Brown Thomas; Jason Brown-Lewis;
Yamma N. Brown, individually and on behalf of her minor child Sydney L. and
Carrington L.; Tonya Brown; Venisha Brown; Larry Brown; and Terry Brown,
Respondg:nts.

V.
Adele J. Pope, and Robert L. Buchanan, Jr. Defendants,

Of whom Adele J. Pope is Appellant.

PROOF OF SERVICE




I certify that I have served the Return to Motion to Corrrect Record and

Motion to Consolidate Appeals on October 5, 2018, addressed to their

attorneys of Record as follows:

VIA HAND DELIVERY
Kenneth B. Wingate, Esquire
Mark V. Gende, Esquire

Joseph O. Thickens, Esquire
Sweeny, Wingate & Barrow, P.A.
1515 Lady Street

Columbia, SC 29201

October 5, 2018

VIA HAND DELIVERY

C. Harvid, Jones, Esquire
Emory Smith, Esquire

Office of the Attorney General
P.O. Box 11549

Columbia, SC 29211

W. H. Bundy, Jr.

M. Brent McDonald

Bundy McDonald, LLC

1516 Old Trolley Road, 2™ Floor
Summerville, South Carolina 29485
888-552-1559
walter@bundymcdonald.com
brent@bundymcdonald.com

and

G/kf’_\

Adam T. Silverdair—"

Law Office of Adam Silvernail, LLC

Post Office Box 7995

Columbia, South Carolina 29202

Telephone: (803) 779-1770
adam@silvernaillawfirm.com

ATTORNEYS FOR APPELLANT ADELE
J. POPE




