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STATEMENT OF ISSUE ON APPEAL
Whether the judge érred by ruling the solicitor’s‘closing argl\um~ent was not an improper
reply argument, and therefore refused to grant the relief of a ‘curative instruction or a mistrial
Qhere the solicitor told the jury, not‘ in respon'se‘ to appellant’s closing argﬁrﬁént, that it had to
decide “what crimes would and would not be tolerated,” and that-“a crime of this nature should
shock the conscience of the édmmunity',” since this appeal to béssibn and prejudice was

fundamentally unfair to appellarit who was on trial for a child sex crime, and it also put unfair

and improper pressure on the jurors living in the small Saluda community to convict?
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STATEMENT OF THE CASE

Appellant was indicted by the Saluda County Grand Jury for the offense of criminal
sexual conduct in the first degree. His case was called to trial on February 13, 2017, before the
Honorable Eugene C. Griffith, and a jury. David Scott, Nancy Jordan, and Richard Vieth
rgpresented appellant. Suzanne Mayes and Sutania Radlein were the a;ssistant solicitoré. R. 1.

On February 17, 2017, the jury found appellant guilty. R. 538, 11. 6711. Jﬁdge Griftith
sentenced appellant to forty years imprisonment. R. 541, 11. 13-21. | |

This appeal follows.
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ARGUMENT

The judge erred by ruling the solicitor’s closing argument was not an improper reply

argument, and therefore refused to grant the relief of a curative instruction or a mistrial where the

solicitor told the jury, not in response to appellant’s closjng argument, that it had to decide “what

crimes would and would not be tolerated,” and that “a crime 6f this nature should shock the

conscience of the community.” since this appeal to passion and prejudice was fundamental unfair

to appellant who was on trial for a child sex crime, and it also put unfair and improper pressure

N\

on the jurors living in the small Saluda community to convict.

Relevant Facts

Appellant Antonio Posey had no prior criminal record. R. 540, 11. 3-7. Appellant became
the minor girl’s “stepfather” when he moved in with her mother when the minor was only three
months old. The minor testified appellant began performing sex acts on her .when she was seven

or eight years old. She admitted that she made the accusation “about the same time that you

~ learned that Antonio was not your biological dad.” She also had gotten into trouble in school the

-

day she made the accusations. R. 81,1.23 —82,1. 5.

The minor maintained that appellant began to have o\ral sex and sexual intercourse with
her when she was almost eight years old. R. 23, 1. 23 — 24, 1. 2; R. 25, 1l. 4-9. The minor’
claimed that appellant even had sex with her when her younger sister was in the same bed. R.
36, 1; 15-38,1. 8.

The minor claimed that appellant had sex with her every night or every other night from
the time she was‘ eight years old until she was ten years old. Her mother was alleged to be taking
a bath in the bathroom right outside the bedroom where she claimed appellant hadlsex with her,

or she was “outside smokiﬁg.” R. 83, 11. 2-22. The minor also maintained that appellant put his
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hand down her par‘xts at the kitéhen table whilé her mother was in the same room washing the
dishes. R.77,1.1-79, 1. 18;

Thle minor testified that her parents would “split up for a little while” from time to time,
and they would date other people. When they would reconcile, the minor said they “fought a
lot.” R.88,1.3-89,1.19. |

On December 2, 2014, the ten-year-/old minor édmitted she got in trouble in science class
at school that day. She had a homéwork assignment that she did not complete, and she wrote on
the paper “I don’t know and I don’t care.” She also had been “written up” recently for “trashing”
another girl’s lunch. R. 47, 1. 3 — 48, 1. 7.. She was in the fifth grade at the time at Hollywood
Elementary School. Her misbehavior was reported to the principal, and to her mother.

When her mother picked her up from school that day, the minor told her mother she did
not want to talk about her behavior at school, or talk about anything. Her mother asked her to
“write it down” if something was bothering her. The minor then wrote down that she had “been
raped,” and she claiméd “Daddy” was the rapist. R. 49, Il. 7-1 8.

Kelly Morse was the minor’s fifth grade science teacher at Hollywood Elementary
School. Morse remembered calling‘the minor’s mother because of her misbehavior. R. 132, 1.
15133, 1. 9. Morse recalled that the minor did not come back to school for several days or a
week after the day she called her mother. R. 133, 1. 7135, 1. 23. ”

Captain Toby Horne of the Saluda County Shériff’ s Department testified ‘that on
December 2, 2014, the same day as the school misbehavior incident, he learned from the school
resource .officer that the minor and her mother were coming to the poliqe station. The mother

and the minor’s aunt came into the lobby of the police station at about 4:30 that afternoon as

Horne was getting ready to leave for the day. R. 297, 1. 2 —299, 1. 5. Captain Horne took



possession of the ihdex card upon which»t_he minor had written that she had been raped by
appellant. R. 298,1. 13 -301, L. 13.

The Saluda Police Départment obtained a searéh' warrant for the Home- where the minor,
her mother, appellant, and her younger sister lived. R. 301, 114 - 30;/', 1. 16. Two of the items
seized pursuant to thé search warrant were two bairs of the minor’s underwear.

Courtney Thompson, a SLED serologist, testified thét séliva was found in the “crotch
area” of two pairs of the minor’s underweér. R. 362, 1. 21 — 364, 1. 21. Although the minor
claimed appel.lant.had sexual intercourse with.her the night before when she was wearing the
underwear: “I did not find the presence .of semen anyWhere.” R."369, 11. 18-24.

Paul Meeh was the SLED DNA analyst. He analyzed the two pairs of minor’s
underwear, and DNA sampies were taken from appellanf and the minor. Meeh testified that on

- the white underwear he had a “YSTR Dl\iA pfoﬁle from Antonio Posey,” and that the pbssibility
of “randomly selecting an .unrelated male individual héving a YSTR DNA profile matching that
item was approximately one in 3300.” R.'392; li. 10-18. |

| On the other pair of the minor’s underwear, Meeh 1said the “me;tch” wés “approximately
one in 8600.” R. 393, 11. 1-25. |
The defénse case

Appellant présented the testimony of former OB-GYN Wayne Burrows. Burrowé had
practiced medicine in‘South Carolina, Georgia, Ohio, and Illinois. Burrowé was ultirﬁately
recognized as an expert in gynecology and obstetrics. R. 410,1.21 -417,1. 11.

Burrows examined the photographs from the minor’s “rape kit” examination. He
éoncluded: “[TThose photographs suggest that the child has never been Renetrated.” R. 423, 11. 7-

18; R. 424, 11. 20-24.



On' cross-examination, Burrows said he disagreed with alleged research the solicitor
claimed shoWed the overwhelming majority of children who had been raped still _had “normal
examinations” when a “rape kit” wasb done_. R. 427, 1. 9 — 430, 1. 25. Bufrov_vs said his
experience'dia not support alleged research which allegedly found that ‘.‘eighty-six percent of
. confirmed child abuse cases result in normal evaluations.” R. 430, 11. 21-25. |

Appellant Antonio Posey took the stand in his own defense. He conﬁrméd that the minor
was three months old Wh¢n he became her “stepfather.” There was other evidence that appellant
and the mother never formally married. R. 439, 1. 10 —443, 1. 12, Ap}?ellant Posey said that he
loved the minor and he also loved her lit.tle sister. Appellant denied that he ever had any sort of
sexual activit\y with the minor. R. 441,1.22 -444,1. 10; R. 446, 11. 20-25.

As to the alleged rape Ithe night before the child made her alle'gati'dns of long standing
-sexual abuse, appellant testified that he had sex with the-fninor’s mother, and that everything was
normal that night. R. 456, 1. 24— 459, 1.9,

“Character for truthfulness”

Although the cross-éxamination of the minor in ‘this case was normal cross-examination,
and her character for truthfulness was not attécked, the judge allowéd the solicitor, without
objection, to call two witnesses to testify that the minor had a gobd reputation for truthf(ulness.‘

This was purportedly done pursuaﬁt to Rule 608(a)(2), SCRE. The judge allowed the testimony,

stating, “They’re [the defense] offered the opportunity to call a witness in opposition to that if



there is one.”! - Supp. R. 1, L. ‘lO —2,1. 6. The judge also allouwed, in advance of appellant’s
testimony, that appellant coulcl also call a witness to vouch for his character for truthfulness if he
chose to testify. |

Tammy Shore, the principal at Hollywood Elementary Sch.ool,v then testified she
remembered the minor getting into trouble in science class on the day after she claimed to have
been sexually assaulted by aépellant. Shore obined the milnor’rs misbehavior was ‘“‘very out‘.of
‘ character for .her.” R. 286,1. 8 — 289, 1. 12.

Nikita Robinson was the principal at Saluda Middle School. She testlﬁed the miner had a
good reputation _for truthfulness. R. 289: L. 2lb - 291, 1. 6. Denise Campl)ellLGartrell was a
teacher at Saluda Middle Scheel. She also testiﬁed that the minor had “a good reputation” for
truthfulness. R. 292, 1. 13~293, 1. 19. | |

In response, after appellaut testified, his aunt, Natasha Jackson, testiﬁed that appellant
llad a good reputation for truthfulness and henesty and that she would believe him under oath.
R. 475,1. 1-476,1. 14.

Following this mini “trial withln a trial” elbbut reputations for truthfulness of the minor

and appellant, closing arguments were held. The solicitor weuld open in full, and would have

1 Rule 608 (a)(2), SCRE, provides: “Evidence of truthful character is admissible only after the
character of the witness for truthfulness has been attacked by opinion or reputation evidence
or otherwise.” (emphasis added). Although the defense here obviously maintained the rape
allegations were untrue, the cross-examination of the minor did not attack the minor’s character
for truthfulness, nor was she otherwise attacked for untruthful character. The misuse of this rule
of evidence, respectfully, appears the latest tactic to put before the jury inadmissible evidence
that others believe the child is a truthful child, and therefore should be believed in this case since
the State v. Kromah, 401 S.C. 340, 737 S.E.2d 490 (2013) line of cases prohibit this vouching for
the credibility of the child as impermissible bolstering. .Appellant respectfully submits such

“trials within a trial” on character for truthfulness, where not allowed by the terms of the rule as
in this case, will be confusmg to the jury.




| the right of rebuttal. The judge noted “the Eleventh Circuit has already adopted the rule. They
did it without batting an eye.” R. 478, 11. 15-23.
Closing arguments |

During the solicitor’s closing argument, the defense objected to her assertio‘p that there
was a “full DNA match’_’ of appellant Von the minor’s underwear. The judge responded, “She can |
argue that and you can argue the evidenpe. Everybody needs to coflﬁne théir arguments to the
presented evidence as previously no.“[ed'.”. R 487,1.13 —488,1. 11. ~ |

Defense counsel Rick Vieth had “the middle argument” on behalf of appellant. Vieth
argued that the forensic interviéw “was almost a ﬂippant interview. There was no sadness.”
Defense counsél noted there were “No tears. No crying.” Nothing. Even in a part of that
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interview she looked down and says I like your shoes. The forensic interviews are oﬁ file for
this Court’s considerétion. R. 502, 11. 13-25.

Defense counsel also refninded the jury that the minor alleged they “had sex every night.
and even the week before we had sex every night. . . .” R. 504, 1. 6-21. Counsel told the jury
the defense did not héve to prove motive but “[w]e know that both childfen said it’.sl better when
dad is not here. Things had moved on smoothly. It’s in all the CAC tapes. Better when he’s not
here.” R. 504, 1. 22 — 505, 1. 16. Defense counsel closed by asking the jury to use its common
sense, and consider the “real facts of this case and come back with a verdict of not guilty.”’ R.
516, 1. 3-7. | |

The solicitor then ‘began her “rebi;ttal argument.” The solicitor again argued “there is
100 percent proof that that DNA that is a match to Antonio i’osey was on her Véginal svx}abs and
in the crotch of both pairs of underwear.” R. 518, Il. 21-25. The followiﬁg occurred at tﬁe

(13

conclusion of the solicitor’s “rebuttal” argument:



You decide the evidence. That's your sworn oath and responsibility
as jurors. You decide what crime will and will not be tolerated.
submit to you a crime of this nature would shock the conscious of
any community anywhere but in this state and in this county --

MR. VIETH: Your Honof, I object to that comment. They're
giving the jury an area to think --

THE COURT: I understand. Ms. Mayes --

MS. MAYES: I'll rephrase it.

THE COURT: -- move on.

MS. MAYES: You decide this case based on the evidence before

you and that evidence is proof beyond a reasonable doubt of
criminal sexual conduct with a minor. Thank you.

THE COURT: All right. Ms. Gallman, ladies and gentlemen of the
jury, I'm gonna give y'all my instructions but let's take a brief
break.

R. 519,11 1-17. (emphasis added).

Defense counsel then asked the judge for a curative instruction or to grant a mistrial.
Defense counsel Vieth noted that the solicitor’s objectionable rémarks were “not responsive to
anything I said and I just think it’s very prejudicial in a small community like this.” Defense
counsel told fhe judge that the argument was meant to sway the jury that the cominunity would
“come down on us” if they did not find appellant guilty and “fhat’s not what this trial is about.”
R. 520, 11. 6-15.

The judge ruled that he did not think the. solicitor “overstepped the bounds of trying to
create an emotional bond with the jurors on the verdict, which I think is what you’re suggesting.”
The judge apparently reasoned that if there was any problem, his jury instruction that “you know,

no friends to reward, no enemies to punish,” would somehow, respectfully, take care of the

confusion. R. 520, 1. 6 — 521, 1. 15.



The judge, in his charge, instructed the jury: “You and I are act‘ing for this community
and for this state. It is our responsibility, mine as the Judge and yours as the jury, to make .
certain that the trial is fair ‘and you must be certain that a verdict is just‘.”. R. 532, 1I. 1-5. The
judge also instructed the jury “You have no enemies to punish. No friends to reward. Your
responsibility is fo make certain that this case-and verdict is just. I’m confident y’all will do
that.” R. 532, 1l. 1-22.
Discussion

Defense counsel correctly objected and argued that the solicitor’s rebuttal argument was
not proper rebuttal, where she argued the jury would decide “what crime will and will not be
tolerated,” and- that “a crime of this nature would shock the consciénce of ‘any community
anywhere but in this state and in this county --.”

Defense counsel correctly objected that the solicitor’s argument was that an appeal to
how the rest of the community “in a small gommunity like this” would show their displeasure
with a jury verdict of not guilty. “The cbmmunity is gonna come down on us, that’s not what
this trial is about.” I think it’s very improper. It was not responsive to anything I said and I just
think its’s very prejudicial in a small community like this.” R. 520, Il. 6-15. This was an
improper closing argliment, and also improper rebuttal.

Defense counsel asked for a curative instruction or a mistrial. R. 520, 1l. 6-15. The
judge found that he did not thir;k the solicitor “overstepped” the bounds of proper argument, and
he refused to grant relief. R. 520, 1. 16 — 521, ‘1. 6. That was error. Moreover, the judge’s
assertion that his jury instruction on “no friends to reward or enemies fo punish” would
straighten out any confusion; or “fix it” without “drawing attention to it” was simply hnavailing.

R.520,1. 16 — 521, 1. 6.
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In Lee v. State, 405 Md. 148, 950 A.2d 125 (Ct.App 2008), the Courtvfound renersible
error in the state;s clbsing argument. In Lee, the prosecutor argued that while the defendant
properly had rights that the residents in the area also had the right to be safe in tneir environment,
and she asked the jury to teaeh tne defendant a les’sQn.‘b Following the objection, the judge.
responded, “Appeals to passion, prejudice, so forth and so on, are not proper appeals. It’s an
argument, but your duty in this case is to decide the case based on the evidence, not the passion
or prejudice. Is that clear? Continue.” Lee v. State, 405 Md. at 158, 950 A.2d at 130-131.

Immediately after the judge’s curative instruction, the state’s attorney repeated her
argument urging the jury not to allow “thevlaw of the streets” to prevail, and to teach the
defendant a lesson about settling a dispute 'with; a gun. Defense counsel again _objected. |
However, this time the court overruled the dbjection. The state’s attorney then asked the jury to
teach tne defendant not to follow the laws “of the streets of Baltimore, but to follovy the laws of
the State of Mafylénd.” Lee v. State, 405 Md. a‘t‘158-159, 950 A.2d atv 130-131.

Lee was then found guilty of first degree assault, and various firearm counts, but
acquitted of attempted first and seeond degree’ ﬁurder. .

In finding reversible error, the Court in Lee v. State cited Lawson v. State, 389 Md 570,

886 A.2d 876 (2005)‘, where the prosecutor, dnring rebuttal argument, implied that the defendant
in a sexual offense c'ase was a child molester and a monster, which the Court of 'Appeals held
was improper. It was designed to inflame the jurors’ prejudices against a hated “class of
individuals” -- child molesters.

It is no secret that child sex cases, as a class of cases -- sucn as this one -- are the most

difficult cases for a defendant to get a fair trial. Sex offenders, and especially child Sex foenders,
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are despised people, and limitations on placed on where they can live, and work, and the
movements of some are monitored by the state with an electronic device. ‘

Telling the jury here that it would decide what crime will and will not be tolerated was
improper because it appealed to the passions of the jury to send a message as the “conscience of
the community was shocked” by-the nature of the crime appellant was accused of committing. It
would send a message by convicting this appellant that the community would not tolerate
molesting or having sex with children. Conversely, to find the find appellant not guilty would
send a signal that ;[he community could look the other way when such incestuoﬁs behavior
occurred. Others in thé community “would come down on us” as a bad jury if they acquitted this

accused child rapist. Tr. 613, 1l. 6-15. “It is incumbent upon the people’s representative to

maintain an air of dignity and stéy above the fray.” Lawson v. State, 389 Md. at 598, 887 A.2d

at 892, quoﬁng Walker v. State, 121 Md. App. 364, 380-381, 709 A.2d 177, 185 (1998).

The Court in Lee v. State also noted that appeals to the jury’s own interest, such as én
appeal to convict a defendant in order to preserve the quality of their own communitie.s were
“wholly improper and presumptiyely prejudicial.” Lee v. State, 405 Md. 148, 171, 950 A.2d
125, 138 (2008). In Lee v. State, the Court foﬁnd reversible error even where the triél judge, as
seen above, issued a curative instruction:

Here, the trial judge erroneousiy found the solicitor’s argument was not even improper,
.and therefore no curative instruction or mistrial were necéssary. Again, the solicitor here was
urging the jurors to show that the nature of the crime shocked the conscience of their
community, and to send a message that this »particvular crime -- child sex crime -- “will not be

tolerated.” R. 519, 1. 1-7. Appellant had a right for the jury to determine whether the state had

proved his guilt beyond a reasonable doubt. ,, Deciding wﬁether a particular “class of crime”
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would be tolerated — rather than focusing solely on whether his guilt wés prbven beyond a
reasonable doubt was fundamentally unfair to appellant. -

After her wholly improper appeai to th;: jury’é passion and prejudice as shown above, and
the defense objection, the solicitor quickly added th.a;[:"‘You decide fhis case based on the
‘evidence before yoﬁ and that evidence is proof be.yiovnd ‘é‘reas‘one}bl'e doubt of criminal sexual
cdnducf with a minor.’% R. 519,' 1. 1-14. That should be ébnclusive evidence the solicitor knew
~her appeal to thé passion and the prejudiCe of the jury was improper and unfair, and that she
knew the difference between a proper and improper closing argumeﬁt; and delibérately injected -
unfair considerations info the verdict considerations.

In State v. Beaty, Op. No. 27693 (filed December 29, 2006), thé Supreme Court found
the trial judge’s preliminary remarks to the jury that the jury’s role was to “search for the truth,
determine ‘true facts,” and render a ‘just’ Verdic_t,_” were improper. The Suprerﬁe Court noted
that in prior cases it had warned against the use of “seek the truth” language in. regards to the

state’s burden of proof beyond a reasonable doubt because it ran the risk of unconstitutionally

shifting the burden of proof to the defend_ént-. &State v. Aleksey, 343 S.C. 20, 538 S.E.2d 248
(2000). |

If a criminal jury is deciding what the “true facts” are -; or “seeking the truth” -- it is
deciding the case based upon a prepondgrance of the evidence ci\'/il sf[andard, rather than a “proof
beyond a reasonable doubt” constitutional 4crimi'nal standard.

Similarly, when a jury is told to decide “what crime will anci will not' be tolerated” in the
community, it is asked to render a verdict -- in this case -- of whether iﬁcestuous behavior will be
tolerated in that particular community or whethef the crime appellant was accused of committing

shocked the conscience of the community. As defense counsel argued, putting that pres"sure on
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the jury was improper, and it is unfair to the defendant on trial, here appellant Antonio Posey. It
also is very irnportant that the solicitor waited until the end of her imprcpen rebuttal argument to
spring this improper appecl to passion and prejudice on the jury. |

Finally, the argument was also improper, as defense ccunsel arguecl, because it was “not

responsive” to the defense’s closing argument. R. 520, Il. 3-15. The order of closing arguments

in this case was determined by the parties understanding of. State v. Beaty, supra.?2 The sol%citcr
opened in full, the defense had the middle argument, and the solicitor had a riéht of rebuttal.
Urging the jury to decide what kind of crime would be toleratcd in Saluda County, and
for it to show the nature of the crime appellant was accused of committing shocked the‘
conscience of this community, was not cnly improper -- it was not in response to anything raised

by the defense in its closing argument.

This Court, and the Supreme Court, have held that reply testimony is improper if it is not

presented to rebut evidence adduced by the defendant. See State v. Farrow, 332 S.C. 190, .504

S.E.2d 131 (Ct. App. 1998); Daniel v. Tower_* Trucking Co., 205 S.C. 333,32 S.E2d 5 (1‘944). A
rebuttal argument, as reply' evidence, must be in response to new matters raised in the defense’s
closing argument. Moreover, this Court has repeatedly held tnat a solicitor’s closing argument
must be carefully tz}ilored so that it-does not appeal to the personal biéses of the defendant, and it
may not be calculated to arouse the jufcrs’ paSsions or prcjudices, and it must stay within the

record and reasovnablc inferences. See State v. Linder, 276 S.C. 304,278 S.E.2d 335 (1981).

. The trial judge respectfully erred in finding that the solicitor’s rebuttal argument was not
improper, and not an impermissible appeal to prejudice. The court did not give a curative

instruction as the trial court did in Lee v. State, and it refused to grant a mistrial. The trial judgc

2 Rehearing granted March 24, 2017.
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erred in his refusal to grant relief because the solicitor’s argument was improper. See State v.

Craig, 267 S.C. 262, 227 S.E.2d 306 (1976); State v. Arnold, 366 S.C. 153, 221 S.E.2d 667

(1976).

The error was not harmless in this case'because appellant’s defense that the minor learned
that appellan‘é was not her biological father, aﬁd then began “écting out” and misbehaving. She
accused appellant of sexual misconduct when she got in trouble in school. Such an accusation
totally changes the dynamics of the situation — from a bad child to horribly abused chilci victim.
The defense also presented its own expert on the child’s physical examination, and it challenged
the DNA saliva evidence as far from conclusive evidence. This was not an incredible defense,
and the error in the wholly improper appeal to passion and prejudice should not be found
harmless. Cf. State v. Gates, 269 S.C. 557, 561-562, 238 S.E.2d 680, 682 (1977).

In sum, the rebuttal argument respectfully was reversible error where the judge erréd by
ruiing the argument was not improper, and he refused to grant the defense the requested relief.

State v. Craig, supra.
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CONCLUSION

By reason of the foregoing arguments, appellant’s conviction should be reversed, and this

case remanded to the Saluda County Court of General Sessions for a new trial. .

Chief Appellate Defender

ATTORNEY FOR APPELLANT

This 8th day of October, 2018.
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