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MR. MAXWELL: May itjplease the court.

THE COURT: Yes, sir.

MR. MAXWELL: Your Honor, this is Boyd Rowe. He
is’represented by Derrick Chiarenza. Mr. Rowe has
been -- he Qas indicted for entering a financial
institution with the intent to steél. Docket number
2014-GS-20-0191. I drew a count two indictment for
strong.arm robbery. He is entering a plea to that.
It ca;ries up to 15 years and the State is asking for
a 15-year sentence in this case. |

_ THE COURT: So you are dismissing the entering the
financial institution with intent to steal charge.

MR. MAXWELL: I think the way we do it is count
two it acts like a lesser included offense’using the
same indictment number.

THE COURT: I don't know that I evef heard of
doing that. You are taking onevplea to two charges.

MR. MAXWELL: This is how we've always done it.

When a lesser offense is not a lesser included offense

we can drawn up a count two indictment with the same

indictment number. We do a sentencing sheet for just
that count two indictment that is what he is pleading to
and both are filed in the same fo}der at the clerk's
office.

THE COURT: Which is accompiished by the same
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thing. Waiving presentment to the grand ﬂury?‘

MR. MAXWELL; On the strong arm, yes.

THE COURT: Everybody does something little
different and I learn something new every week so that
is this week's new thing. .

All right. Mr. Boyd William Rowe, is that you/.

THE DEFENDANT: Yes, sir.

THE COURT: Mr. Rowe, you are here today, you got
charged originally with entering a financial
institution with intent to steal charge,and they are
letting you to plead to strong arm robbery which is a
zero to 1l5-year offense./ I am told that you want to
waive presentment to the Grand Jury on the strong arm
robbery charge and your right to a jury trial; is
that correct?

THE DEFENDANT: Yes, sir.

THE COURT: All right. Now, as I said you have the
right to a jury trial. You give it up when you plead
guilty. If you want a trial you stop me and we will
arrange that for you. The State then has to present
enough evidence to convince 12 jurors that you are
guilty beyond a reasonable doubt. All 12 jurorsvwould
have to agree that you are guilty in order to convict

you and if convicted you would have the right to

appeal.
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You could challenge the State's evidence, put
up evidence of your own, testify if you want and if
you don't want tq testify the judge would instruct the
jury not to hold that against you while they are
deliberating. | |

Do’you understand those rights?

THE DEFENDANT: Yes, sir.

THE COURT: And you wish to give those rights up
and plead guilty today?

THE DEFENDANT: Yes, sir.

THE COURT: Are you pleading guilty to this charge

because you are guilty of it?

THE DEFENDANT: Yes, I am guilty.

THE CCURT: Are you under the influence of any
drugs or alcohol today?

THE DEFENDANT: No. I just take medication.

THE COURT: What do you take it for?

THE DEFENDANT: I take tramadol. I had a brain
operation and I take elavil. The doctor put me on
medication and I was -- I was —-- I had a brain
oéeration and I take -- I was on dilaudid and
gabapentin but I had to quite taking it because it
made me like a zombie, and I take loﬁax. I'm having

problems with my prostate. I can't urine and stuff.

Yeah, I take medication because I have bad
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migraines and stuff like that.

THE COURT: Let's just go over that fbr avminute
because I need to make sure you understand and you
know what you are doing and that you are not under the
influence of your drugs. I am not trying to get you
to change your mind I just have a duty to make sure
that you understand what you are doing here today.

How long ago did you have this brain operation.

THE DEFENDANT: About two and a half years ago.

THE COURT: Okay, and at the time you did it you
were taking medicationé

THE DEFENDANT: Yes, sir. As we go on my lawyer is
going to tell you that my mom is about to pass away.
She has got a Hepatitis C and I was going thréugh some
problems around my house and I caught my sister
smoking crack in the house. That is what caused one
problem, aﬂd my girlfriend is an alcoholic and she
went to the hospital and stuff like that. I was in
depression of where my heart was on the floor. Do you
know what I am saying?

THE COURT: Let's talk about the medication that
you are taking now. You are taking prescription
medication?

THE DEFENDANT: Yes, sir.

THE COURT: And they give it to you at the jail?
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- THE DEFENDANT: Yes, sir. .
THE COURT: And when is the last time you took
some? ¢

THE DEFENDANT: This morning. A little while ago.

THE COURT: And you took what they gave you in
the’prescribed amount.

THE DEFENDANT: Yes, sir.

THE COURT: Now, when you take that medication do
you remember what it is call.

THE DEFENDANT: Tramadol.

MR. CHIARENZA: Tramadol.

THE COURT: And that's for what?

THE DEFENDANT: For migraine headaches I get.

THE COURT: Are you having a migraine now?

THE DﬁFENDANT: I am under a lot of pressure right
now, yes. I have been in the cell for 13 months by
myself and I am about to go crazy in there. That's
why I take elavil and stuff.

THE COURT: Well, I know. I don't suffer from
migraines but my son has them occasionally and he
tells me he can't do anything but go lay down. There
is a difference between having a migraine right néw
and just saying well, I am under a lot of pressure.

Are you having just stress issues right now or --

THE DEFENDANT: I have been having stress issues
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for years.

THE COURT: I understand. Are you having a
migraine headache right now that is the kind you
usually have where you just have. to go lay down in a
quiet room some place. |

THE DEFENDANT: It's not that bad. I have them all

the time so I just try to deal with it.

THE COURT: Okay. So you are‘taking medicine for
that?

THE DEFENDANT: Yes, sir.

THE COURT: All right, and you took that medication
this morning?

THE DEFENDANT; Yes, sir.

THE COURT: You said earlier you took some that
kind of left you in a zombie state?

-FHE DEFENDANT: 1I'm sorry.

THE COURT: You are not taking that any more, are
you?

THE DEFENDANT: No.

THE COURT: This medicine doesn't do that to you,
does it?

THE DEFENDANT: No, I have been taking elavil. The
doctor prescribed me elavil.

THE COURT: So the medication you are taking right

now does it help you deal with things better or does

s
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it make it worse?

THE DEFENDANT: It helps me.

THé COURT: So today you understand why you are
here in court?

THE DEFENDANT: Yeah.

THE COURT: And do you understand what you are
doing in Court?

THE DEFENDANT: Yeah, I know I walked in to the
bank and took money over the countér.

"THE COURT: Well, we will get to that in a minute,
but as far as the proceedings go do you understand
what the proceedings are here today? That is a guilty
plea. Do you understand that?

THE DEFENDANT: Yes. I am pleading guilty. Yes,
sir. |

THE COURT: And this is somethir;g that you
understand why you are here and what you are doing
today, is that right?

THE DEFENDANT: Yes.

THE COURT: Okay. Now, do you need any more time
with your lawyer?

THE DEFENDANT: No.

THE COURT: Are you satisfied with his
representation?

THE DEFENDANT: (Shaking head in the negative). I
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just -- _ )

THE COURT: I need you say out loud whether or

not you are because one of the things thgt people do
~

is after they go to jail then they start thinking
about, well, I didn't get the right sentence or I
didn't get Fhe right deal and I should have had a
better lawyer. I want to know right now if you think
your lawyer shopld have done something then we can
deal with it. If we got to do something down the road
road and do it all over again then I want to avoid
doing that. )

THE DEFENDANT: Your Honor, I don't want to make

the solicitor or nobody mad at me because I got

" to plead down. I have to go with what he is going to

ask so will I take thie plea. -

THE COURT: Tell me if you are diéappointed
with your lawyer?

THE DEFENDANT: Some things is he didn't.even know
my birth date. If he's going to help me heAshould
already have everything written down. You know what
I'm saying?

I will go ahead and plead, Your Honor. I just ask
that you give me mercy.

THE COURT: We will get to that. Bﬁt again, I got

some questions I got to ask in order to make sure
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you understand what you are doing because there are
some .consequences to it. Mainly Y6u are going to
prison. So first thing is going to happen if you go
to prison somebody is going to put it in your mind,
man, your lawyer didn't do you right and you need to
file a PCR. 5So we are going to avoid that if we can.

If you ask your lawyer to do something and he
refused to do it then I need to know about that.

THE DEFENDANT: Well, I felt he should have done a
better j&b and got me a better sentence.

THE COURT: Well, i don't know that he could done
some things like that but, if like for instance some
times you go, well, here is a name of an alibi
witness. I wasn't even there. It was not me. All.
right, and you gave him/the name of somebody who can.
prove that you were somewhere else. Well, then he
wouldn't be doing a good job if you gave him the name
of somebody that can prove that you weren't there and
he never went and talked with him. It is not either
one of the situations, is it?

THE DEFENDANT: No, sir.

THE COURT: Okay. So, kind of tell me what the
nature is of the beef that you have with your lawyer
today. That's what I need to get to the bottom of.

- THE DEFENDANT: Well --
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THE COURT: Because what I am getting at some

times people have'unreasonable expectations of what
they think their lawyer can do for them. They are
guilty, they did ié and they think well, on T& lawyers
get people off. Well, that isn't the real world, but

if he hasn't done something that you want him to do,

-that's one thing. If you just think, well, I would

like it if he had gotten 'me a better deal or may be ﬁe
didn't interview these people or we have a defense and
he is refusing to pursue it.

I want to know what the nature of your gripes are
about your lawyer.

THE DEFENDANT: Your Honor, ail I know is if I
plead now to i get -- I will get it, but I don't want
it be no more than what I am getting today.

THE COURT: Is that the only thing you have as a
criticism of your lawyer?

THE DEFENDANT: Well, I'm just scared for if I
don't take this either I get more time. I'm just
scared.

THE COURT: I understand that, because I sure
wouldn't want to be in your shoes but you.are there.

THE DEFENDANT: Yes, sir. I would like to proceed
with what I get today. / s

THE COURT: Did anybodyipromise you something in
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13
order to get you to plead?

THE DEFENDANT: We they came to my hbuse honestly I
just opened the door, and Keith Lewis came to my house
and four of them came. I just opened the'front door
and said I'm guilty. At first I talked to Keith Lewis
he said he would help me out. I would get a lower
sentence and stuff like that. Yeah, I'm guilty.

THE COURT: But for like today, has éomebody
said if you plead guilty today this is what your
sentence is going to be? Did anybody tell you that?

‘THE DEFENDANT: No, éir. They just told me I

f

would -- what he said, I would get what you give me so

I don't want 30 years and they didvknock it down.

THE COURT: Well, you are not facing thirty years
you are facing up to 15. Now at some point I gather
the State is making -- what is your recommendation?

| MR. MAXWELL: The State is recommending a 15 year
sentence.

THE COURT: Okay. So the State is going to ask me
to give you 15 years. I don't know what I am going to
give you yet because I haven't heard anything about
the facts in the case so it might be 15 years. It
might be something less. But nobody has promised you
that if you plead guilty I will give you a certain

number of years, have they?
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THE DEFENDANT: No, sir.

THE COURT: Okay. All right. Didranybody threaten
you to get you to plead?

THE DEFENDANT: I take this today.

THE COURT: Take it or today or the offer is off
the table? 3

THE DEFENDANT: Get right back to where we are at
the beginning.

THE COURT: So you potentially face more time.
That is just normal. At some point the process has to
end and you either go to trial or yoﬁ piead guiity and
your sentence to pleading guilty today is facing no
more than 15 years.

THE DEFENDANT: Yes.

THE COURT: The penalty with intent to steal what
was that? |

MR. MAXWELL: I believe it is thirty years.

THE COURT: Thirty years. So you were facing 30
years?

THE DEFENDANT: Yes, sir.

THE COURT: So now the most you are facing is 15.
Your lawyer did a good job there for you.

THE DEFENDANT: Yes, sir.

THE COURT: Cut that in half. That's your

exposure. So, you were in a bad place. You are in a
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little better place but you are still not in a place

that you want to be here but --

THE DEFENDANT: I keep turning. I'm deaf in my
left ear.

THE COURT: That's okay. I'm a little hard of
hearing. If you need me to speak up I will. My wife
is always saying she gets a little irritated because I
am always asking her to repeat something so I don take
offenge when people ask me to repeat it. Okay.

Now, how old are you?

THE DEFENDANT: I just turned 53 on the third of
this month. |

THE COURT: All right. And how far did you get in
school?

THE DEFENDANT: I‘went to college and stuff.

THE COURT: All right. Now before you got arrested
did you have a job?

THE DEFENDANT: Yes, sir. I been working for
myself. |

THE COURT: Doing what?

THE DEFENDANT: I rebuild houses, remodel houses,
add on houses, build decks. Anything to do with
building a house.

THE COURT: Are you married?

‘THE DEFENDANT: No, sir.
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16
THE COURT: Do you have children?

THE DEFENbANT: Yes, sir.

THE COURT: All right.

THE DEFENDANT: I have one daughter that's what's
killing me right now.

THE COURT: Okay.

THE DEFENDANT: She is having problems with why I
am in jail now.

THE COURT: I understand well. Some times these
things'cause a lot of consequences.

THE DEFENDANT: I messed up bad.

THE COURT: Now, does this geﬁtleman understand
what he is doing here tqday in your opinion?

MR. CHIARENZA: I believe so Your Honor. We've
had extensive conversations about his case. I think
§n three occasions here at the courthouse including
today, and also at the detention'Fenter.

I'm quite certain he understands what he is doing
here tbday.

THE COURT: As far as his health issues any
question in your hind about his ability to understand
what he is doing or assist you today.

MR. CHIARENZE: Your Honor, Mr. Rowe does have
numerous health issues. I don't think any of them rise

to the level that would present him from understanding
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what he is doing today. I think that what the Court'
has seen up to this point and what the Court will see
during the course of this plea are really more than
anything a lot of frustration on Boyd's part. A lot
of regret. I know he is frustrated with me. I will
address that at the proper time, but I've been doing
this for 23 years and I have no concerns regarding his
competency with him going forward.

THE COURT: Did you have any reason to think that
his ability to understand the difference between right
and wrong had anything to do with this his decision.

MR. CHIARENZE: No, Your Honor, and obviously that
was something that had to bé evaluated in sizing up
this case, in fact at one point I discussed with
solicitor Maxwell that I was pondering perhaps an
evaluation, however I don't believe that I could have
in good faith sought one for the purposes of seeking a
defense.

I think just factually just the way the State would
testify to the facts and events that occurred
afterward also given that I think the State would in

all likelihood be able to successfully argue that

‘there was a degree of voluntarily intoxication based

on as the Court will hear he took some medication on

\

that day that was not prescribed. He shouldn't have
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been taking. So, in short, Your Honor, no, I do not

believe that it would have been fruitful to proceed to
tr;al with any sort of a mental health or insanity
defense or a gquilty but mentally ill or bf reason of
insanity.

|

'THE COURT: Fair enough. I find his plea is
freely and voluntarily made.

MR, MAXWELLE This incident took place on May the
8th of 2014 at the First Citizen Bank on Palmer Street
in,Ridgeway area in Fairfield County. About
mid-aftérnoon a person described as a white male at
the time approach a teller -- Fannie Ford was the
teller, approached her window inside the bank and said
give me all the money. No die pack or, funny money.
She complied. Provided him with the money. The
person she described was a white male, gaﬁe a clothing
description, picked up the money and left the store.
Some other people in the store or in the bank saw him:
but I don't think the§ realized what was going on at
the time. Some witnesses that were outside the bank
said they saw someone running from the bank get into a
white Chevrolet S-10 small truck and leave fhe area.
They had that information. There was a surveillance
video. |

The white mail was dressed in jeans, camouflage
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jacket, a hat and scarf over his face entering the
bank. During this time they got some infOﬁmation I
think may be they put picture of the surveillance
video on the news. The next day or some time between
the é;ght and the ninth they got the information that
the person looked like Bbyd Rowe.

There was- $1,934 taken. I forgot to include that
fact. On the ninth, the day after the robbery,
investigators went to Mr. Rowe's residence. He gave
them consent to search the house. They did a search
ané weren't able to find anything. He was arrested.
At that point in time they learned that he was with a
Steve Wright. EArlier that day they spoke with Mr.
Wright. Mr. Wright says that Mr. Rowe had approach
him and asked him to borrow a truck from William
Herzog (phonetics) and tﬁat Mr. Wright borrowed the
truck from Mr. -Herzog, gave it to Mr. Rowe. Mr. Rowe -
and Mr. Wright were together. At some point Mr.
Wright says he was dropped off. Mr. Rowe went
somewhere. Later on Mr. Rowe came and picked him up.
He wasn't there during the bank robbery.

Mr. Herzog does own a small white Chevrolet S10
pickup truck. He does say he did loan it to Mr.

Wright. I think he said Mr. Rowe was with Mr. Wright

at the time the truck was borrowed on the day of the
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robbery. The same day, the 9th, that Mr. Rowe was

arrested there was a phone call he made from the jail

to an informant with the sheriff's department who

after the phone call let the sheriff department know
the contents of that phone call where Mr.‘Rowe told
the the informant that the money was in his residence
and gave her the exact location of the money.
Sheriff's department with that information went and
got a search warrant. Served the search warrant and
ended up finding $386 inside Mr. Rowe's residence. On
the 12th of May Mr. Rowe contacted investigator and

said he wanted to talk to them. He went and talked to

them where he did admit to going in the bank and

asking for money and saying don't give me any dfe,
packs or funny money‘and taking the money. He
explained that he was high on pills at the time,
smoked crack cocaine and that's what he used most of
the money on.

I will give you his prior record at the appropriate
time as well.

THE COURT: Go ahead.

MR. MAXWELL: 1990 Mr. Rowe went to federal prison
for bank robbery. Served 106 months. 2001 he had
another strong arm robbery. He received a 1l5-year

sentence suspended to 12 years active and five years
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probation. He had a purse snatching conviction in '01

and since then he had some Magistrate level offenses
other then those two incidents.

THE COURT: All right. Well, there is certainly a
substantial factual bésis for the plea. What would
you like té tell me?

MR. CHIARENZA: Thank you, Yéur Honor. May it
please the Court. .

Your Honor, as I eluded to earlier, this is
difficult for Boyd. He is frustrated today but I have

done everything that I know to do to explain to him

- what our options were and why this is the best

possible one, and I find myself having similar
conversations. Certain things I've repeated during
the course of representing my client and one thing
that I've got to tell him is listen. You only have a
couple of choices here and none of them are
necessarily good. But there is one that is better
then the other one. You may not get the choice you
want, but this comes down to a question of taking the
best choice that we have as ah option.

I explaihed to Boyd that his choices currently were
one, to opt for a trial. We discussed the fact in
this case from day one, from the first moment I met

him he never denied culpability and clearly never
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denied it to law enforcement or at less ultimately

admitted to law enforcement his involvement.

I've tried a number of cases. You can sort oflsee
what you have and what you don't have and in this case
certainly from the standpoint of his behavior on that
déy, at least it would have been testified to by the
State, that there was a degree of planning in
borrowing a ;ehicle. That there was at least the
knowledge to go in and say don't give me any funny
money . That there was an attempt to extricate himself
from the scene and to basically flee the crime. So I
think given all of those things and given what he was

able to accomplish whether he was in his quote,

unquote, right mind at the time, I do not believe the

‘trial would have been the best possible option and

tried to convey that notion to him all the while
expressiﬁg ny willingness‘to go to trial if that's
what he actually wanted to do. But I don't believe
Boyd ever wanted to try this case. In fact he is not
looking for a jury trial. So then we get to the place
where someone is looking for what may just not be
possible under the circ&mstances. And I want to thank
the solicitor's office in ultimately coming down to

the plea offer that they made which is plead to the-

zero to 15 strong arm.
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I think factually it is absolutely appropriate.

Had this not been a financial institution this is a

strong arm robbery. No threat was communicated in the

. theft.. No weapon was brandished. He never made any

sort of assault or even sort of assault gesture. By
all accounts he %alked in to the bank and said, give
me the money and don't give me any\funny money. Took
the money and walked out.

I believe, obviously, an assault depends in great
part on the perceptionlof the peréon being encountered
by the defendant. So I think again a strong arm
robbery is appropriate charge given the facts, had
this not been a financial institd£ion they couldn't
have charged him with anything other then that.

So then you deal with what is he going to get. Mr.
Maxwell has done for us everything that he feels that
is appropriate for him to do. Would I love to com; in
here with a cap of five, absolutely. Would Mr. Rowe
have liked that, certainly. Can I necessarily find
fault with the solicitor's office for not doing that,
I don't believe so because they had a case that
factually was strong for the State and they really had
no obligation to negotiate with us and it hasltaken us

a long time to get to this point. 1In fact this plea‘

offer wasn't on the table until about last week or so
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and I think that is a result of Mr. Maxwell and I

going back and forth on this. My expreésing to him
some of my concern about Mr. Rowe. Some of his
personnel hardships, which I will get in to in a
minute.

So, here we are. Part of Boyd's frustration is
today I had to give him that this,is the time to fish
or cut bait. We can either tell them we want a trial
on this case or you are going to have to plead. I
think he feels like I sprung that on him. That he
hasn't had enough time to process that. To that
extent he may have a legitimate gripe there. Perhaps
he does. - The only reason I say that is because égain
this‘offer was only made in the past week or so. I
tolg Mr. Maxwell I'll bring him up here and I'd talk
to him. I am certainly going to stress to him that I
believe that the plea is in his best interest. We
have been up here twicg_before with potential of a
plea that didn't go. That he would certainly have
family members it is not as if he's wandering the
world a}one. He does have six siblings. He is an
integral part of the family. I have no doubt would
have had family memberé here for you had this gone in
that direction but on the one hand I wanted to do what

I could to accommodate the State's patience in working
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with us. I did not want to lose this offer and quite

honestly I didn't know if Boyd would be in a position
where -we would be able to get this done today. So I
didn't make any sort of herculean effort to gather in
mitigating famiiy witnesses, but I can tell the Court
they have been in touch with me and I have absolutely
no doubt.that they would tell this Court the sort of
things that the Court hears from loving family members
that wants to tell you that Boyd is not a bad fellow.
That he has been a big part of their family. That he
has supported members of the family during the course
of his life aﬁd that they would continue to support
him whenever he would be released from prison.

THE COURT: I notice on the sentencing sheet this
is marked non-violent?

MR. MAXWELL: It is not a violent offense under
the statute. It is a crime of violence which pértain;
to a firearm possession statute which is most violent
cfimes and crimes of violence. I tﬁink strong arm is
one of the crimes that is a crime of violence but not
a violent crime.

THE COURT: So it wouldn't affect his pa£ole
eligibility? I wanted to make sure we got that
covered in case he needed to explain that to him. All

right.
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MR. CHIARENZA: And I addressed that, Your Honor,

and I told Mr. Rowe my understanding of this because
of it's non-violent nature and that nobody can tell
him when he may be paroled or be maxed out or be
released, but my understanding generally speaking is
he would be eligible-after 25 percent of the court's
sentence and max out around fifty percent of the
court's sentence. But that was simply a guideline for
him to go by.

In addition, Your Honor, just while we are on the
subject of time, he has been incarcerated since he was\
arresfed May 12th of last year. So that would give
him one year and nine‘days in the Fairfield County
Detention Center. I reviewed his warrant. As the
Court heard from the State this ikcidgnt occurred on
May 9th. After a éouple of days investigation it was
May 12th wﬂen he was ultimately served with the

warrant and that's the date that is indicated on the

warrant. I certainly would believe he would be

entitled to credit for that time with whatever

sentence the Court were to give him.

Your Honor, the Court has heard his criminal

history, and what I would point out in the time since

N

the last offense that he got any time for up to 2014

there were no convictions of any sort. They were
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Magistrate level offenses in there. I believe that
during that time Boyd was being a responsible
individual.’ He was being productive. He will tell
the Court what sort of work he was doing. He Qas
doing construction. He was going up and down ladders.
He was getting on roofs. He.was doing heavy lifting,
He was painting and did a lot of Qork for some
respected‘folks here in the town of Winnsboro.

In about 2013 he was violently assaulted in
Newberry County. His head was cracked wide open. He
doesn't really know what the guy hit him with. All I
know is that he was essential left for dead bleeding
from the skull. He spent six weeks in intensive care.
Ultimately an individual was charged with I believe
assault and battery with intent to kill. For whatever
reason that case was non-pros. He has never been
contacted by victim's advocate on that case. He never
had any contact with the Newberry County Solicitor's
Office as to why_ they did with what they did with that
case. My suspicion he was incarcerated. They weren't
able to find him. They may have made a good faith
effort to contact him. I don't know. Regardless of
the fact, what that has left him with is more or less
a soft skull, Your Honor. He has got a scar that is

probably eight or ten inches long and suffered a very
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severe skull fracture. He is on medication for that.

The Court has heard that he has got anxiety and
migraines. He also is currently suffering from a

hernia which he has been seeking fegular medical

- treatment for as best they can deal with it at the

detention center.

At the time of this incident, Your Honor, this was
about a year or so after the assault, he was not
working or really couldn't maintain any regular work
because he was on drugs that as he told you made him
like a iombie. Nobody wanted him working for them.
He‘couldn't-go ué and down a laddé&. He was a
liability for himself and anybody he would be working
for. That led to depression. That led to some issues
with his home life. Then starts taking some xanax.
He has denied any extensive use of controlled
substance, but the Court has heard that is an
allegation or part of whaf may have led up to this
event.

Your Honor, at the very least he was on a
combination of prescription medication and some other
stuff he shouldn't have been taking and that was as a
result of just really hitting rock bottom. Also at‘
the time his mother had been diagnosed with Hepatitis

C. She is terminal. She's in hospice care now.
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Again, this is is part of his frustrations. He

hasn't seen her since she has been incarcerated since
May of last year. He has been waiting for a phone
call from his sister that his mother has passed away.
He can't even call his mom because from what he has
told me he can't put monetary credit on his phone
account because all -- any money he gets into his
account goes towards his medical treatment. So, he
knows that in all likelihood she would pass and he
wouldn't get to say goodbye. |

Part of his frustration with me is that there was .
nothing I could do to address that situation. I told

him even on a hardship, some sort of one-day furléugh

for a funeral. We are not there yet. She could hang

on for another month or two. So they can't let him
out of jail to wait for a time when he can perhaps go
to her funeral. We also had some disconnect on some
other issues. I would like to think that we resolved

those today, but again, I got thick skin. I am

‘sympathetic with his frustration and his concern, but

the bottom of my heart I think we are doing what is
besf for Boyd today, Your Honor, because again, this
may be not a good choice but this is one that is
better then the al;ernative/and I.think the plea to&ay

certainly is better then the alternative; taking this
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case to trial. We are just .at the point where it had

to get resolved otherwise this matter was going to be
called for trial at the upcoming term of Court.
Finally, Your Honor, I would like Boyd to address
the Court. I would just ask this Court to take into
consideration he has got some  serious medical needs.
Hg is going to need probably medical care for the rest
of his life with the condition that his skull is in.
He is getting ready to'go probably to the worse place
possible for a guy who has got a soft head. Literally
he has got a soft cranium and that's a great concern
of his. He's worried about where he will be housed
-
and what sort of people that he is going to encounfer
there. One blow to the head and that may be the end
fo¥ him. I think that he still does have some
psychiatric issues that are being attended to.
Certainly.Qith\prescriptions he has got anxiety, he
has got depression, but you know, so he has got the
double whammy of physical issues and psychiatric
issues as well. Does ﬁe necessarily deserve fhis
Court's consideration for that? I would hope so, and
I know the Court has to balance that'out with his
prior criminal history. He did go in to a financial
institution. He did demand money and he did take it

and carry it off, and the Court is well aware that ﬁés
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not the first type of incident.

All I would ask, again, that we put that in
perceptive. That a good many years transpired after
he was, you know, originally convicted for that sort
of thing and this tragedy occurred after his assault.
His losing any reai opportunity to keep gainful
employment and his mother being diagnosed as
terminally %ll. And that's how he stands before you
today.

THE COURT: All right. Well, Mr. Rowe, is there
anything else you like to say?

MR. ROWE: Yes, sir. I wish I never took them
xanax that day. I was under debress%pn real bad
because I help take care of her and I couldn't handle
taking care of her. I couldn't see her laying there
dying. So, I was underneath stress and depression. I

also had a girlfriend where she was alcoholic. I had

to put her in -- took her to the hospital in Columbia

and they put her in alecohol center; Palmetto Springs
near Richland Memorial. So, I was getting xanax for
my depression and when I took them I had drank a
couple of beers that morning with Steve Wright, and
after that I don't remember nothing. And nobody wants
to believe that though, but I was at my momma's house.

I never dishonor my momma. I got to live with the N
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‘rest of my life my daughter, she just turned 16. I

want to see her graduate from high school. I-juSt ask
the the Court to please have mercy on me. I wpuld
never have done what I did. I mean, I wasn't in my
right mind. If I was in my right mind I would never
have done that. I have’put my sister out of the héuse
for smoking crack cocaine before that. I even talked
to Jimmy Barrels (phonetics) aboﬁt it. He use to be
the sheriff. I called him and put her out of the
house and that's how things led to one thing or the
other. But everybody thinks I was on drugs. If I
never took those xanax I would never ddne what I done.
I want you to have mercy on me, please sir. I don't
even know your name.

THEJCOURT: Young.:

THE DEFENDANT: Mr. Young. Please have mercy on
me. ,

THE COURT: Well, you know, you have gotten a good
break from the State and &ou~have gotten as I learned
about this case, excellent representation by your
lawyer. I know you expressed at the beginning of this
that you were frustrated with him, but you went from
being charged with a crime that not only could you get

thirty years for, it was no parole. And if you'gotten

thirty years which was entirely possible because you
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got prior convictions for robberies, you would be

looking at 27, 28 years in prisoh. Your lawyer got
you a plea to a 15-year cap and you are pqrole
eligiblé. So, you know, you should and I hope that
you will in time think about what a good lawyer you
have, So you got a good deal here because I have seen
the Stateythrow the book at people who have a lot less
of a record then you got. And so, I sympathize with
your health conditions and that, but, the fact of the
matter is your_prior record really does come back to

haunt you. It is not that you just went that day and

- committed this offense. It is not the first time you

done this either, and so that is really why I have to
impose a 15-year sentence. So, that is the sentence
of the Court, 15 years at the Departmeﬁt of
Corrections. You get credit for the 374 days that you
already have been in.

Good luck to you. |

MR. CHIARENZA: Tﬁank you, Your Honor.

MR. MAXWELL: Thank you,»Youf Honor.

(END OF TRANSCRIPT) \
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I, the undersigned Aileen Butler, Official Court Reporter

for the 16TH Judicial Circuit of the State of South Carolina, do

hereby certify that the foregoing‘is a true, accurate, and
complete transcript of record of all the proceedings in the
captioned case, in the Circuit Court for Fairfield County, South
Carolina, on the 2lst day of May, 2015.

I do further certify that I am neither of kin, counsel, nor
interest to any party hereto.
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(b) after a plea of not guilty

(b)
(©)

The date upon which sentence was imposed and the terms of the sentence:

@ _MAY 2[, 20|

0 _Ezereen (1) YeaeS (noN-vaaler)
© '
Check whether a finding of guilty was made:

(@ after aplea of guilty TR UNTACTLY Al OUNZNTE( L ZEEAT LY

()  afteraplea of nolo contendere -

Did you appeal from the judgment of conviction or the imposition of sentence?

NO

If you answered Ayese@ to (7), list:
(@  the name of each Court to which you appealed:

ii.

iii.
(b)  the result in each such Court to which you appealed:

ii.

iii.

()  the date of each such result':

ii.

fii.

(d  ifknown, citations of any written opinion or orders entered pursuant to such
results:

i.

ii.

iii.
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State concisely the grounds on which you base your allegation that you are being held in

| custody unlawfully:

(@) _ZNEFFECTIVE ASSISIANCE OF COUNSEL
(b) _ZWUOLUNTARY ANN UNZNTEUT GEAT PLEA
©  _CoNSTZruTZONAL. DePRZVATZON

State concisely and in the same order the facts which support each of the grounds set out
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Prior to this application have you filed with respect to this conviction:

(@)  any petition in a State Court under South Carolina Law? QO

(b)  any petition in State or Federal Courts for habeas corpus or post-convictions

relief? __no
(c)  any petition in the United States Supreme Court for certiorari other than petitions,
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i
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14.

15.

(c)  the disposition thereof:

(d) the date of each such disposition:
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i

ii.

iil.

iv.
Has any ground set forth in (10) been previously presented to this or any other Court,

State or Federal, in any petition, motion or application which you have filed?

NO

- il

If you answered “yes” to (14) identify:
(2)  which grounds have been presented:

i

ii.

(b)  the proceedings in which each ground was raised:

i

ii.

iii.




16.

17.

18.

39

If any ground set forth in (10) has not previously been presented to any Court, State or
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AS FeLOWX! ' :

= .(G) INEFFECTIVE ASSTSTAMCE OF CcouNSEL

THE APPLICANT wAS DEOTEN HIS STXTH AND FouRTeeNTH AMEUEGST
RTGHTS TD AN EFFECTIVE ASSTSTANMCE OF coulSel. IAMSOFAR AS HIR PEA

coUNSEL FATLED To PROVIDE COMPETEST REPRESENTATION, AND THEE oMZSIK
WERE PREIUDICTAL TO HZS DEFEHSE, | |

i .
THE MSPLICANTS CcOuNSEL FALLEDN To PROMRLY ZNVESTIGATE THE FACIX

suu:c/unbm& THE CTRCUMSTANCES THAT LEADN To HZE ARRKT , ok TO

TZSCUSS THE PARAMETRS. OF HILS DEFENSE, ZIT HAS RN CLeARLT

ESTABLISHEDN TWAT THE AMOUNT OF PRE-TRZAL RESEARCH | 0L THE LAk

THECEOF , caN MOST IEFINZTELY AFFECT THE OUT COME OF A CRzUzNAL

)
DEFENDANTS  TRZAL . DAVZS V. ALARAMA , loo s.c7 1a27 ( 1%0).
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STANDARDN oF Review

EFFECTIVE ASSZSTANCE OF Counsél s WHZCH WZLL SATZSEY THE
REAUZREMENTS OF THE SZXTH AMENDMEST | ZS couns€él. TwAT wal

BE REASONPALY LTICELY T0 REUDER. ReASONPRLY EFFATIVE ASSESTANCE

CIVEN THE TOTALZTY OF THE CZRCLUMSTANCES . WASHINMETON Y,

STRECEIAMD | 693 F.2) 1242 1256 (C.4.5 1M82) | 4Lh (LS. 668 . 104

M)

MAYS v, ealecoM 63l F2d 48,52 (A5 1a30).

S.cT. 2062 (\984) . LOCKHART V. FRETWELL , 113 S.cT 3% (1993),

ZN CoNSINERZNG THE TOTALLTY OF THE CTROMASTANCES | A

Vi
COUET MUST EXAMZINE THE ACALTY OF couaSelS ASSTSTANCE rFrold

TTME OF ZNTTTAL RETENTZON) R APPOINTMENNT , THROUEH THE TZAE

OF AREAL. GooDWEZN V. BALKCOY , 634 Fi2d 144 ,gas (192])

| STATE v. wzuzams , 571 S€.2d 03 (cT. arp. 2002).

T.(x) coErczoN AND TNMNUCEMENT ZNTD PLEA OF GUZITY
THE- APPLTCANT CONTENDS THAT HIS PLEA CANNET B CoNS TN
VOLUNTARY | DUE To MDAl REZNG DENZEN EFFECTIVE ASSZSTANGE OF

CSUNSEL. , AND THAT THE PIEA WAS BROUGHT ABOUT BY TGADRANCE |

AND THE LACK OF LOMATEUE oN THE PART OF HZS ATTORMEY, AY
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TSSUTNG- ERRDNEOUS ADVZICE AS 7O THE PLEA ENTERED 8Y e

APPLZCANT . HengoN Y. STATE 2775€.2d 338 ( nm).
THE APPLTCANT SUBMZTTS THE FOLLOWZAG- CONCERNZNG HZS

ONINTELLZCENT AMN ZAVALUNTARY PLEA :

(V) ComsEL DT NOT ACTUALLY OR SUASTANTZALLY ASSTST HEM

N DECTDING WHETHER TO PLEA ok M:TG '

(2 couNsSEL DTA NOT FAMZLZARTZE HTMSELF wziH THE FACT

OF THE CASG.)

(®) CouNsel DLD NOT ZWPART 7O THE APPLTCANT AN UNAER -

| \
STANDTNG oF THE 1AW N reaTzo TO THE FACTS,

M) COUNSEL ZsSUEh ERROWEDUS ANITCE TD THE APPLZCANT AS

TD THE LENGH 6F THE SEDTENCE HE weull) RECEZVE BY €NTERZNG MHZS

- PLEA

b

(8) CourSélL Zssueh AMZLE To THE APLICAIT 7o THE EFFECT

THAT NG DEFEASE WAS POSIZRLE TO HZS c;mnees

(L) COUNSEL CoRCeD AMD TABUCEA THE APPLZCANT INTD
EANTERTAIE HTR PLEA BY MAKZNG THREATS AS 7o THE LENGTH oF
SETEICE HE Loty RECETVE BT NGT FLEABZAIG cuzlTY | waHUT
ANY REGRRN TO EXPLATAZNG TH€ TRTAL PROCESS. |
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COUNZELS OFFERTNG OF AWTCE , wHTCH wWAS BASED SoLely oaf
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MORESIR | THE ACPLZCAST CONTENNNS THAT HEZS CouNSEL , FRon
THE SUTSET | BeGAN TO SPFEAK OF A QUILTY PLEA wWHICH Couniél SAu}
AND Po()lT&RYC—D AS THE APPLZCA'MZ(' oNLY OPPORTUNZTY, couNSélL_
INTENTZoUAWLY PATITEA A BLEAK PICTURE TO THE APPLZCANT ok
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AmtcAm’ ABDUT THE smecT ON-COTNG DAL MAKZAG- waz7id
THE SOLTCTTOK,  THE ARPZCART | FACED Loz THE TACTZCAL PRESSULE

68F THE sarczroﬁ: OFFZCE AND HZS ow,u’ CouNSEL \FZIALLY CAVED
ZU THE DMANN FBR HZS STeeR- MRTVEN PLEA OF GUZITY

STANAARN OF Revza)

FBR A PleA To BE EATRED KNDWINGLY ANA VOLUNTARZLY, A

CRTMTNAL DEFGNANT MUCT PosCESS AN UMNELSTAVAZAG- oF THE

' 7
LAS TN RECATZON To THE FACIS ZS THe Funcrzen] oF 7HE ACCUSEAS
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CONCLUSZON

THE APRLZCANT MAINTAZALS THAT THE RTEHT 70 EFFECTZVE
ASSESTANCE OF CounSEL MUST OROTNARILY SHoW ACTUAL. PREJUDZCE,
HE MAY &C RULZEVEDN oOF THAT BuRdDEN ZF ¢0unise£_'c ZAEFFEC TTVE NESS
7S so PERVASZVE AS 1D RENDER A PAATicuLAezzeA PREJUNZCE
INGUZRT UNNECESSART. FURTHEC | THE APPLTCANT MATWTATAS r#AT
THE RIGHT To EFFECTIVE ASSTSTAKE OF Coulisél MAT BE VZoA7ED
BY cVEN AN ZSOLATED &€ROR OF COUuNSEL ZF 7HE ERROE. ZS
SUFFZCZENTLY BGREGZOUS AND PRETUANZCTAL . MURRAT V.
CARRZER | 4T ULS. 4TR (\gL).

RELTEF SougHT

.

WHEREFORE , BASED OW THE FOREGOT AL, THE APPLTCANT REDUEH
Al EVIDENTZARY HEReZNG AND THE GCRANT OF HTS APPLZCATZOA FOR
ST~ (ONNZCTZOM] RELTEF AND VAWATZON OF THE COIVECTzON AMN

SedTENCE .
pMATeD FEORUARY A 20ils EECT WY SuUBMZTTED,

A b Kt

oA wlZau \Tacswe
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF FAIRFIELD ) SIXTH JUDICIAL CIRCUIT -
Boyd William Rowe, #273284, ) 2016-CP-20-082
- )
Applicant, ) -
§ )
V. ) RETURN
)
State of South Carolina, )
)
Respondent. )
)

Respondent, making its Return to the application for post-conviction relief (PCR) filed
March 7, 2016, would respectfully show this Court:

L

Applicant is presently confined in the South Carolina Department of Corrections pursuant

/to orders of commitment of the Fairfield County Clerk of Court. Applicant was indicted by the

May 2015 term of‘ the Fairfield County Grand »Jury for one (1) count of Strong armed Robbery
and one (1) count of entering ﬁﬁan'cial institution with intent to steal (2014-GS-20-1_91). Derrick -
Chiarenza, Esquire represented Applicant. On May 4, 2015, Applicant waived presentment to the
Grand Jury and pled guilty as Lind_icted. The Honorable Roger M. Yoﬁng sentenced Applicant,
with recommendation by the State, to incarceration for fifteen (15) years. Applicant did not
appeal his conviction or sentence.

Attached he{ewith and incorpo;ated herein are the records of the Fairfield County Clerk
of Court regarding the subject conviction(s), Applicant's records from the South Carolina
Deﬁartment of Corrections, and the guilty plea transcript. Respondent reserves the right to

amend this Return upon receipt of any relevant materials.

C.A. No. 2016-CP-20-082: Page 1 of 5
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In his original Application, Applicant alleges that he is being held in custody unlawfully
for the following reasons:

1. “Ineffective Assistance of Counsel”

a. “Counsel failed to provide competent representation, and these
omissions were prejudicial to his defense.”

b. “Counsel failed to properly investigate the facts surrounding the
circumstances that lead to his arrest, or to discuss the parameters of his
defense.”

2. “Involuntary Guilty Plea”

a. “Counsel did not actually or substantlally assist him in deciding
whether to plea or not.” )

b. “Counsel did not familiarize himself with facts of the case.”

¢. “Counsel did not impart to the applicant an understanding of the law in
relation to the facts.”

d. “Counsel issued erroneous advice to the applicant as to the length of
the sentence he would receive by entering his plea.”

e. “Counsel coerced and induced the applicant into entering his plea by
making threats as to the length of sentence he would receive by not
pleading guilty, without any regard to explaining the trial process.”

3. “Constitutional Deprivation”

a. “The Applicants was denied his sixth and fourteenth amendment rights
to an effective assistance of counsel in so far as his plea counsel failed
to provide competent representation.”

Any claims not specifically enumerated in the PCR application or amendments will be
opposed by the State at an evidentiary hearing, and the State will seek summary dismissal of
vague or general claims at an evidentiary hearing. S.C. Code §17-27-50. All »amendments should
* be made well in advance of an evidentiary hearing by counsel of record. Rule 11, SCRCP.

I11.

Forvpurposes of thié Return, Respondent interprets Applicant’s first and third allegations
to be allegations of ineffective assistance of counsel. In a post-conviction relief action, Applicant
bears the burden of proving the allegations in their application. Butler v. State, 286 S.C. 441,

334 S.E2d 813 (1985). Where the application alleges ineffective assistance of counsel as a

C.A. No. 2016-CP-20-082: Page 2 of 5
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ground for relief, Applicant must prove that "counsel's conduct so underminéd the proper
ﬁmgtioning of the adversarial process that Ee trial cannot be relied upon as having pfoduced a
just result." Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692
(1984); Butler, 334 S.E.2d 813.

The proper measure of performance is whether the attoméy provided representation

within the range of competence required in criminal cases. The courts presume that counsel

rendered adequate assistance and made all significant decisions in the exercise of reasonable

professional judgment. Strickland, 466 U.S. 668.° The Applicant must overcome this
presumption in order to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

The reviewing court applies a fwo-pronged test in evaluating allegations of iheffective |
assistance of plea céunsel. First, Applicant must prove that counsel's performance was deficient.
Under this prong, the court measures an attorney’s performance by its "reasonableness under
professional norms." Cherry, 300 S.C. at 117, 386 S. E2d at 625, citing Strickland. Second,
counsel's deficient performance must have prejudiced Appllcant such that "there is a reasonable
probability that, but for counsel's unprofessional errors, the result of the proceeding would have
been different." Cherry, 360 S.C. at 117-18, 386.S.E.2d at 625. With respect to guilty plea
counsel, Applicant must show that there is a reasonable probability that, bilt for counsel's alleged
errors, he would not have pléd guilty and would have insisted on goiné to trial. Hill v. Lockhart,
474 U.8. 52, 106 S.Ct. 366, 88 L.Ed. 2d 203 (1985).

Respondent submits Applicant cannot satisfy either requirement of the Strickland test.
However, the allegation of ineffective éssistance of counsel probably raises questions of fact that
the record does not conclusively refute. Accordingly, Respondent requests an evidentiary

hearing to fully resolve this issue. See Sharper v. State, 279 S.C. 264, 305 S.E.2d 247 (1983)\.

C.A. No. 2016-CP-20-082: Page 3 of §
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Iv.
Applicant also alleges his plea was involuntarily given. To find a guilty plea is
voluntarily and knowingly entered into, the record must establish the Applicant had a full

understanding of the consequences of his plea and the charges against him. Boykin v. Alabama,

395 U.S. 238, 89 S.Ct. 1709 (1969); Dover v . State, 304 S.C. 433, 405 S.E.2d 391 (1991). In
determining guilty plea issues, it is proper to consider the guilty plea transcript as well as
qvidence presented.at the PCR hearing. Harris v. Leeke, 282 S.C. 131, 318 S.E.2d 360 (1984).
The transcript reﬂects that the guilty plea was knowingly and voluntarily entered with a
full understanding of the charges and consequences of the plea. Because a guilty plea is a
solemn, judicial admission of the truth of the charges against an individual, [an Applicant’s] right
to contest the validity of such a plea is usually, but not invariably, foreclosed. Blackledge v.

Allison, 431 U.S. 63, 97 S.Cot. 1621 (1977). Statements made during a guilty plea should be

considered conclusively, unless an Applicant presents valid reasons why he should be allowed to
depart from the truth of his statements. Crawford v. U.S.., 519 F.2d 347 (4" Cir. 1975) overruled
on other grounds by U.S. v. Whitley, 759 F.2d 327 (4th Cir.1985). This Court finds that the
Applicant presented no reasons to show that he should be allowed to depart from the truth of the
statements he made during his guilty plea hearing.

An Applicant who enters a plea on the advice of counsel may only attack the voluntary
and intelligent character of the pleé t;y showing that trial counsel’s representation fell below an
objective standard of reasonableness and that there is a reasonable proba:bility that, but for trial

counsel’s errors, the defendant would not have pled guilty, but would have insisted on going to

trial. Roscoe v. State, 345 S.C.16, 546 S.E.2d 417 (2001); Richardson v. State, 310 S.C. 360,

426 S.E.2d 795 (1993). Given the Applicant’s burden of proof and the analysis to be applied to

C.A. No. 2016-CP-20-082: Page 4 of 5
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ifiis claim, the Applicant’s claim of involuntaty plea is, in essence, a. claim: of ineffective
assistance of counsel, and it'will be treated as-such.
V.

Each and every allegation contained within the: application not hereinbefore: ¢ithier

- expressly-admitted; qualified or explained is-hereby denied.

VL
‘WHEREFORE, havirig made ifs ‘R‘ct‘urﬁ; the State requests that counsel be appoirited and

an evidentiary hearing be-held on Applicant’s allegations.

Respectfully submitted,

ALAN WILSON
_Attomey"'(}eneral,

JOHN W. McINTOSH
Chief Deputy Attorney General

JOHANNA C. VALENZUELA
Senior Assistant Deputy Attorney General

PATRICK SCHMECKPEPER
Assistant Attorney General

Office of the Attorney General
Post-Office Box 11549
Columbia, SC 29211

Novewhet 22,2016,

. C.A No.2016-CP-20-082: Page 5 of 5
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STATE OF SOUTH CAROLINA | D
IN THE COURT OF-COMMON PLEAS.
COUNTY OF FAIRFIELD '

BOYD WILLIAM'ROWE;;27328'4_§,

Applicant,
VS AFFIDAVIT OF SERVICE BY MAIL

STATE OF SOUTH CAROLINA,

Respondent:

¢

1. Lam an'employee of the Respondent in the abeve-captioned action.

2. Regular communication by mail exists throughout the State: of South Carolma and that
this.is-a proper circumstance of service by mail, -

3. I hiave this day served a copy of the Return on the above-captioned matter on the
following person by depositing same in the United States mail, postage prepaid:

Beth Ramsey Faulkner, Esquire
Faulkner Law Firm, LLC
PO Drawer 1030
York, SC 29745
J

"DATED this 22™ day of November, 2016.

Mallory Moms Lcs,ai Assxstanl
For Respondent.
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'STATE OF SOUTH CAROLINA,

STATE OF SOUTH CAROLINA

COUNTY OF FAIRFIELD

BOYD WILLIAM ROWE,
APPLICANT,

e

-VS-

RESPONDENT.

BEFORE:

vavvvvvvv

IN THE COURT OF COMMON PLEAS

2016-CP-20-00082

TRANSCRIPT OF RECORD

JULY 17,2017
LANCASTER,; SOUTH CAROLINA

‘THE HONORABLE R. KNOX McMAHON

APPEARANCES:
ATTORNEY FOR APPLICANT:

BETH R. FAULKNER, ESQ.

ATTORNEY FOR RESPONDENT:

DeSHAWN MITCHELL

ASSISTANT ATTORNEY GENERAL

SUSAN W. HUDGINS

~ CIRCUIT COURT REPORTER
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- THE COURT: All right. Yes,.sir.

MR. MITCHﬁLL: May it please thé Court, Your Honor?
Thisais Boyd William Rowe, 2016—CP—20—082. The Applicant is
present.and confined in the South Carolina Department of
Corrections pursuant to orders of commitment from the
Fairfield County Clerk of Court. Aﬁplicant was indicted by
the May 2015 term of thé Fairfield County Grand Jury for one
count of stroné arm robbery and one count of entering a
financial institution with intent to steal.

Mr. Chiarenza represented the Applicant oanay 4th,
2015. Applicang waived preéentiment.to the grand jury .and
pled guilty as indicted. The Honorable Roger M.'Young
sentenced Applicant with recommendation by the State to
incarceration for fifteen years. Applicant did not appeal
his conviction or sentence. He's present in the courtroom
today'représented by Ms. Faulkner. k

THE COURT: Thank you. Mr. Attorney General, I'm ﬁot
tracking. I just read the transcript and it appears he pled
guilty to stréng arm robbery only. Is that -- is that not
correct?

MR. MITCHELL: That is correct, Youf Honor.

THE COURT; All right. So he's only committed with oné
count of strbngiarm robbery and not one cdunt of entering
finéncial instifution with intent to~steai?

MR. MITCHELL: That's correct, Your Honor.
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()

BOYD ROWE - DIRECT EXAMINATION BY MS. FAULKNER 5
1 . THE COURT: Okay..\I just ~--
2 MR. MITCHELL: I apologize.
3 THE COURT: That's all right. I just wanted to make
4 sure I was trécking. All right. Yes, Ms. Faulkner;
5 MS. FAULKNER: May it please the Court, Yo-ur‘ H/onor? We
6 are ready to proceed with the application today.
7 | THE COURT: All righf} Yes; ma'am. You may call your
8 first witness.
9 MS. FAULKNER: T call Boyd Rowe to the stand.
10 THE COURT: _Ali right. If you'd come arpund, please,
11 'Mr;'Rowe, and be sworn.
12 Boyd Rowe, béing duly
13 sworn testified as follows;
14 THE COURT: All right. Yes, ma'am.
15 MS. FAULKNER: Thank you, Your Honor;
16 Direct Examination by Ms. Faulkner:
17 0 WillAyou please state yQur full name for the record?
18 A Boyd William Rowe.
19 0. Okay. And, Mr. Rowe, how old are you?
20 A Fifty-five, going on fifty—six;
21 Q Ckay. And you're currently incarcerated at SCDC, is
22 that correct?
23 A. Yes, ma'amn..
24 Q. And at what'facility are you currently serving your
25 senténce? :
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BOYD ROWE - DIRECT EXAMINATION BY MS. FAULKNER 6

1 A. At Manning Correctional Institution. I'm in MO1A

2 custody.

3 Q. Okay. And &ou're currently serving time for what

4 charge?

5 A, I was charged with common law robbery and strong arm

6 robbery. .

7 Q Okay. And ---

8 A Two counts.

9 0. Pardon me?

10 A Two count indictment.

11 0 Oné count for strong arm robbery and one count for

12 entering a financial institution with intent to steal, is
13. that correct?

14 A. I"was charged with entering a finance institution. And
15 they dropped it down to common law robbery and strong arm
16 robbery.

17 Q. Okay. So you're currently serving a senténce on strqng
18 arm robbery, correct?

19 A. Yes, ma'am.

20 Q. Okay. And when did -- you entéred a plea, is that
A21 correct? A guilty plea?

22 A, Yes. 1In the beginning I had to talk to Sheriff Lewis.
23 And I -don't even remeﬁber how things worked out, but I was
24 charged with it. i told him I was guilty because they -- I
25 had the money. Bﬁt I went'through so much and -- to get



BOYD ROWE - DIRECT EXAMINATION BY MS. FAULKNER ‘ 7

1 around to -- I didn't know where I was or what I was doing.
2 Q. Okay. When were you originally charged? Do you

3 remember? V

4 A. T was charged on May the 9th. That's when the -- I

5 think the robbery occurred on the 8th.

6 0.  And that was of what year?

7 A. 2014.

8 Q. Okay. And .you - ﬁhat is your current sentence that
9 you're se#ﬁing? How many years did you get?

10 A. I got fifteen years.

11 Q. Okay. And who represented you on these charges? Who
12 started out.representinglyou?

13 | A. Mr. Fitzsimmons, Fitzgerald, Fitzsimmons.

14 Q. Okay.

15 A. I had a lawyer by Fitzsimmons already. And then I went
16 to -- I was -- I put in for a preliminary hearing to find
17 out what was -- what I was ofiginally being charged with or
18 what I had done. And I was told that -- I think -- who is

19 that man back there in the baék back there? That looks like
20 him. What's his name?

21 Q. That's the bailiff. And you ---

22 A. QOkay. .

23 Q. You;ve got to answer my questions.

24 A, Okay. Fitzgerald. And he looks just like that man .

25 back there in the back.
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BOYD ROWE - DIRECT EXAMINATION BY MS. FAULKNER . 8
(H} _ 1 Q. Okay. ! |
| 2 A. As far'aé -
3 Q. I don't —-—-—
4 A. --- I can éee.
5 Q. --- think it is that man, ---
6 A.. Okay.v Thank you.
/ 7 Q. --- but ---
8 A. All right.
9 .Q. And then at what point -- did you change attorneys at
10 some point during your =--
11 A. ° When I went to my preliminary hearing he said that he
. 12 was not goihg to be representing me, they had another lawyer
\
(W/} 13 ‘that was going to come and represent me.
14 Q. Okay. So did you ever actuélly have a preliminary
15 hearing or not?

16 A. I went to a preliminary hearing, but they -- they

17 called it off.

18 Q. Qkay. Do you remember what the reason fdr that was?

19 A. No. The lawyer that I had said.thét I had another

20 lawyer that'was going to represent me was going to come, and
21 they postponed it.

22 Q. Okay. So who was the attorney that represented you

23 after that?

24 A, At the preliminary hearing? I never did get to go to a

(';.' - i \
N 25 preliminary hearing. '
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BOYD ROWE - DIRECT EXAMINATION BY MS. FAULKNER

1 Q. No, the next attorney? You had a first attorney, and
2 he was relieved. And who was representing you after that?
3 Mr. Chiarenza.

Okay. This ---

A
Q

5 A. Derek Chiarenza.
Q --- person that's in the courtrobm today?
A
Q

6

7 Yes, ma'am. i

8 Okay. And how many times did you meet with Mr.

9 Chiarenza?

10 A. Really about two —-- two times. And one time I was

11 trying to help out with -- there was supposed to been a

12 murder -- there was a murdef in Winnsboro. And I thought I

AN

13 had talked with one of the guys that Was supposed to have
14 done it, but it come out that it didn't work out that way.

15 Q. Okay. So you're saying that the first time you met

16 with Mr. Chiarenza was abbut’that charge or about helping -
17 out, -—-~

118 A. He talked to me in the courthouse. I went up to the
19 courthouse for a few minutes aﬁd talked to him, yes, ma'am.
20 Q. Okay. So -- and you've dealt with him at other times,
21 'correct?

22 A.  Yeah. He came to the jailhouse and talked with me
23 about three.or‘four months later. And after that I went up
24 to the courthouse to try to help out with a murder. That

25 guy that I'd known had got shot in the leg and bled to -
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BOYD ROWE - DIRECT EXAMINATION BY MS. FAULKNER . - 10

1 death.

2 Q. Okay. Did you ever meet with Mr. Chiarenza and go over
3 the discovery in your case? The evidence against you?

4 A. Wéll, he brought up and talked about what I was being

5 ‘charged with. But the evidence ana stuff, he said they had
6 alréady known what I had done. |

7 Q. Okayf- So he never went over the evidence with you? Is
8§ it yourAtestimonybthat he did not go ovér the evidence

9 against‘you? That the State had against you?

10 - A, No, he didn't. ‘He didn't know -- I don't even think he
11_ went in and investigated it.

12 Q. Okay. Now you ultimately entered a plea to‘the charge
13 ‘of strong arm robbery as you've testified'té, correct?

14 A. Well, when I -— when I entered.the plea, I was told to
15 sign a -- what is it called? The sentencing sheet. f

16 thought I was signing something that -- to not to go to the
17 grand jury with it, to take a jury trial. And I was -1

18 didn't know. I didn't have my glasses or anything. AAnd'I
19 was signing a waiver to the -- I found out I signed a waiver
20 to the |

21 Q. Presentment to the grand jury?

22 A. Yeah. I waived preseﬁtment to the grand jury. And I
23 was told that I would be signing that I wouldn't be taking a
24 jury trial.

25 Q. Okay.
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BOYD ROWE - DIRECT EXAMINATION BY MS. FAULKNER 11

1 A. I didn't know I was waiving my rights to the grand
2 Hury. |
3 Q. Okay. And is it your testimony Mr. Chiarenza did not
4 ~tal£ to'you about that and explain that to you? |
5 A. No, ma'am. We had talked about eight to ten years that
6 I was going -- possibly facing at one time. And then I
7 never did discuss anything to him about -- in the transcript
8 it says that there was a fifteen cap made. And, I mean, he
9 never did discuss that with ﬁe;
10 Q. Okay. So before you entered into the plea did youAhave
11 any discussion with Mr. Chiarenza about the senteﬁcing -
12 A. We’——— |
13 Q. --— range?
14 A. - We had talked about eight to ten years. .And then he
15 come back the day that I wés supposed to go to court and
36 said he never said that. /
17 0. Okay. So was there any agreement with the.State that
18. you're aware of at this time?
19 A. i had never é@reed to anything with him.
20 Q. But pursuant to the transcript the agreement was that
21 thére Was a fifteen year cap on the strong arm robbery, ié
22 tﬁat right?
23 A: I never discussed that or anything was discussed with
24 me aboﬁt even a cap of anything. ﬂe said in my -- when the
25 indictment, I meén, in the transcript that he wishéd he



65

BOYD ROWE - DIRECT EXAMINATION BY MS. FAULKNER , 12
i | could have got me a five cap, which 'we never discussed.
2 Q. Okay.
3 A. Nevef did discuss any time with a cap on it like Mr.
4 Riley Maxwell discussed in the -- in my sentencing.
5 Q. Okay. |
6 A. I didn't know anything about a fifteen year cap.
7 Q. Did you discuss with Mr. Chiarenza your charge in
8 entering a financial institution with intent to steal? Did
"9 you discuss the sentencing ranges én that charge with him?
10 A. Yeah, he said it carried a thirty year sentence. But
11 we talked about how I was on —- I did two Xanaxes, which I
12" don't even remember adything that day.
13 0. The day —---
14 A. And he said ---
15 Q. -—- of the alleged incident?
16 A. _— it carried a ‘thirty year sentence for that, but he
17 was trying to see what he could do. Eight to ﬁeh years we .
18 had aiscussed oge time. And then he turned around and I
19 called him a liar straiéht to his face and said you did
20 discuss that with me. Why you>denying it now?
21 Q. Okay. If you had known that there was -- the agreement
22 was that there was a fifteen year cap, would you have
23 entered iﬁto the plea of gquilty?
24 A. No, Pecause there was another guy that went to court
25 |

that already the same charge I got -- there was two guys. I
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5

1 just feel like I'm a horse of a different color here because

2 one of them got the same charge that I had, got five years.

3 He's already gone home.
4 The other guy had two armed robberies. They dropped it
S to strong arm robbery. He got seven years. He's pfobably
6 home, too, now.

f 7 ' SolI've been in, what; three -— thirty-nine months.
8 And it's been hard on me, you know what I'm saying? I've
9 been seeing riots. I done seen all —— and I know I'm in

10 prison. I'm getting too old for this. And I'm sick and

11 tired of being sick and tired. -

. 12 I just —- I know that I could -- you told me a few
<M/} 13 minutes ago that I could face thirty years, but how can they
14 turn aroﬁnd and»give another man seven years and another man
15 five years? I know ---
16 THE COURT:F Mr. ---
17 A, -—— I got a paét -- I got a past record, ---
18. THE QOURI: Mr. Rowe.
19 A. -—- twenty-eight years.
20 THE COURT: Mr. Rowe, this ain't -- this ain't a '

21 dialogue.

22 A. Okay.

23 THE COURT: Ask YOur next question, please, Mé.
24 Gardner. You answer the questions, Mr. Rowe.

25 A. All right. All right.
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1 MS. FAULKNER: Thank you, Your Honor.

2 Q. Mr. Rowe,'dé you understand that if the Court grants

3 your Post Conviction Relief application tﬁat yoﬁ could, in
4 fact, face the original charge of entering a financial

5  institution with intent to steal, carrying up to thirty

6 years? Do you understand that?

7 A. Yes, ma'am. That's what we discussed a few minutes
-8 ago.

9 Q. And you understand that if you were to get that thirty
10 years- -or whatever the sentence would be on .that charge,

11 you'd have to serve eighty;five percent of that?

12 A. Yes, ma'am. Twenty-two to twenty—eight years.

13 Q.. Okay. What is your current max-out date right now? Do
14 you know?:

15. A. July '21.

16 Q. Okay. You said a minute ago that you were -- you had
17 taken two Xanaxes. Are you talking about~th¢‘day of the

18 . alleged incidents? | |

19 A. Yes, ma'am. My mom was fixing to pass away and

20. everything. I was very depressed. T had just separated

21 from my -- the woman that gave me my daughter. We had

22 separated. I was living in Winnsboro. I was very aepressed
23 and everything. And a friend of mine gave me two Xanaxes.
24 I was drinking a couple of beersvthat morning. I

25

popped both 'of them. She didn't say nothing to me about how

AN
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1 much to take or anything. I was,so‘depreésed she just said
2 take -- take one and it'll help you out. So I tqok both of
3 them. And then from there I do not remember anything
4 hardly. |
5 Q. Okay.

-6 A. And that's --—-

7 Q. So --- | v

8 A. That's God's honest trufh. That's Why I'm trying to

9 fight this today; I feel like, you know, I'm grbwing old in
10 ﬁrison over something I don't even —— 1if I —- I knowlI:

11 committed a bank robbery back in '86 aﬁd '87 and everything,
12 but under this circumstances, I did not even knqw what I was
13 at or what I was doing.

14 I don't even know why I went into that bank. I know I
_15 owed some people money. I owed my méther money and stuff.
16 Mayﬁe, you know, maybé I did it on that purpose, to gi&e my
17 mama money. I don't_know why. But my mama was fixing to

18 pass away. She passed éway right after I -- about a couple
19 of weeks after I got into R&E.

20 Q. Okay. Did you discuss taking those Xahaxes with your
21 . attorney{ Mr. Chiarenza?

22 A. Every time I talked to the -- Mr. Chiarenza. You know,
-23 we was supposed to go up and try to evaluate it, the

24 situation. And he 'said he was going to get me a evéluation,

25

but come to find out that he went ahead and worked with Mr.
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CA> S| Riley, the solicitor, and he said he didn't see no reason

2 why I needed to go, that everything was like I did it on

3 purpose.

4 Q. bkay. Do you have any mental health issues? Have you
5 ever had any ﬁental health issues?

6 A, I believe I do have. I just -- well, before I was

7 taking Dilaudid and Gabapentin and stuff. We discussed

8 this, too. I got hit in the head with a steel pipe in

9 Newberfy where I had made a draw. I had a bunéh of money on
10 me and stuff. And the guy that was working on myAtruck hit

11 me in the back of the head with a steel pipe. BAnd that put

i 12 me in the hospital for a while. Six weeks.one time and a
<:) | 13 'couplé of weeks the other time.‘
14- | They had me doing Dilaudid. And then they -- my doctor
15 put me on Gabapentin. Then I was taking Elavil, Tramadol.

16 At the jail they was giving Elavil. Don't ask me why. But
17 when I fell -- the going to’court, I really was messed up in
18 the heéd that mornihg I went in front of the judge from the
19 Elavil because I just had startpd taking it. And I wished I

20 had some of the officers here because they would tell that

21 it was -- they could tell that I was very droggy and not
22 knowing what I was doing at sometimes.
23 0. So is it your testimony that you didn't actually know

24 what you were doing the-day of the plea?

o 25 A. I was taking Elavil. I just -had taken .that Elavil that



70

e,

BOYD ROWE . DIRECT EXAMINATION BY MS. FAULKNER 17
1 morning, fifty milligrams of Elavil, and I was\droggy. I
2 told -- I mentioned it. It's in --1I had é bad headache and
3 I was very depressed and everything. |
4 Q. Okay. How long had you béen taking that medication
5 prior to the day Qf_your plea?
6 A. . Couple of weéks. And I was just -- I still wasn't used
7 to taking the Elavil. I never had taken the Elavil or
8 anything like -- and in prison they sent me to —— I was a
9 inmate in a MO1B custody, andvthey sent me to a level two
10 éamp because I was taking Elavil.
11 It was supposed to be a psychotic drug, they said. And\
12 I had to see psychiatrists and everything. But I had -- I
13 wanted to stop taking it because I wanted to come out.from.
14 behind the fence. It was driving me crazy. They kept ﬁe
15 ‘locked down. We always stayed locked down at all times.
16 I cannot f; I'm like claustrophobia when I get like
17 that. And I got that way when I was at the County jail in
18 Fairfield County. They kept me locked down by myself. I do
19 not know why, but
20 Q Is there anything ---
21 A I wasn't ---
22 Q. -—= anything'-——
23 A -—— a murderer. I didn't murder anybody.
24 Q Is there anything else you want to tell this Court or
25 let this Court know before you conclude your testimony?
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1 A, Well, I can be ;— I Qant to bé long-winded here about
2 the way things Qent. I mean, I fired Mr. Chiarenza before
3 we went into it. He'll verify that I did fire him. But
4 then he said, well, get yourself another lawyer. I said, I
S plan to because I feei like I'm getting -- I'm getting
6  railroaded here. I knew after he'd done talked to Mr. Lewis
7 when We went up on the guy that got murdered, I tried to
8 taik to the policé and help out the situation and
9 everything, he told Keith Lewis that he was buddies with Mr.
10 MaxWell,.they were friends.
11 Q. And who's Keith Lewis?
12 - A. He was thé sheriff of Winnsboro at the time, actihg
13 sheriff.
14 Q. Okay. And ---
-15 A. Becausé I was —- énd that right there shocked me to the
16 floor right then when he said that. That hurt me real bad.
17 That's when I started talking to Mr. Jackson at the
18 jailhouse telling I Wanted to get rid -- rid of Mr.
19 Chiarenza, I feel like he's working with the sélicitor.
20 And really I knew after I told him I didn't want'him, I
21 firedlhim. He said, well, get yourself another lawyer. I
22 said, I am. I went -- and théy locked me back into the jail
23 cell af the courthouse.
24 And then Mr. Swearinger came and got me back out again
25 and took me back there in front of Mr. Chiarenza and Mr.
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1 Riley Maxwell, the solicitor. And Mr. Chiarenza told me
2 that if I didn't take that plea today that he was going to
3 make sure that I got the thirty years that the solicitor |
4 wants to give me. | | oo
5 0. So what decision did you make at that time?
6 A. What could I do? I went in and the judge asked me was
7 I happ& with my lawyer. I said, I'm not happy a bit with my
8 lawyer and everythi;g. That's not even on the.transcript,
9 from the court transcripts. I don't know what -- it seems
10 like they all played it all together in the courtroom.
11 When I turned around and I looked -- nobody was in the
12 courtroom, just me, by myself. My family had called Mr.
13 Chiarenza. He never answered their telephOn; calls or
14 anything. So ;.felt like -- he did say something real gogd
15 and made it look good in the courtroom that my family would
16 like to -- he mentioned that they gried to contact -- he
| 17 didn't mention not talking to them.
18 Eut he said my family said that they would represent mé
19 and help me,. I've been a good person through the life with
20 the family, and they would help me when I got out of prison
21' and stuff like that. He never talked to anybody in my
22 family.
23 Q. All right. So did he ---
24 A. Nobody. |
25

Q. Did he submit anything in mitigation at your
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1 sentencing?
2 A. Did he submit anything?
3 0. Anything ——
4 A. Without talking —--
5 Q. --- to try to getAyour -—- the judée to give you a
6 lighter sentence? Any affidaﬁits from a family ---

7 A. No. He —--

8 Q. -—— member?

9 A. --- just said something about if he could have come

10 baék in there with/a five year cap, he would have been glad
11 to do something like that. But I never did -- never heard
12 £hat from Mr. Chiarenza as we talked.

13 Q. Okay. All right.

14 MS. FAULKNER: Well, I have no further questions for
15 this witnesé, Your Honor.

16 THE COURT: Thank you, Ms. Gardner.

17 MR. MITCHELL: Thank you,-Your Honor. May it pléase
18 ——- N

19 THE COURT: Mr. Attorney General, yes, sir.

20 Cross Examination by Mr. Mitchell:

21 Q. Mr. Rowe, how are you -this morning?

22 A. Doing great.

23 Q! Good. I just have a few questions for you. I heard.
.24 you talking about other inmates who were in there that day

25 getting lesser sentences. Have you ever been convicted of a
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1 bank robbery before? | |
2 A. Yes, sir, I have.

3 Q. .Okéy. And how many years did you serve on that?

4 A. Nine years.

5 0. Okay. ‘

6 A. In the fed, in the federal joint, MCI -- federal

7 correctioQal‘institutes.

8 Q. Okay. Let me ask you this. Have you'ever been

.9 diaghosed'by a doctor with any mental iliness -—=

10 A.- I seen psychiatrists while I was in, yes, sir.

11 Q. Have you e&er been diagnosed with a mental illness?

12 A. They diagnosed me with soﬁething. When I was in the
13 feds, they was giving me Prozaé and stuff like that. But I
14 think théy,—— when they iocked me up, I got locked up a fewl
15 times. And théy made me -- I seen a psychiatrist.

16 Then, - you know, I don't want;to bring out stuff that
.17 happens to me in my life right here, but I've been through a
18 lot, you know what I'm saying? So

19 Q. Did you bring any documentation with you today about
20 any mental illness you've been diagnosed with at all?

21 A. That's in the federal. I can't get stuff in the --

22 that's so many years ago. I got out in '97. So -- '98.

23 So, you know, it' been so long.

24 But I've done good since, you know, I got out. I work
25

for myself; I had a highly good reputation. I've helped
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1 people. I found if I had -- I found seven thousand, eight
2 hundred and sixty-five dollars ($7,865.00) on Broad River
3 Road at a BP Station, and I called the woman the next day

4  and said, did anybody lose any money? And the woman was

5 glad to hear that from me. You know, that's how good of a
6 - honest pefson‘that I have become.

7 Q. Okay. _

8 A. And that's the God's honest truth. I'm ndﬁ sitting

9 here telling you that lie. I can work on it. And I wish I
10 could had that woman here today to tell you that's what I
11 did. ‘You know what I'm saying? ;

12 0. Okay. |

13 A, I do not ---

14 Q. " I'm sorry. I didn't wantlfb cut you off. Turning our
15 attention back to the.actual guilty plea that day,-do.you
16 recall when fhe judge asked you about the potential

17 sentences that you were facing that day? And that it was

4

18 zero to fifteen Years? Do you recall that?
19 A. Yeah. He said I was looking at zero to fifteen years,
20 but he didn't to -- I never did know what ‘I was coming to

21 right then and there, you know what I'm saying?

22. Ql But you remember him saying that the charge that you
23 were —-—-

24 A. Zero to fifteen years, but I didn't know there was a

25 fifteen year cap on the sentence at the end. I never --
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L 1  when the solicitor -- that's the first thing I seen in there
2 that -- well, why didn't my lawyer tell me about a fifteen

3 year cap that he wanted?

4 Q. And the judge asked you, you're here to waive

5 presentment to the grand jury, is that coriect? And what

6 was your answer?

7 A. I thought it was a jury trial. Listen, I can't -— I'm
8 eighty—five'peféent deaf in my left ear, and I can't hardly
9 hear out 6f my right ear. I was with -- trying to get

10 hearing aids.with -- before I even got -any of this with Voc

11 Rehab and everything.

12 And Charleston County, that's where I took a test for

R

e’ 13 my EN&T, ear, nose and throat doctor in Charleston. But,
14 really, I even brought it up and said T can't hardly hear
15 the judge. And he said he would speak up.

16- Q. Okay.
17 A. And that's in my sentencing sheet, too.
18 Q. Do you remember the judge going over your
19 constifutional rights with you? Thét you-had a right to a
20 trial? That youvhad a right to have your attorney céll
21 witnesses oﬂ your behalf? Do you remember all that?
22 ’A. Yes, but I was so scared that day, I didn't know --—
23 taking the Elavil and all that, I really didn't know what té .
24 ‘do. I @ished I'd known I wés waiving my rights to —— I'm

&vj ' 25 not -- I'm not a layman at law. I'm not very smart. I did
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(A> 1 ' a lot of —- while I've been down, a lot of trying to learn
2 what -- frying to come up -- I've got a long -- a lot of
3 stuff in here, but it's just ---
4 Q. Do you recall the.judge asking you if ybu were
5 satisfie& with your attorney?
6 A. Yeah. That's when I said I wasn't happy a bit with
7 him. And I did shake my head. That's the only thing that's
8 in my transcript tdday -~ the céurt transcripts did not put
9 - that in -- in on my transcripts. Why -- I don't know why
10 she didn't do it. Ms. Aileen Bptler did not do that.
11 Q. Do you recall that ydu'—— telling the judge that you
12 felt that the lawyer should have gotten you a better
<:> 13 sentence? That was your right with your lawyer?
14 A. Yeah, that's in -- that's in the transcripts. Yes,
15 sir..
A16' Q. Okay. All right.
17 Mﬁ. MITCHELL: Judge, that's all the questions I have.
18 Thank you. |
19 THE COURT: Redirect, Ms. Gardner?
20 | MS. FAULKNER: No, Your Hﬁnor.
21 i THE COURT: Thank you. Thank you veﬁy much, Mr. Rowe.
22 You may step down. |
23 MR. ROWE: Well, sir, there was a lét of things I
(' 24 wanted to say also, but ---

25 THE COURT: Well, go right ahead,(Mr. Rowe, if there's
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other things you want to séy.

MR. ROWE: "It was brought up in court[.in my court
hearing that I had taken nineteen hundred and something
dollars. . And réally it was ﬁine hundred dollars ($900.00).
I know that_it doesn't matter if it was a dollar or whatever
it was, but I feel like it was up —- boosted'because -- to

try' to -- the money amount makes it a grand larceny instead

of petty larceny.

- THE COURT: All right.

MR. ROWE: But I wished I'd just -- could have had
aﬁother lawyer ’6ause I kﬁew thé whole time that after he
said that he was buddies with the solicitor, that day --
that really killed me riéht there.

And I was trying to —- I had éalked to Lieutenant

Jackson at the County jail, what would I do to get rid of

'Mr. Chiarenza and all that? How do I go about it? He said,

all you got to do is f£ill out a paper. I filled out a
paper, but I never heard nothing about it. :

I was having problems with -- I had a bad hernia. I
just had a operation a year or so ago. And I got sick from
it real bad. And I asked to go.-to the hdspital, gut they
throwed me in the hole and everything and made me butt naked
like 1 was in a turtle suit because I asked to go to the

hospital.

And the doctor said, that what make you'sick from I had

I
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-- it was a bulge. I had toc hold it in the whole time when
I was thére. So after that I don't know what happened to
Mr. Jackson or anything. I don't know why.they didn't get
me another lawyer. But I did télk to -~ send papers to a
Ms. Davis and a Susan Lawson that was over the jailhouse.
He said he would talk to them about that,vtoo; |
| Now, if I -- when I went back in January I.was'supposed
to éome to this preliminary, I mean, this hearing like I am
today. Mr. Jackson was no longér there. bFour_or‘five
officers were no longer there that would -- I was wanting to
talk to about things 1like that. |

THE COURT: All right. Anything else?

MR. ROWE: No, sir.

THE COURT: You sure?

MR. ROWE: Well, if T had time enough to go through
these papers, but it's kind of —- kind of hard with all thié
on me, you know what I'm saying? It's - I just féél like I
got done dirty, Your Honor. You know what I'm saying? I
mean, ---

THE COURT: I hear what you're saying. Yes, sir.

MR..ROWE: How can —-- like I said, how can another man

that jumped over the counter and pushed a woman out of the

‘way, grabbed money and got more money than I did and

everything, get a five year sentence, non-violent, and a guy.

that played armed robberies in two places that I know of,
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and people knew that he had the gun, they drdp it down to
strong arm robbery and only give -- he's already been in
prison for CDVs, how can they give him just seveﬁ years? _
And he's probably already dut, too.

Now, he was a good black man. I liked him. And I did
a lot of drawings and stuff for him, but I had paperwork
where he wrote me a létter saying how they weht down and
they dropped it from arﬁed robbery to strong arm robbery and
only gave him éeven years, non—vioient.

I mean, I know I had bank robberies in '87 and back in
the day, but that's thirty years ago. I knew what I was
doing then because I was heavily on drugs and everything.
But I -- I was not on drugs. | - |

The only thing I wished I'd never done is took them
dang gum Xanaxes that day because I have talked to other
people while I've been in prison that done Xanaxes just like
me and did the crime that they wished they'd never -- after
doing the Xanaxes.

So all I knoﬁ is my mama was fixing to pass away and I
would have never done anything crazy like this because I
loved my mama. I wanted to say goodbye tO‘hef, be at her
funeral and everythiﬁg. After I got sentenced I was sent --
she passed away right after that. And I was in R&E, and it
killed me. ' |

Another thing, while I'm in prison -- I got one
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.daughter — I lost my first son from SIDS. And I got a

daughter that I haven't seen in a couple of years, and it's
killing me. And I can't even talk to her because I'm
indigent. I don't have any money. You know what I'm
saying? So -- and it's tearing me down inside.

I know I might be facing thirty years, but I feel like

I don't deserve it. If.I got to, I'll -- I will take the

jury trial and let the people know that I would never done

that if I'd knowed what I was —- if not for them Xanaxes, I.

-wouldn't be sitting here talking to you right now because I

was doing -- I was doing real good.

I was working for a woman in Winnsboro. I was working
~-- see, I worked for myself since I got out of the feds. I
was working for a woman and she had over two hundred and
somefhing houses in Fairfield County. I was doing thevwork
for hér remodeling all her houses. And she was paying me
damn good.

And I'm telling you, ifAit wasn't for doing them two
Xanaxes, I wished somebody would do something about a Xanax

beéause everybody that I talk to in prison, some of them

' done Xanaxes and stuff, they don't remember what they do.

So there ought to be something done, you know.
I'm sorry I have to be here, but I'm -- I'm hurting
inside. I want -- I want my freedom back. I want to -- I

know I'm a good person, you know?
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THE COURT: I'm sorry you ha%e to .be here, too, -—-

MR. ROWE: I know it.

THE COURT: --- Mr. Rowe. And ---

'MR. ROWE:  I'm in -- I'm about to break down right now.

THE COURT: I know how important freedom is.

MR. ROWE: I‘m.not a ¢urmudgeon. o

THE COURT: People --—-

.MR. ROWE: I have empity -- empathy for resilienee. I
can bgll back quick. 'Yoﬁ know what I'm saying? You know,
I'm so talented and, you kno&.  I build houses. I do
interior trim, cabinets. I can do,stuff like right here
we're sitting af - looging at'now._ And I feei like my
life's gone. If I'don't -- if I can't get out and do
something with my lifé, I‘m'going to be sixty years old when
I get out. You know what I'm saying? |

THE COURT: Don't talk to me‘about being sixty years
.0ld now, Mr. Rowe.

MR. ROWE: Yeah. Well, i'm Jjust -—-

THE COURT : It's\gray in my rearview mirror.

MR. ROWE: I'm sorry, but I feel this is me; Your
Honor. . And I feel like, you know, working_for mysglf and
-being in prison apd stuff like that, my retirement'check
isn't looking too good. I done got things from Social
Security going —-- if I can't do something with my life

before, you know, then I'm not going --.my Social Security's~
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not going'to take care of me.

But, you know, I want to get back out and try to help

A my'daﬁghter. She just graduated from school a couple of

weeks ago. Aﬁd I want to be her daddy out there and ﬁelp
her. You know what I'm saying?-

THE COURT: No matter where you're at you can be a

daddy.

MR. ROWE: I know it.

THE COURT: You have daddies in Afghanistan and Iraq

MR. ROWE; She wants to go to college. and stuff like
that.

THE COURT: And ---

MR. ROWE: And always when I was out there, when I
worked for myself, I made real good money. She got
eVerything she ever asked her daddy for. And that's killing
me.

I haven't seen her in two years almost. I don't talk
to her 'cause I don't have money to’put on the phone. I've
contacted her just throﬁgh letters. I want to be back out
there before God -- Satan kills me, I want to'gb pack to my
daughter.

That's why if I take the thirty yéars; I want the

A thirty ~-- I want to fight this. If I get the thirty years,

so be it because four years from now, I might not even make
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1 it out of prison. 4 |
2‘ I got this problem with my head. If I get hit in fhe'
3 head I could be mute ér dead. I got a scar from right heré‘
4 all the way over to here where I got hit in the back of the
5 head. I was -- that's where things went wrong, I got on
6 Dilaudid. They put me én Dilaudid -- that's like heroin. I
7 was bad on heroin from the bank scene‘in the 805. But T
8 wanted to be a good man tb my daughter. if it wasn't for
9 them Xanaxes, I lost it.
10 THE COURT: All right. Thank you. Thaﬁk you, Mr.
li Rowe. |
12 MR. ROWE: Thank you, sir.
13 THE COURT: Yes, sir. All right. Ms;,Gardner,vyou may
14 ° call your next witness.
15 MS. FAULKNER: Your Honor, I have no further witnesses.
16 THE COURT: Thank you, Ms. Gardner. /Yes, sir.

- 17 ‘MR. MITéHELL: Thank you, Your Honor. At this time the

18  State would call Mr. Derek ChiarenZa.
19 THE COURT: All right. Yes, sir.
20 Derek Chiarenia, being
21 duly sworn testified as follows;
22 THE COURT: All right. Yes, sir.
23 Direct Examination b& Mr.}Mitchell:
24 Q. Good morning. How are you, sir?
25 A. Good mdrning.

\

C
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1 Q. 1'How long have you been practigihg law?
2 A. Since 1993.
‘3' Q. How much of that time has been devoted to criminai law?
4 A. All of it. i've done some family law practice, but
5 I've been continually involved in criminal law since '93. I
6 was an assistant solicitor for about four and a half years.
7 And I've been in private practice doing criminal defeﬁse
8 since 1997.
9 0. Is it fair to say you're pretty Wéll versed iﬁ-criminal
10 law? |
11 A. I'd like to think so.
12 Q. Could you tell me how you came to be attached to this
13 case? Were you retained or were you ---
14 A. I was --- | |
15 Q. -—- appointed?
16 A. _— court appointed.
17 Q. Court appointed?
18 A. Yes.
19 0. And could you tell me a iittle.bit(abouﬁ the facts
20 - surrounding this case?
21 A. Essentially Mr. Rowe was charged with entering a
22" financial institution with intent to steal. There are no
23 bank robbery -- statutorily there are no bank robbery
24 charges really in Soﬁth Carolina. There's armed robbery.
25 There's entering a financial institution, I guess, which is
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1 -- comés as close to bank robbery.
2 The allegations were that he haﬁded a note or told the
3 teller —-- my recollection's a little foggy. I think he just
4 told the'teller, give me the money, don't give me any dye
5 pack, something along those lines. N
6 He did not brandish é weapon.i He did not threaten with
7 a weapon. He made no overt actions that were threatening.
8 Just essentially asked for the moﬁey.
9 It was during banking hours. He was given the money.
10 And he méde off with it. I think within-a day or two he was
il developed as a suspect. Law enforcement -- I think some
12 individuals at the bank actually récognized him, or knew of
13 him or perhaps the vehicle was\identified. He had borrowed
14+ another individual's pickup truck, I think, to go to the
15 location. |
16 So with that information, ultimately they approached
17 Mr. Rowe at his home. I believe ke immediately confessed to
18 law enforcement his involvement. And I think it was some
.19 days later»that he provided some information, I-think,
20 through a third ﬁarty as to where the money could be foﬁnd.
21 And thén the money was locate@.
22 So in terms of trying the case factualiy, it didn't
23 seem that trial would be the best possible avenue given his
24 confessibn and eyewitness accounts. ‘He did, as he's
25 testified here today, make a point of feeling that he didn't
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Lo 1 -— wasn't aware of what he was doing, he didn't intend to do

2 it on that day.

3 Ana if my assessment of the. law, voluntary intoxication
4 is wrong, I -- and that assessment being that I told Mr.
5 Rowe that ﬁhat would not be a viable trial défense, that we
6 would not wantito go to trial facing thirty years, no
.7 parole, potentially, for what's essentially a bank robbery,
8 and putting up a case which was more or less, yes, I did it,
9. but I was high at the time, I was on drugs( I was on Xanax,
10 I didn't know what I was doing. ”My,advice_to Mr. Rowe along
11 those lines was that I don't believe we dguld even gét a
_ 12 jury charge from the court that if the jury was satisfied

(;/> 13 that he was -- made Himself voluntarily intoxicated or high
14 ‘ that that Qould be an excuse for his behavior.
15 | Now, if I'm wrong in that assessment of the law,ﬁI

16 would submit that he'd be entitled to relief because I

17 advised him that I would not go to trial. I would not

18 advise him to go to f;ial Qith that és a defense. So in a

194 nutshell, basically, not really wanting to subject him to a
-20 jury trial, which I thought was almost a certain conviction,
21 I wanted to get him some sort of a plea deali

22 . Q. Sure. And let's talk about that‘a little bit. How
23 many times did you -- do you recall meeting with Mr. Rowe?
24 A.’ He was brought up to the courthouse in Fairfield

N 25 County, I would say, three or four times. And I know for
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1 certain i met him at the detention center once, it may have
2 been twice. I think it was twice, but;it may have only been
3 once.
4 Sc every time we met, agaih, we diécussed, you know,
g stafting with -- the stérting point being, you know, Boyd,
6 you .confessed to this. You're guilty of this. You know
7 you're guilty of thié. We would have a real hard time
8 getting a not guilty at trial. So what are our other
9 | options?
10 For a loné time the solicitor -- the assistant
11 solicitor handling this case, Mr. Maxwell, really wasn't
12 inclined to make us an offer. There hadn't been an offéf
13 initially.
14 | And if I discussed eight to ten years with Mr. Rowe,
15 that would have been something that I would have p:obably be
16 indicating to him that that's what I was shooting for,
17 that's what I was hopeful we might be able to get that thing
18 to because I felt like that that would not be unreasonable
19 under the circumstances.
20 Had I been prosecuting the case, you know, I think that
21 I woﬁld have seen an eight year, noh—violent, strong arm

S22 offer as something reasonable to resolve the cése in light
23 of all the other factors. Mr. Riley didn't see it that way.
24 In fact, it wasn't until this case =- I think what
o

25 spurred this case really startihg to move quickly was it hit



89

DEREK CHIARENZA - DIRECT EXAMINATION BY MR. MITCHELL ' 36

\ .
(ﬁii 1 its one year anniversary right around the time that Mr. Rowe
/ 2 entered his plea. The crime occurred May of 2000 -- I may
3 be off by one year. I think the crime occurred in May of

4 2015, and we pled in 2016. Or the crime occurred in 2014,
5 and we pled in 2015. I think that's it. The crime occurred

6 in 2014. And they were both May. So really one year apart.

7 So negotiations were pretty much at a stall.
8 At one point I did -- Mr. Maxwell did indulgé.me in
|
9 allowing me to set up a meeting with Mr. Rowe and law
10 enfqrcement in regard to some information that Mr. RoWe had
11 about a murder in Winnsboro. We spoke with them for at
~ 12 least an hour. They took some ﬁdtes. Ultimately it‘—— Mzr.
(:/) 13- Maxwell indicated to me that that wasn't'anything that he

14 °~ was potentially moved by or that that wasn't really going to
15 changenthe situation, thé information that Mr. Rowe had

16 providea.
17 When we approached that one ye;r date in the term of

18 court thdt was coming up Mr. Maxwell finally said to me that

19 the best he would be willing to do would be to offer a

20 straight—qp plea to strong arm robbery. So reduced down

21 from his original charge pf entering a financial institution -
22 : to steal, cérrying thirty; no parole, to strong arm, which

23 carries zero to fifteen. |

24 I think perhaps in the transcript at one point Mr.

K~£ ------ 25 Maxwell calls it a cap ofoifteen. I think he probably just



90

1 misspoke because the sentence range is zero to fifteen.

2 They were asking for fifteen because they felt they had

3 alfeadyvgiven him a considerable downward éibosure by

_reducing it. We were asking for just less.

5 And when I mentioned.in the transc;ipt-that T would

6 have loved to have had a dap of five, yeah, absolutely. I

7 ° mean, I would have -- I would have felt better. I'm sure

8 Mr. Rowe would have felt better.

9 In fact, he'd probably have been close fo maxing out by
10 now if we had.a cap of five, bﬁt I don't control the offer
11 that the solicitor's office makes. And you get to a certain
12 point Qhere they'fe got you at the fish or cut bait moment.
13 And I £hink I may have actually used that term in. the plea,
14 - which was to say they told me, look, he's either pleading
\15 today -- they wouldn't even extend the offer til the end of‘
16 the.term of court. And, you know, they were ready to méVe
17 it. The caée was over a year old or approaching a year old. -
18 Now, they wouldn't -~ I don't want to give the
19 impression that they were ready to try it that week, but
20 they were going to withdraw the offer. Negotiations would
21 be over and the case would be docketed at a future term for:
22 the original charge. éo we'd have been fécing the thirty
23 - again.

24 So I think that that's -- and I do recall Mr. Rowe
25 telling mé he wanted another lawyer. Sg we had that

/
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| conversation. We had it with Mr. Maxwell in the room, the
2 solicitor. And Mr. Maxwell, again, I'm going off of memory,

3 probably just paraphrasing, but I think he said something
4 along the lines, that's fine, you can get another lawyer,

5 but this.plea offer -- if you don't plead today, this is off

6 the table. So we were, you know, we were muscled a little

7. bit into, you know, either take that offer or go to trial.

8 Q. Let me ask you this. -You went over in great detail

9 your representation of your client. 1Is it fair to say that
10 you went over his constitutional rights with him?

11 A, We‘went -- we discussed how a trial would Qork and

12 that, you know, he could call his witnesses. We discussed

13 trial defenses. We discussed the fact that he wouldn't have
14 to testify at trial. And, I guess, to a certain extent

15 that's part of thevplea colloquy as well in the transcript.
16 You know, I'"ll be quite candid. I know he wasn't

17 happy, but, you know, if I had a dollar fof every unhappy’
18 client,‘you/know, T could héve retired a iong time ago.

19 - It's not easy to step to the bar and to take a plea where

20 you know you're facing time.

21 | And, you gnow, I hope that there's somé point where Mr. -
22 Rowe will understand that I did everything I could to act in
23 his best interest. And, you know, my options are éomewhaf
24  limited. I tried to negotiate the best deal I could get for

25 him. At the end of the day the solicitor's office holds the
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1 cards.

2 And our ‘choices come down to door number one, which is
3 éxercise your right to a jury trial, which, I think, he

4 | clearly maae the right deqision in not choosing that because
5 I am firmly convinced he'd haveAbeen convicted and sentenced

6 to the bétter.part of thirty years. So door number two is
7 avail himself of thé best possible plea offer you were able
g to get, to negotiéte.

9 g And that's, you know, maybe a-better iooking lawyer or
10 a more -- or a more talented attorney or someoﬁe else could
11 . have gotten something better for Mr. Rowe. I know that I

12 got the best offer for him that Mr. Maxwell was willing to

13 give me.

14 Q? Let ﬁe ask you this. During the course of your

15 conversations with him did you ever -- ever getAthe

16 impression-that he didn't understand what you guys were

17 talking about or any issues relating to éompetency at allz
18 A. No. You know, now when you're the attofney and you're
19 dealing with someone who isn't —- a lot of times it takes
20 some explaining and, you know, beéauée they don?f deal with

21 this every day. But beyond that, beyond the just -- the

22 © very basic routine, you know, having to explain things with
23 a client who's unfamiliar with stuff, no, I didn't ever get
24 the impression that Mr. Rowe was incapable of comprehending

25 what was going on.
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(~>5 1 Q. Did he ever tell you or any family members tell you
2 fhat he had any mental health issues or mental illness?
3 A. I was aware of his injury.
4 Q. Um-hum (affirmative). '
5 A. I was aware of his —= we discussed that at great

6 length. In fact, I did a little bit of investigating into

7 that and could never figure out why that case was never
8 prosebﬁted in Newberry County. It,waé nol-prossed. That
9 was really qﬁite unfortunate becaﬁse he received a prefty
10. serious injury. But, again, it'é not one that I ever saw
11 any medical documentation, or records or that Mr. Rowe

B 12 indicated to me prevented him from being in a poéition'to

'(M/> 13 knowingly and intelligently take his plea after we reviewed

14 his case. | 1
15 MR. MITCHEiL: Judge, that's all the questions I have
16  for Mr. Chiarenza.
17 ‘ THE COURT: Thank you. Thank you very much.
18 MR. MITCHELL: Thank you, Judge.
19 THE COURT: Ms. Gardﬁer.
20 MS. FAULKNER: Thank you, Your Honor.

21 Cross Examination by Ms. Faulkner:

t

22 Q. Mr. Chiarenza, at what point did you realize that Mr.
23 Rowe was unhappy with your services?
24 A. At the very least it would have been that morning, you

—

25 know, the morning of the plea. But prior to that, I mean,
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we had some pretty good cordial conversatiqns. He never

) . ,
indicated to me prior to the plea that he wanted another
attdrney.

And, you know, in fact, it wasn't -- it was -- the
meeting we hadAjust before that plea would have been the -
first time that we actually even had an offer on the table.
So up until that point, you know, our discussions were more
about trying to get to the point of an offer, seeing if law
enforcement would talk to us about the information he had.

So really, I mean -- I mean, not to be, T dqn't kﬁow,
flippant or anything, but he wouldn't have had any reason to
be unhappy with me, you know, at the very least, up until I
had an offer on the table that, T guéss, he's ultimately --
was unhappy with the zero to fifteen, st:aight—up plea to
arm —-- strong arm rdbbery. But until that point, I don't
know, he may have been, but it wasn't indicated to me.

Q. Ckay. So did you.think it was appropriate or did you \
think you even had the opportunity to get off his case at
that -- that day before the plea-?

A, Well, Monday morning, you know, I certainly could have

moved to have been relieved. And I think the court may very

well have relieved me. And I'm betting I told him that when

we all sat in there with Mr. Maxwell.

But the problem is, it was -- nobody was going to force

g

him to go forward with me as his lawyer, but Mr. Maxwell has
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no obligation to keep the plea.-offer open. So it's my
recolledtion that it was something along the lines of, fine,
you want another lawye;? That's all well and good, —;—

MR. ROWE: That's what I wanted.
A. . ——— put your case is -- and this isn't me spgaking.
I'm talking about what Mr.. Maxwell woﬁld have Said, is that,
but your offer's off the table today. So, you know; another
lawyer is going to have to eifher try your case or plead\you
straight-up to zero to thirty. |

Again, this case was a year old. And I don't know
exactly how the Sixth Circuit Solicitor's Office works, but
if it wérks like many I'm familiar with, you're going to
start getting some heat about moving a case that's a year
oid. So they --- |
Q. Ali righth
A, -—— were ready to move forward.
Q. Why did it take a year for the case to get to this? Do
you know?
A. Oh, I'd be willing to bet fifty percent of their caseé
are —-- probably’take a year of more. I don't think that
that's unusual. I think maybe the fact that, you know, thatr
he got conflicted out delayed things. And honestly I was in
no hurry to move it until they were willing to put something
on the table that was more attractive than straight—up'to

thirty.
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Q. Right. Did you discuss with Mr. Rowe the fifteen year

sentencing possibility?

A. That would have come under the umbrella of me telling
him that they were reducing his charge, you know, they were
—-- that this is what the offer is at this point. They're
going to plead us to what they were calling a lesser
included count on the indictment, strong arm robbery, common
law robbery as he's referred to it, and that it carries zero
to fifteen.

I certainly didn'f tell him, and I think the transcript
is cléar, that at the time we were going in front of the

judge, that we had any kind of deal other than a straight-up

" plea, zero to fifteen, you know. And that was our

sentencing range at that point. Parole eligible, non-
violent, which are also significant differénces.

Q. Do you believe that when’he went into that plea that he
understood that he could face fifteen years?

A. I had no reason to think he wouldn't have understood
that. I think i made that quite plain.

Q. Okay.

A. And I know he keeps referencing a fifteen year cap, but
I guess for all intents and purposes; it'statutofily is a
fifteen -- you can't get more than fifteen on a strong arm
robbery. So you can get less. And that's what we Were

hoping for. But his exposure was anywhere between zero and
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fifteen years.

Q. Right. Did you offer anything in mitigation at the
sentencing? :

A. Other than what's in the transcript, no.

Q. Okay. And why did you not offer anything else in
mitigation?

A. Well, again, this was pretty fast and fluid the way
things were moving. I really was surprised that we had to
do the plea that day. I really thbught that, you know, I
had met‘with Boyd, I think, on two other terms of court.

Both times where Mr. Maxwell had wanted him to -- just to

plead without an offer.

97
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And so the nature of his case had been to grind things

—

out, to go back to the solicitor, you know, a little back

and forth. So I was hopeful that on Monday Boyd and I could

talk and just -- I could finally give him the ultimate lay
of the land and where we were that i1f he was ready that we
could set it for later on the in the week. I think that
that possibility went out the door when, you know, we. had
the meeting between the three of us in the‘jﬁry room where
Boyd indicated he wanted another lawyer, and Mr. Méxwell

said, that's fine, but your offer's off the table today.

So, you know, at that point I didn't have mitigation -

witnesses prepared for a plea. ‘I could have waited for

mitigation witnesses to come and mitigate it on a zero to
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1 thirty. -You know, I made the decision that given the facts
2 of this case, given his history, you know, that it was more
3 valuablelto go in there with a zero to fifteen and no
4 mitigation wiénessés than to go in there and plead to thirty
5 with all the mitigation witnesses in the wo;ld.
6 Q. Right. And did-you discuss that with Mr. Rowe?
7 A. No. ©Not -- we didn't get specific'about mitigation
8 witnesses, you know, why they were or weren't there. I
-9 mean, it =- honestly I was -- I was just scrambling a'litfle
10. when they said that, you know, fhis is 1it, this is -- take
11 it or leave it, the offer's gone today, we're not even
12 holding it open til tomorrow.
13 And I don't know if the judge wanted to work a short
14 week or they had other business to do that week or what the
15 case was. I suspect it was really them just, you know, this
16‘ is your final offer, fake it or leave it, the case is a year
17 old. You know, I think that that wés what they were
/18 pushing. | | | |
19 Q. Okay.
20 MS. FAULKNER: I beg the Court's indulgence.:
21 THE COURT: Yes, ma'am. Of course.
22 (Pause)
23 Q. Mr. Chiarenza, did you ever discusé'with Mr. Rowe ﬁis
24 right to appeal his guilty plea in this case? \ |
25 A.  He never indicated to me a desiré to appeal his guilty
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plea. So just whatever the judge would.have put on -- in

did not. But, again, he never indicated. to me-a desire to
appeal. |
Q.  Okay.

MS. FAULKNER: I have.no further questions from this
witness, Your Honor. |

THE COURi: Redirect?

MR. MITCHELL: Just briefly, Judge.

J
Redirect Examination by Mr. Mitchell:

Q. Mr. Chiarenza, a quick question. In your estimation

was there overwhelming evidencé of the defendant's guilt in

the case?

A. Yes.

1

a factual basis for an appeal? ‘

A. An appeal at trial or an appeal of the plea®
Q. From the guilty plea.

A. I have read the transcript. I don't see any errors of

99
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the plea colloquy would have been the extent of that. But I

Q. And in your estimation would there have been a valid or

-- I don't sit on the Appellate Court, and I don't do appeal
3

work, but I don't see any glaring errors of law in the
transcript, no.
Q. Thank you, siri

MR. MITCHELL:. Thank you, Judge.

THE COURT: Recross?_
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'MS. FAULKNER: Nothing further, Your Honor.
THE COURT: Thank you. Thank you, Mr. Chiarenza.
A. Thank you, Yoﬁr Honor. |
'THE COURT: You may step down. All right. Mr.
Attorney General, you may call your next witness.

Y

MR. MITCHELL: There are no other witnesses, Your
Honor.

THE COURT: Thank you. Ms. Gardner, any evidence or
tesfimony in reply?

-(Pause)

MS. FAULKNER: I beg the Court's indulgence for oné
moment.

THE COURT: Yes, ma'am.

(Pause) -

.MSJ FAULKNER: I have nothing further, Your Honor,

'THE COURT: Thank you. Thank you very much. 1I'll be
glad to hear from you, Ms. Gardner.

MS. FAULKNER: Your Honor, I think the testimony is
clear. This piea was actually put up that morning_or it was
offered that morning. It was very -- it was decided in
haste.

From my client's perspective, Mr. Chiarenza did not
discuss with him tﬁe possible senteﬁcing range. My client

has indicated that he went in to do the plea'thinking that

he was going to get eight to ten years.

L4
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He was on_medication. Of course, that wasn'f -- I
understand that that doesn't really mafter:in —-- at this
juncture, but, Your'Honor, Mr. Chiarenza didn't offer'-
anything in mitigation. My élient, he did indicate that he
had ﬁhe robberies from back in the 80s, but it'd been a long
time."He was‘certainly -- my client was certainly unhappy
with the services of Mr. Chiarenza, which the court has 
indicated Mr. Chiarenza actually acknowledged.

Your Honor, given the testimony, I think it is
appropriaﬁe-for the Court to grant my client's Post
Convictibn Relief action and allow him to go back and
;estart and face these charges again, Your Honor.

THE COURT: ‘fhank you, Ms. Gardner. Mr. Attorney
General.

MR. MITCHELL: Thank you so much, Judge. Just briefly.
The standard of PCRs is a two-pronged test. One, first,
whether the attorney is deficiént_in any type of way. And
then s;cond, whether — if that attorney is deficient,
whether that deficiency somehow prejudices the defendant.

In this partiéular case the defense counsel testified
that there was overwhelming evidence of guilt in this
particﬁlar case. And so he sought a plea route as_opposed
to a trial route.

As evidenced from the transcript, the judge went over

.the plea colloquy with the defendant indicating the number
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of years that he was facing. The defendant indicated that
he understood the judge and understood his constitutional
rights and everything that was told from it. Your Honor,
the State would submit that this plea shéuid not be
overturned, and we'd ask that you dismiss the Applicant's
application. ’

THE COURT: ' Thank you. Thank you very much.

MR. MITCHELL: Thank you, Judge.

THE COURT: 1I've listened very closely to the testimony
of Mr. Boyd, both:direct, cross and‘allowed him and listened
very closely to his statements to the Court thereafter. I
also listened very closely to the testimony of Mr.
Chiarenza.

I have reviewed the transcript of the record dated May.

2016 in front of the Honorable Roger Young. I do not 'see

{

the word cap except one time in that record. And it is

stated during the mitigation stage as presented by Mr.

-Chiarenza. I paraphrase, but would I have liked or would

have loved to have a cap of five years. I did not see that
terminology used by Sblicitor Maxwell or by the court.

On page 3 of the transcript,_after the court recognized
the solicitor in the_first paragraph, after it's indicated
to the court that Mr. Rowe was pléading to strohg arm

robbery, which we know the sentencing sheet, it says

-robbery/common law robbery, strong arm robbery. That's one
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50 .
charge. Strong arm also known as common law. Solicitor

Maxwell states, it carries up to fifteen years, and the

-State is asking for a,fifteen year sentence in this case.

[

As you go on through the -- through the colloquy on
page 4 of the transcript, the court ;sks or makes this
statemegt to.the defendant, I aﬁ told that ydu want to waive
presentment to the grand jury on the étrong arm robbery
charge and your right to a jury trial, is that correct? Mr.
Rowe's response, yes, sir.

On the next page, 5, line 11, are you pleading guilty
to this charge because you are guilty of it? On.line 11 Mr;
Rowe's response, yes, 1 am guilty.

There is-some discussions thereafter concerning his
injury or at least brain operation as the court recognized
and some discussion about his mother and then into
medicatiohs. ' ' ‘

On page 8 as Mr. Rowe talked about Elavil on the stand,

.line 22, the court asked, this medication does not do that

to you, does it? And that referred back to line 14 that he
had taken medication at one point in time. | )
THen, guote, as the court says, kind of left you in-a
zombie-state. Then he asked about this.medication. And fhe
court -- the defendant at line 22.is, no, I have béen taking

Elavil. The doctor prescribed it for me.

And if you go to'page 9, the bottom of page 8, still,
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the court, so the medication you're taking right now, does
it help you deal with things better or does it make it
worse? Mr. Rowe's response is, it helpé me.

Next question, so today you understand why you are here

in court? Defendant's answer, -yeah. The court, and you

‘understand what you're doing in court? Yeah. I know I

walked into the bank and tbok money over the counter.

So it's clear from the transcript that he waived the
grand jury, waived his'jury trial,_admitted.his guilt and
that the court took_pains to —-- to\evaluaté his mental state
at the tiﬁe. And, of course, as you all know under 44;53—
something, I apologize, I think.it's 430, circuit court
jﬁdges are required if an individual is before them; they
have any question whatsoever aboﬁt their mental state or
their competency are to order an evaluation sua sponte

regardless of whether one of the attorneys or the others

- request that.

As far as the facts of the case and the fendition by
Solicitor Maxwell for the factual foupdation for Judge
Young, it appears borrowing the truck and such like that
from Mr. Hertz (ph.) or Mr. Wright, I don't -- particular
names, surveillance cameras, such as that, that there was
some prior planning therein.

Further, the phone dall, that the jail was monitoring,

tell a female, I believe, where parts of the proceeds of the
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robbery was. It appears Fairfield County Sheriff's

Department got a search warrant and recovered some amount, a

little over three hundred dollars ($300.00).

Xanax, I téke that into account. Also, voluntary
:%ntoxication on drugs or alcohol is not a defense to a
specific intent crime uﬁder -- I don't have my computer, but
I think the -- one of the older similar cases, because I
only know older cases, is State versus Hatfield, H-a-t-f-i-
e-1-d, where the drug of choice in that case was cocaine.

There's no indication of any cap. It's a totai
indication that -- zero to fifteen. One judge could have

given an individual five years, one could have given him

'seven years, one could have given him fifteen years, one

could have given probation, one could have given time
served. We have absolute discretion in that regard.

I also take into account the fluidity of the practice
of criminal law in blea court. There are times when they
move very quickly. There are times, as is poihted out, and
I've réad, and I marked it down, and it was testified to --
it should be on this page. Page 24, line 7 or 8, fish or
cut bait. That's in the transcript. Offers were made.
Offeré can be withdrawn.

I do find with the timing involﬁed that there was
mitigation offered. Mr. Chiarenza noted to the court the

timing, the fluidity of the case, that he does have family,
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that he has a number of siblings.' I forget the number. But
his mother's condition, his frustration with not being able
to put money on his phone acqount or whatever it is at the
jail to contact his mother to find out his mother's :
condition, that mitigation witnesses would have been there,
that they've been very supportive and have been in contact
with Mr. Chiarenzal |

I do not find that there is ineffective assistance of
counsel. And it meets neither-the_prong one and certainly
not proﬁg two. /

Again, you're.dealing with a situation where Mr; Rowe,
with what I perceive is overwhelming evidence of guilt, was
facing a thirty year sentence, a thirty year sentence. He
goes from facing a thirty year, no parocle sentence to
pleading to a fifteen year, non—violent( parolable 6ffense.
Perhaps that sounds somewhat paternalistic on my part, but I
don't see the ineffectiveness.

. And I read Judge Young's order, and, ; mean, I read
judge's sentencing célloquy, and he's -- takes thét into
account, his familyAsituation, his prior serious injury in
Newberry. As Mr. Chiarenza pointed out, it does not appear
that Newberry took that very seriously or, I shouldn't say
that, perhaps-didn't follow throﬁgh like othefs could have
been'folloﬁed; like there were alternates, the way it was

followed through.
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And Judge Young also took into account his prior

" criminal history in his collogquy and sentenced him not to a

cap of fifteen years, but sentenced him to a sentence of

"fifteen years, which he had the absolute discretion to do.

With that being said, I will respectfully deny
Applicant's motion for a Post Conviction Relief. Solicitor,

excuse me, Mr. Attorney General, please prepare me a

‘ proposed order. Email it to Ms. Gardner, simultaneously to

my law clerk. K

Ms.'Gardner; if you -- I will, of course, review it,
buﬁ after you receive it, if you have any particular input
you would like to give in that regard, you may do so. Thank
you. Thank you very much.

._Good-luck to you, Mr. Rowe. And that's not just a
statement by me. Good luck to you.

Mé. FAULKNER: Thank you, Your Honor.

THE COURT: Thank you.

(Hearing Ended at 11:18 am)

(End of Requested Transcript of Record)
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STATE OF SOUTH CAROLINA ) . INTHE COURT OF COMMON PLEAS
COUNTY OF FAIRFIELD  95{gAR -5 )Ati‘lueefxm JUDICIAL CIRCUIT
h‘RF];_LUFﬁ"JHiY * -f\eﬂ
jam LERK ORCOURT - P £,
Boyd wlglam Rowe, #273284, CLE R : 2016-CP-20-082 v(/L i
' Applicant, ) 2. recel
) Caive
v. ) ORDER OF DISMISSAL 2
) (2717,
State of South Carolina, )
)
Respondent. )
)

This matter comes before the Court by way of an application for post-coericﬁon relief
filed on March. 7, 2016, by Boyd William Rowe (Applicant). Respondent made its Retun on or
_ about.November 22, 2016. An evidentiary hearing into the matter was convened on July 17,
2017 at the Lancaster County Courthouse in Lancaster, gputh Carolina at which time the
Applicant was present and represented by Béth- Ramisey- Faulkner, Esquire. Respondent was .
represented by 'DeSb;awn H. Mitchell, Esquire of the South Carolina Attorney General’s Office.

‘At the hearing, Applicant testified on his own behalf. Applicant’s plea counsel, Derek S.
Chiarenza, Esquire-also testified. This Court had before it a copy of the records of the Fairfield
County Cletk of Court regarding ﬂae Applicant’s convictions, the transcript from Applicant’é
guilty plea, the PCR application, Respondent’s Retum, and Ap;;licant’s records from the
Départmént of Corrections.” After réviewing the record and everything pfesented, this Court finds
Applicant has failed to establish any constitutional deprivations enfitling him to post-conviction
relief and denies this application:- -*- - -=-¥. """ |
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Applicant is presently confined in the South Carolina Depaiunént of Corrections pursuant
to orders of commitment of the Fairfield County Clerk of Court. Applicant was indicted by the
May 2015 term of the Fairfield County Grand Jury for one (1) count of strong armed robbery and
one (1) -count of entering financial institution with intent to steal (2014-GS-20-191). Derek
Chiarenza, Esquire represented Applicant. On May 4,/2015, Applicant waived presentment to the
Grand Jury and pled guilty as indicted. The Honorable Roger M. Young sentenced Applicant,

with recommendation by the State, to incarceration for fifteen (15) years. Applicant did not

appeal his conviction or sentence.

ALLEGATIONS

In his Application, Applicant alleges he is being held in custody unlawfully for the

following reasons:

1. “Ineffective Assistance of Counsel”
a. “Counsel failed to provide competent representauon, and these
omissions were prejudicial to his defense.”
b. “Counsel failed to properly investigate the facts surrounding the

circumstances that lead to his arrest, or to discuss the parameters of his
defense.”

2. “Involuntary Guilty Plea”

a. “Counsel did not actually or substantially assist him in deciding
. whether to plea or not.”

b. “Counsel did not familiarize himself with facts of the case.”

¢. “Counsel did not unpart to the apphcant an understanding of the law in
reiation to the facts.

d. “Counsel issued erroneous advice to the applicant as to the length of
the sentence he would receive by entering his plea.”

e. “Counsel coerced and induced the applicant into entering his plea by
making threats as to the length of sentence he would receive by not
pleading guilty, without any regard to explaining the trial process.”

3. “Constitutional Deprivation”

a. “The Applicants was denied his sixth and fourteenth amendment rights
to an effective assistance of counsel in so far as his plea counsel failed
to provide competent representation.”

SUMMARY OF TESTIMONY PRESENTED AT THE EVIDENTARY HEARING
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Applicant’s Testimony

Applicant testified he only met with plea counsel two or maybe three times and most of
those meetings were in reference to a murder case piea counsel thought Applicant had some
iﬁformaﬁ_on about. He testified plea counsel-did not go over any discovery with him and he
believed plea counsel did not investigate his case. Apélicant also testified plea counsel did not
discuss the plea with him and he never agreed to énything regarding the plea. He tesﬁiiéd there
Weré no diécussi.ons concemning any sgnte.ncing caps and had he known about the fifteen year
sentencing cap he would have not entered the plea. Concerning the incident, Applicant testified
he took Xanax the day of the robbery but did not remember anything that occurred after that. He

testified he discussed this with his ai:borney as a possible defense everyv single time he spoke with

him. He testified he suffered a head mjury and was on medication called Elavil to treat the |

effects of the injury. He further testified he also received some psychiatric treatment and he did

not know what he was doing the day of the incident. He testified plea counsel told him if he did

not take the plea deal then he would get thirty years. He further testified plea counsel never -

ansv;rered any calls from his family member who wanted to be present at the hearing and plea
counsel did not submit anything to get a lighter sentence.

On cross-examination, Applicant testified he had been convicted of a previous armed
robbery. He tes.liﬁed he recalled the judge discussing a possible senfence but nothing about a
cap. Applicant also testified he recalled being advised of his constitutional rights but was on
Elavil and scared and did not know what he was doing. He testified he thought he was getting a
jury trial and he was eighty-five percent deaf in one ear and could not really hear the judge.

!

Plea counsel testified he had been practicing law since 1993 and his pracﬁcé has
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primarily been in criminal defense. He testified he was appointed 110‘ Applicant’s case by the
court. He testified he did not believe that a trial was the best avenue as Applicant had given
confessions to ;:ommitling the crime. Plea counsel testified he did not think voluntary
intoxication would be a viable defense and advised Applicant against that defense. He testified
the solicitor in this case offered Applicant a straight up plea to strong-arm robbery and said that
loﬂ‘er was the‘best he could do. He testified he did r;call a conversation wﬁere Applicant stated
he wanted. another lawyer and the solicitor told plea c-ounsel that would be okay with him but if
Applicant did not take the plea that day, the offer would be off the table. He testified he
discussed Applicant’s rights that were contained in the plea ‘é:olloquy with him. Plea counsel
testified he believed he got the best plea offer he could fof Applicant. He testified he believed
Applicant was competent to stand trial. Plea counsel testified he knew of Applicant’sv head injury
but there were no indicators that he was unable to understand the plea.

Om cross-examination, plea counsel testified he leamed Applicant was unhappy\with his
representation tﬁe moming of the guilty plea. He further testified he thought Applicant
understood the plea and had no reasbn to believe he did not. Plea counsel testified given the facts
of the case and Applicant’s criminal history, the zero to fifteen year plea deal and no mitigation
wifnesses was the best mitigation strategy but he did not discuss this with Applicant. He testified
he did not discuss appealing Applicant guilty plea with him because he felt it was clear Applicant
did not want to.

On re-direct plea counsel testified there was overwhelming evidence of guilt in this case

and there were no glaring errors at the guilty plea that warranted appealing it.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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This Court has had the opportunity to review the record in its entirety and has heard the
testimony at the post-conviction relief hearing. This Court has had the opportunity to observe the
witnesses presented at the hearing, and can weigh their tesﬁmony\ and credibility accordingly.
Below are the findings of fact and conclusiéns of law as required pursuant to S.C. Code Ann.

§17-27-80 (2017).

Applicable Law

In a post-conviction felief action, the applicant bears the burden of proving the

allegations in his application. Butler v. State, 286 S.C. 441, 442, 334 8.E.2d 813, 814 (1985).
Where the application alleges ineffective assistance of counsel as a ground for relief, the
applicant must prove that “counsel’s conduct so undermined the proper functioning of the
‘adversarial process that the trial cannot be relied upon as having produced a just result.”
Strickland v. Washington, 466 U.S. 668 (1984); Butler, 286 S.C. at 443, 334 S.E.2d at 814. The
proper measure of performance is v&;hether the attomey provided representation within the range
of competence required in criminal caseé. The courts presume that counsel rendered adequate
assistance and made all significant decisiops in the exercise of reasonable professional judgment.
Strickland, 466 U.S. at 689. Applicant must overcome this presumption in order to receive
relief Chegy v. State, 300 S.C. 115, 118, 386 S.E.2d 624, 625 (1989).

The reviewing court applies a two-pronged test in evaluating allegations of ineffective
assistance of trial counsel. Id. at 117, 386 S.E.2d at 625. First, the applicant must prove that
counsel’s performance was deficient. Id. Under this prong, the court measures an aftorney’s
performance by its “reasonableness under professional nomms.” Id. (quoting Strickland v.
Washington, 466 at 688). Second, counsel’s deficient performance mus;t have prejudiced the

applicant such that “there is a reasonable probability that, but for counsel’s unprofessional errors,

Page 5 of 11

113



114

the result of the proceeding would have been different.” Chermry, 300 S.C. at 117-18, 386 S.E.2d
 at 625. With respect to guilty plea counsel, Applicant must show that there is a reasonable
probability that, but for counsel’s alleged errors, he would not have pleaded guilty and woﬁld
bave insisted on going to trial. Hill v. Lockhart, 474 U.S. 52, 106 (1985).

In PCR cases, an applicant asserting a constitutional violation must frame the issue as one

of ineffective assistance of counsel. Al-Shabazz v. State, 338 S.C. 354, 363-64,'527 S.E.2d 742,

747 (2000) (citations omitted). An applicant alleging-his guilty plea was inducéd by ineffective
assistance of counsel must prove counsel’s advice was not “within the range of competence
demanded of attorneys in criminal cases.” Lockhart, 474 U.S. at 56. Further, “[t]hat a guilty plea
must be intelligently made is not a requirement that all advice offered by the defendant’s lawyer
withstand retrospective examination in a post-conviction hearing.” McMann v. Richardson, 397
U.S. 759, 770 (1970). Rather, “whether a plea of guilty is unintelligent . . . depends as an initial -
matter, not on whether a court wduld retrospectively consider counsel’s advice to be right or
wrong, but on whether that advice was within the mée of competence demanded of attorneys in
criminal cases.” Id. at 771. |

The record must establish the defendant had a full understanding of the consequences of’

his plea and the charges against him. Dalton v. State, 376 S.C. 130, 138, 654 S.E.2d 870, 874

(Ct, App. 2007) (citing Boykin v. Alabama, 395 US. 238, 242 (1969)). A defendant’s knowing
and voluntary waiver of statutory or constitutional rights must be established by a complete
record, and “may be accomplished by colloquy between the court and defendant, between the
court and defendant’s counsel, or both.” Roddy v. State, 339 S.C. 29, 34, 528 S.E2d 418, 421
(2000) (citing State v. Ray, 310 S.C. 431, 437, 427 S.Ezd 171, 174 (1993)). Further, “[a] guilty

plea is a solemn, judicial admission of the truth of the charges™ agamst the applicant; thus, an
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applicant’s right to contest the validity of such a plea is usually foreclosed. Dalton, at 137-38,
654 SE.2d at 874 (citing Blackledge v. Allison, 431 US. 63 (1977)). Therefore, admissions
“made during 2 guilty plea should be considered conclusive unless [an applicant] presents vaﬁd
reasons why he should be allowed to depart from the truth of his statements.” Id. (citing

Crawford v. United States, 519 F.2d 347 (4th Cir. 1975); Edmonds v. Lewis 546 F.2d 566 (4th

Cir. 1976)). “In considering an a.llegat‘ldn on PCR that a puilty plea was based on inaccurate
advice of counsel, the transcript of the guilty plea hearing will be considered to determine
whether any possible error by counsel was cured by the information conveyed at the plea

hearing.” Id. at 138-39, 654 S.E.2d at 874 (citing Wolfe v. State 326 S.C. 158, 165, 485 S.E.2d

367, 370 (1997)).

After careful review of the entire record, including the testimony presented at the
evidentiary hearings, based on the standard.-discussed above, this Court finds Applicant has
failed to carry his burden in this action regarding any of his aﬂeéaﬁons of ineffective assistance
of counsel. Applicant also failed to prove he was prejudiced by the alleged deficiencies. Below
are this Court’s specific finding regarding each of Applicant’s allegations of ineffective
assistance of counsel and whether Applicant’s guilty plea was involuntary:

Ineffective Assistance of Counsel

Applicant alleges that plea counsel provided ineffective assistance of counsel. Plea
counsel testified that he met with Applicant a couple of times and did not believe trial was the
best avenue given the confessions Applicant had made. He further testified Applicant wanted to
use a voluntary intoxication defense but he did not think that would be a viable defense as it is
not a defense to a crime. Plea counsel ultimately testified he believed the plea deal he got for

Applicant was the best he could get considering the overwhelming evidence against Applicant in
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this case. Therefore, this Court ﬁnds. Applicant has failed to prove the first prong of " the
Strickland test — that Counsel failed to render reasonably effective assistance under prevailing
professiopal nomms. Applicant failed to present compelling evidence that Counsel committed
either errors or omissions in his representation of Applicant. This Court also finds Applicant has
féiled to prove the second prong of Strickiand — that he was prejudiced by Counsel’s
performance. Further this Court finds Counsel was correct in relying to Applicant that voluntary
intoxication is‘ not a viable defense to his crime. Generally, voiuntary intoxication or use of
drugs does pot constitute defense to crime; however, insanity caused by use of drugs or
intoxication may be defense where insanity is permanent and destroys defendant's ability to
know right from wrong. State v. Hartfield, 300 S.C. 469, 388 S.E. 2d 802 (1990). Therefore, this
allegation is denied and dismissed.
Involuntary Guilty Plea

Applicant asserts his guilty plea was e'nte;_ed involuntarily as the result of ine&‘et':tive
assistance of counsel. This Court ﬁnds'\App!icant has failed to carry his burden regarding this
allegation. The transcript feﬂects the guilt}-' plea was knowingly and voluntarily entered with a
full understanding of the charges and consequences of the plea. Because a guilty plea is a
solemn, judicial admission of the truth of the charges against an individual, the PCR. applicant’s
right to contest ihe validity of such a plea is usually, but not invariably, foreclosed. See
Blackledge, 431 U.S. at 73-74. Statements made during a guilty plea should be considered
conclusively, unless an Applicant presents valid reasons why he should be allowed. to depart
from the truth of his statements. See Crawford, 519 F.2d at 350. Applicant presented no reasons

to show that he should be allowed to depart from the truth of the statements he made during his
guilty plea hearing.
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This Court further finds the record reflects Applicant’s plea was eﬁteted freely,
voluntarily, h10vﬁng1y,'and intelligently. The plea judge explained the:charges to Applicant,
including the maximum penalties for each. The plea judge also went through Applicant’s
‘ constitutional rights and questioned Applicant as to whether he understood those rights and
wished to give them up to plead guilty. Applicant agreed that he did. Applicant admitted he was
guilty of these offenses and did not challeﬁge the facts presented by the State at the plea.
Appl,ican.Lt ﬁ&her told the pleq. judge no one had threatened him or made him any promises fo get
him to plead guilty, and he was doing so of his own accord. Additionally, Applicant told the
plea judge be did not have any physical or mental issues which would prevent him from
understanding the proceeding, and Applicant indicated he understood all of the plea judge’s
. questions and had answered them honestly. This Court therefore finds that Applicant understood
the terms of the plea and the possible sentences he could receive. Therefore, this allegation is
denied and dismisied.

Overwhelming Evu!enc

The evidence of Applicant’s guilt was overwhelmmg See Haris v. State 377 S.C. 66,
79, 659 S.E.2d 140, 147 (2008) (applicant cannot prove prejudice where there is overwhelming
evidence of guilt). Plea counsel testiﬁed Applicant confessed to the crime. The State had video
surveillance of the crime in which Applicant was captured on it in the bank. Additionally,
witnesses were outside the scene of the crime and saw the get-away car Applicant was driving
and the car was later connected fo Applicant. This Court finds the evidence against Applicant

was overwhelming. Therefore, this Couwrt finds Applicant is unable to prove there was a

reasonable probability any deficiency of Counsel would have changed the result of the

proceeding. Accoidingly, this Court denies and dismisses these allegations.
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CONCLUSION
Based on all the foregoing, this Court finds and concludes that Applicant has not
established any violations that would require this Court to grant his application. Therefore, this
application for post-conviction relief must be denied, and dismissed with prejudice. S
This Court notifies Applicant that he must file and-serve a notice of appeal within thirty
(30) days from receipt by counsel of written notice of entry of judgment to secure the appropriate

appellate review. See Rule 203, SCACR. An applicant has a right to an appellate counsel’s

. assistance when they are secking review of the denial of PCR. Austin v, State, 305 S.C. 453

- (1991). I an gpplicant wishes to seek appellate review, PCR counsel must serve and file a Notice
of Appeal on the Applicant’s behalf See Rule 71.1 (g), SCRCP. Reefer to Rule 243 of the South

Carolina Appellate Court Rules for appropriaté procedures for appeal.

IT IS THEREFORE ORDERED THAT:

Al

1. The application for Post-Conviction Relief is denied and dismissed
with prejudice; '

2. Applicant shall remain in the custody of the South Carolina
Department of Corrections to complete service of his sentence.

AND ITIS SO ORDERED this /% day offﬁég ,2018.

R. KN@X MCMAHON

Presiding Judge
Sixth Judicial Circuit

é/fﬂV > South. Carolina
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STATE'OF SOUTH CAROLINA INDICTMENT

vor: S

COUNTY OF FAIRFIELD )

At a Court of General Sessions, convened on Septeriber 4, 2014, the Grand Jurors of
Fairfield County present upon their oath: |
ENTERING FINANCIAL INSTITUT_IO,N WITH INTENT TO STEAL
That Boyd W. Rowe did in Fairfield County on or about May 8, 2014, enter a
building or a part thereof occupied as a bank, depository, or building and loan

association, to wit: First Citizens: Bank, with intent to steal money or sécurities for~"
money, either by force, intimidation, or ’fhreats in violation of §16-11-380 of the Code of

Against the peace and dignity of the State, and contrary"“'tg the statute in such cass .~

=" k“‘%

Douglas-A?Barfield, JrTSeHCITER )

made and provided.
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STATE OF SOUTH CAROLINA INDICTMENT
COUNTY OF FAIRFIELD )

At a Court of General Sessions, convened on July 14, 2015, the Grand Jurors of

- STRONG ARMED ROBBERY
That Boyd W. Rowe did in Fairfield County on or-about May 8, 2014, by usé of
force, threats of force; or intimidation, take and carry away the personal property from
the person or immediate presence.of the victim, First Citizen Bank, with the intentto
deprive the owner of possession of the property in violation of the common "lav_v_;‘df*tine‘ o
State of South Carolina and §16-11-325 of the. Code of Laws of South Carolina.

Against the peace and dignity of the State, and. contrary to the statute in Such case .

made and provided.

Randy E. Newman, Jr., SOLICITOR




