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- STATE OF SOUTH CAROLINA

) ~ IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG ) FOR THE SEVENTH JUDICIAL CIRCUIT
- . )
- Calvin Terrell Williams, #218862 ) Case No.: 2018-CP-42-0057 .
) =/
Applicant, ) = - ;5:31(:
) ORDER OF DISMISSALS & It
V. ) mooy il
State of South Carolina, ; § = ;.:.?3
. . - I
Respondent, ) ™ = =
) ~ nN. -

This matter comes before this Court by.way of an application for post-conviction relief
filed on January 8, 2018, by Calvin Terrell Williams (Applicanf). Respondent made its return on
April 18, 2018, requesting an evidentiary hearing. An evidentiary hearing was held on June 18,
2018, in the Spartanburg County Court of General Sessions. Apphcant was present and 'was

represented by counsel Susannah Ross, Esquire. Respondent was represented by Semor Assmtant

Deputy Attorney General Megan Harrigan Jameson. At the hearing, testlmony was taken from -

trial counsel Matthew Shealy, Seventh Circuit Solicitor Barry Barnette, and Applicant’s co- -

defendant Shyquone Williams. At the conclusmn of the hearing, this Court left the record Open PR

to allow both parnes to submit post-hearing memorandums. Following the submission of post-

trial memorandums by both parties and a review of these memorandum; the record in its enﬁrety

and the testimony and evidence presented. at the evidentiary hearing, this Court finds Applicant

has failed to establish any constitutional violations and denies this application with prejudice

PROCEDURAL HISTORY

The records before this court establish Applicant is presently confined in the South
Carolina Department of Corrections. pursuant to orders of commitment of the Spartanburg
County Clerk of Court. In April 2015, the Spartanburg County Grand Jury indicted Applicant for

armed robbery and bank robbery (2015-GS-42-2312). In May 2016, ‘the Spartanburg County

Qer12



Grand Jury also indicted Applicant for accessory before the fact to felony bank‘robbery (2016-
GS-42-2368). Assistant Public Defender Matthew W. Shealy, Bsqulre,"represented Applicant,
. Seventh Circuit Solicitor Barry Barnette prosecited the case. |

On June 6, 2016 Apphcant proceeded toa jury trial i in the Spartanburg County Court of
' General Sessrons before the. Honorable Roger L. Couch, circuit court Judge On June 8, 2016 the
. Jury found Apphcant gmlty as mdrcted Judge Couch sentenced Apphcant to imprisonment for
- life w1thout possrblhty of parole pursuant to S C Code Ann § 17-25—45 based on his pnor

a

federal oonvrcuons for armed bank robbery

Apphcant ﬁled a tlmely notice of appeal Appellate Defender Laura R. Baer of the South

| Carolma Commrssron on Indrgent Defense—Ofﬁce of Appellate Defense ﬁled a brief pursuant

to Anders v. California, 386 U.S. 738 (1967) Apphcant then filed hrs own pro se- bnef ' On
October 18. 2017, the South Carolma Court of Appeals aﬁirmed Apphcant’s convrctrons and |

: sentences State v. wxnl ams, Op No 2017-UP-395 (5.C. Ct. App. filed October 1s 2017). The
remittitur was returned to the clrcuxt court on November 3 2017 |

ALLEGATIONS RAISED IN THE APPLICATION AND AT THE HEARING

. In his application for post-convrctron arehef, Applicant alleged he is being held in custody
unlawfully for the followmg reasons: | |

1. Ineﬁ‘ecuve assrstance of counsel for faﬂmg to ob]ect to the State’s notice
of intent to seek life without parole pursuant to S.C. Code Ann. § 17-25-45
based on his prior federal convictions for armed bank robbery

2. Ineffective Assistance of counsel for failing to properly argue to the tnaf 5'}’
court that the State failed to establish the element of entry into the bank fg5 =
bank 1 robbery :

: 3 Ineffective assistance of counsel for farhng to object to the &teh . ‘T
i ‘proceeding forward on both bank robbery and accessory before the fa8t to® -~ 3%
~ bank robbery in violation of S.C. Code Ann. § 16-1-50 3



w

B that [1t] cannot be relied upon as havmg produced a Just result »

At the evidentiary hearmg, Apphcant also proceeded forwa.rd on:two additional grounds
_ over Respondent’s objectrons

1. Inetfectlve assistance of counsel for failing to require the State to reveal 3! t}:. -
the co-defendant s plea offer > - i
2. Ineffectlve Ass1stance of counsel for fallmg to properly cross-examme thR 6? ‘_} 2.
. co-defendant _ regarding -his.  prior- 1ncon81stent -statements to la\‘g —' 3‘1;‘8
enforcement. ' oz T a2
- ' -
FINDINGS OF FACT AND CONCLUSIONS OF LAW rt:" .:" =
M ,

Tlns Court has had the oppo'-tumty o review tne record in its enhrety and has hmrd the :

testimony at the post-oonv1ct10n rehef heanngs This Comt has further had the opportumty to

observe the wﬂnesses presented at the heanng, closely pass upon therr cred1b1hty and wergh thelr
’ testlmony accordlngly Set forth below are the relevant ﬁndlngs of facts and conclustons of law
as reqmred pursuant to S C Code Ann §17-27-80 (1985)

......

Apphcant has alleged ﬁve instances of met’fectrve assrstance of counsel Thrs Court ﬁnds
these clarms are clearly refuted by the record and testunony presented at the ev1dent1ary heanng

Therefore thls Court ﬁnds Apphcant has falled to estabhsh that counsel was consutut:onally
meﬂ‘ectlve as to any of the ﬁve spec1ﬁc allegatrons |

The Sixth Amendment to the United States Constitution guarantees a defendant the rigAt

to- effective assistance of counsel. U.S; Const. amend. VI; Stnckland V.. Washmgton, 466 U.S.

668 (1984) Lomax v. State 379 S C. 93 665 S. E 2d 164 (2008)

- In a post-conviction relief action, an applicant bears the burden of proving the allegations
in his or her application.

Butler v. State, 286 S.C. 441, 334 S.E.2d 813.(1985). Where the

application alleges ineffective assistance of counsel as a ground for rehef the apphcant must

: prove that “counsel’s conduct S0 undermmed the proper functlomng of the adversanal process

Stnckland 466 U.S. 668. Butler,

286 S.C. at 442, 334 S.E.2d at 814.



... In evaluating allegations.of ineffective assistance of counsel, the reviewing court applies -
the two-pronged test outlined .in.Strickland,v466.U.‘S.. 668. First, an applicant must prove that
. couns_el’s_,performance,;_vvas.ndeﬁ.cie'nt. I1d.; Cherry v. State, 300 S.C. 1.15, 117, 386 S.E.2d 624,
625 (19'89)., Under this prong,. the court measures. an attorney’s performance by its
~-“1easonableness -under prevailing professional norms.” Cherry, 300 S.C: at 117, 386 S.E.2d at
.- 625 (quotmg trickland, 466 U.S. at: :690). The proper measure of. performance 1is: whether -an
N \attorney prov1ded :representation:: wnhm the range- of competence reqmred n cnmmal cases.
Butler, 286 S.C. at 442, 334 S.E.2d at 814. “Counsel is strongly presumed to have rendered‘
Aadequate ass15tance and made all significant decisions in the exercise of" reasonable professional

‘ Judgment ” Id (cltmg tricklan g, 466 U.S. at 690) The apphcant ‘must overcome this

S presu.mptlon to receive rehef Ch eITy, - 300 S.C.at 118, 386 S. E2d at 625. Second, counsel’s

;—.:‘deﬁclent -performance ‘must have: prejudiced the ‘applicant such that “there is a reasonable

R ‘probablhty ithat, but for counsel’s unprofessional errors, the. result of the proceeding would ha.ve

 been different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. -~ .é: = ::;~
m ST
'Apphcant fatled to Establlsh Counsel was Constitutionally Ineffective for Failing to Ehallonge:: i
his Sentence Pursuant to S.C. Code Ann. § 17-2545 2 = &Ny
Applicant alleges trial counsel should have objected to the State’ s notice of ‘i\ts ® tg :~_§‘
‘*

seek life w1thout parole pursuant to S.C. Code Ann § 17-25-45 and to the tnal court’s 1mposmoh
of this sentence. Speclﬁcally, Apphcant alleges his two prior conwcnons for federal armed bank
-robbery (18 U.S.C. § 2113 (a) and (d)) do not meet the statutory requirements for enha.ncement
- pursuant to S.C. Code Ann. § 17-2545 and counsel was ineffective for fa.tlmg to object to h1s :
sentenoe of life nnpnsonment w1thout the possxblhty of parole pursuant to S C Code Ann § 17—
- 25-45 Th15 Court ﬁnds this argument 1s w1thout ment, as Apphcant’s two pnor conv1ct10ns for

| armed bank robbery pursuant to 18 U S C § 21 13 (a) and (d) were the legal eqmvalent of the



statutory offense of armed robbery in South Carolina (8.C: Code Ann. §16-1 1-330(A)), which is
a “most serious” offense as enumerated in subsection (C)(1) of S.C. Code Ann. § 17-2545. ' . -
At the,evid_entiary hearing; both trial counsel and ‘Solicitor Barnette testified that they
investigated and compared the elements and factual background of both of Applicant’s” pnor
federal armed bank robbery conv;,ctrons ‘when determining whether Applicant was eligible for an
. enhanced sentence as a recidivist offender pursuant to S.C. Code Ann..§17-25-45. Both testified
. that after their investigations, they both believed Applicant was properly: sentenced ‘pursuant to
'8.C. Code Ann. § 17-25-45 .because his federal convictions for armed bank robbery were the
legal equivalent of armed robbery, an enumerated “most serious” offense under S.C. Code Ann

i

3 § 17-25-45(c)(1). This Court finds this testimony credible.

dOH ‘W
S0y u.sz
o ::‘_'.

nHQﬁY

‘Pursuant to S.C. Code Ann. § 17-25-45(A), a trial judge has no sentencing dw'gretﬁh ang
w ~y T

must sentence a defendant to a. term of imprisonment of life without the possrblllg Mn' r('J
e
DLy o]

~—- )

where the defendant was convicted of a “most serious” or “serious” offense and has e!ﬂaert_nne Q...

..(‘

more pnor conwcuons for a “most serious” offense or two or miore prior convictions® for a

senou_s” offense. When determining whether a defendant has a prior “most serious’_’, conviction

for sentencing enhancement purposes, a defendant’s prior criminal record expressly includes “a

federal.or out-of-state conviction for an offense that would be classif ed as a_most serious

oﬂense under this sectlon [.J]* S.C. Code Anmn, § 17-25-45(A)(1)(b) (emphasxs added)

Therefore, if a defendant was convicted of a prior federal offense that would have constituted a
“most serious” offense in South Carolina, that earlier conviction can be used to enhance th‘e: :
defendant’s sentence under our recidivist offender statute. Id.

In the present case, Apphcant prevmusly pled gmlty on October 31 2003 before thef :;
Honorable Henry M Herlong, Jr Umted States Dlsinct Judge to two counts of armed bank

robbery pursuant to 18 U S.C. § 2113 (a) and (d) 'I'hese charges stemmed from two mstances




. that occurred on August.7, 2003 and August 12, 2003, wherein Applicant and ‘co-defendants did

_rob two separate banks .with the use of a dangerous weapon or device (an explosive). When

- comparing the- element, it is clear-that. Applicant’s federal armed bank robbery convictions

. pursuant to 18 U.S.C. § 2113 (a) and (d)) equate to the “most seno offense of armed robbery

_.in. South. Carolina: (S.C.- Code Ann. §16-11 ;330(A)). Therefore, the: State properly - sought to

. - enhance. Applicant’s_sentence as armed robbery: -is'clas'Siﬁed as-a “most serious’?v‘oﬁ‘en'seinunde'r

.- the statute.. 8.C, Code.Ann. § 17-25-45(C)(1). See, e.g., State v. Washmgm 338 8.C. 392, 397-

308, 526 S.E.2d 709, 711 (2000) (findingWashington: was properly sentenced under the

- recidivist offender statute where the elementsof his prior offense of common law burglary now

" constituted the offense of first-degree burglary, meaning his prior conviction was the legal

* equivalent of 2 “most serious™ offense and would have constituted a “most serious” offense

" pursuant to the-_stal;tlfe); Hinton v. S.C. Dept of Prob., Parole, and Pardon Servs., 357-S.C. 327,

- 339, 592 SE:2d 335, 342 (Ct. App. 2004). (noting under. the “same-elements™ test, . when

. conﬁpa.ring the elements of the offenses, a court “looks to whether the particular actions taken by

| - the defendant which satisfy the elements of the crime in the other state would satisfy -the
X &

= i
S i

elements of one of the enumerated crimes™).

dO.H

In support of his assertions that his sentence was 1mproper1y enhancede
N .’? < L"

purposes because armed bank robbery. only carries a maximum possible. pu.mshmentof &tweéfé?
five-year sentence in the federal system. However, when determmmg whether a defendant is
subject to sentencing enhancement based on an earlier federal or out-of-state conviction, . the
" relevant inquiry is not how the federal or out-of-state jurisdiction chooses. to classify the federal
<" or out-of-state offense or what the potential punishment for that ’o.ﬁ'enSe'isvin another jurisdiction.

. -Instead; pursuant to S.C. Code Ann. § 17-25-45, the relevant ihquiry is whether or not the federal

?,,



b J]

o
. _ ~
- sentence pursuant to S.C. Code Ann. § 17-25-45. - - T %»

or out-of-state offense would be classified as a “most serious” offense inSouth Carolina. See

. 8.C. Code Ann. § 17-25-45(A)(1)(b) (requiring a sentence. of. life “imprisonment - following

conviction for a “most.serious” offense if the defendant has a prior “out-ofstate conviction for

-an-offense that would be classified as a most serious offense under this section[.]” (emphasis

- added)); see, e.g., Daniels v. State, 621 So. 2d 335, 342 (Ala.:Crim. App. 1992) (“In determining

. whether an out-of-state conviction will be'used t6 enhance ‘punishment: pursuant to the [Habitual

Felony Offender Act], the conduct upon .which the foreign .conviction is- based ‘must be

. considered and not the foreign jurisdiction’s treatment of that conduct.”).

+- Therefore, this Court finds the fact the sentencing range for armed bank'robbery‘in the

. federal system is up to twenty-five years imprisonment has no bearing on whether or not federal -

armed- bank robbery convictions can be used for sentencing enhancement purposes. in. South

- Carolina. - Because the federal offense of armed: bank robbery would constitute the offense of

‘armed robbery in South Carolina; Applicant’s prior federal convictions for armed bank robbery

would be classified as the “most serious” offense of armed robbery in our state. Thus, the State
properly served Applicant with notice of intent to seek life without the possibility of parole
pursuant to S.C. Code Ann. § 17-25-45 and counsel was not constltuuonally meﬂ’&"tw@‘or

failing to challenge both the notice or imposition of a life without the poss1b111ty.;of &role

S

Additionaily, Apphcant asserts the State cannot establish his prior federal mvxeﬁonsgdf
4’.\ < <3

armed bank robbery met the legal elements of armed robbery in South Carolina because he;and

1A
0

h1s~co-defendants merely presented a demand note and the State failed to establish that there was

any physical representation of a weapon as required under State v. Muldrow, 348 S.C..264, 559

S.E.2d 847 (2002) and Van Sellnér v, State, 416 S.C. 606, 787 S.E.2d 525 (2016). However, this

~ Court finds this argument is without merit, as Applicant knowingly and voluntarily entered guilty

f')-'.



) Apleas to both of these: offenses, thereby admntmg to all the essentlal elements- contamed in the
indictments, mcludmg that he and his co-defendant were armed Wlth explosrves See State v.

) Allen, 261 S.C. 448,‘451, 200 S.E.2d 684, 686 (1973) (“A plea of guilty is an admission or a
* confession of gullt, a.nd“is as conclusive as the verdict of a jury; it admits all matter of fact

""*averments of the accusatlon.” (emphasrs added)) Shelnut v. State 247 S C. 41 45-46, 145

" SE. 2d 420 422 (1965) (“By thelr voluntary submlssmn to a verdlct of gullty, the defendants
adnntted all matenal allegatmns of the mdlctment, mcludlng those relatmg to the sxtus of
the cnme, thus wawmg a tnal and the presentatron ot‘ evxdenoe These admssxons are as
conclusive upon them as the verdJct of a jury would be > (emphas18 added)) _
s 'As Apphcant was properly noticed, served, and sentenced to life wrthout the poss1b1hty
of parole pursuant to S.C. Code Ann. § 17-25-45 trial counsel cannot be deemed consntunonally

: ;meﬁ‘ectlve for fallmg to challenge his sentence Thrs Court should denes and drsmlssee this |
| alleganon w1th pre_]udlce o x §§ "

=

" Applicant failed to Establish Counsel was Constmdwnally Iue_ﬂ'ecuve for Fazlmg:é Ay
Applicant dld not enter the bank - g::

..1'\

-

e

-~
«b

@3 Ay
Applicant alleges trial counsel was constitutionally ineffective for farhng to &uﬁhat 5
" L_

- . c‘ '-
d1d not enter the bank. This Court finds this argument is without merit, as the reeorg?s b%hmﬁﬁg

"_\
*w

wrth numerous arguments by trial counsel through the trial that Apphcant not only did not efter
the bank, but was not present at the scene. Trial counsel’s thorough directed verdrct motion was
| based on tlus very argument. Moreover, the record and testimony from all witnesses at the
evidentiary hearing, including Applicant’s own testimony, is that the State never alleged that
Ahplicant personally entered the bank, but rather, had indicted: Apnlicant with bank robbery
- based on a theory of aiding and- abetting and.»his constructive presence at the scene. This Court

- finds this argument with withiout merit and must be denied and dismissed. -

e



Apphcant failed to Establish Counsel was Constitut utionally Ineffective for Farlmg to Challenge
the State s dectswn to pmceed forward on Both Indrctments

Applrcant alleges tnal counsel was constrtunonally meffectrve for farlmg to challenge the
State’s decision to proceed to tnal on both mdrctments for bank robbery and accessory before ﬂre
fact to bank robbery In support of thrs argument, Apphcant crtes to S C Code Ann § 16-1 50
whrch he asserts ¢ stands for the proposrtlon that an accessory can be mdrcted and convrcted as an
accessory before the fact orasa pnncrpal ? (Apphcant’s Post Heanng Memorandum 3) Thrs
Court agrees with Apphcant’s mterpretatron of S C Code Ann. § 16-1-50 as an accessory
clearly cannot be mdrcted and convrcted as both an accessory and a pnncrpal under the plam
’ meanmg of the statute However, thrs Court ﬁnds Apphcant’s rehance on S C. Code Ann. § 16-
| 1 50 is mrsgmded in the present case, as Apphcant was not convrcted as an accessory to bank
robbery, but rather was convrcted of ba.nk robbery and bank robbery alone Apphcant overlooks
the cruclal word of S C Code Ann § 16- -50-—“and” whlch requn‘es not only mdlctment as

jboth the accessory and pnnclpal but also convrctron as both the accessory and pnnclpal to run
;AafoulofSC CodeAnn.§16- -50. 2, ,@

+ Itis clear that the State could proceed forward on two theories at Applicant’s %al—gﬁ.rst_:,

as an acoessory to bank robbery who aided in the planning of the bank robbery befoE thwm;ie~ S

. Q 5 ,
occurred, and second, as a principal who was ¢onstructively present at the scene aﬁreN o
-' "-' t\‘

the ride to the bank, instructed his co-defendant as to how to rob the bank, remauagl nt%e
- getaway car that was patked in close proximity to the bank, and assisted in fleeing followr_n_g the
robbery. “Multiple offenses, including multiple homicide offenses, may be prosecuted in a single

trial[.]” State v. Greene, —_S.C. __, 8148.E.2d 496 (S.C. May 23, 2018), reh’g denied (June

26, 2018); See, e.g., State v. Cavers, 236S.C. 305, 311-12, 114 S.E.2d 401, 404 (1960) (“It was
within the province of the jury to find whether appellant’s conduct was negligent or reckless, or

neither; if negligent, it would have supported a verdict of guilty of manslaughter, the court



having eliminated murder and voluntary manslaughter; if reckless, it sustams the verdict"ot gmlty
of reckless homicide, and that. fmdmg by the jury is 1rnphc1t in the verdict. The ]ury were
mstructed that they could not find appellant guxlty on both counts To sustam thxs pomt of
appellant would reqmre the court mstead of the jury; to determine whether hrs conduct was
" negligent or. reckless, if either, which, under: the evidence in this case, would be an invasion by
the court of the provmce of the jury: The State cannot be reqmred to elect between counts in an‘
mdlctment when they charge offenses of the same. character and refer to the same transactron,

o ?- -'K""\\A v

whether or not one charges a common law offense and another a statutory offense.” (citations

omrtted) ), see also Ball V. Umted States 470 U S 856 859 861 (1985) (“It is clear that a

convicted felon may be prosecuted srmultaneously for v1olatlons of §§ 922(h) and 1202(a)
involving the same firearm. Thls Court has long acknowledged the Govemment's broad
dlscretlon to conduct cnmmal prosecutrons mcludmg its power to select the charges to be
brought ina partrcular case. To say that a oonvrcted felon may be prosecuted smmltaneously.
for wolauon of §§ 922(h) and 1202(a), however is not to say that he may be convrcted and

- punished for two oﬁemes Congress can be read as allowmg charges under two dlﬂ‘ereﬁ smtes

o
with convrctron and sentence conﬁned to one. ) 'I‘here was nothmg improper as h;th&tate

proceedmg forward under both mdlctments, as the trial court made 1t abundantly clegr to&e _1 il g

C‘: N’h

that it could only convict Apphcant or one oftense but not both, or find Applrcant’not%\nl FC

N -
‘both offenses. Therefore, thls Court ﬁnds tnal counsel’s performance was not constrtutlonally

-:r-sJ

ineffective and demes this allegatlon.

Applicant failed to Establish Counsel was Constitutionally Ineffective for Failing to Require
the State to Reveal any Plea Offer with his co-defendant

At the evidentiary hearing, Applicant taised for the first time an allegation that trial
counsel was constitutionally inefféctive for failing to requiré the State to “reveal thé deal” tha

induced his co-defendant -Shyquorie’ Williamg to testify ‘against him. This Court finds this




-

allegatlon is wrthout ment and is. conclusrvely refuted by the recoid and- testlmony presented at
the ev1dent1ary heanng Trial ‘counsel and Sohcltor Barnette credibility testified that there' was o
plea agreement in place between the State and the co-defendant, and therefore ‘there’ srmply was
no deal to reveal Applrcant falled to establish the existence of any pléa agreement other than his
bare assertlons that hrs co-defendant received a 'more lenient senteice.: Therefore, this Court -
ﬁnds tna.l counsel’s .performance was-not constitutionally ineffective and- demes tlus a.llegatlon. :

Appltcant Jfailed to Establish Counsel was Constttutwnal(v Ineffective for Fazlmg to Properly
Cmss-Exame ius Co—quendmt

- At the evxdentrary heanng, Apphcant ratsed for the ﬁrst time an allegatron that tnal ‘
counsel was constrtuuonally meffectrve for farlmg to properly cross-examrne h1s co-defendant
Shyquone erhams Specrﬁcally, Apphca.nt alleged tnal counsel d1d not properly ehcrt
testlmony that Apphcant gave numerous pnor mconsrstent statements to law enforcement,
mcludmg that Apphcant was not mvolved in the bank robbery, before he eventually sard
Apphcant was the mastermmd of the cnme 'Ihrs Court ﬁnds th1s allegatron is conclustvely
refuted by the record whrch reveals that tna.l counsel thoroughly cross-examrned lus co-
defendant about hrs mconsrstent statements to law enforcement, mcludmg pnor demals of
knowing Applicant, demals that Applicant was involved, and hes that he had not seen-App@ant‘;.
(his father) for more than a decade when he had recently stayed at hrs home for snmay§ms

-Court finds mal counsel’s cross-exammatron of Apphcant was well wrthm ther%ang.._ards,@f‘u ;
: "-’u‘: o

competent counsel and does not amount to constitutionally deﬁcrent performanqe lﬁ
) e:, ~~

demesthrs allegation, , L

CONCLUSION

S Based on all the foregomg, this Court finds Applicant has not:established any other
consu_tuuonal violations or deprivations that would require this Court to-grant his application for °

post-conviction relief. Therefore, this allegation is denied and dismissed with prejudice.



Thxs Court notes Apphcant must file and serve a notice of appeal within thirty days from
‘the recelpt of tlus  Order by counsel of record to secure the appropriate appellate review, See

Rule 203 SCACR Pursuant to Austin v. State, 305 S.C. 453 (1991), an applicant has a nght to

| an appellate,counsel’s assistance in seeking review of the denial of post-conviction relief. Rule
w T11(g), 'SCRCP, p;ovides_ if the applicant wishes to seek appellate review, post-conviction relief
| counsel must serve and ﬁle a Notice of Appeal on the Applicant’s behalf, Applicant is du'ected to
| ,South Carolma Appellate Court Rule 243 for appropriate procedures for appeal.
IT IS THEREFORE ORDERED:

1. This application for post-conviction relief is denied and dismissed with
prejudlce, a.nd '

. 2 Applicant shall remain in the custody of the State.

ANDIT IS SO ORDERED this Q "dayof AUC}HA;UE ,2018.

GRACE GILCHRIST KNIE -
Presiding Judge

| | Seveth Judicial Circuit
{ » South Carolina .

]
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STATE OF SOUTH CAROLINA Y N THE COURT OF COMMON PLEAS
_ L ) . . CASENO.2018-CP-42-0057
 COUNTY OF SPARTANBURG - ) .
) Lo w
~. -CALVIN TERREL WILLIAMS, b = & 5E
APPLICANT S T~ S — S
.). - MOTION TO ALTER ORAMERD %7
“ STATE OF SOUTH CAROLINA, = ") =
“i¥ RESPONDENT. ) |

COMES NOW the Applicant arid'h'éreby moves pursuant to Rule 59(¢), SCRCP,

to alter or amend the judgment of this Court filed on August 7, 2018. The Applicant

takes issue w1th the ﬁndmgs of fact and conclusxons of law set fourth resultmg in the-

demal of post-conthlon rehef in hlS case. He further argues that while each allegauon

may not amount to meffectlve a551stance of counsel standing alone the cumulatlve effect o

of counsel's perfonna.nce was deﬁcnent and preJudJced him to. the degree that "there isa

reasonable probablhty that, but for counsel's unprofessxonal errors, the result of the

proceedmg would have been different.” Cheg V. S tate, 386 S.E. 2d 624, 625 (1989).
. The Order of Dlsm1ssa1 falls to fully addrcss Apphcant's arguments of ineffective
assistance of trial counsel for failing to challenge his life sentence pursuant to S.C. Code
Ann. § 17-25-45 It states that both tnaI counsel and Sollc1tor Barnett testlﬁed they

compared the factual background and elements of Applicant's prior federal bank robbery

cohvictions before using them as enhancing charges. Yet, there was no evidence the

- transcript of the federal guilty plea was reviewed by either party and Judge Herlong

- ordered the federal record sealed so no evidence was presented at trial as to the factual




" basis for the federal guily picas. Thus, had trial counsel challenged the 1is senterce,
there was no factual basis for Mr. Williams' 2003 plea in Federal _Court_ to-allow the trial
: Judge to make a determination whether the federal charges could be used under S.C..
Code Ann. § 17- 25-45 The mere’ fact that Mr Williams plead gullty to mdlctments ’

'~"i"j‘i‘chargmg v101at10n of the Federal Bank Robbery and Inmdental Cnmes statute 18US.C. -

T Sec 21 13 does not amount to admxsswn to armed robbery under S.C. Code Ann 8§ 16-

11-330 (A) because the Federal charge does not requue ‘that ‘- defendant actually be"/

.armed or allege to be armed by actlon or words whlle usmg a representatlon of a deadly

weapon like the State charge does R
For the foregomg reasons, the Appllcant requests the prcs“jlng Judge, G .

Gilchrist Kme, alter or .amend the Ord_er of ‘D1sm1ssa1 ﬁled on August 7, 2018.

a Re_spectﬁllly submltted, |

"Susanna.h Ross g e
~ Attorney for the Applicant

" 333 E. Coffee Street,
* Greenville, SC 29601

P (864242:0029

Greenville, South Cagolina. -~ 5

This /#day of XN,
' - T &
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
COUNTY OF SPARTANBURG ) FOR THE SEVENTH JUDICIAL CIRCUIT
Calvrn Terrell lelrams #218862 ) Case No.:" 2018-CP-42-0057
Appheant, ' ) - ' ‘ o
, . ) ORDERDENYING APPLICANT’S
V. )  MOTION TO ALTER OR AME-NDg S
L ) . THEJUDGMENT I S .
State of South Carolina, =~ ) g _r'{j
Respondent. ) E © gg
_) S = &

K 1)?3

Thls ‘matter comes before this Court by way of Apphcant’ “Motlon to Alt or,.ém m
~ T

the Judgement,” filed on August 17, 2018 Respondent made 1ts Return to thls motlon requestlng
ithe denied and dismissed. o |
‘. _ - | L i’roceuumi Hrstogy ,
"~ The records before thls Court show Calvm Terrell Wllhams (Apphcant) is presently
‘confined in the South Carolma Department of Corrections pursuant to orders of commitment of
the Spartanburg County Clerk of Court In April 2015, the Spartanburg County Grand Jury
mdrcted Apphcant for- arrned robbery and bank robbery (2015- GS-42-2312) In May 2016, the
Spartanburg County Grrand Ju.ry also indicted Applicant for accessory before the fact to: felony
bank robbery (2016-GS-42-2368). Assistant Public Defender Matthew W. Shealy, Esqurre,‘
represented Applicant. Seventh Circuit Solicitor Barry Barnette prosecuted tne case.
On June 6, 2016, Applicant proceeded to a jury trial in the Spartanburg County Court of '
General Sessions before the Honorable Roger L. Couch, circuit court judge. On June 8, ﬁ016, tbe
jury found Applicant guilty as indicted. Judge Couch sentenced Applicant to imprisohment for .

' hfe wrthout possibility of parole pursuant to S.C. Code Ann. § 17-25-45 based on his prior

' : federal convrctlons for armed bank robbery. -

¥er®)



- "Applicant filed a timely. notice of appeal. Appcllqtq‘Dgfgnder Laura R. Baer of the South
. Carolina' Commission on Indigent Defense—Office of Appellgte Dgfeqsg :ﬁl_egi,a _bripi_'_ pursuant
0. Anders v California, 386 U.S. 738 (1967). Applicant then filed his own pro se brief. On
October 18. 2017, the South Carolina Court of Appe;als afﬁrmcd Applicant’s convictions and
. sentences. State v.-Williams, Op. No. 2017-UP-395 (8.C. :\Ct. \_\App.k_ﬁled Oc't_obernl.S, 2017). The
. retniftittu was returned to the circuit court on Novgmber 3, 2017. B

‘ _IL Current Post-Conviction Rehef A_ct(i.o_n‘ L

- On January 8.2018; Applicant filed; an é.pplication for post-con.\(i‘cti‘;x‘l rehef,@le@ tfxe -

T e i

4 . . . O m \ :-‘-.'
following grounds of ineffective assistance of counsel: 29
S - g g{c'
1. “Ineffective assistance of counsel for failing to object to the State’s n'ﬁlceh 27
of intent to seek life without parolé pursuant to S.C. Code Ann, § 17-23-45% &
based on his prior federal convictions for armed bank robbery e =5
< N P
~ T}

‘9. - Ineffective Assistance of counsel for failing to properly argue to the trial
court that the State failed to establish the element of entry into the bank for -
- -bank fobbery 1 ... e o :

. 3. Ineffective-assistance of -counsel -for failing | to object fo | ;ché_:State '
proceeding forward on both bank robbery and accessory before the fact to -
- bank robbery in violation of S.C. Code Ann. § 16-1-50

Respondent made its return on April 18, 2018, requesting an evidentiary heariﬁg. An
evidenﬁary hearing was hgld on June 18, 2018, in the Spartanburg County Court of Common
Pleas.. Applicant was present and - was represented by counsel Su_sannaljx Ross, Esquiré.
Respondent was represented by Senior Assistant Deputy Attorney General Megan Hérrigan
Jaineson. At the hearing, testimony was taken from trial counsel Matthew Shealy, Seventh
Circuit Solicitor Barry Barnette, and Applicant’s co-defendant Shyquone Williams. At the

conclusion of the hearing, this Court left the record open to allow both parties to submit post-

_ hearing memorandums. Following the submission of post-trial memorandums by both parties

of 4



and a review of thess memioraidum; the Tecofd if its entirety; and the testimony, and evidence

" presented at the' évidéntiary” hearing, this Court ‘Found-Applicant has failed to- establish' any
 August7,2018,

* " On"August 17,2018, Applicant served a copyof his “Motioa to :-Alt:e'r'f‘:or.--Amend the

Judgment” on Respondent. Résﬁéndeﬁt'ﬁléd";a.‘ return to ‘thiis 'motion, askihg that the motion be

_ denied summarily denied and dismissed as ‘this Court’s -order contained the sufficient legal

.- < -;.A -'".““.I: S, s .v«‘«"’: By e [N LS R T T T Y T T JU ) RIS ] o s :'-'....
+ - findings and Applicant’s request for reconsideration would mére ‘appropriately be"a“éﬂresgd on’ -

.. appeal. - ™ o
... 1L Dismissal of Applicant’s Motion to Alter or Amend . Z

_ xle
In his “Motion to Alter or Amend the Judgment,” Api)lisant asserts this Cog:t’ @deég‘c
dismissal fule o sufficenty address his argumentsthat counsl was ineffetive for Flingio
challenge iﬁs life sentence pursuant to S.C. Code Ann § 17-25—45 Aftcr reﬁeMng Applica.qt’s
motlon, Respondent’sreturn,and .:ﬂlis',"Cdiift’s,50rdef;r of ‘dismissal; this Court finds Applicant’s
argument is without méﬁt: ‘This Court’s drdes' of disnﬁssél contains detalled ‘ﬁndings based on
the festimony pfesenté& ﬁom trial counsel and the prosecutor at the evidentiary hearing and is
supported by correct statutofy and legal authority. Moreover, Applicant has not alleged a_my'
argument was overlooked or misapprehended by this- Court, but rather, insists this Court’s
" rulings were erroneous and asks this Court to reconsider to grant post-conviction relief. As
Applicant is not requesting an alteration or amendment to the Order, but rather, Appiisani is .
asking this Court to reconsider its ruling and grant Applicant post-conviction relief, such a

' réquest is more properly addressed through the appellate process.. See Wilder Corp. v. Wilke,

' 330'S.C. 71,77, 497 S.E.2d 731, 734 (1998) (noting the proper use of a Rule 5%(e) motion is to

Vo palflsgra




‘preserve issues raised to but not ruled upon by the trial court). This Court fully ruled on all issues
le opportunity for Applicant to present all his issues and therefore, this Court finds this

after amp

motion should be denied in full.
AND IT IS SO ORDERED this 06 _ day of ;ﬁgi 2018

GRACE GILCHRIST KNIE

Presiding Judge A
Seventh Judicial Circuit
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: " SUSANNAH ROSS
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Mr. Daniel E. Shearouse
Clerk, The S.C. Supreme Court
Post Office Box 11330

Columbia, South Carolina 29211
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