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STATEMENT OF ISSUE ON APPEAL
Whether the court erred in refusing to grant a directed verdict to the charge of

intimidation of a court official when appellant had no criminal intent to intimidate a court

official?



STATEMENT OF THE CASE

Appellan;c was convicted of intirriidatipn of a court official and obstruction of justice after
a jury trial held before the Henorable John C. Hayes on June 12-16, 2017, in Greenville County.
'Two 90 montﬁ consecutive seﬁtences were imposed. Appellant represented himself at trial.
Russell Geni, Esq. was the assietant solici;tor. |

‘This appeal follows.



STANDARD OF REVIEW

“A case should be submitted to the jury when the evidence is.circumstant’ial ‘if there is .any
substantial evidence which reasonably tends to prove the guilt-of the accused or from which his
guilt may be fairly and logically deduced.”” State v. Bostick, 392 S.C. 134, 139, 708 S.E.2d 774’,
776 (2011) (quoting State v. Mitchell, 341 S.C. 406, 409, 535 S.E2d 126, 127 (2000)).
“Evidence must constitute positive proof of facts and circumstances which reasonably tends to
prove guilt.” Id. “Unlesé there is a total failure of competent evidence as to the charges alleged,
refusal by the trial judge to direct a Vérdict of. acquittal is not error.” Id. at 139, 708 S.E.2d at
776-777. “On appeal of the denial of a directed verdict of acquittal, this Court must look at the
evidence in the light most favorable o the stafe.” Id. at 139, 708 S.E.2d at 777, see also State v.
Hepburn, 406 S.C. 416, 429 753 S.E.2d 402, 409 (2013). If the state failed to present any direct
evidence or -any substantial circumstantial evidence reasonably tending to prove guilt of the

accused, the appellate court must reverse the lower court’s denial of the directed verdict motion.

Hepburn, 406 S.C. at 416, 429 S.E.2d at 409.



* ARGUMENT

The court erred in refusing to grant a directed verdict to the charge of intimidation of a

-court official when appellant had no criminal intent to intimidate a court official.

The court official that was allegedly intimidated in the case was assistant solicitor Sylvia
Harrison in Greenville County. She prosecuted white collar crime cases and was handling
appellant’s breach of trust case. (R. p. 178, lines 15-24). The investigator on the case was Tim
Martin. (R. p. 180, lines 15-16). He passed on an email from appellant to him which was State’s

Exhibit No. 1. (R. p. 183, lines 8-16). The sube[ance of that email was the following:

F“_,:Martm Tlm

From: Alton Holcomb [a!tonho!comb@gmanl com}
Sent: - Monday;- June 09 201412 o1 PM

I SUBMIT TO
UNT WHORE

i
i
i
Your web. and media h1 ory 1s about te embarrass you! even mor,,_:th_‘ your couple of blurbs from the: l\
past What'a career. _ - - |

;ht‘m //www WSpa. corn/storv/Z1482329/§k1mmers-emot'» mqwreenvﬂle countv-bank-accoums '
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'f e’your Masters with: prlde, '
VAY" except before ourS8.C. |
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Iust how deep do ‘you behe’v e?
Wil you bite the hand that: t:_ds?
- Will. you chew until it bleeds?‘




Can you get up oif your knees7 .




After the assistant solicitor read State’s Exhibit No. 1 she was then asked to read the first

ten verse

L Ey N

s of Psa_l_n_j 109 from the bible. This was State’s Exhibit No. 2 which read as follows: -

are; #miitished’
through ‘oppres:
orrew,:

iies” 6-13.are Talimost jdeatical with. Fs. 1







She admitted that the Psalm had a box explain what it meént. She testified that she felt
intimidated, scared, and th¥eatened. She left town .and went to Texas to visit her sister (Tr. p.
189, line 8 — p. 190, line 22).

On cross-examination the assistant solicitor made it clear that appellant did not send her
the email. Appellant sent it to Investigétor Martin and Martin forwarded it onto her. (Tr. p. 196,
lines 11-1v8; Tr. p. 281, lines 5-19). Psalm 109 was also sent to Investigator Méu’tin. (Tr. p. 358,

i

- lines 7-20).: ‘
At the conclusion of the State’s cases defense counsel moved forva directed verdict which
the court denied.' (Tr. p. 648, ‘line 5 —p. 649, line 12). That ruling was in error.
' Dﬁe pr'oc.é'ss as guaranteed by the Fourteenth Amendment requires “that no person: shall |

be made to suffer the onus of a criminal conviction except upon sufficient proof—defined as

evidence necessary to convince a trier of fact beyond a reasonable doubt of the existence of.

every element of the offense.” Jackson v. Virginia, 443 U.S. 307, 316, 99 S.Ct. 2781, 2787
(1979).
Our Court has held:

[T]he trial judge is concerned with the existence or non-
existence of evidence, not with its weight; and, although he
should not refuse to grant the motion where the evidence
merely raises a suspicion that the accused is guilty, it is his
duty to submit the case to the jury if there be any
substantial evidence which reasonably tends to prove the
guilt of the accused, or from which his guilt may be fairly
and logically deduced. [Emphasis added].

State v. Littlejohn, 228 S.C. 324, 89 S.E.2d 924, 926 (1955); State v. Edwards, 298 S.C. 272, 379
S.E.2d 888 (1989), cert. denied, 493 U.S. 895, 110 S.Ct. 246 (1989).
In applying this standard, our Court has held that evidence which is “sufficient to raise a strong

suspicion of the guilt of the accused” is not sufficient to constitute “any evidence from which the

4
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guilt of the accused may be fairly and logically deduced.” State v. Totherow, 263 S.C. 275, 210

S.E.2d 228,230 (1974). See, also, State v. Turner, 117 S.C. 470, 109 S.E. 119, 120 (1921). The
mofion for a directed verdict should be granted, therefore, “where evidence merely raises a

suspicion of guilt, or is such to <permit the jury to merely conjecture or to speculate as to the

accused’s guilt.” State v. Brown, 267 S.C. 311, 227 S.E.2d 674, 677 (1976), citing State v.

Matarazzo, 262 S.C. 662, 207 S.E:2d 93, cert. denied, 420 U.S. 945 (1974). “If the evidence is

consistent with both innocence and guilt it cannot' support a conviction.” United States v. Varoz,

740 F.2d 772, 775 (10" Cir. 1984); United States v. Ortiz, 445 F.2d 1100, 1103 (10™ Cir 1971).

Guilt is only to be found when there is a “rationally supportable state of near certitude.” Evans-

Smith v. Taylor, 19 F.3d 899, 906 (4" Cir 1994).

It is true that appellant sent the email and Psalm 109 -to Investigator Martin. But he did
not send it to assistant solicitor Sylvia Harrison. While appellant did use some vulgar, crude, and
offensive language, he did not intimidate Sylvia Harrison as a court official. Psalm 109 did not

even mention her name.



CONCLUSION

A directed verdict should have been granted to the charge of intimation of a court official.

S 724 1 Z—;?,k
: Robert M. Pachak
Appellate Defender

ATTORNEY FOR APPELLANT

This 25th day of September, 2018.
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PETITION TO BE RELIEVED AS COUNSEL

Counsel for Dean Alton Holcomb states: ‘

1. He is Appellate Defender for the South Carolina Office of Appellate Defense, and
was appointed to represent appellant.

2. He has reviewed the record of appellant’s trial before Judge John C. Hayes, which
was held on June 12)- 16, 2017, and, in his opinion, the appeal is without legal merit
sufficient to warrant a new trial. .

3. He has, pursuant to Anders v. California, 386 U.S. 738, 87 S.Ct. 1396 (1967),
briefed an arguable legal issue which arose during the course of the trial.

WHEREFORE, He asks the Court to relieve him as counsel for Dean Alton Holcomb.

Respectfully Submitted, -

Lt m. Tl d

Robert M. Pachak
Appellate Defender
ATTORNEY FOR APPELLANT

This 25th day of September, 2018.
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Appellant proposes the following be included in the Record on Appeal:

(1) True-billed indictment(s):
(2) Trial Transcript dated June 12-16, 2017.

I certify that this designation contains no matter which is irrelevant to this appeal.
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CERTIFICATE OF COUNSEL

The undersigned certifies that to the best of my ability this Anders Brief of Appellant
complies with Rule 211(b), SCACR, and the April 15, 2014 order from the South Carolina
Supreme Court entitled “Revised Order Concerning Personal Identifying Information and Other
Sensitive Information in Appellate Court Filings.” :

September 25, 2018. - : ﬁé\/ m ) ?@Aak/
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The undersigned hereby certifies that a true copy of the Anders Brief of Appellant and
Designation of Matter in the above referenced case has been served upon J. Benjamin Aplin,
Esquire, at the Rembert Dennis Building, 1000 Assembly Street, Room 519, Columbia, SC
29201; and a copy of the Anders Brief of Appellant and Designation of Matter have been served
on Dean Alton Holcomb, 369696, at Tyger River Correctional Institution, 200 Prison Road,
Upper Yard, Enoree, SC 29335-9308, thls 25th day of September, 2018.
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this 25th day of September, 2018.
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