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THE BOOZER LAW FIRM, LLC 0CT 19 2013

S.C. SUPREME COURT

Lance S. Boozer, Esq.*
*Also admitted in Florida

1419 Pendleton Street Telephone: 803-608-5543 Email: Isb@boozerlawfirm.com -
Columbia, SC 29201 } Fax: 803-926-3463 Website: www.boozerlawfirm.com

October 17, 2018

The Honorable Daniel E. Shearouse
Clerk, Supreme Court of South Carolina
P.O. Box 11330
Columbia, SC 29211

Honorable Clerk of Court
Marlboro County

P.O. Drawer 996
Bennettsville, SC 29512

RE: David Dixon, #331496, v. State of South Carolina
2015-CP-34-228

Dear Mr. Shearouse and Ms. Williams:

Enclosed for filing is a Notice of Appeal in the above-referenced case. Also enclosed are
the following:

(1) Proof of Service of the Notice of Appeal;
(2) A copy of the Order which is to be challenged on appeal; and
(3) Prior Order of Appointment of Counsel.

As I was appointed to represent Mr. Dixon in his PCR proceeding, I anticipate that the
Office of Appellate Defense will represent Mr. Dixon in this appeal.

Yours very truly,

s

Lance S. Boozer
Enclosures
cc: Johnny E. James, Jr., AAG
Loriene French, OAD
David Dixon, #331496



THE STATE OF SOUTH CAROLINA
In The Supreme Court

: S.C. SUPRE
APPEAL FROM MARLBORO COUNTY ME COURT

Court of Common Pleas

The Honorable Larry B. Hyman, Jr., Circuit Court Judge

Case No. 2015-CP-34-228

David Dixon, #331496, e, Petitioner,

State of South Caroling,........cceceevereeneereencienneniireeee e Respondent.

NOTICE OF APPEAL

The Petitioner appeals the Honorable Larry B. Hyman, Jr.’s Order dated October 1, 2018,
denying post-conviction relief to the Petitioner. Undersigned counsel received notice of entry of

the Order on October 16, 2018. A copy of the Order on appeal is attached to this notice.

Respectfully submitted,

SR
Lance S. Boozeri
The Boozer Law Firm, LLC
1419 Pendleton Street
Columbia, SC 29201
Tele: 803-608-5543

October 17,2018



RECEEVE

0CT 19 2018
THE STATE OF SOUTH CAROLINA
In The Supreme Court 5.C. SUPREME COURT
APPEAL FROM MARLBORO COUNTY
Court of Common Pleas
The Honorable Larry B. Hyman, Jr., Circuit Court Judge
Case No. 2015-CP-34-228
David Dixon, #331496, ...ccviiiiiiiniiiiiiiiii e Petitioner,
V.
State of South Caroling,.......cceceecvereerermrieniniininieeieeesrnnree e Respondent.
PROOF OF SERVICE

I, Lance S. Boozer, appointed attorney for Petitioner, certify that I have today served
within Notice of Appeal upon the Respondent by depositing a copy of it in the United States

Mail, postage prepaid, addressed to Assistant Attorney General Johnny E. James, Jr., P.O. Box
11549, Columbia, SC 29211. I further certify that all parties required by Rule to be served have

been served this 18th day of October, 2018.

SR
Lance S. Boozer —
The Boozer Law Firm, LLC
1419 Pendleton Street
Columbia, SC 29201
Tele: 803-608-5543




STATE OF SOUTH CAROLINA IN THE COURT OF (Select one.)

COUNTY OF MARLBORO [ JGENERAL SESSIONS [ JFAMILY COURT
~ FOURTH JLDICIAL ClRCU"IT )

State of South Carolina, CASENO.: [ 5. (= A~ )0

Vvvvvvvv

Plaintiff, APPOINTMENT OF COUE\SEL
“vs- (Select one.)
LA R , .
.Defendant [ Juvenile. ) [] AMFVDED ORDER
Offense(s):

It appears that the above named person is entitled to court-appointed counsel or a
guardian ad litem.

It further appears that: (Select only one.)
[]  the public defender now represents another person involved herein and that a conflict would
arise if that office represents the above-named individual,
{1 the public defender has indicated a possible conflict of interest or other good cause
warranting the appointment of counsel based on:

[0 the public defender or court-appointed counsel has indicated that the named individual has

now retained private counsel and is no longer entitled to appointed counsel.

court-appointed counsel has claimed an exemption or has demonstrated good cause pursuant

to Rule 608 warranting the appointment of new counsel based on:

[0 court-appointed counsel has obtained substitute counsel named below pursuant to Rule
608(h)(2); only the member who originally received the appointment and who sought
substitute counsel shall receive credit for the appointment.

1

Therefore, it is ordered that L 4¢3 & 15000 ZC+ " Esquire hereby is appointed as
(Select only one) [t 'counsel [] lead counsel (if capital PCR case)

for the above-named person. Counsel previously appointed is/are hereby relieved as counsel.

(] (if Death Penalty PCR Case) Tt is further ordered that L . R
Esquire, is hereby appointed as second counsel in this capital case.

The clerk of court is directed to forward a copy of this order to all persons entitled to
notice.

ITIS SO ORDERED THIS | &1 DAYOF iiiizinsSi

HER U I
Lo ik R ?é'{ e s Lot B
[ ICircuit Judge @Clerk cf Court
NOTICE: SC Supreme Court Grder of Septamber 29, 2006, requires appointed counsel sntitied to pavment from the Office of Indizent Defense

gOID} 10 regxster the case onhm with OID within fifteen (13) devs of this appointment at www.sceidsc zov, and fusther directs that
g CCID and not to the tral judee or ¢levk of court. See SCCID website for further details,




. STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
. _ i ) FORTHE FOURTH JUDICIAL CIRCUIT
COUNTY OF MARLBORO ) ’
David Eric Dixon, ) Case No.: 2015-CP-34-00228
S.C.D:C. No. 331496, ) ’
)
Applicant, ) . TR
A ’ ) ORDER OF DISMISSAL
= ) s
: )
State of South Carolina, )
)
Respondent. )
)

This matte;r-com'es,bé"fdfe the Court by -way of an apphcatlon for post—convxcu(m rehef

filed by David Eric""f)ikon (“Aéi‘)lijcant”) f)‘ﬁ-Aﬁgust 19, ’?015 thercaiter amended by ﬁlmg on

: }une 5,2017. Respondent ‘madé its return on or about January 25,2017, and thereafter amended

on June 20, 2017. ‘he Court corivened an evidentiary hearing into. the mattcr on Tuesday, July

24, 2018, at the Darlmgton County Lourthouse in Darlmgl(m, South Carolina. Apphcam was

present at the hearing v-a'nd repre;s«anted by Larice S. Boozer, Esq. Johnny Ellis James Jr., of the
South Carolina Attorney Gcnem s Office, reprcscnted Respondent

Apphcant testified on his own behalf at the e\rldemxary ‘hearing.  Applicant’s tnal
counsel T Brandon Steen, Esq. (‘(,ounsel’) also testified. The Court had before it Apphcant s

records from tbe South Carolma Department of Corrections, a. copy of‘ the original mal

. bl f‘~3
: Apphcam s direct appeal rwords and the pleadmgs The Court f‘mds as follows: 2o & % _ '55
mhS 5

1. PROCI.‘,DURAL HISTORY SomE
o R ?n—s

Applicant is confined in the South Carolina Department of Corrections ;pur?&a’é’ii}{éf orders
’ ey
o €2 I .':53

of commitment of the Mallbom Coumy Clerk of Court. Applicant was indicted Qt% ?bru@g}
: =

B 2

_transcrxpt, the records. of the Marlboxo County Clerk of Court regardmg the subject convictions, < * =¥ ¥

¢ e
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" 2013 term of the Marlboro County Grand Jury for murder (2015-CP-34-00228),. attémptéd
murder (2013- -GS-34- 00087), and possession of a weapon during the commission of a vmlcnt
crime (2013 -GS- 34—00088) T Brandon Steen, Hsq:, and \hcolas I Lev» is, qu represented

o Apphcant an David, Esq of the Fourth Circuit Sohcltor s thc», plosecutud the case. ()n

'Octobex 28 2013, Apphcant pzoceeded 1o maﬁ before the Honorable 1. Michael Baxley anci a
CoRer8 Ak

jury. The jury found Applicant g guilty as indicted on October 31,2048 Judge Baxley scntenced

Applicant to imprisonment for concurrent terms of 35 years ior muider, 30 years for attempted

murder, and one conseuunve term of 5 years for the weapon. chax ge, for a Lumulatwe term. of

mcarceratlon for 40 years. |

Applicant hled a timely notxce of appeal and a dlrect dppeal was pe1fected by Lara

d

&

‘Caudy, Esq. filing:a brief, pursuant to Anders v. California, 386 U. S 738 (1967). Apphcant ﬁl

a:pro se brief in response r‘axsmg‘the following issue:

Whether *the court’ erred by refusing to grant Appellam $ Motion to keep the
btate s offer open until: stuoverablc Evidence is turned over.’

“The South (,amhna Court.of Appea}s dismissed Apphcant s appeal by unpublished opinion. @tate
v. Dixon, Op: NQ.. 20 1:5‘—UP~38;5.- (8.C. Ct. App. filed July 29,-2015). The Remittitur was 1s>u;:d
- on August 14, 2013. | i

Present Application

In his postﬁonvictioﬁ relief application, Applicaht»aliege_s he is being held unlawfully for

? the followmg reasons: - , ' o L ey
§ 1. “Ineffective assistance of Counsel” o . ==
%ﬁ a ﬁFdllcd to have a mental health exam done before trial.” % . __% % M
o £ iy ?
N b. “Failed to file a motion to keep state’s offer of 25 years open in a.tg ely, i
manner.” & g{:g& = LA
¢. “Failed to ob)u,t to the jury instruction that Attempted ‘\/qudcr is a Fenerdt - ::::8; m
e
intent ctime.” ﬁ B Lo O

Page 2 of 13




2. “Ineffective As‘nstancc of Appellate Counsel”
By amendment hled by and through PCR counsel on Junc 5, 2017 Applicant raised ihe
fQB()Wiilg‘ additional grounds for reh_ef: :

- 1. Ineffective assistance of counsel, in that:

a. “Counsel failed to properly calendar and/or_ record the deadline with
which to accept the State’s plea offer and oftered Crroneous information
to Applicant regardmﬁ the deadline to acéept the plea. ‘See trial transeript
pg. 50-53. Seealso: bond hearing transcript, pg. 6.and pg 107

b, “Counsel failed to argue prior to trial that the State’s plea. offer should
have been allowed to remain open after counsel was provided with
ballistics mformatmn that was subject to Rule 5.disclosure and bring to
the Court s attenuon Chief Justice Toal’s March 1,-2004, memorandum
regardmg, plea agleements and discovery to Solicitors.”

At the ewdcntmry hcarmg, Apphcant proceedcd forward only on allcg,aimns set forth in the Ju;:le
5, 2017, amendment; and mdxcated Applicant did not demc a new trlal but only wished for the
offer 16 plead guﬂt‘y in exchang,e for a sentence of 25 years.
1L FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has revxewed the testimony presented at the e\fldennary hearing, observed ﬂlc
wzmcsses presented at the hedrmg passed upon their credibility, and wexghad the tesnmcmy
accordmgly Further, this Court has reviewed the records subnntted to it by the parties and the
. legal arguments made by the attorneys. Pursuant to S.C: Code Ann. § 17-27-80, this Court
makes the fbllbwing‘ﬁndings based upon all of th'e probative evidence presented.
A Ineffectwc Assmtancc of Counsel

Ina post-conwctlon rehcf acuon, an apphc.ant has the: burdcn of pravmgg;he allegatg@s

o

in his or her apphcatmn Rule 71.1(e), SCRCP; Butler v. State, 28( S.C. 441, 5;4% EZd S}B

(1985).. When an applicant' alleges ineffeciiveassm_tance of counsel as a ground ‘&ar &Kﬁf hiwer
w3 e | o= o
< S
she must prove “counsel’s conduct so undermined the proper functioning of gegxﬁﬁérse@l
ii'i.% e
< o ol
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process that the trial cannot be relied upon as having produced a just result.” Butler at 442, 334

S.E.2d 441 (quotmg chkland v, Washington, 466 U.S. 668, 686 (1984)). The proper measure

“of pu‘iormance is whether an attomey provldcd repra,sematton wn:hm thc range of competence

. reqmred n cnmmai cases. 1d.

“[Clounsel is strongly presumed to ha\ze rendercd adequate assxstance and made al}
51gmﬁcant decisions in the exercls;. of reasonable p:()fessmnal Judgment Butler at 442, 334
SE2d 441 (quotmg, ‘%mcklcmd ‘at 690) The applicant must overcome this plcqumptlon to

recewe rehcf Cherry. v. State, 300 SC 115 118, 386 SEZd 624, 625 (1989). - “Judwml

'scrutmy of counsel’s: permrmancc must be highly defexentlal as it is all too tempting ior a

dcfcndam 10 second-guess cmmsel’s absxstancu after cony 1ct1cm or an. adve:z:e sentence, and 1t 18

all too easy for a court; exammmg counsel’s defense aﬁcr it has prmcd unsuccexsfu} to

_ conclude that a pamcular act or ornission of counsel was umf:asonablc ” Strickland, 466 U. S at

_689 Edwards V State 392 3.C. 449, 456-57, 710 S.E.2d .60, 64 (201 1), “[Wihen counsel

_amculateb a valid reaaon for cmploymg a ceftain strategy, such conduot will not be dcemed

iﬁeffective assistance’ of counse] *  Smith v. State, 386 S.C. 562, 567, 689 S.E.2d 629, 637
(2010) (utmg Cagrood Y. State, 338 S.C. 103, 110, 525 S.E.2d: 514, 517 (2000)).

Courts use a tW()-pronged test in evaluating allegations of . ineffective assistance ‘of
counsel. Fn‘st the apphcam must prove that counsel’s perfmmzmce was-deficient. Undcr th1s
prong, attorney . pertormancc is measured by its * reasonablcness under proicsswnal norms
Q_h_c_:gg}j at 117, 386 SEZd at 6'?5 (cxtmg Stnckland at. 688) Second, cou@cl’s dchg;gm

o--é

performance must have prejudlced the applicant such that “there is a reasonable pfoﬁﬂ;;’my &hm,

.»-,%

&D m o “f‘
but for counsel’s unprofessional errors, the result of the proceeding would have &eﬁ: @ﬁfeneﬁt
o o § «“’«5‘5- ;

, _Che:n:v~ at 117-18,386 S.E.2d at 625 (citing Strickland at 694). SoFE o
: - : : Pl 3 e
: A SJes o

<8y L
»w P en
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The standdrds do not establish mechanical rules; the ultimate focus of inquiry must be én

the ﬁm"‘dame’ntal 'falmessuof the p_roceedmg whosc result is being challenged. Strickland at 696

A coult need not hrst determine whethcr counsel’s performancc was deﬁcn,nt before emmmmg

the prejudlce suffered by the defendant as a result of the alleg,ed deficiencies; if it is easier to

d1spo‘;c of an ineffectivencss clalm on the ground of lack of sufficient prejudice, that courée
should be followed. Strickland, 466 U.S. at 696-97. ' |
1. Misadvice as to Deadlineto Accépt?.Oﬂer' |
Apphcant alleges Counsel was ineffective for erroneously caiendarmg, when the 25 ye:;ar
plea offer was to expire and consequently misadvising.him as to whcn the offer wouid expm‘—:

The right to effective assistance of ‘counsel is not limited to trial pxoceedmgs but extends to the

plea bargaining process. Davie v. State, 381 S.C. 601, 607,675 b EZd 416 419 (2009) (cmng

Judge v. State, 321 S:C. 554, 471 SE2d 146 (1996)). Consequentlv defense attorneys ha\re a

o duty to timely commumcatc “formal offers from the prosecution to dccept a plea on terms and

conditions that may be favorable t’o‘the accused.” Missouri V. Fr'ye ‘?66 U.S. 134, 145 (201'?),

'accard Davie, 381 S. C at.609, 6’75 S.E.2d at 420. Prejudice from the failure to commumcate g

plea offer is determined on a case-by-case basis, and the ultimate analysis is “whether but for

counsel’s deﬁc&ent performancc a defendant would have at,cepted the State’s proposed plea
bargain and that he’ would have benefitted from the otfer.” I’d ; 3’81 S.C. at 613, 675 S.E.Zdﬁ at
422, Where an;,:'apphcant for post-conviction relief estabh‘;hes meffecnveness for faﬂure to
commumcate a plea off{.r the appropx iate remedy is a new sentencing hearing mth the hmuagion

that the applicant’s. sentence cannot exceed the ongmal sentence. Id., 381 S. (;’?_aﬁé% 17,,,:675
m m ....;

- S.E.2d at 424; ¢f, Lafler v, Cooper, 566 (.S, 156, 174-75 (2012) (“The cnrrcc@emxgy mythese*—-
r“

“‘ﬂw*

urcumﬁances, however, is to order the State to rcoﬁm the plea. agrcem@tca g?nmmmgm

mf.:}! = -

S °AL
1¥A0!
SHYIT

w
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s

Page 5 of 13

2




j(R 6, 11. 19-25).

respondent accepts the offer, the state trial court can then exercise its dlsureﬁon in determmmg
whether to vacate the cormctxom and resentence respandent pursuant to the plea :Wrccmem to

\’acate only some of the convn.tlom ‘and resentence accordingly, or to leave the convictions and

.  seritence from trial undisturbed.’ )

Ata bond hearmg on August 13, 2013; at which Apphcant was present the State hrmi
and clearly communicated-on the -record the parameters of the plea offer extended to Applicant:

MS. DAVID: Your Honor, if I may. We are prepaxcd to move. Eorward with this
case the week of “Septcmbex 30%, We havé made an offer to the Defendant for 25
years, and it is the State" positlon that we're askmg that he accept that offer

~ before August 2th And if not we’re prepared to move to trial revoking the offe,r
and that’s it,

The Honorab‘le Edward B. Cottingham thereafter iﬁquired as to whether {h&‘!
offer had been properly corrxmumcated o Applicant and asked Applicant if he understood the

deadline and parametérs of the offer:

THE COURT: They tell me, I'm not a party to it. T have nothing to do with it.
They tell me that they have offered you a possible negotiated sentence. Is that
right, Mr. Steen? '
MR. STEEN: Yes, Your Horor.
THE COURT: Have you coniveyed that to him?

.MR STEEN; Yes, Youi Honor.

THE COURT Itisto hIS interest to- know what I'm getting ready to say. That .
proposal will not be available o you when 'this case is set for trial in September. |
At that time all the witnesses would ha\fe been assembled All the victim’s family
would have been notified. Your famﬂy wotld have been nonﬁed and that offer

s :
P iy §
> ==

will not be on the table. 2ok ;‘Z
L | wmho ST
Mia, hew long do you proposed to leave that proposal out there? 2 = L A
S57®E B -
MS. DAVID: Until ouf next term of court with you on August 26", 8 - ::m T
et 3 O

THE COURT: After August 26™ it will not be available. ,’2 §§ el

. : o S en

o ==
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MS. DAVID: Yes, sir.

THE COURT; Do you understand that? :
MR DIXON: Yes, sir. : :
“THE COURT: T've been of the be_n‘ch now 30 years, and I have seen so many
defendants think that at the last minute they can get the' same deal from three
months ago.- [ as a trial judge have nothing to do with that. If she says, “Week

after next that offer is over;” it’s over. And at that time you will be sct for trial to

face the charges of murder and attempted murder, Do you understand that?

MR. DIXON: Yes, sir.

THE COURT: All right, just so long as — now, your attorney has advised you of
that, has he not? ‘

MR. DIXON: Today, sir.
THE COURT: Sir?
MR. DIXON: Today.
THE COURT:" Well, I've found from experience that there are experiences where
people decide not: to take the offer, get convicted and on appeal the first thing that
they say is \thai_ my lawyer didn’t tell me. In fairness to you I’'m telling you, too.
I’m not sx}ggegiing to.yéu that you do or do not. That’s ho_t‘ my call. I'm just
saying to you.that that proposal will not be available after week after next. I just
want you to understand. ' B
MR. DIXON: Yes, sir.
(R. 10-11).. On Sf;f_pté_mbér- 9, 2?) 13, Counsel filed a motion seeking'di'sclos'ure of SLED .repofrts
analyzing DNA and ballistics evidence, con%inue trial, and keep the plea offer open unti}éall

discoverable evidence was turned over to the defensc pursuant to Chief I‘ustic% Jcan_Toé@'s

memorandum dated March 1, 2004." (R. 14-17). wa= 53
[oRE .
@ 9

A

! [}t is tnethical to premise a plea agreement on the defendant relinquishing the right to discovery gnﬂ?nﬁﬁi
cases.” This practice is going to have adverse consequences in the future with claims of ineffective a:ﬁi’s@x&l’bi -
counsel based on-a claim that the plea was not voluntary because the applicant did not have access t&”ﬂi‘_aﬂ%{)&iﬁqﬁs

sy - :‘.ﬁ: ;
fﬁle‘ “5

Y

(ERIES

o)
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Diiring pre—mal mottona on October 28, 2013, the trial court pcrmﬂteé Counsel to
reaffirm on the record ‘his ‘motion to keep the offer open. (R. 67 74). Counsel noted the Court
had ‘déélined to hear the motion, and thereafter explaihed‘Counsel and Applicant had beén

, ‘waiting . for the ballistic report before accep‘ung or rejectmg thc 25 year-offer. (R. 67- 68)
. Counsel argued the Wxthdrawal of the offer was umcasonabic ‘unfair, and then discussed the

deadline as it related to a conference for the continuance requesjt:

MR. STEEN: Yes, sir,” Per the Solicitor yesterday, 1 think she said that the
deadline passed on August 26™ We did have a conference with Your Honor for
the continuance on ‘Beptember 12" At that time, based on that, 1 thought the offer
was still opencd I’'m not sure exactly at what point it was withdrawn or if the
deadline was put on'the recorci but I thought that it runamed opcned

(R 69 1. 2- 9) 'I"he‘—Stateargu'ed the ‘b’allistics were never going tO'change its .decision Tto

prosecute Applicant- m hght of othcr ev1denw avaxlabk and known to both parties prior to t;he

ballistics report. (R, 71-72). The ‘mal court thercafter explamed t0 Counsci and Apphcant that it

declined to comzder the monon because it had.no authority to mnstate the State’s plea of fer. (R

72-73). On: subsequem appeal intesponse to the Anders brlef Apphcant filed a pro se brief t%lat

argued the Court -erred jx’n'-r_efg'smg to-grant the _‘motxon to keep the plea offer open.

At the evidentiary hedring, Applicant testified he was waiting on the results of f}le

bailis’tics report and did not want to plea before recei\}ing that report. - Applicant afﬁrm‘ed»u__he
knew the deadline forthe plea dffér; ’and claimed he was o be t‘ranspm'ted on the date of the oﬁ'er
in order to dccept it,, but that his transport was interfered with and prevented by the jail waxden

On uross~exammatmn Apphcant asserted he knew the deadline; that Counsel dm not know*—*ihc ‘

deadline, and that he; ﬁidn’t want the plea offer until the day of the deadline,

Page-8 of 13
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Counsel testiﬁed'i:he- offer was extended at the bond hearing on August 13, 2013, to plezid
to Voiuntary manslaughter fora ncgonated sentence of 25 ycaxs Counsel stated he took note of

' the August 26, 2013 explratlon date and recalled mcctmg with: Apphcant multiple times pnor to '
the eéxpiration regarding the sub3 ect:

s On August 15, 2013, at- whxch time Apphcant was- only wﬂlmg accept a 20 year :
sentence;

¢ On August 20, 2013, and Apphcant ‘was still only wﬂlmg to aceept a 20 year :
sentence; and |

»  On August 26, 2013, at which time Counsel informed Applicant he could not
guarantee the offer would remam on the table aﬁer the expiration. Counsel
recalled Apphcam was still unwﬂhng to accept the 25 v:,ar offez

s Counael recalled f nally receiving the ballistics cvxdence on October 8, 2013, at wluch t@c
.Applicant wished to accept the offer. The prosecution refused to offer it again. Coumel
attempted to get the trial court to -hear his motion to kcep the offerpdpen, but the trial judge

refused:- to do S0, bcfore trial, only permitted him to estabhsh the rccord after insisting he bc

. penmttod to do so.. Asked about his seemmg ignorance durmﬂ the pre-trial hearing, Counsei

- asserted that he was reféfring‘. to his motion to try and keep the offer open. On cro és«

examination, Counsel'rcc'anéa :‘&ppliéant.decﬁned the offer four times before the deadline paséed

and at no time exprcssed an’ mtexest if accepting the offer.

The Cout ﬁnds no deﬁczemv on the part of counsel, nor prejudice therefrom. The Ccurt

finds Apphcdm § self—sex:vmg tea,umony that he w1shed to_accept the plea offer only on the

S

RN

“deadline, only to be foiled by malevolence and ign.oran’c'e, is not credible and is not supported ;by

-

any evidence in the record. Ihc record unequwocallw shows both Applicant an&(,oumel k@w

4
b
£

&

A

of the August 26 deadline as put on the record at the bond hearing, Counsel rcpaaiqﬂ]mroaﬁed

-—m

the. subject of the offer with Apphcdm before the deadline, but Applicant rcpeatéﬁl&xefuse&\%he r“"

w P e
o -t

Page 901 13

offer, would only accept a more favorable deal, and generally desired to wait u%%ﬁecdﬁed {'_f‘g




- the SLED balhs‘acs Ieport Congidering the record in its complete context, and having observc

, remarks during pre-mal hearmas to be crcdxble Ahogether ihere was no confusion on the pa rt

of elther Apphcant or: Counsel as to the plea offer s deadhne or the. paramctcrs of the deal, ard

’ “mcmomndum dated March 1, 2004 Neither a defendant nor: Ihc govemment is bound by a pl ca

' ;defendziﬁt pleads guilty, pr{widéd.thfe Vde:fendant has not detrimentally relied on the offer. Reedv.

Counsel filed 011'Septéin'ber 9, 2013, a motion which, in part, zirgued the trial court should fot(:e

2 e

g

Counsel -alosely’dufx. “ he ewdentlary hedrmg,, the Court finds (,ounbel’s explanation of his

Applicant dcchned 10’ acccpt the offm on. ‘the. ba51s of hxs own reasonable desire to see t}e
compléte record of evxdence agamst him before accepting the offer. As such, Apphcant has
failed to meet his burden under 'cither prc')ng of Strickland, and his request for relief by way Qf
this allegation is accordmgly DENIE

2. F azlm'e to Argue to Keep Ojfer Open

«é

Applicant allegcs Counsel was meffechvc in failing to argue the plea offer shoild remain

.)é

_ open until &l dlscovmable matemals were dlsclosed to him, uunv to then-Chief Justice Ioal IS

offer until it s approved by the court, and the State may wuhdraw any plea bargain offer before' a

-

Becka, 333 S.C. 676, 511 S.E:2d 396 (Ct. App. 1999).

The facts set forth in Section ILA.1, above, arc largely relevant to this allegatio

the State 1o keep ﬁ;s offer ‘open until all discovery was disclosed to Apphcant (R. 16- 17)

,Counsel spcmﬁcally referred to and quoted -from Chxef Justice Toal s March 1, 7()04

: mcmorandum on Piea Agreements dnd Discovery in supporl of his argument. (R 16) Counsel

01045

- argued that “Defendant’s offer expiring before the State has mmed over dxscover%lqg:‘&ience is

& o= 5-3?
tantamount to the Solicitor offering a plea agreement to the Defendant on thb,goﬁhﬁpn

N

. . SR TR . s "rxw i
~forgo-discovery which 15, as stated before, [an] unethical practice.” 1d. The lsglwwgs again
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‘ over toa dctendant uzml verv near to trial. 'Ihls Court offered and thc State agreed, that mdtters

raised to the trial’ court during the pre-trial hearings and the trial court refused to consider thc

motion. (R. 72 73) Apphcant raised the issue to the South Carolina Court of Appeals, whu,h

1]

implicitly rejected the -ar.gument by dismissing the appeal -and.-glantmg appellate counsel’
motion to be relieved.
At the evidentiary'_' hearing, Counsel explained he attempte’d’- to get the trial court to hear

his motion before trial, but was only able to be heard with réspect’ to the request foria

continuance. Counsel explained he ﬁlcd the March 1, 2004, memorandum 48 an attachment mth
his motionéand sent a-copy to Iudgc Baxky, in addition to qnotmg it vcrbatlm in the body text Qf

‘the motxon usclf

Apphcant thoug,h PCR counsel argued. pasmonately that a dcfendant must: know \\hat

will come out at trial | in order to make a knowmg intelligent, and: Volunfary decision to enter a

: guxlty plea, and cited to Dawe and Lafler.” The State cited to Reed noted Counsel made the

argument,.and further argued thai adoption of Applicant’s. posmon az; ‘the-law would functlonailv

eliminate plea bargaining as. an . it‘x‘stitution. as discoverable matters may be unavailable to tum

may well only oceuf* to be relevant and dwcovcrablc until after tridl has started The Q‘tate also

argued that Apphcant mxschzuactemed the substantive purpose Of Chief Justice Toagl’s

memorandum and advanced the mterprctanon that it pertained to a narrower scope of conduct

where prosecutors ’may have: dlscovuable matmals but condition plea offers on relief from their

obligation to turn those matenais over to the defense Respondent cc)ntrasted the grcsent

circumstance, which was that the ballistics report simply was not completed b&fﬁﬁum@g}very’

near 10 trial

SHYITIIA '%% vii
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- most 1mportanﬂy, Counsel did precisely what

‘ trial unfold. Accordmgly, Applicant cannot meet his burden: under either prong of %trxcklar’

“and his mq‘u‘z:st' for 'rehe{'-fby way of this-allegation is DENIED.

The Court ﬁnds no deficiency on the part of counsel, nor prejudice therefrom. Fxrst and

Applicant alleges he did not do—argue the ofter

should be kept open in reliance upon’ Jusuce Toal’s mcmorandum Sccond the issue was

preserved and raised to the South Carohna Court of Appeals by way of Applicant’s pro se bmef

?

in rcsponse to the Anders brief, and Lhc Court o‘f Appeals. 1mphc1tly rejectcd it. Third, the law 1s

unequlvocal that the power to extend or withdraw a plea offer is wholly within the power of the

prosecutor unless and until it js either acccpted by the circuit court or there is appropnatc
detrlmentdl reliance by the accuscd Fourth, the Court agrees with Respondent that requmng, anv
plea ()ffer be keépt open until. all dlscovery is complete would func:nonally eliminate plca
bargainin‘g ‘before -tridl,;an’d Wdﬁldx}bes.‘qnnrely um#ork_abl_:where; trlal)_»testlmony may -cause t_he

parties to a case to seek addmona} materials or witnesses not known to be relevant until events at

WLCL

[Conclusion and signature on following pagel
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111. CONCLUSION
Based -on all the foregoing, this Court finds and concludes that Applicant has ni_ot
established any (:_onstltuﬁonal .violat\i_qns or deprivations that would'rcq_mrc this Court to grant h;lS
dpphcau_bn Thelefor{; this appi_ication for post-conviction relief must be denied and dismisse

issed
with prejudice.

This Coutt notifies the Applicant that he must file and serve a notice of appeal with

i ;n
thirty (30) days from the receipt:by counsel of written notice of entry of judgment to secure the

dppmprmte appelldte review. See Rule ZOB,ASCACR. Pursudnt to Austin v. State, 305 5.C 433,
409 S.E2d 395 (199]}, an Apphcam has a rwht to an appeliate counsel $ assistance in seeknw

review of the denial of PCR Ruie 71.1{g), SCRCP provides that 1f the Applicant wishes to seek

é

appellate review. PCR c_o_unse_l'must serve and file a Notice of Appg,al on the Applicant’s behalf

Your attention is directed to South Carolina Appellate Court Rule 243 for appropriate procedures
for appeal. h

ITIS THEi'REFORE ORDERED:
1.

That the Apphcaﬂon for Post-Conviction Relief must be denied and
dxsmxssed w1th prejuchce and

2.

Ehe,Apvp_h_Lant must be remanded to the custody of the South Carolina
De}iaffmeni of COrfecﬁons

AND IT lS SO ORDERED this i day of ﬁ(_“" , 2018.
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