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Travis D. Ford. He is before Your Honor, pleading guilty

~ to trafficking cocaine, second offense, 10 to 28 grams

| with intent to distribute cocaine in proximity of a

THE COURT: < All right. What do we got hére?
THE ASSISTANT SOLICITOR: Your Honmor, this is

and PWID cocaine within a half mile proximity of a
school. State has negotiated a sentence on the
trafficking of 16 years; on the proximity, ten years to
run concurrent.

THE COURT: All right. You're Travis Ford?

THE DEFENDANT: Yes, sir.

THE COURT: Mr. Ford, you were indicted by
the Charleston County grand jury on two charges:

Tndictment 2008-GS-10-7517 charges you with possession

school. Because of the amount and the number of
offenses, that would have carried a sentence of up to 25
to 30 years, 25 minimum. Looks like the siate is going
to let you plead guilty to trafficking cocaine second,
which is 5 to 30 years and a $50,000 fine. Do vou want
to plead guilty.to that?

THE DEFENDANT: Yes, sir.

THE COURT: Indictment 2008-GS-10-7516 is for
trafficking cocaine —- let'é\see. The first one,

possession -~ trafficking was the first one? All right.
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2008-GS-10-7517 is for possession with intent to
distribute cocaine in pr0ximity'of a school, and that
carries a sentence of up'to ten years, so you want to
plead guilty to two charges, possession with intent to
distribute cocaine within proximity of a school. Do you -
want to plead guilty to that?

THE DEFENDANT: Yes, sir.

THE COURT: Zero to ten years?

THE DEFENDANT: Yes, sir.

THE COURT: And 2008-GS-10-7516, which was a
trafficking cocaine third, you want to plead guilty to
trafficking cocaine second. Is that right?

THE DEFENDANT: Yes, sir.

THE COURT: All right. ©Now, let me explain g
couple things to you. First of all, the trafficking
charge is a strike offense, and the possession with
intent to distribute cocaine is a strike offense. Did
your lawyer talk about what strike offenses are?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. I just need to make sure
you understand. We have what we call strike offenses.

If you do enough of those, you go to jail for the rest of
your life. Both of these charges are what we call three
strike offerises, so you go to jail after three strikes,

or three convictions of strike offenses.




quilty?

- process, and we will arrange that for you. The state

It looks like you've got previous strike
offenses that could very well have landed you in jail for
the rest of your life. It looks like you already had twd|
strikes. This would have been a third strike, but I
guess with the deal you worked out, they're not going to
ask for life without parole, but after today you, will
now have three strikes against you.

Needless to say, if you ever get convicted of
another strike offense in this state; you'll go to jail
for the rest of your life without the possibility of
parole. Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: Do you still want to plead

THE. DEFENDANT: Yes, sir.
THE COURT: All right. Now, you also have
the right to a jury trial. If you want a jury trial on

these charges, you simply let me know at any time in this

then has to present enough evidence to convince 12 jurors|
that you're guilty beyond a reasonable doubt. All 12
jurors have to agree that you'ré guilty in order to
convict you, and if convicted, you still have the right
to appeal. You can challénge. the admissibility of the

state's evidence; you can put up evidence of your own;
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each of these charges because you're guilty of each of

you can testify if you want. If you don't want to
testify, the judge will tell the jury they're not to hold
that against you while they're deliberating. Do you
understand all those rights?

THE DEFENDANT: Yes, sir.

THE COURT: And do you still wish to plead
guilty?

THE DEFENDANT: Yes, sir.

THE;COURT: And are you pleading guilty to

these charges?

THE DEFENDANT: Yes.

THE COURT: All right. Now, are you under
the influence of drugs or alcohol today?

THE DEFENDANT: No, sir.

THE COURT: Do you have any physical, mental,
or emotional conditions that keep you. from understanding
what you're doing today?

THE DEFENDANT: No, sir.

THE COURT: You're standing next to your
lawyer, Mr. Peper. Are you satisfied with his
representation?

THE DEFENDANT: Yes, sir.

THE COURT: Do you need to spend any more

time with him?
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THE DEFENDANT: ©No, sir.
THE COURT: Have you gone over these charges
with him?
THE DEFENDANT: Yes, sir.
N " THE COURT: And he's talked with you about

what evidence the state has against you?

THE DEFENDANT: Yes, sir.
THE COURT: Has he told you what the law is
on the distribution of drugs, trafficking drugs, what the

state has to prove in order to c¢onvict you on those?

THE DEFENDANT: Yes, sir.

THE COURT: And he told you about you have
the right to a jury trial?

THE DEFENDANT: Yes, sir.

THE COURT: 2And you decided after discussing

~all that with him that you don't want to have a jury

trial?

THE DEFENDANT: No, sir,

THE COURT: You decided you don't want to
call any witnesses?

THE DEEENDANT: ©No, sir.

THE COURT: You don't want to tell the jury
your decide of the story?

‘THE DEFENDANT: No, sir.

THE‘COUéT: Okay. You're satisfied with his
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representation?

THE DEFENDANT: I'm satisfied.

THE COURT: Okay. Has anybody promised you
anything or threatened you to get you to plead guilty,
other than thislﬁegotiated-sentence you've worked out
with the state?

THE DEFENDANT: No, sir.

THE-COURT: All right. Now, this negotiated
sentence, if I accept it, is for, on the trafficking
charge, 16 years, and that is a no parole offense, so you
got to do at least 85 percent of that.

The cocaine charge, ten years. It will run
concurrent with a 16 year sentence, so that's the
sentence that you. worked out if I accept it. Do you
understand that?

THE DEFENDANT: Yes, sir.

THE COURT: So you got to do 16 years, and
yoii got to do at least 85 percent 6f that. Do you
understand that?

THE DEFENDANT: Yes, siz.

THE COURT: All right. So other than that
negotiated plea, nobody has promised you anything.
Nobody'has.threatened you to get you to plead guilty.
vou don't have a beef with anybody at the Jail that 1is

causing you to plead.
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~ Get. that before

. DEFENDANT: No.

" DEFENDANT: Twenty-six.

-COURT: How far did you get in .school?

. COURT: Did you have a job before you got

) COURT: Are you married?

% DEFENDANT: DNo, sir.

. COURT: You got children?

- DEFENDBNT: No, sir.

; COURT: How long has he been in jail?

. PEPER: Just over a year, Your Honor.

DEFENDANT: No, sir.

COURT: You don't have a beef with your
COURT s He's done everything you've asked
DEFENDANT: Yes.

COURT: All right. How old are you?

DEFENDANT: Tenth grade.

DEFENDANT: Yes, sir.
COURT: What did you do?
DEFENDANT: I've been doing brick

COURT: Do you know the number of days?

we finish because I rieed to put that
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- Mr. Peper, does this gentleman understand what he's doing

- doing when he enters this guilty plea?

-VOIUﬁtarily‘and.intelligently_made. ‘What}would the state

dowrn.
| MR. PEPER: Yes, sir.
THE COURT: All right. In your  opinion,

when he waives his right to a jury trial?
MR. PEPER: Yes, sir, He does.
THE COURT: Does he understand what he's

MR. PEPER: Yes, sir, he does.

THE COURT: - Do you agree with his decision?
MR. PEPER: Completely, Your Horior.

THE COURT: I find that his plea is freely,

like to tell me?

THE ASSISTANT SOLICITOR: May it please the
Court: This incident occurred on June 13 of 2008 at
Cannbn Street Apartments at 188 St. Phillipsvstreet in
Chaﬁleston. Just for background, previous. to this
incident, the apartment manager at that location, it's a
low income housing complex, he had requested Charleston
police assistance with persons loitering on the property,
selling narcotics. He had requested that Officer
Feeters, who was cne of the patrolman in that area, come
on to the property, and if he saw people that did not

belong there to try and get them to move on from the
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business being there.

property.

During the course of this, Officer Feeters
developed a rapport with a residence of apartment 80r,
Clifton Jenkins. Mr. Jenkins what admittedly a
recovering crack addict. He and Officer Feeters had
discussed his addiction and his attempts tO'bverCQme it.
Officer Feeters was trying to help him Qith that
addiction for gquite some time.

On the date of this incident, Officer Feeters
was on foot patrol when he observed three suspects at the
foot of the stairs near apartment 804, which is on the
second floor, Theé officer was aware that these three
individuals —- he knew them from the area, knew that théy

did not live in the apartment complex. They had no

After he had finished a field interview with
them, he went upstairs to apartment 804 to check on
Mr. Jenkins since he was in the area. He knocked, asked
if Mr. Jenkins was okay, opened the door to check on
Mr. Jenkins to make sure he was all right, which he had
done in the past, and Mr. Jenkins had given him
permission to check on him. As he did, Mr. Ford was
inside the apartment, pushed the door shut on the
officer. The officer could see him behind the doorway:

At that point the officer, not knowing what
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may be going'dn in the-épartment and fearing for

' Mr. Jenkins he forced his way in, announced police

. bedroom is separate from the ~- and, really, the bathroom

up the cocaine. Mr: Ford denied at the scene the drugs

‘with some female. The only person present was the

resident's girlfriend, who denied that she was there for

state could have sought life without parole sentence. I

presence, found Mr. Ford inside the apartment.
Mr. Jenkins and his girlfriend were in the living room,

in the kitchen area, and these are small apartments. The

are really the only ones that are separate. It's &
common area from the kitchen to the living rdom,

There was a quantity of cocaine, just under
28 grams, 27.86 grams of cocaine in a bag by the kitchen
table. There was 1.3 grams 6f cocaine base; marijuana,
about a gram and a half of marijuana. There was also a
digital scale that was found with the cocaine.
Mr, Jenkins told the officers the cecaine belonged to
Mr. Ford.

Apparently, the investigation alleges that
Mr. Ford went to the residence with the intent to

possibly sell the cocaine out of it or potentially cook

belonged to him, stated that he was there to have sex

that purpose.

Based on his prior record, Your Honor, the
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. think based on his record and the fact he'll now have

- three strikes, 16 years negotiated is appropriate, given

- time.

please the Court, Mark Peper on behalf of Travis. Travis

his history, get him off the street, and give him some

THE COURT: All right. Mr. Pepper?
' MR. PEPER: Thank you, Your Honor. May it

is joined today by his mother and other family members
who are in the courtroom in the back left row, Judge, and]
long story short, you know, it takes an entixe lifetime
to build up your reputation and one day to ruin it.

And for whatever reason, Mr. Fbrd;vén turning
16, 17 years old, started running with the wrong crowd.
His mother and I were talking about that today. Travis
is :a bright young man. He's been abie‘to get his GED
over the last six, eight yéars. He's a.péer mentor in
the peer program at the jail. He received his baptism
certification while he was there. He was nomindted three
consecutive times as being peer of the week.

I've got a few letters that I would like to
hand Up at some point, Judge, regarding his ability to
lead and be a productive member of society. For whatever
reason, he just got éaught up with theiwrong~crowd.at thé
wrong time, and as I said; it only takes one day to bring

that reputation down.
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- what we would qualify for, that is life without parole.

 percent that he'll be serving with, Judge, approximately;

One thing I will-say on his behalﬁ, Judge, 1is
that he seems to realize this is the straw that broke thie
camel's back here. This is his last chance to rectify
his life. When I first was retained by Travis and his
family to come on board, it was very clear that the state
had the ability to ask for a life without parole or
notify Travis that -- a sentence would be sought for
LWOP, and through negotiations with the state and myself
and through investigation, we were able to have a-meeting
of the minds and we certainly are very respectfully

thankful to the state for offering us less than obviously

Have had several discussions with the family,

and, fortunately, he is young in age and with the 85

392_days served.

THE COURT: 3927

MR. PEPER: Yes, sir. He was incarcerated orj
6/13/0of '08. According to my calculations, that will be
392 days served as of today. When he is released, he'll
be able to be that kid that he was in the bow tie and the
seersucker pants that we discussed just earlier today as
the baby of the family.

Judge, I'm going to hand a few of these up tu

you, and I certainly don't expect you to take time to
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a week. I believe he has learried his lesson and deserves|

a second chance in life. Travis, in my eyes and the eyes

read all of them, but I do want you to know that.herhas\x
been inundated with requests, none of which he sought
from other peer program enrollees as well as his DOA
DAS program that he was in regarding drug and alcohol.
If I could just briefly read one of the
letters, he is the newly elected senior representative of]
the peer community. Mr. Ford strives every day to learn
and implement the tools he needs to lead an horest and
productive life. He holds a voluntary prayer every night

before lockdown, He also holds voluntary NA group twice

of the whole community, which looks up to him as a
leader, really believes Mr. Ford»is.ready and willing to |
be an honest, responsible, and productive;member of |
society. ‘

I truly believe that as well, Judge, and my
night and the people that intermingled with him, from
what;I've»gatheiedifrom them and how I've got to kriow -
Travis, I think he's years in advance beyond them from a
mental level. I think he really is willing and able to
take responsibility of his life at this point.

We feel that given thg evidence against us=wé

would not be successful whatscever at trial, Judge. We
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apartment, Mr. Jenkins, and his girlfriend as well, and I

| percent, which we're hoping with time served he'll end up

think the state certainly would be able to prove beyond g
reasohablé doubt that he committed these crines.
But we are extremely thankful to the stat's

office for offering this, what amounts to 16 years, 85

doing right around 12 and a half years, Judge, so he'll
be out, be able to get married, start a family, have some
children, hopefully be a productive member'of.the entire
Ford family here.

On behalf of the éntire family, Judge, we asi
that you accept the negotiated sentence of 16 years.

THE COURT: All right. Mr Ford, do you want
to say anything?

THE. DEFENDANT: Yes, sir, Your Honor. It's
only by grace I stand before you right now. Thank you
for allowing me to accept this plea. In my incarceration
peer program, the progrbm taught me a lot, taught me_how-
to aceept résponsibility'and taught me how to be
accountable for my actions, taught me a lot of different
tools and coping skills to make me more prodﬁétive in
life. :

I just ask that you &ould take inte
consideration everything I gained thrdéugh the

rehabilitation and everything else I gained, spiritual
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‘rehabilitation and everything else I gained, spiritual

| growth, and everything that I gained while incarcerated

supporting me mentally, emotionally, spiritually. I

and ask you to take that into consideration and be
lenient upon me on my sentencing.

I would like to thank my family for

would like to thank my girlfriend for continuing to be
here, and I thank the Court for not giving up on me.

Thank you.

|
!

THE COURT: All right.
MR. PEPER: May I approach, Your Honor.
THE COURT: Sure. The sad part about this
whole thing is it sounds like you're an intelligent man
and you're on the road to getting it figured out. The
problem is that, you know, you bit an awful big chink on
this one and your past is catching up with you too, so
you get a long time in jail, 16 years on the trafficking
charge, 10 on the distribution and proximity of a school
charge. 85 percent of that. You're going to be pushing
40 when yocu get out. You're getting close to it at any
rate.

On the other hand, maybe can you do some good
while you're in there. It sounds like you're figuring
that out. I'll put on here ATU so you can get some drug |

treatment while you're in there, if you desire, if you
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maybe you can do some good while you're in there as well

 and make the most of this, and them when you get out you

still have a drug problem. At any rate, they need people
in jail that can talk to some of these young people that

are in there ‘that haven't got it figured out yet, $o

can go back and try to be a parent to your children as
well.

Anyway, I'll go along_witﬁ the sentence., 1
find that he's freely, voluntarily, and intelligently
waived his rights. He's pleading, krows what he's doing.|
State has presented eﬁough evidence for me to accept the
charge, so 16 years on the trafficking charge, 10 years
on the possession with intent to distribute charge.
They'll run. coficurrent. I'm also revoking the probation |
that you were on. That has a balance'éf}fivejyears; SO
that will run concurrent with today. You'll get credit
for 3925daYS‘Y@U’Ve been in. Good luck to you.

(Whereupon, the proceedings were concluded.)
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I, the undersigned Amanda K. Haffenden, RER, CRR,

| Official Court Reporter for the Ninth Judicial Circuit of

the State of South Carolina, do hereby certify that the

foregoing is a true, accurate, and complete transcript of
}record of all the proceedings had and evidence introduced

|in the trial of the captioned case;, relative to appeal, in

the Circuit Court for Charleston County, South Carolina,

lon the July 10, 20089.

I do further certify that I am neither of kin,

counsel, nor interest to any party hereto.

December 24, 2009

/’5 4( /,%'

Circuit Cougézﬁéporter
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

CountyofC[AaL ¢s o)
' 85140

Full name and prison number (i any) of Applicant =2

Nt N e e S e N N S M Nt e S e
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APPLICATIONFOR B¢ 7
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State of South Carolina POST-CONVICTION R LIEE-. 5 | *H:
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5 2

INSTRUCTIONS - READ CAREFULLY

In order for this application to receive consideration by the Court, it shall be in writing (legibly
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers to each applicable question. 1f necessary, applicant may furnish his answer to a
particular question on the reverse side of the page or on an additional page. Applicant shall make clear to
which question any such continued answer refers.

Since every application must be sworn under oath, any false statement of a material fact therein
may serve as the basis of prosecution and conviction for perjury. Applicants should, theretore exercise
care to assure that all answers are true and correct.

If the application is taken in forma pauperis, it shall include an affidavit (attached at the back of
the form) setting forth information which establishes that applicant will be unable to pay the fees and
costs of the proceedings. When the application is completed. the original shall be mailed to the Clerk of
Court for the County in which the applicant was convicted.

IR Place of detention L\ﬁ&)t{‘ Cb ch I“S‘\ ? O EOK_A 05
Ridgeville, 5C 29433 .
Name and Iocatlon of Court which imposed sentence C}\~ ARLESToN __Qggv\\. \(

_Gerecal Sessions

3. Name(s) of co-defendant(s) (if any) __ N0

(28]

4. The indictment number or numbers (if known) upon which and the offenses for which

sentence was imposed:

(@) (u-\A\c,\fM\- No, Uv\\LmuV\\ %f\gﬁ\b\lﬂm\ Cocevv&
(b) r\nA\L\m\ ny - UV\‘Lwawr\\ QoseSiony Wi S dende Yo dishe bR




(©)
The date upon which sentence was imposed and the terms of the sentence:

(a) :TGN ﬁ DxOOCL Lo NELY (m:erl_rc‘ Ckine (SWW (.anc,um:&)
(b) ‘JB\\/ 9 12069 o qws Qw-posg w/mxwx_ﬁenm@aw}

(c)
Check whether a finding of guilty was made:
(a) after a plea of guilty \P\M cj’C @UI \\STL

(b)  after a plea of not guilty

(c) after a plea of nolo contendere

Did you appeal from the judgment of conviction or the imposition of sentence?
Nneoe

If you answered “yes” té (7), list:

(a)  the name of each Court to which you appealed:

i W/

iil.
(b) the result in each such Court to which you appealed:
i. /4

(c) the date of each such result:

i 0 Jor

il

(d) if known, citations of any written opinion or orders entered pursuant to such
results:

. nfa

il

If you answered “no” to (7), state your reasons for not so appealing:

(a) Covnsed A ot Sile em m‘r;pv»\ a M f%UtS\gd\

(b)
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(c)

State concisely the grounds on which you base your allegation that you are being held in
custody unlawfully:

M o s p{‘%{

(<)

State concisely and in the same order the facts which support each of the grounds set out

in (10):

@ Shme As 'Af)o ve

(b)

(©)

Prior to this application have you filed with respect to this conviction:

no

(a) any petition in a State Court under South Carolina Law?
(b)  any petition in State or Federal Courts for habeas corpus or post-convictions

relief? NO
() any petition in the United States Supreme Court for certiorari other than petitions,

if any, already specified in (8)? VO
(d)  any other petitions, motions or applications in this or any other Court? Nno
If you answered "yes” to any part of (12), list with re\spec( to each petition, motion or
application:
(a)  the specific nature thereof:

. _n)4

ii.

jil.

tv.

(b)  the name and location of the (fourt in which each was filed: .
) ol |

ii. 1

iii.

iv.
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(©)

iii.

iv.

)

the disposition thereof’

/e

the date of each such disposition:

Nn)a

if known, citations of any written opinions or orders entered pursuant to each such

disposition:
Y Joy
e

Has any ground set forth in (10) been previously presented to this or any other Court,

State or Federal, in any petition, motion or application which you have filed?

no

If you answered “yes™ (o (14) identify:

(a)
i,

iii.

(b)
i

ii.

which grounds have been presented:

0 /%

the proceedings in which each ground was raised:

V\jo\

Revised 3/2003



16.  Ifany ground set forth in (10) has not previously been presented to any Court, State or
Federal, set forth the grbund and state concisely the reasons why such grodnd has not
previously been presented:

@ Lo\ posh comtthion felief L o)
(b) ‘
(c)

17.  Were you represented by an attorney at any time during the course of:

(@)  your arraignment and plea? _:!%
(b)  your trial, if any? N Jj\
(c)  your sentencing? '\! 25

(d)  your appeal, if any, from the judgment of conviction or the imposition of

sentence? N J A
)
(e)  preparation, presentation or consideration of any petitions, motions or

applications with respect to this conviction, which you filed?
NO
18.  [fyou answered “yes" 10 one or more parts of (17), list:
(a)  the name and address of eech attorney who represented you:
] J\AMZK ‘_PQQG‘} ES@U‘M _ .
o3 T Swvammn B, s¥e X, C hacleston, SC 4407

i. n/aq

¥

iii. SWW\{, Y A\gove

(b)  the proceedings at which each such attorney represented you:

i Pleon

i n/a _

i, Seranc oy

Revised 3/2003
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19.  State clirly the relief you seek in.filing this apphcat(
AUS LA) QO.U-"C-’UJ om AQNWL 0'£ CA AO

20.  Are you now under sentence from any other court that you have not challenged?

WO

STATE OF SOUTH CARQLINA '
VERIFICATION

County of_Djﬂ.C G len

N e e

. being duly sworn

I, TRA\J\S FC:RD

upon my oath, depose and say that I have subscribed to the foregoing application; that I know the
contents thereof; that it includes every ground known to me for vacating, setting aside or
correcting the conviction and sentence attacked in this application; and that the matters and

allegations therein set forth are true. ‘

. \ %
L . g9¢4h
SWORN goand subscribed before me this Z,! o
2012

day of nes. ,

A '
@m— (L.S.)
Notary Public
My Commission Expires: ‘ ‘ &3? 2 lc 2 l ;2!\,

,Revised-.3l‘2003
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APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

i ANLVS EZD ‘ , hereby apply for leave to

proceed in this action without prepayment of fees or costs or security therefor. In support of my
application | declare under penalty of perjury that the following facts are true:

(h 1 am the applicant in this action and I believe | am entitled to redress.

(2) Because of my poverty | am unable to pay the costs of said proceeding or give
security thereof.

SWORN or affi rmed to and subscribed before me this

j.i&day of_Qpei | VI

& . Notary gb/ic \
My Commission Expires: ! ‘ Sa\[ 2. 2 020

Revised 3/2003
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
| ﬁ )
COUNTY OF CHARLESTON ) 2009-CP-10-6837
) ‘
_ )
Travis Ford, #285740, )
)
Applicant, )
)
v, )
)
State of South Carolina, )
)
Respondent. )
)
Presiding Judge: Deadra L. Jefferson
Applicant’s Attorney: Molly Hughes Cherry, Esq.
Respondent’s Attorney: Matthew J. Friedman, Esq.
Plea Counsel: Mark A. Peper, Esq.
.:Date of Hearing: - July 20, 2010

Court Reporter: Anne Meyer

This matter comes before the Court by way of an application for post-conviction relief
(PCRY) filed October 29, 2009. The Respondent made its Return on January 25, 2010. An
evidentiary hear‘i_ng into the matter was convened on July 20, 2010 at the Ch_arieston County
Courthouse.! The Applicant was present at the hearing and represented by Molly Hughes
Cherry, Esquire. Matthew J. Friedman, Esquire, of the South Carolina Attorney General's Office
represented the Respondent.

The Applicant testified on his own behalf at the PCR hearing. Applicant’s plea counsel,

' Counsel for the Applicant filed a Motion for Continuance on July 22, 2010 on the basis that the Applicant had
expressed a desire to hire a different attorney. This Court heard the Motion for Continuance before the PCR hearing
commenced. The Applicant filed his PCR Application 6n October 29, 2009 and Counsel for the Applicant was
appointed on November 12, 2009. The State filed its Return on January 27, 2010. In regards to the Motion for
Continuance, Counsel for the Applicant communicated to the Court that she was prepared for the hearing and ready
to proceed. The Applicant fifed his application ten months prior to this hearing and had more than adequate time to
obtain alternate counsel if he desired to do so. However, at the time of the hearing, the Applicant had not hired
alternate counsel and, therefore, the Court found that there was ng basis for the request for a continuance #nd that
the request for a continuance was simply a delay tactic. As such, the Court denied the Motion on the record,
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Mark A. Peper, Esquire, also testified at the hearing. This Court had before it the records of the
Charleston County Clerk of Court, the Applicant’s records from the South Carolina Department
of Corrections, the guilty plez'L transcript, the PCR application, the State’s Return thereto, and
Applicant’s Memorandum in Support of Application for Post-Conviction Relief dated July 20,
2010.
PROCEDURAL HISTORY
The Applicant is presently confined in the South Carolina Department of Corrections
pursuant to orders of commitiment of the Charleston County Clerk of Court. The Applicant was
indicted at the October 2008 term of the Charleston County Grand Jury for trafficking cocaine.
(2008-GS-10-7516) and possession with intent to distribute (PWID) cocaine within proximity of
a school (2008-GS-10-7517). Mark A. Peper, Esquire, represented the Applicant. On July 10,
2009, the Applicant pled guilty as indicted to the proximity charge and to a lesser-included
offense of trafficking cocaine — 2™ offense. Pursuant to a negotiated plea agreement, the
Honorab}e Roger M. Young, Sr. sentenced him to confinement for sixteen (16) years for
trafficking cocaine and ten (10) years for the proximity charge. The sentences were fo run
concurrently. The Applicant did not appeal the conviction or senteﬁc:e‘
ALLEGATIONS
The App‘li(’:antialleges he is being held in custody unlawfully for the following reasons: _
1. Ineffective assistance of connsel in that counsel

Did not have Applicant’s best interest in mind.
Gave erronieous advice. -
Failed to do any pretrial investigation. _
Difi not properly consult with Applicant about his desire to plead
e. I%‘;gt}r:ot propeﬂy- investigate potential Fourth Amendmient violation

relating to Applicant’s search and seizure and did not adequately

advise Applicant that proceeding to a hearing presented a strong
possibility of evidence suppression,

pooe




f. Did not properly advise Applicant of the sentencing range for his
charges.
Involuntary guilty plea

5

FINDINGS OF FACT AND CONCLUSIONS OF LAW'

This Court has had the opportunity to review the record in its entirety and has heard the
testimony and arguments presented at the PCR hearing. This Court has further had the
opportunity to observe each witness who testified at the hearing, and to closely pass upon his or
her credibility. This Court has weighed the testimony accordingly. Set forth below are the
relevant findings of fact and conclusions of law as required by S.C. Code Ann. § 17-27-80
(2003).

The Applicant testified. that he met with counsel about three times. He asserted that
counsel was .nutbprepared to try the éase. Applicant testified that counsel advisg;d him that he
would not win a suppression hearing on the drugs because the police had several signed
staternents that indicated that the drugs belonged to the Applicant. He testified that he asked
counsel to delay the hearing, but counsel told him the Solicitor would begin the trial of the case
during the following week if the Applicant decided not to plead guilty on the scheduled day of
the plea. Applicant asserted that counsel did not .inifestigate all possible defenses. He also
“testified that he could have taken an-open plea rather than a negotiated plea, but he did not have
" enough time to discuss his options with his attorney.

Plea counsel téstifie‘d that he or a member of his office met with Applicant at least four
times between February 2009 and July 2009. He asserted that he did not file a motion to
suppress the drugs because he waits until after the jury is sworn to make motions so jeopardy
will attach. Counsel testified that the case came down to the testimony of Cooley Jenkins, who

owned the 'apartmént where the drugs were found. Counsel testified that Mr. Jenkins had
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previously stated that he saw the Applicant bring the drugs in the apartment and cut up cocaine
lines. Counsel testified that he met with Mr. Jenkins nine days before the plea hearing and Mr.
Jenkins indicated that he did not lie when he gave his previous statement and he would not
change his statement. Counsel also testified that he spoke with Applicant’s family before the
plea. Additionally, counsel testified that his law clerks met with the Applicant, informed him
that Mr. Jenkins would testify against him at trial, and showed him phiotos that had been taken at
the apartment.

Counsel further testified that the Solicitor never offered the Applicant an open plea.
Rather, the Solicitor offered a negotiated sentence of sixteen (16) years. Counsel testified that
the Solicitor informed him that if the Applicant did not accept the negotiated plea, then the
Solicitor would notice him .fér life without parole (LWO?) and put/ihe case on the next trial
docket. Counsel testified that he communicated this information to. the Applicant, Counsél also
testified that the Applicant did not have a strong case for trial, especially if the motion to
suppress was denied. Counsel testified that he did not pressure Applicant to plead guilty, but he
highly advised that Applifcant. accept sixteen (16) years rather than risk a LWOP sentence.
Counsel testified that he did not have any money to hire an investigator, but he used his two law
clerks to fake pictures of the apartment to determiné whether the officers had broken the doér to
| gain entry to the apartment. |

Ineffective Assistance of Counsel { Involuntary Guilty Plea

The Applicant alleges that he received ineffective assistance of counsel and that his guilty
plea was not freely and voluntarily entered. In a post-conviction relief action, the applicant has
the burden of proving the allegations in the application. S.C. R. Civ. P. Rule 71.1(e); Butler v.

State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where ineffective assistance of counsel is alleged




as a ground for relief, the applicant must prove that “counsel’s conduct so undermined the proper
functioning of the adversarial process that the trial cannot be reliéd upon as having produced a
just result.” Id. at 442, 334 S.E.2d at 814 (quoting Strickland v. Washington, 466 U.S. 668, 686,
104 8.Ct. 2052, 2064 (1984)).

The proper measure of performance is whether the attorney provided reépresentation
within the range of competence required in criminal cases. Strickland, 466 U.S. at 687-90, 104
S.Ct. at 2064-66. The courts presume that counsel rendered adequate assistance aI}\d made all
significant decisions in ‘Lhe exercise of reasonable professional judgment. Id. The applicant must
overcome this presumptioft in order to receive relief. Id.; Cherry v, State, 300 5.C. 115, 118,386
S.E.2d 624, 625 (1989).

Couﬁs use a two-pronged 'ltcst_ to evaluate allegations of ineffective assistance of counsel.
First, the applicant must prove that counsel’s performance was deficient, Under this prong,
attorney performance is méasured by its “reasonableness under professional norms.” Cherry, 300
S.C. at 117, 386 S.E.2d at 625 (quoting Strickland, 466 U.S. at 688, 104 S.Ct. af 2065).
Second, counsel’s deficient performance must have prejudiced the applicant such that “there is a
reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding
would have been different.” Id. “A reasonable probability is a probabil;ty sufficient to
underrﬁine confidence in the outcome of the trial.” Johnson v. State, 325 S.C. 182, 186, 480
S.E.2d 733, 735 (1997).

In regards to a claim of ineffective assistance of counsel on a guilty plea, the applicant
must prove that counsel’s representation was below the standard -of reasonableness and that, but
for counsel’s unprofessional errors, there is a reasonable probability that he would not have pled

\ guilty and would have insisted on going to trial. Hill v. Lockhart, 474 U.S. 52, 58-59, 106 S. Ct.

@@@3%
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366, 370 (1985); Roscoe v. State, 345 S.C. 16, 20, 546 S.E.2d 417, 419 (2001). To be knowing

and voluntary, a plea must be entered with a full understanding of the chatges and the

consequences of the plea. Boykin v. Alabama, 395 U.S. 238, 243-44, 89 S. Ct. 1709, 1712

(1969); Dover v. State, 304 S.C. 433, 434, 405 S,E.2d 391, 392 (1991). When determining post
conviction relief issues relating to gnilty pleas, the court shall “consider the entire record,
including the ,transc_rii:vt of the guilty plea, and the evidence presented at the PCR hearing.”

Anderson v. State, 342 S.C. 54, 57, 535 S.E.2d 649, 650 (2000) (citing Harres v. Leeke, 282 S.C.

131, 318 S.E.2d 360 5(198"4)). When a defendant pleads guilty on the advice of counsel, the
voluntary and intelligent character of a plea may only be attacked through a claim of ineffective

assistance of counsel. Roscoe, 345 S.C. at 20, 546 S.E.2d at 419.

This Court finds that counsel’s testimony is credible. ‘This Court finds that counsel is a
trial practitioner who has extensive experience in the trial of 'sérious- offenses. Counsel co;lferred
with the Applicant on nimerous occasions. During conferences with the Applicant, counsel
discussed the pending charges, the elements of the charges, what the State was required to prove,
'Applican.t’s constitutional rights, Applicant's version of the facts, and Applicant’s possible
defenses or lack thereof. (Tr. 3:14-19; 6:2-7:2.) This Court finds tha‘t.'the record reflects that
Applicant’s plea was entered freely, voluntarily, knowingly, and intelligently. (Tr. 5:13-19; 7:3-
7; 7:21-8:1; 8:9-21; 17:8-10.) Applicant acknowledged that he understood the nature of the
charges, the enhancement of the charges, the possible punishments, and his Constitutional rights,
including thie right to a jury trial. (Tr. 3:8-5:8; 7:8-20.) Applicant told the plea court that no one
threatened him or promised him anything to plead guiity». (Tr. 7:3-7) He indicated that he was
satisfied with his attorney and did not need any more time to speak with him. (Tr. 5:20-6:1; 6:25-

7:2; 8:2-7.) Applicant also admitted guilt at the hearing. (Tr. 5:9-12.) He told the court that he




understood the terms of the negotiated sentence and thanked the Court for accepting the
negotiated plea. (Tr. 7:8-20; 15:15-16:9.) Additionally, Counéel for the Applicant offered
mitigation on behalf of the Applicant. (Tr, 12:6-13:16.) This Court finds that Applicant
uniderstood the possible sentencing range for these offenses and the terms of the negotiated
sentence. This Court finds that it was Applicant’s decision to plead guilty and that his plea was
entered freely, VOluntafily, knowingly, and intelligently.

Regarding all of the Applicant’s claims of ineffective assistance of counsel, this Court
finds the Applicant has failed to meet his burden of proof. This Court finds that Applicant's
attorney demonstrated the normal degree of skill, knowledge, professional judgment, and
representation that are expected of an attorney who practices criminal law in South Carolina.
See State v. Pendergrass, 270 S.C. 1, 239 S.E.2d 750 (1977); Swickland, 466 U.S. at 668, 104
S.Ct. at 2065; Butler, 286 S.C. 441, 334 S.E.2d 813. This Court further finds counsel adequately
conferred with the Applicant, gave accurate advice to the Applicant, conducted a proper
investigation, had the Applicant’s best interest in mind when he advised him to take the
negotiated plea, and was thoroughly competent in his representation. This Court finds that
counsel’s representation did not fall below an objective standard of reasonableness.

This Court finds it immaterial whether or not counsel filed a motion to suppress. Counsel .
testified that he v‘vo_uldz. have filed the motion or made the motion orally after jury selection $o that
jeopardy would attach. Here, counsel had a reasonable trial strategy in determining when to file
the motion to suppress. Applicant had a choice between going to trial and making the
suppression motion after jury selection or accepting the negotiated plea agreement. This Court
finds that there is no imiicatioﬁ that Applicant could have pled straight-up to second offenses.

The Solicitor allowed the Applicant to either accept the negotiated plea agreement or be served
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with LWOP notice and proceed to trial.

Accordingly, this Court finds the Applicant has failed to prove the first prong of the
Strickland test, specifically that counsel failed to render reasonably effective assistance under
pr,evailing/ professional norms. The Applicant failed to present specific and compelling evidence
that counsel committed either errors or omissions in his répresentation of the Applicant. The
Applicant failed to shéow that counsel’s performance was deficient. This Court also finds the
Applicant has failed to prove the scéo-rid prong of Strickland, specifically that hie was prejudiced
by plea counsel’s performance. Applicant’'s complaints concemning counsel's performance are
without merit and are denied and dismissed.

All Other Allegations
. As to any and all allegations that were raised in the application or at the hearing in this
matter and not specifically addressed in this Order;, this Court finds the Applicant failed to
present any evidence regarding such allegations. Accordingly, this Court finds the Applicant
waived such allegations and failed to meet his burden of proof regarding them. Therefore, they
are hereby denied and dismissed.
| CONCLUSION

Based on all the foregoing, this Court finds and concludes the Applicant has not
established any cOnsgitutiOn'a’l violations or deprivations beforé or during his guilty plea and
sentencing pr(;ceeding_s. Counsel was not deficient in any manner, nor was the Applicant
prejudiced by counsel’s tepresentation. Therefore, this application for PCR must be denied and
dismiissed with prejudice.

This Court advises the Applicant that he must file a notice of intent to appeal within thirty

(30) days from the receipt of written notice of entry of this Order to secure approptiaté appellate

&




review. His attention is also directed to Rules 203, 206, and 243 of the South Carolina Appellate

Court Rules for the appropriate procedures to follow after notice of intent to appeal has been

timely served and filed.

IT IS THEREFORE ORDERED:

1. That the application for post-conviction relief be denied and
dismissed with prejudice; and

2. That the Applicant be remanded to the custody of the Respondent.

AND IT IS SO ORDERED this . ('Q~_ﬁday of @u.a(wf’ , 2010.

Deadra L(jpff Son
Presiding Judge
9" Judicial Circuit

| O{W’t . South Carolina,
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THE STATE OF SOUTH CAROLINA,

- COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

TRAVIS FORD, CASE NO. 2012-CpP-10-02862
PLAINTIFF, TRANSbRiPT OF RECORD

V3.

DEFENDANT.

July 22, 2015

Charleston, South Carolina

BEVFORE:

The Honorable Roger E. Henderson

APPEARANCES:

William L. Runyon, Jr., Esquire
For Travis Ford

J. Rutledge Johnson, Esquire
For the State of South Carolina

Phyllis Norton, CVR-Master, Nationaly Certified Verbatim Cours Reporter
636 Long Point Road, Unit G, #74, Mt. Pleasant, South Carolina 29464
PNorton@sccourts.ory
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Travis Ford vs. State of SC

MR. JOHNSON: May it please the court, Your Honor.
This is Travis Ford versus the State of South Carolina. It
is.Case Number 2012-CP-10-2862.

Mr. Ford was indicted at the October 2008 term of thé
Charleston County Grand Jury for trafficking cocaine and
possession with intent to distribute cocaine within
proximity of a school.

On July 10th, 2009, he pled guilty as indicted to the
proximity charge and to the lesser included offense of
trafficking second offense.

He was sentenced by the Honorable Roéer M. Young, Sr.,
to confinément for a period of 16 years for trafficking
cocaine andllO years proximity -- 10 years for the
proximity, to be served concurrently. He did not appeal
these convictions or sentences.

On October 29th, 2009, he filed his first PCR
application. The State filed its return January 25th, 2010.
An evidentiary hearing waé convened here at the Charleston
County Courthouse on July 20th, 2010; and he was represented
by Ms. Molly Hughes Cherry. On August the 6th, 2010, the
Honorable Deadra L. Jefferson denied and dismissed this
application;

He filed this incident action on May the 1st, 2012,
only alleging that PCR counsel failed to file this appeal

pursuant to Austin versus State.
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DIRECT EXAMINATION BY MR. RUNYON OF TRAVIS FORD

And the State filed its return and motion to dismiss
all claims except the Austin because there are statute of --
beyond the statute of limitations and the successive. We
filed that June the 5th, 201?. And he is represented here
today by Mr. Bill Runyon.

THE COURT: Okay. Mr. Runyon.

MR. RUNYON: Your Honor, we call Mr. Ford briefly.

THE COURT: All right. Come forward, Mr. Ford.
(WHEREUPON, the Witness was duly sworn.)

THE CLERK: After you have a seat please state your
first and last name and spell your last name loudly and
clearly into the microphone.

THE WITNESS: Travis Ford, F-0O-R-D.

DIRECT EXAMINATION BY MR. RUNYON OF TRAVIS FORD:
0. Mr. Ford, you filed -- you filed a successive PCR did

you not, sir?

A. Yes, I did.

Q. And you won your Austin appeal?

A. Yes, sir.

Q. And was there an appeal filed from your initial PCR?
A; Yes, sir.

Q. And was there —- was there an Alford brief fi%ed on

your behalf? Do you know?
A. I don't -- written -- no brief.

Q. Okay. But there is no brief as far as you know?
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DIRECT EXAMINATION BY MR. RUNYON OF TRAVIS FORD

A. As far as I know.

Q. Okay. If your appeal was not delved you want an Austin
appeal at this point in'time?

A. Yes, sir.

Q. Okay. And did you do anythingA—— did you talk to your

appellate counsel 'at the time or did you talk to PCR counsel
at the time about making the appeal?

Yes, sir.

And when did you talk to her?

This was like the closing of the PCR ---

Okay.

-—- I told her I wanted to appeal the decisions.

And when was that?

> o P o PO P

This was 2010 -- July 2010.

MR. RUNYON: All right. I have no further guestions at
this time, Your Honor.

CROSS-EXAMINATION'BY MR. JOHNSON OF TRAVIS FORD:

Q. Mr. Ford, did you ask, Ms. Hughes at the time, Ms.
Cherry now, like at the end of the testimony?

A. Yes, sir.

Q. Okay. Was it back in the jail cell or was it out here
in the courtrcom?

A. It was right there. We were sitting by each other
where I was sitting just now.

0. Okay. Just out here in the courtroom?
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CROSS-EXAMINATION BY MR. JOHNSON OF TRAVIS FORD

A. Right.
Q. Okay.

MR. JOHNSON: Thank you, Your Honor.

THE COURT: Anything else, Mr. Runyon?

MR. RUNYON: No, Your Honor.

THE COURT: You can step down.

Any other witnesses?

MR. RUNYON: No othe: witnesses, Your Honor.

MR. JOHNSON: We would call Ms. Cherry to the stand,
Your Honor. | |
(WHEREUPON, the witness was duly sworn.)

THE CLERK: After you have a seat please state your
first and last name and spell your lasf name loudly and
clearly into the microphone.

THE WITNESS: Molly Cherry, C-H-E-R-R-Y.

DIRECT EXAMINATION BY MR. JOHNSON OF MOLLY CHERRY:

Good morning, Ms. Cherry.

Good morning.

Do you remember representing Mr. Ford in this case?

I do.

Q

A

Q

A

Q. In the prior PCR case?

A Yes.

Q And were you appointed to that case?
A Yes.

Q

Do you remember going through an evidentiary hearing
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DIRECT EXAMINATION BY MR. JOHNSON OF MOLLY CHERRY

with Mr. Ford?

A. Yes.

Q. And what was the outcome of that hearing?

A. I believe —— it was denied. The motion was denied.
|Q. And did you ever receive an order of dismissal?

A. Yes.

Q. And éxound did you recall when thereafter of the
decision?

A. Not exactiy. I don't think it was long aftef the
hearing. Perhaps within 30 days.

0. And what did you do with that order of dismissal?

A. I sent it to Mr. Ford.

Q. And did he ever ask you to file an appeal in this case?
A. I - frankly I do not remember him asking me to do
that. I am not saying that he didn't. I do not'remember
him asking me.

0. Did he ever ask you while sitting in this courtroom?

A. I do not remember him asking me. Again, I am not
saying that he éﬁdn‘t. I am saying I don't remember that.
0. And are you aware of fhe language that is in that order
of dismissal at the very bottom paragraph?

A. I know there i1s language in the order saying there is a
time period for filing an appeal.

Q. And what is that time period?

A. I think it was 30 days.
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DIRECT EXAMINATION BY MR. JOHNSON OF MOLLY CHERRY
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Q. Did you ever get any letter or corresponaence back from
him once you sent him the order of dismissal?

A. I really don't -- I don't think I got.aﬁything in
writing, but I am not saying that he didn't call me. I
don't -- I don't have a record of it. I've looked to see if
I had any notation of communication from him.

é. QOkay. Thank you.

A. But, again, that doesn't mean that he didn't.

Q. All right. Thank you, Mr. Cherry. Please answer any

questions Mr. Runyon may have.

‘A. Sure.

CROSS-EXAMINATION BY MR. RUNYON OF MOLLY CHERRY:

0. Just briefly, Ms. Cherry. So as a practical ﬁatter you
sent Mr. Ford the order?

A. Yes.

Q. And in your letter -- in your transmittal letter did
you advise him of his appellate rights or anything of that
sort, if you recall?

A. I really don't -—- I really don't recall.

Q. All right. So at the best ,you may have advised him of
his appellate rights and he elected.n;t to appeal; that is
as best?

A. Yes. And I think that I did. But I am struggling with
him saying‘he asked me to appeal. Because I reallyndon't

remember. He may have.
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CROSS-EXAMINATION BY MR. RUNYON OF MOLLY CHERRY
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Q. And at the worst it is a breakdown of communication and

the appeal just wasn't taken?

A, Yes.

I can say I did not file an appeal —---

Q. Thank you.

A,  ---

MR.

THE

MR.

THE

MR.

THE

on his behalf.

RUNYON: No further questions, Your Honor.
COURT: Anything else, Mr. Johnson?
JOHNSON: ©No, Your Honor.

COURT: You can step down from the stand.
JOHNSON: ©Nothing further from the State.

COURT: Okay. All right. Based on Ms. Cherry's

not being sure about whether the request was made or not I

am going
MR.
MR.
THE
Mr.
MR.
MR.
ask that

THE

to grant his request to file the Austin appeal.
JOHNSON: Thank you, Your Honor.

RUNYON: Thank you very much.

COURT: Okay.

Runyon, will do the order; or you, Mr. Johnson:
RUNYON: I beg your pardon, Your Honor?

JOHNSON: He has got to file it anyway, so I would
Mr. Runyon does the order.

COURT: 1If you would do me the order, please, sir,

I would appreciate it.

MR.

trial in

RUNYON: I will get you the order. I have got a

federal court that is supposed to start Monday. We

have drawn a jury for it. So it may be about two weeks?
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Travis Ford v. State of South Carolina 10
— 1 THE COURT: As long as you get it to me within' 30 days.
2 MR. RUNYON: Thank you, Judge.

3 (WHEREUPON, the hearing concluded.)
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Travis Ford v. State of South Carolina 11

(NOTE: Please contact the court reporter for additional
copies or certified transcripts.)
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This matter came before the Coutt on the 22™ day of July 2015 for a _h_earihg on apiilicant’s
application for Post Conviction Relief. The State was represented by J. Rutledge Johnsen,
Senior Assistant Deputy in the office of the Attorney General. The Defendant was répresented
by William L. Runyon, Jr. of the Charleston Bar by appointment. The applicant sought relief on
several grounds. On all grounds, saving one, the applicant sought relief on what were essentially
“successive™ post convection applications. These could not be reviewed and the Stdte was
entitled to have that issue decided in'its favor. See Land v. State 262 S.E.2d 735 (1980); Alice
v. State 409 S.E. 2d 392 (1991); §17-22-10 to 160 Code of Laws of S.C. ann. In addition the
applicant was barred in this matter by the Statute of Limitations. Peloquin v. State 469 S.E, 2d
606 (1996). It appears from the record that the only argument available to this applicant was that
he was entitled to relief as his prior post conviction relief counsel failed to file the appeal by his
prior post conviction denial. Austin v. State 409 S.E. 2d 395 (1991).

All sides agreed that there was no appeal from this applicant’s petition iri Case Number 2009-
CP-10-6837. The Court had the benefit in this case of the Record and prior counsel’s testimony.
‘This Court finds as a matter of fact and law that there was no appeal in the said case and that an
appeal review in Case Number 2009-CP-10-6437 is warranted and same is so ordered pursuant
to Austin v. State 409 S.E. 2d 395 (1991).
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STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS

)

COUNTY OF CHARLESTON ) CASE NO. 2012-CP-10-02862

TRAVIS FORD,
Plaintiff, Transcript of Record
vVS.

THE STATE OF SOUTH
CAROLINA,

Date: March 21, 2018

et e e e e N e e e

Defendant.

BEFORE:

The Honorable Deadre Jefferson

Denise J. Lauder, RPR

Ninth Judicial Circuit
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(The following proceedings were had
March 21, 2018, Charleston County Common Pleas
Court.)

(STATE'S EXH. 1, Affidavit, was marked
for identification.)

THE COURT: Travis Ford v the State of
South Carolina, 2009—CP—10—6837. This case was
originally heard July 20th, 2010, on a
post-conviction relief application. At that time,
I denied the application and instructed the
Attorney General's Office to provide the Court with
a proposed order within 20 days, that order having
been filed on July 20, 2010;

On August 10, 2010, I issued my order
of dismissal, and this arose from a guilty plea.
Ms. Cherry, that beiﬁg Molly Hughes Cherry, was the
applicant's attorney on the post-conviction relief
action. Plea counsel was Mark Pepper, Esquire.

And, again, that hearing was heard
July 10th of 2010. I issued a nine-page order
denying the relief making specific finds of facts
and issues of law.

As we have a new attorney general, they
probably haven't had any experience with me yet on

PCRs. Even though I asked them to submit proposed

~
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orders, I generally rewrite them. No -- not
casting aspersions, but I'm very specific in fact
finding and I never like to tell the court to
wondef what I was thinking. I tell them. So that
order wouldn't have been signed as it was
submitted, but it would have revisions made to it.

Subsequently on May 24 of 2017, there

-was an order signed by Judge Henderson granting an

Austin review. And that order indicates that on
July 22 of 2015, a hearing on the applicant}s
application for post-conviction relief. . At that
time the State was represented by Rutledge Johnson.
The Defendant was represented by Mr. Runyon, and he
sought certain relief due to an appeal not having
been filed.

And as a result of an agreement -- and
it says in the order that the Court had the benefit
in this case of the record and prior counsel's
testimony. And the Court found that there was no
appeal filed and, therefore, it warranted an Austin
review. '

There was a return and motion to
dismiss all claims except the Austin review that

was filed June 8th of 2015; and May 1, 2012, is

when the additional PCR was filed.
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The applicant in this case was indicted
in chober of 2008 for trafficking cocaine,
2008-GS-10-7516, and possession with the intent to
distribute cocaine within proximity of a school,
2008-GS-10-7517. -

On July 10th of 2009, he pled guilty as
indicted to the proximity charge and to a lesser
included offense of trafficking cocaine, second
offense. There was a negotiated plea which was
entered, and Judge Young sentenced him to a period
of confinement of 16 years for the trafficking and
10 years for the proximity to run concurrent, and
that -- that plea was not -- there was no appeal
filed as a result of that plea.

I subsequently received correspondence
from appellate defense indicating that there was a
November 14, 2017, order from the Supreme Court
remanding the case to the Court for a
reconstruction of a PCR hearing as a result of the
belated appeal, which was granted to him pursuant
to Austin, and that there was no transcript
available. And I assume because this was from
2010.

Court reporters are only required to

keep their records for seven years, and it would
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long have been disposed of if it hadn't -- been if
the plea transcript had not been requested.

And as the PCR was heard in 2010 --
well, the plea transcript clearly would have been
available, so I would have used that as part of the
original PCR, but the PCR transcript happened in
2010, and if not requested within seven years,
would have been destroyed.

The appeal was held in abeyance until
such time as the record of the evidentiary hearing
on the first PCR can be recreated. And this has
been our first opportunity to schedule the matter
due to the -- whenever the Court was available,'the
State had PCRs, and whenever it -- this is the
first opportunity that we've had to schedule the
matter after making multiple attempts to schedule
it previously.

And appearing on behalf of the State --
if you—-all could identify yourselves, pléase?

MS. CLEVELAND: Rasheeda Cleveland.

MS. JAMESON: Mégan Jameson sitting
second chair.

THE COURT: Could you spell your last
name, Ms. Jameson?

MS. JAMESON: J-A-M-E-S-0O-N.
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THE COURT: Okay. I wanted to make
sure I got it right.

And Ms. Cherry is present as Mr. Ford's
original PCR counsel; Mr. Pepper is here as his
original plea counsel; Ms. Hale is here as his
appelldte counsel. Carter, I'm sorry.

MS. CARTER: Wanda'Carter.'

THE COURT: Fortuitously, I keep
meticulous notes of every hearing which includes
all of the witnesses who testified in the basically
the -- to some extent the full extent of their -
testimony. If you will bear with mé one moment.

And I also keep a record of the
specifics because I -- on PCRs, I rule right after;
Evidentiary-wise if I can, I rule right after I've
heard the PCR, and it appears that I .did in this
case. And I have the notes regarding the findings
and the page and line from the transcript from
which I would have made those findings of fact and
conclusions bf law.

Now, so I guess I would ask of the
State and of Ms. ,Cherry and Ms. Hale, hqw is it
that you want to proceed in recreating the record?
BecaﬁSe the case law says it can be done in several

different ways, and I have done it several
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different ways.

According to the case law you can use
affidavits from the court-reporter, counsel, you
can do it by stipulation, and you can use whatever
portions of transcripts are available, if any. So
how do you want to proceed.

MS. CLEVELAND: Your Honor, we would
like to proceed by stipulation of your notes and,
also, we would like to introduce an affidavit from
former PCR AG Matt Friedman, who was not available
because he now lives in Virginia. We have provided
Ms. Carter with a copy of the affidavit, and she
has consented to that coming in.

THE COURT: Okay. We will mark that No

MS. CLEVELAND: We pre-marked that with
the court repdrter.

THE COURT: Without objection.

MS. CARTER: No objection.

THE COURT: That wili be State's 1.

Now, what is the applicant's
preference? How do you want to reconstruct the
record?

MS. CHERRY: I'm sorry?

THE COURT: I said, what is your
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10
preference in terms of reconstructing the record?
MS. CARTER: A combination or
stipulation. It's -- I've done these before either

way. So it's -- either way is fine.

THE COURT: Can you work out a
stipulation as to what -- I can tell you what my
notes reflect happened.

MS. CLEVELAND: Yes, ma'am; that would
be great.

THE COURT: Do you want to do that
first and we can see where we go from there?

MS. CLEVELAND: That's finé, Your
Honor.

THE COURT: Okay. It seems there were
several bases for the post-conviction relief
application. My notes reflect that the highlights
of the claim were that there was no basis -- well,
that he objected that there was not a request for a
suppression hearing prior to his entering a guilty
plea.

My notes reflect that based on the
testimony there was no basis for a suppression
motion because the issue was not actual -- well, it
was actual and constructive possession, and that in

addition to that the officer had consent to enter
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the residence without a warrant because there was
exigent circumstances.

Another basis was the preliminary
hearing or lack of a request of one, and based on
counsel's testimony, it really would not have made
a difference in terms of the status of the case.
There was also an objection regarding the solicitor
not making a more beneficial offer to the
applicant.

My notes reflect that based on the
testimony that any offers were within the
solicitor's prerogative, and that at that time the
solicitor indicated that he would not have made a
more beneficial offer, and that any offers that the
applicant indicated he thought were viable,
pursuant to counsel's testimony,-those-Were never
on the table.

Ar And that the second -- the offers for
the segond only came uﬁ in conjunction with the
16 years, and that there was no basis in the record
for a straight-up plea regarding the second
offenses.

My records also reflect that Ms. Cherry
was appointed on 11/12 of '09. That, let's see,
10/29/09 —- let's see here. _Oh, the application
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was filed and the return was filed 1/27/10. So
we've already covered that. He also made a motion
for continuance which the Court denied.

He indicated that he wanted to hire
private counsel, and the Court found that he'd had
more than adequate time to obtain counsel since
October of 2009, that he had been —- that he had
been dilatory in making those inquiries, and that
Ms. Cherry was prepared and there was no basis for
a continuance, and she had had more than adequate
opportunity to have met with him and gone over the
viability of his application.

Also, it indicates that one of the
bases or one of the benefits to him taking the plea
was that he had two strikes going into a plea, and
a third strike could have made him LWOP eligible.

- My notes reflected that from the guilty
transcript that I made the following findings:
That he was well aware of the enhancement; he was
well aware of him having to serﬁe time at
85 percent, and those were at pages 3, lines 14
through 25; and page 4, lines 1 through 15.

That he was well advised of his
constitutional rights and his right to a jury

trial, which were found at page 4, line 16 through
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25; and page 5, lines 1 through 8. And he was, in
fact, well aware that he was pleading guilty and
consequences of pleading guilfy, and that was at
page 5, lines 9 through 12.

That he was queried as to whether he
was under the influence of drugs or alcohol,
page 5, lines 13 through 15; and answered in the
negative regarding his state of mind at page 5,
lines 16 through 19. That he was satisfied with
his counsel and he did not need more time to speak

with counsel, that's at page 5, lines 20 through

'23; page 5, lines 24 through 25; that he was

satisfied with counsel at page 6, line 55 through
page 7, lines 1 through 2.

In his own words, that he had no beef
with his attorney, page 8, lines 2 through 7, and
page 6, lines 1 through 25. That he had -- I had a
note here, didn't want to tell the story, et
cetera, éo I assume that's explanatory from the
plea transcript and also page 6, line 22.

That he was entering the plea freely
and voluntarily at page 7, lines 3 through 7; and
page 7, line 21 through 25; and page 8, through
line 1.

That he knew it was at 85 percent at
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page 7, lines 8 through 19, -and regarding his
educational level at page 8, lines 9 through 21.
Regarding covering any pretime jail he was found
pre-detention time at page 8, lines 23 thfough 25;
and page 9, lines 1 through 2. And, again,
guerying him about his attorney and his
satisfaction at page 9, lines 3 through 11.

The facts were allocuted at page 9,
lines 15 through 25, and I'm not going to go
through all of that because I assume the plea
transcript goes through all of that regarding what
took place.

Regarding the weight of the drugs at
page 11, and page 11 of his LWOP eligibiiity, lines
24 through 25. Mitigation was presented regarding
his plea at page 12, lines 6 through 25; and
page 13, lines 1 through 16.

And he also thanked everyone involved
for the plea at page 15, lines 15 through 25; and
page 16, line 1 through 9.

My notes reflect that Mr. Pepper
testified that he was counsel for the Defendant,
that he had been admitted to the bar in Novémber of
2005, that he did criminal work 75 to 80 percent,

that he had been retained by the applicant from
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February through July and he had met with him on

four times; that he had discussed with him the

15

elements thoroughly as well as his client's version

of the facts defenses, and he used the potential of

the pretrial to work out negotiations on behalf of

the defendant.

consequence of taking the plea versus trying the

He also fully explained to him the

case and said his client was open to plea to a

second, but those were never on the table. The

only deal was a negotiated plea of 16 years or

trial.

He said that he fully explained to him

the consequence of the plea, that he fully

explained to him the negotiated nature of the pléa,

that the Defendant's decision to plead guilty --

that he really didn't want to plead guilty, but his

client also felt it was 1n his best interest as

well as him perceiving it was in his client's best

interest to plea considering the potential exposure

being tried as indicted.

That the case was on the trial docket,

that he was prepared for trial, that he did all

that he could, but his client -- Mr. Pepper's

words,

not mine —-- was screwed no matter what.

He
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did not hire a PI, that his client did not have the
money to do it.

Let's see here. He had two Charleston
School of Law students who were 2Ls who were
working with him in an intern capacity, and they
went to the home to take pictures, the doorjamb,
and et cetera. It was previously broken. They did
that on July 1lst prior to trial.

He said that the case came down to the
witness, Coolie Jenkins -- and I may have spelled |
that phonetically -- that he also spoke with him in
person and at his office on July lst, and that he
was emphatic that he was not going to change his
story and that he was not lying, and that he was
not getting in trouble.

That he was an eyewitness -- he was an
eye witness to the event, and that his testimony
would have been -- that he's not going to lie, that
he saw him bring drugs in his coat and the way that
they were packaged as well as smoking a blunt.

- He did noe pressure his client, was not
highly -- he didn't pressure him; he highly advised
him to take the negotiated plea. He advised his
client of the sentencing range. He believes that

-— that direct question was asked. Did you inform
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your client of the sentencing range? He said, I
probably did. Doesn't specifically remember verbal
or not.

May 11lth he sent a letter current
offer, and at that time the current offer was
20 years concurrent. That the solicitor was very
poignant in reminding him that he intended to serve
and seek LWOP.

On cross-—-examination he testified
regarding the bond hearing, that it had to be reset
because the client was not transported and\that he
could have refiled it —-- let's see. He was a
hands-on client. He did not file a motion to
suppress, because he did not want to -- he didn't
want jeopardy to attach prior to arguing the
motion. He said he had it in his file, but had not
filed it. He would have filed it after a jury was
sworn.

He said that he did not interview the
applicant's girlfriend. He said on 7/1/09 he met
the Defendant face to face. He met with the family
and discussed the plea offer and the facts on
7/6/09} and also that the lawsuit students that
were involved, it appears that they had some‘

interaction with interviewing witnesses and they
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told the Defendant about the witness, and that he
knew about that prior to the plea, and that the
clerk showed him the pictures they had taken, and
that he felt comfortable that they had done what he
instructed them to do. |

That he did not need additional time to
talk to the Defendant before the plea so he did not
inquire of the Court to ask of that.

He says he did not discuss, and I have
a quote, an open plea because it was not on the
table. It was either 16 negotiated or LWOP service
and trial. He said the solicitor did not want to
negotiate anything. He started at 20 years and
that once his mind was made up, that was it and
that he had to be on him to get the 16 years.

He denies telling the Defendant or
coercing him that he told him he had to take the
16 years or the judge would give him more time. He
says that he did fully explain to him the
implications of receiving LWOP notice. My notes
there was no redirect and no rebuttal.

And I believe my orde; accurately
reflects what the applicant's allegations were. My
notes reflect that the applicant testified that he

met with counsel three times, that he did not
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believe his lawyer was prepared. He testified that
his lawyer was emphatic and told him he would not
win a suppression hearing on the drugs. |

He also testified that he asked his
lawyer to delay the hearing and also regarding the
expiration of the plea offer.

He also alleged that his lawyer did not
fully investigate all of his possible defenses, and
that he thought that he could have done an open
plea rather than a negotiated plea. I assumed by
his testimony regarding an open plea he meant a
straight-up plea. K

He said he didn't have adequate time té
discuss the facts and circumstances of a plea or
the implications of a plea with his attorney. He
denied that he or his family members had ever met
with counsel.

And those are the extent of my notes
other than the arguments that were made by counsel
at the conclusion of the hearing.

Applicant's counsel was simply
reiterated the érguments that were in the order
regarding the basis of the claim and the State's
opposition regarding -- within the bound of the

testimony that was presented that was not supported
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by the testimony of the applicant.
And I believe within the scope of my

order I did not find the applicant's testimony

credible. I did find Mr. Pepper's testimony

credible, but I always in terms of a plea, what I
find most credible and dispositive is what
contemporaneously took place at the time. So I
would have given most weight to the plea
transcript.

Okay. Anything else we need to
supplemeht~the record with? Because I acknowledge
I'm not perfect and I may have missed something.

MS. CARTER: Beg the Court's indulgenée
for one moment to speak with --

THE COURT: Sure. Go right ahead.

MS. CHERRY: Your Honor, if I may.

THE COURT: éure.

MS. CHERRY: Molly Cherry, and as Your

Honor noted, I was counsel for Mr. Ford on his PCR

‘application. He filed the application himself and

then I was subsequently appointed. Just to a
couple of supplements, Your Honor, to what the
Court has read from Your Honor's notes. I think
the notes are consistent with my recollection, Your

Honor.
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I was able to find my outline of
questions that I had asked Mr. Ford.

THE COURT: Okay. Do you want to
supplement the record with those?

MS. CHERRY: Well, Your Honor, they're
just my questions and they are consistent with the
comments that you made, but there were two points
that I wanted to add --

_THE COURT: Sure.

MS. CHERRY: -- for the record. That
Mr. Ford did express his concerns that he had told
Mr. Pepper about his concerns with the fact that
the police did not actually catch him with any
drugs.

That point, Your Honor, goes to the
concerns over a potential suppression hearing.
And, Your Honor, I actually submitted a memorandum
in support of the PCR application that outlined
those arguments.

THE COURT: It would be in the file and
part of the record.

MS. CHERRY: Yes, Your Honor, and that
testimony, if you will, went to that issue in terms
of the suppression piece.

THE COURT: And I glossed over it, but
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the whole reason he didn't have a suppression
hearing, according to my notes, he didn't have to
catch him with the drugs. It was a constructive
argument versus an actual argument of possession;
and they had an eyewitness, as well as what they
found in the residence, compounded with the fact
that he had arguable constructive possession,
control over the residence and consent to search.

And the other sort of weight and,
again, I glossed over it, was, that Mr. Pepper made,
after going over with the client, a judgment call
as to whether you really want to go forward.

In Charleston, of course, you-all don't
know this, they don't do suppression hearings
before you enter a plea. You run the risk. Once
you decide that -- you're either going to plea or
have a trial. If you're going to have a trial, you
have the suppression.

And if you had -- it's sort of a
catch-22 situation. If he decided to have a trial,
they were going to serve him with LWOP notice. So
he had to sort of make a decision about what he was
going tQ do, but I sort of, in summary fashion,
covered that. So I agree that he did raise those

things. You may continue.
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MS. CHERRY: Thank you, Your Honor.
That was it. I wanted to make sure that Mr. Ford's
testimony in terms of the denial for possession,
that there was no evidence that he had actual
possession. And those concerns, Your Honor, are
outlined in the memorandum in support of the PCR
application. |

I just wanted to highlight that
Mr. Ford's testimony was consistent and supported
the legal argument that had been set forth, Your
Honor.

That was the only addition, if you
will, that I had in terms of what I heard.

THE COURT: And it was a long time ago.
And, like I said ~- that's why I asked you-all
because’I'm not infallible.

MS. CHERRY: Yes, Your Honor.

THE COURT: And I don't have any -- I
would be -- as I read things, things come back to
me. This was in 2010; that was close to eight
years ago.

MS. CHERRY: Yes. I'm surprised that I
still had my outline.

THE COURT: Which in some instances can

be a good thing. At least, that's what I tell my
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secretary.

Does the State want to add anything?

MS. CLEVELAND: Yes, ma'am. We would
just add that the State would submit based on your
stipulation of your notes, as well as the affidavit
of Mr. Matt Friedman, that the record is now |
sufficient to allow the appellate court to cshduct
a meaningful appellate review of Mr. Ford's case,
and we would ask that the Court would find that the
record be reconstructed.

THE COURT: And I see Mr. Pepper has
been here, and he's been very kind to give us his
time when he could be at his office trying‘to make
a living. |

Mr. Pepper, is what the Court remembers
accurate of your.testimony?

MR. PEPPER: Yes, ma'am.

THE COURT: Do you feel that you need
to supplement the record with anything?

MR. PEPPER: No, ma'am.

f THE COURT: And I assume that you are
in agreement with the State, that the récord-is now
sufficient -- sufficiently preserved for appellate
review?

MS. CARTER: Yes, Your Honor.
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THE COURT: Well, I thank you-all for
your time and I thank you for your patience in us
getting this scheduled. I know that everybody has
two tons of work and half the amount of time to get
it done. So I appreciate you-all dealing with
Interstate 26 which is a whole other discussion.

So I appreciate you taking the time todéy to come
to Charleston.

T don't think I need\to do an order. I
think the transcript would be enough.

MS. CLEVELAND: That will be enough.

THE COURT: Perfect. You-all have a
good day. |

(These proceedings were concluded at

11:20 a.m.)
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CERTIFICATE OF REPORTER

I, Carol Denise Lauder, Registered
Professional Reporter and Notary Public for the
State of South Carolina at lLarge, do hereby certify

that tﬁe_fofegoing'transcript_is a true, accurate,

T further certniy thaL T am ne1ther re 
to nor counsel for any party to the cause pending
or interested in the events thereof. |

Witnesé-my_hand, I have hereunto affixed my

. official seal this 21st day of May, 2018 at

Charleston, Charlesﬂﬁn County, South Carolina.

S/Denisé Lauder
Carol Denise Lauder
Registered PrOfeSSlOw | oo e it
Reporter, CP L SRR S
My Commission expires

February 27, 2028




STATE OF SOUTH CAROLINA
IN THE SUPREME COURT

APPEAL FROM CHARLESTON COUNTY
- Courtof Common Pless

Honorable Deadra L. Jefferson, Circuit Court Judge

Appellate Case No, 2017-001 299

TRAVIS FORD, #285740,

Petitioner,

STATE OF SOUTH CAROLINA,

Respondent.

AFFIDAVIT OF TESTIMONY

1, the undersigned Matthew J, Friedman, do hereby certify and testify to the following:
1. Tam currently an inactive member in good standing of the South Carolina Bar,

2. 1am currently an active member in good standing of the Virginia Bar, and employed as-

an attorney at Elder & Watkins, PC in Farmville, VA,

3. Prior to relocating to Vitginia, I served asan Assistant Attorney Gencral at the South
Carolina Attorney General’s Office in the Post-Conviction Relief Section, and handled all
post-conviction relief matters arising out of the Ninth Judlcxal Circuit. (Charleston and
Berkeley Counties),

4. Petitioner was present at the hearing and represented by counsel Molly Hughes Cherry.
Petitioner testified at the hearing, as well as his trial counsel, Mark Peper.
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5. [represented the State at the post-convxctxon relief hearing of the above referenced
Petitioner held on July 10, 2010 at the Charleston County Courthouse before the
Honorable Deadra L. Jefferson.

6. During the hearing, I took; as was my normal course: of conduct at any PCR hearing
handwnnng notes of the relevant mnmony that was provided durmg the hearing. A
copy of those notes tota_lmg 9 pages is-attached as Exhibit A,

7. 1 certify that the attached notes (Exhibit A-totaling 9 pages) are notes that I personally=
transcnbed during this evidentiary hearing, and have not been altered on changed in any
way.

8. Following the evidentiary hearing, Judge ,Jefferson signed an Order of Dimﬁssal_ denying
the application with prejudice, attached as Exhibit B, *

9 1 have had an opportunity to review'the Order of Dismissal from Petitioner’s first post-
conviction relief action, ‘and I cemfy that the Order of Disiissal accurately reflects’ the.
testimony préserited at the hearing.

L affirm that the foregoing is true to the bes_t of my knowledge and recollection.

- Y= A

Matthew J. Friedman, Esquire

SWORN to and subscribed befre me this _1 5>

day of. Mu‘c.h _ , 2018,
M&laty Public '

My CQmmission;Expites:: 1131

Cnmrhnn%ealih of Virginta:
Notary. Public
Commission No. 272618
My Commission Expires 1/31/2019.
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WITNESS QUESTIONS - GUILTY PLEA

o How long have you been practicing law?
2e°y

o How much of that time has been in criminal law?

75— 8,

» Did you have experience in trial issues and law relating to (serious offénses)

prior to this case?

¢ Do you recall wheén you were appoin'ted!

A e N R
= B gtk § bl pontoe Apl 20¥

o How many times did you meet with the Applicant?

ha. AL = -
L/

Did you discuss the.elements of the charges and what the State was required to prove? V

- .
»  Did you discuss the Applicat’s version of the facts’f/
maf A SBR(
1 i ) syaedthli oo . i P N 3- !/ J‘ ,4”\’1 «
* Did you discuss possible defenses with the Applicanf? g ]” (P Jogh LA

 Did you inform the Applicant of his constitutional rights? SE e wmd e L Py
 Did heever tell you that he did not understand something? Liweg s
¢ 'Would you briefly characterize the State’s evidence in this case?

e Aot cherw o et b S Bk sk, Lwep il
— 'p»zﬁw A~ Lt T
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Did you enter into plea negotiations on behalf of the Applicant? — 3"(3_ @me back '*f’\y

lwop ¢ Pt e el . | ,_ o
What did the State offer? o A ook ~ofn P wh o klble +

Mok By Lwed
nelwe, € 4 ¥pled

Did you communicate the offer(s) with the Applicant?

Did you inform Applicant of the consequences of the pléa?

Did you explain the differences bétween a straight-up plea, a recomimendation, and a negotiated
Sentence? [\ D crs PR U e b alegf o e

Whose decision was it to plead guilty? />

Did the Applicant ever indicate that he wanted to go to trial?

| — et o ey
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_ s G dee b ey on Gailey TTRARNS
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PERSONAL INFORMATION ,

Name: “fravis Foof  scocs 285 74 Docket# GF _.cp- {0 - 6¥37

Application Date: (et~ 29, 20T County: 45 CL&S PCR attorney: ./(40&5_; !‘&%L{S d*»’?

f./ (Pl Trial Date: )‘«‘w; [, 2] Judge: (,{owj Attorney: Pepe

Grounds: . . - .
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF CHARLESTON ) 2009-CP-10-6837
) )
)
Travis Ford, #285740, )
)
Applicant, )
)
v. )
} )
State of South Carolina, )
)
Respondent. )
)
Presiding Judge: " DeadraL.} cfferson
Applicant’s Attorney: Molly Hughes Cherry, Esq.
Respondent’s Attorney: Matthew J. Friedman, Esq,
Plea Counsel: Mark A. Peper, Esg.
Date of Hearing: July 20, 2010
Court Reporter: Anne Meyer

This matter comes bcfofe the Court by way of an application for pé»st-c_onviction relief

(PCR) filed October 29, 2009. The Respondent made its Return on January 25, 2010. An

evidentiary hearing into the matter was convened on July 20, 2010 at the Charleston County

Courthouse.! The Applicant was present ai the hearing and represented by Molly Hughes

, Cherry, Esquire. Matthew J. Friedman, Esquire, of the South Caroii’na_At’tomey General’s Office
represented the Respondent.

The- Applicant testified on his own behalf at the PCR hearing. Applicant’s plea counsel,

! Counse} for the Applicant filed a Motion for Continuance on July 22, 2010 on the basis that the Applicant had
expressed a desire to hire 4 different attorney, This Court heard the Motion for Continuance before the PCR hearing
commenced. The Applicant filed his PCR Application on QOctober 29, 2009 and Counsel for the Applicant was
appuointed on November 12, 2009, The State filed its Return on January 27, 2010, In regards to the Motion fir
Continuance, Counsel for the Applicant communicated io the Court that she was prepared for the hearing and ready
to proceed. The Applicant filed his application tén months prior to this hearing and had more than adequate time to
obtain alternate counsel if he desired to-do-so. However, at the time of the hearing, the Applicant had not hired
alternate counsel and, therefore, the Court found that there was no basis for the request for a contindance and that.
the request for a continuance was simply a delay factic. As such, the Court denied the Motion on the record.

g
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Mark A. Peper, Esquire, also testified at the hearing. This Court had before it the records of the
Charleston County Clerk of Court, the Applicant’s récords from the South Carolina Department
of Corrections, the. guilty ple;:transcript, the PCR application, the State’s Return thereto, 'z:md
Applicant’s Memorandum in Support: of Appﬁ'cation- for Post-Conviction Relief dated July 20,
2010.

PROCEDURAL HISTORY

The Applicant is presently c':éz_if"me'd in the South Caroliha Department ef Corrections
pursuant to orders of commitment of the Char!éston County Clerk of Court. The Applicant was
indicted at the October 2008 term of the Charleston County Grand Jury for trafficking cocaine
(2008-GS-10-7516) and possession with intent t6 distribute (PWID) cocaine within proximity of
a school (2008-GS-10-7517). Mark A. Péper, Esquire, represented the Applicant. On July 10,
2009; the A"ppﬁcaﬁt-’ pled guilty as indicted to the proximity charge and to a lesser-included
offenise of trafficking cocaine — 27 offense. Pursuant to a negotiated plea agreement, the
Honorable Roger M. Young, Sr. sentenced him to confinement for sixteen (16) yeats for
trafficking cocaine and ten (10) years for the proximity charge. The sentences were to run
concurrently. The Applicant did not appeal the conviction or senterice.

ALLEGATIONS )

The .A‘pplicant alleges he is being held in custody unlawfully for the following reasons:

1. Ineffective assistance of counsel in that counsel
a. Did not' have Applicant’s best interest in mind.
b. Gave erroneous advice.
c. Failed to do any pretrial investigation.
d.” Did not- properly consult with Applicant about his desire to plead
guilty. '

“e. Did not properly investigate potertial Fourth Amendmient violation
relating to Applicant’s search and seizure and did not adequately
advise Applicant that proceeding to a hearing présented a strong
possibility of evidénce suppression. '




f. Did not properly advise Applicarit of the sentericing range for his
charges.

2. Involuntary guilty plea.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety. and has heard the
testimony and arguments presented at the PCR hearing. Thié Court has further had the
opportunity to-obsetve each witness who testified at the hearing, and to closely pass upon his or
her credibility. This Court has weighed the testimony accordingly. Set forth below are the
relevant findings of fact and conclusions of Jaw as required by S.C. Code Ann. § 17-27-80
(2003).

The Applicant testified that he met with counsel about three times.. He asserted that
counsel was not prepared: to-try the case: Applicant testified that counsel advised him that he
would not win a suppression hearing on the drugs because the police had several sig_ngd
statements: that indicated that the drugs belonged to the Applicant. He testified that ﬁ_e aske:a
counsel to delay the-hearm‘g,-.jbm counsel told him the Solicitor would begin the trial of the case
during the following week if the Applicant decided not to plead guilty on the scheduled day of
the plea. Applicant asserted that counsel 'did not investigate all ppss'ible defenses. He also
“testified that he could have taken an open plea rather than a negotiated plea, but he did not have
‘enough time to discuss his options with his attorney.

Plea counsel testified that he or a member of his office met with Applicant.at Ieasf'f0ut
times. betwéen . Fébruary 2009 and July 2009. He asserted that he did not file a motion to-
suppress the drugs because he waits until after the jury is sworn to make motions so jeopardy
will attach. Counsel testified that the case came down to the testimony of Cooley Jenkins, who

‘owned the apartment where the drigs wete found. Counsel testified that Mr. Jenkins had
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previously stated that he saw the Applicant bring the drugs in the apaﬁment-'fand cut up cocaine
lines. Coﬁnsel,fes_tiﬁed that he met with Mr: Jenkins nine days before the plea hearing and Mr.
Jenkins indicated that he did not lie when he gave his previous stgit_ement and he would not
‘change his statement. Counsel a_is_oj testified that he-spoke with Applicant’s family before the
plea. Additionally, counsel ‘testified that his law clerks met with the -Applicéni, informed him
that Mr. Jenkins would testify against him at trial, and showed him photos that had been taken at
the apartient. |
Counsel further testified that the Solicitor never offered the Applicant :an open plea.
Rather, the Solicitor offered a negotiated sentence of sixteen (16) years. Counsel testified that
the Solicitor ,infonhed him that if the Applicant did not accept the negotiated plea, then the
Solicitor would notice him for life without parole (LWOP) and put the case on the next trial
docket. Counsel testified that he communicated this information to'the Applicant. Counsel also:
“testified that the Applicant did not have a strong case for trial, especially if the motion to
suppress was denied. Cotnsel testified that he di& not pressure Applicant to plead guilty, buthe
highly advised that Applicant accept sixteen (16) years rather than risk a LWOP sentence.
C§unsel téstified that he did not have any money to hire an investigator, but he used his two law
clerks to take pictures of the apartment to determine whether the officers had broken the door to
gain entry to the apartment.
Ineffective Assistance of Counsel / Involuntary Guilty Plea
The Applicant alleges that he received ineffective assistance of counsel and that his guilty
plea-was ot freely and voluntarily entered. In a post-conviction relief action, the applicant has
the burden of proving the allegations in the application. S.C. R. Civ. P. Rule 71.1(e); Butler v.

State, 286-S.C. 441, 334 S.E.2d 813 (1985). Where ineffective assistance of counsel is alleged




as a ground for relief, the applicant must prove that “counsel’s conduct so undermined the proper
functioning of the adversarial process that the trial cannot be relied upon as having produced a

just result.” Id. at 442, 334 S.E.2d at 814 (quoting Strickland v. Washington, 466 U.S. 668, 686,

104 5.Ct. 2052, 2064 (1984)).

The proper measure of performance is whether the atiorney provided representation
within the range of competence required in criminal cases. Strickland, 466 U.S. at 687-90, 104
S.Ct. at 2064-66. The courts presume that counsel rendered adequate assistanice and made all
significant decisions in the exercise of reasonable profess_icnal_judgmént, Id. The applicant must
overcome this presumption in order to receive relief. 1d.; Cherry v. State, 300 S.C. 115, 118, 386
S.E.2d 624, 625 (1989).

Courts use a two-pronged test to evaluate allegations of ineffective assistance of counsel.
First, the appli'can_t must prove that counsel’s performance was deficient. U;}der this prong,
attorney performance is measured by its “reasonableness under professional norms Q_i‘x_ggrg 300
S.C. at 117, 386 S.E.2d at 625 (quoting Strickland, 466 U.S. .ai 688, 104 S.Ct. at 2065).
Second, counsel’s deficient pe;formanc_e must have prejudiced the applicant such that “there is a
reasonable probability that, bu\_t for counsel’s unprofessional errors, the resuit of the proceeding
would have been different.” Id. “A reasonable probability is a probability sufficient to
undermine confidence in the outcome of the trial.” Johnson v. State, 325 S.C. 182, 186, 480
S:E.2d 733, 735 (1997).

In re_gar‘ds to-a claim of ineffective assistance of counsel on a guilty plea, the applicant
must prove that counsel’s representation was. below the standard of reasonableness and that, but
for counsel’s unprofessional errors, there is a reasonable probability that he would not have pled

guilty-and would have insisted on going to trial. Hill v, Lockhart, 474 U.S. 52, 58-59, 106 8. Ct.
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366, 370 (1985); Roscoe v. State, 345 S.C. 16, 20, 546 S.E.2d 417, 419 (2001). To be knowing
and voluntary, a.pled must be entered with a full understanding of ‘the charges and the

consequences of the plea. Boykin v. Alabama, 395 U.S. 238, 243-44, 89 S. Ct. 1709, 1712

(1969); Dover v. State, 304 S.C. 433,434, 405 S.E.2d 391, 392 (1991). When determining post

*conviction rélief issues relating to guilty pleas; the- court shall “consider the entire recoid,
including the transcript of the guilty plea, and the evidence presented at the PCR hearing.”

Anderson v, State, 342.S.C. 54, 57, 535°S.E.2d 649, 650 (2000)-(citing Harres v. Leeke, 282 S.C.

131, 318 S.E2d 360 (1984)). When a defendant pleads guilty on the advice of counsel, the
voluntary and intelligent character of a plea may only be attacked through a clair of ineffective
assistance of counsel. Bgéﬂg_gg 345 S.C. at 20, 546 S.E.2d at 419.

This Court finds. that courisel’s testimony is credible; This Court finds that counsel is a
trial practitioner who has extensive experience in the-trial of serious offensés. Counsel.conferred
with the Applicaﬁt. on numerous occasions. During conferences with the Applicant, counsel
discussed the pending charges, the clements of the charges, what the State was required to prove,
Applicant’s constitutional rights; Applicant’s: version of the facts, and Applicant's possible
defenses. or lack thereof. (Tr. 3:14-19; 6:2-7:2.) This Court finds 'thai“ the -record reflects. that
Applicant’s plea was entered freely, voluntarily, knowingly, and intelligently. (Tr. 5:13-19; 7:3-
7, 7:21-8:1; 8:9-21; 17:8-10.) Applicant acknowledged that he understood the nature of the
charges, the enhancement of the charges, the possible punishments, and his Constitutional rights,
including the right to-a jury trial. (Tr. 3:8-5:8: 7:8-20.). Applicant told the plea court that no one
threatened hiri or promised him anything to plead guilty. (Tr. 7:3-7.) “He indicated that he was
satisfied with his attorney ané did not need any more time to speak with him. (Tr. 5:20-6:1; 6:25-

7:2; 8:2+7.) ‘Applicant also admitted guilt at the hearing. (Tr. 5:9-12.) He told the court that he




understood the terms of the negotiated sentence and thanked the Court. for accepting the
negotiated plea. (Tr. 7:8-20; 15:15-16:9.) Additionally, Counsel for the Applicant offercd
understood the possible sentencing range for these offenses and the terms of the negotiated
sentence. This Court finds that it was Applicant’s decision to plead guilty and that his plea was
entered freely, voluntarily, knowingly, and intelligently.

Regarding all of the Applicant’s claims of ineffective assistance of counsel, this Court
finds the Applicant has failed to meet his burden of proof. This Court finds that Applicant's
attorney demonstrated -the normal degree of skill, knowledge, professional judgment, and
representation that are expected of an attorney who practices crintinal law in South Carolina;

See State v. Pendergrass, 270 S.C. 1, 239 S.E.2d 750 (1977); Strickland, 466 U.S. at 668, 104

S.Ct. at 2065; Butler, 286 S.C. 441, 334 S.E.2d 813; This Court forther finds counsel aaequately
conferred with the Applicant; gave acciraté “adfvi‘c_e'- to the A;;?Iismlg conducted a proper
investigation, had the Applicant's best interest in mind when he advised him fo take the
negotiated plea, and was thoroughly ‘comipetent in his representation. This Court finds that
counisel's représentation did niot fall below-an objective standard of reasonableness,

This Court finds it immaterial whether or not counsel filed a motion to suppress, Counsel
testified that he would have filed the miotion or made the motion orally after jury selection so that
jeopardy would attach. Here, counsel had a reasonable trial strategy-in detexni;;ing when to file
th_¢ motion to suppress. Applicant had a choice' between going to trial and making the
suppression .motion after jury selection or accepting the negotiated. plea agreement. This Court
finds that there is no indication that Applicant could have pled straight-up to second offenses:

The Solicitor allowed the Applicant to-either accept the negotiated plea agreement-or be served
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with LWOP notice and proceed to trial.

Accordingly, this Court finds the Applicant has failed to prove the first prong. of the
Strickland test, specifically that counsel failed to render reasonably effective assistance under
prevailing professional norms. The Applicant failed to present specific and;compelliﬁ‘g evidence
that‘ counsel committed either errors or omissions in his representation of the Applicant. The

Applicant failed to show that counsel’s pepfdrmance was deficient: This Court also finds the

Applicant has failed to prove the second prong of Strickland, specifically that he was prejudiced
by plea:counsel’s performance. Applicant’s complaints concerning counsel’s performance are
without merit and are denied and dismissed.
All Other Allegations

As to any and all.allegations that were raised in the application or at the hearing in this
matter and not specifically addressed in this Order, this Court finds the Apphcantfalled 0
present any evidence regarding such allegations. ' Accordingly, this Court finds the Apphcam
waived such allegations and failed to meet his burden of proof regarding them. Therefore, they

are hereby denied and dismissed,

'CONCLUSION
Based on all the fbr'egding,. this Court finds and concludes. the Applicant has not
established ‘any constitutional violations or -deprivations before or during his guilty plea and.
sentencing 'p_rocécdings_._ Counsel was not deficient in any manner, nor was- the Applicant
prejudiced by counsel’s representation; Therefore, this application for PCR muist be denied:and
dismissed with prejudice.
This Court-advises the Applicant that he must file a notice of intent to appeal within thirty

(30) days from the receipt.of written notice of entry of this Order to secure appropriate appeliate




review. His attention is also directed to Rules 203, 206, and 243 of the South-Carolina Appellate
Court Rules for the appropriate procedures to follow after notice of intent to appeal has been
timely served and filed.

_ IT IS THEREFORE ORDERED:

1. That the application for post-conviction relief be denied and
dismissed with prejudice; and.

2. That the Applicant be remanded to the custody of the Respondem.
ANDIT IS SO ORDERED this -{’Qﬁday of : ‘37’, 2010.

Deadra L{ Jefferdon

Presiding Judge
9" Judicial Circuit

N
O{'\M § , South Carolina.
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STATE OF SOUTH CAROLINA ) INDICTMENT

)
COUNTY OF CHARLESTON )

At a Court of General Sessions, convened on October 6, 2008 the Grand Jurors of Charleston County
present upon their oath:

Traffickins Cocaine

That in Charleston County, South Carolina, on or about June.13, 2008, the Defqndant,'TRAVlS DWON FORD,
unlawfully and knowingly did sell, manufacture, cultivate, deliver, purchase, or bring into this State; or did provide
financial assistance or otherwise aid, abet, attempt, or conspire to sell, manufacture, cultivate, deliver, purchase, or
bring into this State; or did possess or attempt to possess a controlled substance or a controlled substance analogue,

to wit: Cocaine, in excess of 10 grams; in violation of 44-53-370 of the South Carolina Code of Laws (1976) as

amended.

Against the peace and dignity of the State, and contrary to the statute in such case made and provided.

. NATHAN. WILLIAMS . -
ASSISTANT SOLICITOR
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STATE OF SOUTH CAROLINA ) INDICTMENT

)
COUNTY OF CHARLESTON )

At a Court of General Sessions, convened on October 6, 2008 the Grand Jurors of Charleston County
present upon their oath;

Possession With Intent to Distribute Cocaine Within Proximity of a School

That in Charleston County, South Carolina, on or about June 13, 2008, the Defendant, TRAVIS DWON FORD,

unlawfully did distvibute, sell, purchase, manufacture, or posscss with intent to distribute Cocaine, a controlled
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substance, within a one-half mlle radius of the grounds of Charleston Propressive School located at 383 Meeting

Strest, Charleston; all in violation of Section 44-53-445 of the South Carolina Code of Laws (1976) as amended,

Against the'peace and dignity of the State, and contrary to the statute in such case made and provided.

NATHAN WILLIAMS
ASSISTANT SOLICITOR
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