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STATEMENT OF THE ISSUES ON APPEAL

L Whether the trial court must be overturned and the waivers of jury trial enforced because
the Admissions Agreements containing the waiver were duly-executed and binding on
Respondent.

II. Whether the trial court must be overturned because federal regulations regarding
Medicare and Medicaid do not govern the enforceability of the waiver of jury trial

provisions.

III. ~ Whether the trial court must be overturned because the waiver of jury trial provision was
supported by consideration.

STATEMENT OF THE CASE

On December 15, 2017, Joseph Holmes as Personal Representative of the Estate of David
Holmes (“Respondent™), filed a Summons and Complaint against Bayview Manor, LLC, d/b/a
Bayview Manor (“Bayview”), Epic Group, LP, and Epic General, LLC (collectively,
“Appellants”). [Complaint.] Respondent alleged Appellants provided care to David Holmes
(“Mr. Holmes”) which fell below the standard of care in 2014 — 2015. Appellants timely
answered on January 12, 2018, denying liability. [ Answer.]

On March 27, 2018, Appellants filed a Notice of and Motion for Nonjury Trial
(“Motion”) [Notice of and Motion for Nonjury Trial]. The Motion was based on the terms and
provisions of the waiver of jury trial clauses found in the Admission Agreements signed at the
time of Mr. Holmes’ admission to Bayview on December 2, 2014 (“December Admission
Agreement”), and on February 17, 2015 (“February Admission Agreement”) (the December
Admission Agreement and February Admission Agreement will be referred to collectively as the
“Admission‘Agreements”). [Motion Ex. A - Admission Agreement dated December 2, 2014;
Motion Ex. B - Admission Agreement dated February 17, 2015.]

Appellants prepared and filed a detailed memorandum of law addressing the Motion

(“Memo in Support”). [Memorandum In Support of Motion for Nonjury Trial.] On April 25,



2018, The Honorable Perry M. Buckner, III (the “trial court™) heard the Motion. [Transcript.] By
order dated and filed May 15, 2018, the trial court denied the Motion (“Order™). [Order Denying
Defendants’ Motion for Non Jury Trial.] Appellants then filed a Noﬁce of and Motion to Alter
or Amend on May 23, 2018 (“Motion to Alter or Amend”™). [Notice of and Motion to Alter or
Amend.] By order dated June 7, 2018, and filed June 8, 2018, the trial coulrt' denied the Motion
to Alter or Amend (“Order on Motion to Alter or Amend”™). [Order Denying Defendants’ Motion
to Alter or Amend.] |

STATEMENT OF THE FACTS

Mr. Holmes suffered a choking incident on or about October 13, 2014. He suffered an
anoxic brain injury and remained in a vegetative state. He was admitted to Mt. Pleasant Hospital
where he remained until December 2, 2014. [Memo in Support, Ex. A.]

On December 2, 2014, the day of Mr. Holmes’ admission to Bayview, Mr. Holmes,
through his sister and court-appointed Guardian, Dorothy Olenja (“Dorothy™), entered into the
December Admission Agreement which set forth the rights and obligations of the parties. It
contained a waiver of jury trial provision. -Mr. Holmes was discharged from Bay\_/iew on
December 23, 2014 and returned to Bayview on February 17, 2015. At the time of his
readmission, Mr. Holmes, through his sister and responsible party, Margaret Holmes
(“Margaret”), entered into the February Admission Agreement, which again contained a waiver
of jury trial provision. Rebecca Jensen, the Admissions Director of Bayview, executed the
Admission Agreements on behalf of Bayview. [Memo in Support, Ex. B.]

The waiver of jury triall provisions in the Admission Agreements were identical, and they
read as follows:

Waiver of Jury Trial: (Please read carefully)




Resident hereby knowingly, voluntarily, and intentionally waives the right to trial
by jury with respect to any litigation, including any counterclaim which Resident
may assert, arising from or relating to this Agreement or any other document
connected with this Agreement, or arising out of or relating to any of the said
documents or any relationship between the Facility and Resident, including the
Resident’s admission itself, or any other course of conduct, course of dealing
statements (whether verbal or written) or actions of the Facility or Resident.

Resident represents and warrants that the waiver contained in this Paragraph has
been freely and voluntarily made after reviewing the same, or having had an
opportunity to review the same, with counsel of Resident’s choice.

[Memo in Support, Ex. C and Ex. D (p. 25)].

STANDARD OF REVIEW

“Whether a party is entitled to a jury trial is a question of law.” Wachovia Bank, Nat.

Ass‘n v. Blackburn, 407 S.C. 321, 328, 755 S.E.2d 437, 441 (2014). The appellate court reviews

questions of law “with no particular deference to the circuit court's findings.” Id. at 328, 755
S.E.2d at 441.
ARGUMENT
L. The trial court must be overturned and the waivers of jury trial enforced because
the Admissions Agreements containing the waiver were duly-executed and binding

on Respondent.

a. The jury trial waivers contained within the Admission Agreements are valid
and enforceable.

Rule 39, SCRCP, provides in part that when a trial by jury is demanded as provided in
Rule 38, SCRCP the trial of all issues so demanded shall be by jury unless the court upon motion
finds that a right of trial by jury of some or all of those issues does not exist. Rule 39(a),
SCRCP.

In the case at bar, the right of trial by jury does not exist. The waiver of jury trial is

enforceable. In The Beach Company v. Twillman, LTD., 351 S.C. 56, 566 S.E.2d 863 (Ct.App.

2002), the Court of Appeals held that a party may waive the right to a jury trial by contract, and



that while such a waiver must be strictly construed, the terms in a contract must be construed
using their plain, ordinary and popular meaning. Id. at 866.

In that case, the waiver of jury trial was contained in section 27.16 of a lease entitled
“Waiver of Counterclaim”, and it stated:

Tenant waives any and all right to trial by jury or to interpose any counterclaim in

any summary proceedings for eviction or nonpayment of Rent. Any and all

claims or ‘counterclaims’ that may be asserted by Tenant shall only be made the

subject of a separate action. In such separate action, it is agreed that trial by jury

shall be waived by both parties. Id. at 864.

The waiver of jury trial found in the Admission Agreements is clearer than the one

upheld in The Beach Company. Furthermore, rather than being included in a section entitled

“Waiver of Counterclaim”, the waiver in the case at bar was included in a section entitled

“Waiver of Jury Trial: (Please read carefully)” (emphasis in original). [Memo in Support, Ex.

C and Ex. D (p. 25)].

Respondent filed the Affidavit of Robert Escarza, MD with his Notice of Intent to Sue.
Dr. Escarza opined “that appropriate skin care protocols were not adhered to during at least the
first two weeks after admissibn to Bayview”. Dr. Escarsa also wrote Mr. Holmes “was
discharged back to Bayview on 2-17-15. Documentation from this point forward reflects
ongoing and more diligent skin care.” In his affidavit, Respondent’s expert expressed concern
about the care and treatment provided to Mr. Holmes during his first admission to Bayview (in
December 2014) rather than his second admission (in February 2015). [Memo in Support, Ex.
E]. |

As noted above, the December Admission Ageement was signed by Dorothy. Dorothy
had been appointed as Temporary Guardian for Mr. Holmes on October 27, 2014, only a week

before Mr. Holmes” admission to Bayview. Under the court’s order, Mr. Holmes was adjudged



to be an incapacitated person, and Dorothy was appointed as temporary guardian with the right to
care and custody of Mr. Holmes with all the authority of a permanent guardian as set out it the
Probate Code. [Memo in Support, Ex. F.]

Under S.C. Code Ann. §62-5-310, a temporary guardian is entitled to the care and
custody of the ward with the same authority of a permanent guardian. Under S.C. Code Ann.
§62-5-312, a guardian of an incapacitated person has the same powers, rights and duties
respecting his ward that a parent has respecting his unemancipated minor child. This includes,
but is not limited to, the giving of any consents or approvals that may be necessary to enable the
ward to receive medical or other professional care, counsel, treatment, or service. Id. Thus,
Dorothy had the statutory power to execute the December Admission Agreement and bind Mr.
Holmies to the waiver of jury trial provision.

Dorothy was asked about the December Admission Agreement and waiver of jury trial
provision in her deposition. She admitted she initialed each page of the December Admission
Agreement. She admitted she read as much of it as possible but skimmed through some of it.
When asked if she had agreed to a non-jury trial, she answered “[w]ell, my signature is here.
That’s not forged.” [Memo in Support, Ex. G, pp. 111-112, 118-120.] Thus, .Dorothy had the’
power to, and did in fact, waive the right to a jufy trial.

Margaret waived the right to a jury trial in the February Admission Agreement.'
Margaret was aske(i about this agreement in her deposition, and she started by confirming that
she had initialed each page. She said she skimmed through it, but she admitted she was not

rushed. In fact, she admitted that although she may have skimmed it, she had the opportunity to

! As noted above, the Respondent’s complaint stems from David’s initial admission to Bayview
in December 2014; however, out of an abundance of caution, the February Admission
Agreement will be addressed as well.



read it. [Memo in Support, Ex. H, pp. 89-92.] Here again, Margaret, as Mr. Holmes’ sister and
responsible party, had the right to execute the February Admission Agreement and bind Mr.
Holmes to all the terms thereof. |
b. Respondent is equitably estopped from asserting claims founded in duties
arising out of the Admission Agreements while simultaneously attempting to
disclaim the waiver of jury trial provisions contained within the Admission
Agreements.

The trial court misapprehended the case law concerning equitable estoppel. The court
found the waiver of jury trial provisions did not beneﬁf Mr. Holmes, and because it conferred no
benefit upon him, the Respondent should not be estopped from challenging those provisions.
[Order on Motion to Alter or Amend.] -

The Admission Agreements served as the foundation for Mr. Holmes’ admission to
Bayview and the duties and obligations which Mr. Holmes and Bayview had to one another.
Bayview agreed to provide Mr. Holmes with care and treatrhent, and Mr. Holmes agreed to pay
for the care and treatment. Without the Admission Agreements, there would have been no
relationship between the parties.

All the Respondent’s claims are dependent on the duties which arise from the terms of
the Admission Agreements. Respondent cannot disclaim the waiver of jury trial clauses which
are a part of the Admission Agreements, while at the same time assert claims arising under other
terms of the Admission Agreements, and Respondent should be equitably estopped from doing
so. There is ample case law on equitable estoppel in the context of arbitration provisions, and
while the following cases address the enforceability of arbitration clauses, the reésoning applies
equally to wavier of jury trial provisions.

The doctrine of equitable estoppel “exists to prevent a litigant from unfairly receiving the

benefit of a contract while at the same time repudiating what it believes to be a disadvantage in



the contract, namely the contractual arbitration provision.” Southern Ill. Beverage, Inc. v.

Hansen Beverage Co., 2007 WL 3046273 at *11 (S.D. Ill. 2007). The Fourth Circuit has held

that “no party suing on a contract should be able to enforce certain contract provisions while
simultaneously attempting to avoid the terms of an arbitration provision therein.” United States

v. Bankers Ins. Co., 245 F.3d 315, 323 (4th Cir. 2001); see also Int'l Paper Co. v. Schwabedissen

Maschinen & Anlagen GMBH, 206 F.3d 411, 418 (4th Cir. 2000) (“To allow [a plaintiff] to

claim the benefit of the contract and simultaneously avoid its burdens would both disregard
equity and contravene the purposes underlying enactment of the Arbitration Act.” (internal.
quotation marks omitted)). It would be manifestly inequitable to permit a party to claim the
other has failed to perform on its contractual obligations, while at the same time allowing that
party to avoid the arbitration provisions of the contract upon which the party bases its claims,

when such claims are in the scope of the arbitration provisions. Hughes Masonry Co. v. Greater

Clark County School Bldg. Corp., 659 F.2d 836, 838-39 (7" Cir. 1981). In other words, plaintiff

cannot “have it both ways” by relying upon certain terms of the Admission Agreement when it
works to his advantage and repudiating others when it works to his disadvantage. Id.

In THI of South Carolina at Columbia, LL.C v. Wiggins, 2011 WL 4089435 (D.S.C.

2011), the United States District Court of South Carolina addressed this issue as well. Deborah
Wiggins executed an admissions contract for the admission of her father, Earl Hall, into the
Magnolia Manor nursing home. After a dispute arose, Magnolia Manor moved to compel
arbitration of the dispute. Wiggins countered by arguing the admissions contract was
unenforceable because there was nothing in the record to indicate she had authority to act as

agent for her father, to legally bind her father, or to waive her father’s right to a jury trial. One of




Magnolia Manor’s arguments in response Wae that Wiggins, as personal representative of her
father’s estate, was estopped from denying the contract formation. Id. at *5.

The court noted it was undisputed that the contract was signed by an immediate family
member of Hall for the purpose of obtaining residential care for him at Magnolia Manor. After
the contract was executed, Hall became a resident and received the benefits provided for under
the admissions contract. | The court then held that when Magnolia Manor performed in reliance
on the terms of the admissions contract, and Hall received the benefits under the admissions
contract, it would be inequitable for Hall’s estate to avoid the arbitration provision within the
admissions contract. The court ruled that Hall’s estate was equitably estopped from disclaiming
_ the enforceability of the admissions contract and the arbitration provision contained therein. Id.
at *6.

Respondent, in the instant case, has brought claims arising from services rendered to Mr.
Holmes under the Admission Agreements between the parties. In accordance with the foregoing
law, Respondent cannot assert claims against Bayview arising under the Admission Agreements

while repudiating the waiver of jury trial clause. Plaintiff should be estopped from doing so.”

2 It should be noted that both South Carolina’s Supreme Court and Court of Appeals addressed
equitable estoppel in Coleman v. Marnier Health Care, Inc. et al., 407 S.C. 346, 755 S.E.2d 450
(2014), and Thompson v. Pruitt Corporation, 416 S.C. 43, 784 S.E.2d 679 (Ct.App.2016). In
neither case did the courts enforce the arbitration provisions under the doctrine of equitable
estoppel; however, there was one important distinction which distinguished these cases from
Wiggins and the case at bar. In both Coleman and Thompson, the courts noted the arbitration
provisions were in Arbitration Agreements separate and apart from the Admission Agreements,
and that there was no merger of the two agreements. As a result, the court in Coleman did not
reach the actual merits of the equitable estoppel argument. The court in Thompson, on the other
hand, provided a little more discussion on the topic. In discussing cases which have applied
equitable estoppel, the court noted the nonsignatory’s contractual benefit typically arose from
another provision in the same contract that includes the arbitration provision, rather than an
alleged benefit arising only under a separately executed arbitration agreement. Thompson, 784
S.E.2d at 688. Here, in the case at bar, there were contractual benefits directed to Mr. Holmes in
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c. Mr. Holmes was the intended and direct beneficiary of the Admission
Agreements containing the waiver of jury trial provisions.

Respondent is bound to the waiver of jury trial provisions because Mr. Holmes was a
third-party beneficiary of the Admission Agreements. It fs clear from the plain language of the
Admission Agreements that Mr. Holmes was thé intended beneficiary and that the purpose of the
Admission Agreements was to ensure Bayview would provide the services laid out therein. Mr.
Holmes did, in fact, receive those services.

Cases addressing third-party beneficiaries in the arbitration context are instructive on

waiver of jury trial provisions as well. See Trinity Mission Health & Rehabilitation of Clinton v.

Estate of Scott, 19 So0.3d 735 (Miss. Ct. App. 2008.) (holding that a non-signatory, deceased

mother, was an intended third-party beneficiary of a nursing home admission agreement that
included an arbitration provision; and the arbitration provisions were enforceable against her
daughter, who signed the admission agreement, since it was evident that the admissions
agreement clearly was intended to provide beneﬁts to her mother as a resident of the facility;
accordingly the court held that mother was a third-party beneficiary of the contract; therefore,
plaintiff was bound to arbitrate any claims within the scope of the arbitration provision).
Appellants’ position is supported by the South Carolina federal district court opinion in

Wiggins applying South Carolina law. See 2011 WL 4089435. As set forth above, in Wiggins,

terms of the care and services he received under the Admission Agreements which also
contained the waiver of jury trial clauses.

Also, more recently, the South Carolina Court of Appeals addressed the equitable estoppel
argument in Hodge v. UniHealth Post-Acute Care of Bamberg, LLC, et al., 422 S.C. 544, 813
S.E.2d 292 (Ct. App. 2018). Again, like the facts of Coleman and Thompson, the admission
agreement and arbitration agreement were separate agreements which the court found did not.
merge. The court in Hodge then stated that even if the agreements were merged, because the
family was not suing for breach of the admission agreement, they were not attempting to enforce
the admission agreement. This last point was mere dictum and is not binding authority. Hodge,
422 S.C. at 563, 813 S.E.2d at 302.




Deborah Wiggins executed an admissions contract containing an arbitration clause for the
admission of her father, Earl Hall, into the Magnolia Manor nursing home. The Wiggins Court
noted .that the third-party beneficiary doctrine is well-accepted in | South Carolina and that
pursuant to that doctrine, a third party may be bound to a contract when it is shown that she was

the intended and direct beneficiary of the contract. Id. at *6, quoting Helms Realty, Inc. v.

Gibson-Wall, Co., 363 S.C. 334, 611 S.E.2d 485 (2005), Touchberry v. Florence, 295 S.C. 47,
367 S.E.2d 149 (1988). Applying the third-party beneficiary doctrine, the Wiggins Court
correctly reasoned that because the resident’s care was the essential purpose of the admissions
contract, the arbitration provision within the contract remained binding on Hall’s Estate. Id.

It is clear the Admission Agreements were for Mr. Holmes’ benefit and that he directly
benefited from their execution. It follows that Respondent is bound to the waiver of jury trial
provisions as airesult of Mr. Holmes’ status as a third-party beneficiary under the Admission
Agreements.

d. Dorothy and Margaret possessed authority to bind Mr. Holmes to the

Admission Agreements under the South Carolina Adult Health Care Consent
Act.

Dorothy and Margaret had authorit}; to bind Mr. Holmes to the waiver of jury trial
provisions pursuant to the South Carolina’s Adult Health Care Consent Act, S.C. Code Ann. §
44-66-10, et seq. (“AHCCA”).

The AHCCA defines “health care” as including intermediate or skilled nursing care. S.C.
Code Ann. § 44-66-20(1). It also specifically includes “the placeinent in or removal from a
facility that provides these forms of care.” Id. David was unable to make health care décisions

on his own behalf as evidenced by his medical records. As noted by his physician immediately

prior to his initial admission to Bayview, he was in a vegetative state. [Memo in Support, Ex.

10



A.] In fact, from the time of his initial hospitalization until he died several months later, he
never regained consciousness. [Memo in Support, Ex. G, pp. 70-71.]

Dorothy, both as Guardian and as an adult sibling, and Margaret, as an adult sibling, were
entitled to consent to health care on behalf of David pursuant to the AHCCA.> S.C. Code Ann. §
44-66-30(A)(1) and (7). This included placing him at Bayview and executing all paperwork on
Mr. Holmes’ behalf associated with his placement at Bayview. Acc;ordingly, the Admission
Agreements, _including the waiver of jury trial provisions, afe binding on Respondent.

The South Carolina Supreme Court’s reasoning in Coleman v. Mariner Health Care, et

al., 407 S.C. 346, 755 S.E.2d 450 (2014) supports Appellants’ position in this case. The
Coleman Court considered whether a sister of a nursing home resident could bind the resident to
an arbitration agreement at the time of admission. The sister signed several documents relating
to the admission of her sister, Mary Brinson, to a nursing home in Florence, South Carolina. Ms.
Brinson was unable to consent within the meaning of the AHCCA. Included within these
documents signed by the sister was an arbitration agreement that was separate from the
admission agreement.

Examining the impact of the AHCCA, the Court noted that the sister was authorized to
make decisions concerning Ms. Brinson’s “heath care”, which under Section 44-66-20(1) of the
South Carolina Code includes “a pfocedure to diagnose or treat a human disease, ailment, defect,
abnormality, or complaint, whether of physical or mental origin...also includes the provision of
intermediate or skilled nursing care; services for‘the rehabilitation of injured, disabled, or sick

persons; and the placement in or removal from a facility that provides these forms of care.” Id. at

> Mr. Holmes had four siblings at the time of his admission to Bayview — Joseph Holmes,
Alexander Holmes, Dorothy and Margaret. He was never married and had no children. His
parents were deceased. [Memo in Support, Ex. G, pp. 18, 43; Memo in Support, Ex. H, pp. 20-
21.]

11



351-52, 755 S.E.2d at 453. Based upon this statutory grant of authority, the Court reasoned that
the AHCCA gave the sister two types of authority: (1) she could consent on Ms. Brinson’s behalf
to the provision or withholding of medical care including placement in a facility which provided
such care, and (2) she could make certain financial decisions on behalf of her sister. Id.

The Court found that the sister’s authority to consent to decisions concerning the
resident’s health care extended to all terms contained within the admission and financial
agreement which was the basis upon which the nursing home agreed to provide health care, and
under which the sister agreed to pay the nursing home. Id. at 353-54, 755 S.E.2d at 454. Because
the arbitration agreement was a separate document from the admission and financial agreement,
did not contain any provisions regarding medical, nursing, or health care services, and did not
require any financial commitment to pay for such services, the Court reasoned that the sister did
not have authority pursuant to the AHCCA to bind the resident to arbitration agreement.

Unlike Coleman, the waiver of jury trial provisions which Appellants seek to enforce are
contained within the Admission Agreements and not in a separate agreement. The Admission
Agreements, pursuant to which Mr. Holmes was admitted to Bayview, contained the terms under
which Bayview would provide long term care health services to Mr. Holmes and how those
services would be paid for. For instance, it was agreed that Bayview would provide care and
treatment according to practice, policy and physician orders; a physician would be chosen to
provide care to Mr. Holmes in the facility; and Mr. Holmes would be responsible to ensure
payment was made to the facility for his care under such clauses as Basic Charges, Supplemental
Charges, Medical Supplies and others. [Memo in Support, Ex. C and D, pp. 17, 19 - 21.]

Thus, unlike the situation in the Coleman case desqribed above in which there were

separate contracts involving (1) the health care services to be provided to the resident and how

12



those services were to be paid for, and (2) the agreement to arbitrate any disputes, those services
and the waiver of jury trial provisions are contained within the Admission Agreements signed by
Dorothy and Margaret in the case at bar. Therefore, applying the reasoning set forth in Coleman,
the AHCCA empowered Dorothy and Margaret to sign the Admission Agreements on behalf of
Mr. Holmes and bind him to all of the provisions of those contracts, including the waiver of jury
trial provisions.

IL. The trial court must be overturned because federal regulations regarding Medicare
and Medicaid do not govern the enforceability of the waiver of jury trial provisions.

The trial court erred in finding that if the waiver of jury trial provisions were pre-

conditions
to admission, then this requirement violated federal law. The trial court held that 42 U.S.C. §
13961(c)(5)(A)(iii) prohibits a facility like Bayview from soliciting or accepting “any other
consideration” other than Medicaid payménts as a condition to admission for patients in Mr. '
Holmes’ position. The trial court found that by requiring Mr. Holmes’ family to waive his right
to a jury trial as a condition of admission to Bayview, Appellants were requiring and accepting
consideration in addition to Medicaid payments in violation of said statute. The trial court then
ruled the waiver of jury trial provision would be unenforceable due to its illegality. [Order].

Respectfully, the trial court has misinterpreted 42 U.S.C. § 1396r(c)(5)(A)(iii). This
statute does not identify a waiver of jury trial provision as additional consideration. |
Furthermore, Respondent did not cite any case law supporting this notion to the trial court.

Other courts have rejected the trial court’s interpretation of this statute. In Owens V.

Coosa Valley Health Care, Inc., 890 So.2d 983, 989 (Ala. 2004), the plaintiff argued that

requiring nursing home admittees whose fees are paid by Medicare or Medicaid to relinquish

their right to a jury trial was a form of additional consideration that violated 42 U.S.C.
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§1396r(c)(5)(A)(iii). The court rejected the argument, finding “an arbitration agreement sets a
forum for future disputes,” and requiring a nursing home admittee to sign one is not tantamount
to “charging an additional fee or other consideration.” Id. at 989. The court pointed out that the
plaintiff's reasoning could arguably dispose of almost any term in the admission contract. Id. See

also Sanford v. Castleton Health Care Center, LLC, 813 N.E.2d 411, 419 (Ind.App.2004)

(finding that “other consideration” did not encompass an arbitration agreement); Owens v.

National Health Corp., 263 S.W.3d. 876 (Tenn. 2007) (court rejected plaintiff’s argument that

waiver of jury trial through arbitration provision was “other consideration”).* [Motion to Alter
or Amend, Ex. A.] While these cases dealt with arbitration clauses, the underlying issue, waiver
of jury trial, was the same.

I11. The trial court must be overturned because the waiver of jury trial provision was
supported by consideration.

The trial court ruled that if the waiver of jury trial provision was not a precondition to
admission, then it failed for lack of consideration. [Order.] This was error. It is well-settled law
in our state that a valid contract requires an offer, acceptance, and valid consideration. Benya v.
Gamble, 282 S.C. 624, 627, 321 S.E.2d 57, 60 (Ct.App.1984). In the case at bar, there was

clearly an offer, acceptance and consideration for the Admission Agreements. The Admission

* Appellants addressed this argument in their proposed Order Granting Motion for Nonjury Trial
(“Proposed Order”). [Motion to Alter or Amend, Ex. A.] Appellants received Respondent’s
Response in Opposition to Defendant’s Motion to Transfer to Non-Jury Trial on April 24, 2018,
one day before the Motion was heard. Appellant’s counsel raised a concern with the trial court
that he had not been able to address all of Respondent’s arguments, and he asked the court to
allow the filing of a supplemental memorandum addressing those issues. In response, the trial
court instructed Appellants to submit a draft order raising all arguments in reply to Respondent’s
memorandum. In accordance with the trial court’s instruction, Appellants submitted the
Proposed Order to the trial court on May 1, 2018. [Motion to Alter or Amend, Ex. A.]
Appellants also incorporated, and attached, the Proposed Order in and to Appellants® Motion to
Alter or Amend. [Motion to Alter or Amend, Ex. A.] Finally, on May 24, 2018, the trial court’s
law clerk sent an email to counsel stating asking for proposed orders in regard to the Motion to
Alter or Amend and noted that the record was now closed. [Email.]
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Agreements bound Bayview to provide care to Mr. Holmes; they bound Mr. Holmes to pay for
the care; and they contained many other rights and obligations of the parties. All of these served
as consideration for the contractual relationship. Respondent did not cite to any caselaw, nor are
Appellants aware of any caselaw, which requires separate consideration for a waiver of jury trial
provisioﬁ. [Motion to Alter or Amend, Ex. A.]

CONCLUSION

Respondent is bound to a nonjury trial in the case at bar. The Admission Agreements,
including the waiver of jury trial provisions, are valid and enforceable. For these reasons, this
Court should reverse the trial court;s order denying Appellants’ Motion and Appellants’ Motion
to Alter or Amend, and the matter should be remanded to the lower court for a nonjury trial.

Respectfully submitted this q"‘ day of October,
2018.

Holcombe Bomar, P.A.

Ul 2 —

. McElhaney White
Joshua T. Thompson
Holcombe Bomar, P.A.
P.O. Drawer 1897
Spartanburg, SC 29304
(864) 594-5300
mwhite@holcombebomar.com
jthompson@holcombebomar.com

Attorneys for Appellants

15



THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM BEAUFORT COUNTY

Court of Common Pleas R_E CEl,

Perry M. Buckner, I, Circuit Court Judge gy 10 .
S 2018
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Case No. 2017-CP-07-02636 urt Oprpﬁ“’f .
Appellate Case No. 2018-001092 i
Joseph Holmes, as Personal Representative of the
Estate 0f David HOIMES, .....cocveuiiieiiiieieiestccericneneceee s Respondent,
V.
Bayview Manor, LLC, d/b/a Bayview Manor,
Epic Group, LP, and Epic General, LLC, ......cccccecviirvuiniieeieeceee e seeee e sne e cveennes Appellants.
PROOF OF SERVICE

The undersigned hereby certifies that on the Qe day of October 2018, he has served
counsel for Respondent with a copy of INITIAL APPELLANTS’ BRIEF OF BAYVEIW
MANOR, LLC, D/B/A BAYVIEW MANOR, EPIC GROUP, LP, AND EPIC GENERAL,
LLC in this matter by mailing copies of the same by United States mail, postage prepaid, to the
following addresses:

Stefan B. Feidler, Esq.

Roy T. Willey, IV, Esq.

Eric M. Poulin, Esq.

Anastopoulo Law Firm, LLC

32 Ann Street
Charleston, SC 29403

1o0f2



. McElhaney White
oshua T. Thompson
HOLCOMBE BOMAR, P.A.
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Holcombe Bomar, PA.
101 W. St. John Street, Suite 200, phone (864) 594-5300 www.holcombebomar.com
Spartanburg, SC 29306 fax (864) 585-3844 )
jthompson@holcombebomar.com
PO. Box 1897 - Direct Dial: (864) 594-5307

Spartanburg, SC 29304

The Honorable Jenny Abbott Kitchings
Clerk, South Carolina Court of Appeals
1220 Senate Street

- Columbia, South Carolina 29201

October 9, 2018

William U. Gunn
Koger M. Bradford
Perry D. Boulier
William B. Darwin, Jr.
W. McElhaney White
A. Todd Darwin

. Joshua T. Thompson

Todd R. Flippin
Ayla Luers Connor

Neville Holcombe, 1902-1983
Horace L. Bomar, 1912-1994

RE: Joseph Holmes, as Personal Representative of the Estate of David Holmes, Respondent, v.

Bayview Manor, LLC, d/b/a Bayview Manor; Epic Group, LP: and Epic General. LLC,

Appellants. :

Appellate Case No.: 2018-001092
C. A Number: 2017-CP-07-02636

Our File No.: 14806

Dear Ms. Kitchings:

Please find enclosed for filing in the above case, the following:

0CT 10 949

SC¢C

0
Ut of Appeas

(D One (1) original and one (1) copy of the Initial Appellants’ Brief of Bayview
Manor, LLC, d/b/a Bayview Manor, Epic Group, LP, and Epic General, LLC;

2) One (1) original and one (1) copy of the Proof of Service of the same;

(3)  One (1) original and one (1) copy of the Appellants’ .Designation of Matter to be
Included in the Record on Appeal; and

| (4) One (1) original and one (1) copy of the Proof of Service of the same.

Please do not hesitate to contact me if you have any questions or concerns. Otherwise,
please file the originals of the Initial Appellants® Brief, Proof of Service for the same, Designation
of Matter, and Proof of Service for the same, and return to me the clocked copies of the same to

me via the enclosed envelope.

By copy of this letter and the attached enclosures, I am hereby serving other tounsel of

record with the enclosed filings.

Singerely,

oshua T. Thompson
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The Honorable Jenny Abbott Kitchings || Page 2
October 9, 2018

Stefan B. Feidler, Esq.

Roy T. Willey, IV, Esq.

Eric M. Poulin, Esq.
Anastopoulo Law Firm, LLC
32 Ann Street

Charleston, SC 29403

W. McElhaney White, Esq. (via email only) (w/o enclosures)



10/9/2018

‘ORIGIN ID:SPAA ﬂ“ 504-5300 SHIP DATE: 090CT18

k éAm%&?sSs[}lh%rmo
101V, ST,
' SECOND FLOGR SUTTE 200
'SPARTANBURG, 5C 29306

BILL SENDER
“{UNITED STATES us

70 THE HON. JENNY ABBOTT KITCHINGS |
- CLERK, SC COURT OF APPEALS
- 1220 SENATE STREET

COLUMBIA SC 29201

$803) 734-1890 REF: #14806/ HOLMES
] DEPT:

55211/88FB/DCAS

| I|IIII|IIII|II|IIII|III|IIlIlIIIIIIIlIIIIlIIlIIIIIIlIIIIIIIlIIIIIII

El%

FedEx Ship Manager - Print Your Label(s)

1 ‘ 1 IL ) ! |
WED - 10 OCT 3:00P
™0 77343450 1655  STANDARD OVERNIGHT
. 29201
XH USCA scus CAE

RECEIVED
ocT102018
SC Court of Appeals



