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RIGHTS; THAT HE UNDERSTOOD THOSE RIGHTS; THAT HE FREELY,
KNOWINGLY AND INTELLIGENTLY. WAIVED THOSE RIGHTS AND
PROVIDED A STATEMENT TO LAW ENFORCEMENT WHICH WAS NOT
THE PRODUCT OF ANY COERCION, THREATS OR PROMISES IN ANY 7
FASHION. AND THEREFORE, THE MOTION TO SUPPRESS IS DENIED.

ANY OTHER MATTERS WE NEED TO ADDRESS BEFORE THE
JURY'S BROUGHT IN?

MR. THOMPSON: YOUR HONOR, THERE ARE THREE REPORTS IN
WHICH THE STATE AND THE DEFENSE ARE STIPULATING; ONE FROM
THE FBI LABORATORY AND TWO FROM THE SOUTH CAROLINA LAW
ENFORCEMENT DIVISION, ONE OF WHICH IS BY KENNETH WHITLER
FROM SLED, WHO EXAMINED THE PHONE THAT WAS RECOVERED AT
THE VICTIM'S RESIDENCE; AND THE POCKET KNIFE FOUND AT THE
DEFENDANT'S RESIDENCE FOR COMPARISON AND TOOL MARKINGS.

THE DNA REPORT FROM SLED WHICH WAS DONE BY ROBIN
TAYLOR, ONE OF THE FORENSIC SCIENTISTS AT SLED, REGARDING
FINGERNAIL CLIPPINGS FROM CLARENCE CUBLEY'S FINGERNAILS AT
THE AUTOPSY.

AND THEN THE FINAL IS FROM THE FBI LABORATORY. IT IS A
REPORT ON TOOL MARKINGS BY MICHAEL HINNANT, WHO EXAMINED
THE TOOL MARKS FOR THE FBL

I WILL PUT THOSE IN AND WE WILL GO AHEAD AND MARK

THOSE STIPULATIONS AT THIS TIME.
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1 THE COURT: YOU'RE STIPULATING AS TO WHAT YOU JUST

2 STATED OR ARE YOU ACTUALLY GOING TO INTRODUCE SOME
3 DOCUMENTS?

4 MR. THOMPSON: WERE ACTUALLY ENTERING THE ACTUAL

5 DOCUMENTS. |

6 - THE COURT: SO, THOSE ARE JOINT EXHIBITS OR ARE THEY

. STATE'S EXHIBITS?

3 MR. THOMPSON: THEY WOULD BE, I ASSUME, BY STIPULATION,
9 WOULD BE MARKED AS STATE'S EXHIBITS.
10 MR. CHIARENZA: M JUST NOT REQUIRING THAT THE PEOPLE

11 WHO CREATED THOSE REPORTS BE HERE, YOUR HONOR.

12 THE COURT: ISEE. YOU KNOW, A STIPULATION IS AN

13 AGREEMENT AS TO A FACT. SO, Y'ALL ARE NOT STIPULATING TO

14 ANYTHING; Y'ALL ARE JUST AGREEING TO INTRODUCE THOSE

15 DOCUMENTS?

16 MR. THOMPSON: THAT'S CORRECT.

17 MR. CHIARENZA: I WILL NOT OBJECT TO THEIR INTRODUCTION
18 WITHOUT PEOPLE BEING HERE AND CREAT.IN G A RECORD.

19 THE COURT: OKAY. ADDITIONAL STATE'S EXHIBITS.

20 MR. CHIARENZA: YES, YOUR HONOR.

21 (WHEREUPON STATE'S EXHIBITS WER.E.MARKED AND ADMITTED
22 | INTO EVIDENCE WITHOUT OBJECTION. STATE'S NUMBER 103 BEING
23 TELEPHONE TOOL MARKS REPORT; STATE'S NUMBER 104 BEING DNA
24 ANALYSIS; AND STATE'S NUMBER 105 BEING WEAPON TOOL MARKS

25 REPORT.)
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RUSS YEAGER - DIRECT EXAMINATION BY MR, THOMPSON 501

THE COURT: BRING IN THE JURY.
(WHEREUPON THE JURY ENTERED THE COURTROOM AT 3:05 P.M.)
MR. THOMPSON: THE STATE CALLS RUSS YEAGER.
RUSS YEAGER, DULY SWORN, TESTIFIED AS
FOLLOWS:
DIRECT EXAMINATION BY MR. THOMPSON:
Q DETECTIVE YEAGER, WOULD YOU GIVE YOUR FULL NAME FOR
THE COURT, PLEASE?
RUSS YEAGER.
WHERE DO YOU WORK?
I WORK FOR THE YORK COUNTY SHERIFF'S OFFICE.
HOW LONG HAVE YOU BEEN WITH THE SHERIFF'S OFFICE?
SINCE 2001.
HAD YOU BEEN IN LAW ENFORCEMENT BEFORE THAT TIME?
YES SIR, I HAVE.

WHERE WERE YOU BEFORE THEN?

Y eI o I = I o B

ISTARTED IN 1989 WITH THE SHERIFF'S OFFICE; WAS WITH ROCK
HILL POLICE DEPARTMENT FOR APPROXIMATELY THREE YEARS, FOR A
TOTAL OF FIFTEEN YEARS.

SO, YOU CAME BACK TO THE SHERIFF'S DEPARTMENT IN 2001?

YES SIR.

WHAT DO YOU DO AT THE SHERIFF'S DEPARTMENT?

F Y © R Y e

I AM ASSIGNED VTO THE CRIME SCENE DIVISION IN THE

DETECTIVE DIVISION OF THE SHERIFF'S OFFICE.
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Q

ol S R Vel Y o R Y e B S

CAN YOU TELL ME, IN THIS ACTUAL CASE, WERE YOU EVER
ACTUALLY AT THE CRIME SCENE OR EVER INVOLVED IN THE
BEGINNING OF THIS CASE?

NO SIR,I WASNTT,

HOW DID YOU BECOME INVOLVED IN THE CASE?

IBECAME INVOLVED WHEN THE DEFENDANT WAS ARRESTED
AND BROUGHT TO THE MOSS JUSTICE CENTER TO THE DETENTION
CENTER.

WHAT DAY WAS HE ACTUALLY BROUGHT TO THE MOSS JUSTICE
CENTER?

IBELIEVE HE WAS BROUGHT IN ON THE NINTH.

THE NINTH OF?

DECEMBER.

OF WHAT YEAR?

2006.

WHEN DID YOU HAVE YOUR FIRST CONTACT WITH HIM?

DECEMBER 10, 2006.

DO YOU REMEMBER WHAT DAY OF THE WEEK THAT WAS?

THAT WAS ON A SUNDAY.

MYSELF AND DETECTIVE STRAIT WAS NOTIFIED THAT HE WAS IN
OUR JAIL AND WE WENT DOWN TO INTERVIEW HIM AT THE JAIL.

WHEN YOU WENT TO INTERVIEW HIM, WHERE DID YOU GO IN
THE JAIL TO DO THAT?

‘THERE'S A INTERVIEW ROOM INSIDE THE DETENTION CENTER.

IN THE DETENTION CENTER?
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RUSS YEAGER - DIRECT EXAMINATION BY MR, THOMPSON ' 503

A YES SIR.

Q WAS THERE ANYONE ELSE IN THE ROOM THERE WITH YOU AND
THE DEFENDANT AND DETECTIVE STRAIT?

A THAT'S ALL THAT WAS THERE.

DID YOU THREATEN HIM IN ANY WAY WHILE YOU WERE IN

THERE?

A NO SIR.

Q WERE Y'ALL WEARING UNIFORMS THAT DAY WHEN YOU WERE
IN THERE?

A NO SIR, WE WERE IN PLAIN CLOTHES.

Q DID YOU HAVE YOUR BADGES ON?

A YES SIR.

Q CAN YOU TELL ME, DID YOU IDENTIFY YOURSELVES TO HIM AS
POLICE OFFICERS?

A YES SIR, WE DID.

WHEN YOU BEGAN TO TALK TO HIM, DID HE UNDERSTAND

WHAT YOU WERE SAYING TO HIM?

A YES SIR.

Q WHAT WAS THE FIRST THING YOU DID WHEN YOU WENT IN AND
BEGAN TO TALK WITH HIM?

A WE ASKED HIM IF HE UNDERSTOOD ENGLISH.

Q WHAT DID HE SAY?

A HE SAID HE DID. HE SAID HE UNDERSTANDS ENGLISH. HE

SPEAKS ENGLISH, BUT HE DOESN'T READ OR WRITE IN ENGLISH.
DID YOU THEN GO OVER HIS RIGHTS WITH HIM AT THAT TIME?
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RUSS YEAGER - DIRECT EXAMINATION BY MR. THOMPSON 504

A

YES SIR. DETECTIVE STRAIT WAS ACTUALLY CONDUCTING THE
INTERVIEW AND I WAS TAKING NOTES. DETECTIVE STRAIT WENT
OVER THE MIRANDA RIGHTS WITH HIM. |

I'M SHOWING YOU WHAT'S BEEN MARKED AS STATE'S EXHIBIT
106. WOULD YOU LOOK AT THAT? DOES THAT CONTAIN THE RIGHTS
THAT Y'ALL WENT OVER WITH HIM?

YES SIR.

IF YOU WOULD, READ THE RIGHTS FORM AS DETECTIVE STRAIT
READ THEM TO THE DEFENDANT THAT DAY.

IT SAYS, "YOUR RIGHTS." IT SAY, " BEFORE I ASK YOU ANY
QUESTIONS, ] WANT TO ADVISE YOU OF YOUR RIGHTS. YOU HAVE THE
RIGHT TO REMAIN SILENT. ANYTHING YOU SAY CAN AND WILL BE
USED AGAINST YOU IN A COURT OF LAW. YOU HAVE THE RIGHT TO
TALK TO AN ATTORNEY AND HAVE HIM OR HER PRESENT WITH YOU |
WHILE YOURE BEING QUESTIONED. IF YOU CANNOT AFFORD TO HIRE

. AN ATTORNEY, ONE WILL BE APPOINTED TO REPRESENT YOU BEFORE

ANY QUESTIONING, IF YOU WISH. YOU CAN DECIDE AT ANY TIME.TO
EXERCISE THESE RIGHTS, NOT ANSWER ANY QUESTIONS OR MAKE ANY
STATEMENTS. DO YOU UNDERSTAND EACH OF THESE RIGHTS AS I
HAVE EXPLAINED THEM TO YOU?"

DID HE INDICATE WHETHER HE UNDERSTOOD THOSE RIGHTS?

YES SIR. HE MARKED YES AND PUT HIS INITIALS.

 DIDHE VERBALLY INDICATE THAT HE UNDERSTOOD THESE
RIGHTS?
' YES SIR, HE SAID HE DID.
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AND IS THAT HIS INITIALS WHERE IT SAY, "YES, I UNDERSTAND
THESE RIGHTS."?

YES SIR.

DID HE SIGN THE FORM AS WELL?

HE SIGNED IT.

WHAT ELSE WAS READ TO HIM OFF THAT FORM?

THE WAIVER OF RIGHTS FORM.

WOULD YOU READ THAT AS IT WAS READ TO»I-HM?

IT SAYS, "I'M WILLING TO TALK TO POLICE AND ANSWER
QUESTIONS. IDO NOT WANT AN ATTORNEY AT THIS TIME. I
UNDERSTAND AND KNOW WHAT I AM DOIN G NO PROMISES OR
THREATS HAVE BEEN MADE TO ME AND NO PRESSURE OF ANY KIND
HAS BEEN PLACED UPON ME."

DID HE UNDERSTAND THAT?

YES SIR.

DID HE INDICATE VERBALLY THAT HE UNDERSTOOD IT?

YES SIR, HE DID.

DID HE SIGN THAT?

YES SIR.

TELL US WHAT IS AT THE BOTTOM OF THE FORM.

AT THE BOTTOM OF THE FORM THERE IS A PLACE FOR HIS NAME,
HIS DATE OF BIRTH, HIS AGE, EDUCATION LEVEL, WHICH HE
INDICATED HE WENT THROUGH THE NINTH GRADE.

DID HE UNDERSTAND WHEN YOU ASKED HIM HOW FAR HE HAD

GONE IN SCHOOL?
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RUSS YEAGER - DIRECT EXAMINATION BY MR. THOMPSON 506
A YES SIR. HE SAID NINTH GRADE.
| OKAY.
A. THE FACT THAT HE COULD READ AND HE COULD WRITEIN
SPANISH ONLY.
Q NOW, AS YOU BEGAN TO TALK TO HIM, WHAT DID YOU TELL HIM
AT THAT POINT?
A AFTER WE WENT OVER THE RIGHTS FORM WITH HIM, WE

EXPLAINED TO HIM WHY HE WAS THERE; THAT WE HAD ALSO TALKED
WITH DANA AND THAT SHE HAD COOPERATED WITH US AND GIVEN US
A STATEMENT.

Q DID YOU ACTUALLY SHbW HIM DANA'S STATEMENT THAT SHE

GAVE AND TALK WITH HIM ABOUT THAT?

A NO SIR.
- OKAY.
A - WE DID TELL HIM THAT DANA TOLD US ABOUT HER

INVOLVEMENT IN THE MURDER OF MR. CUBLEY AND THAT SHE HAD
IMPLICATED HIM AS BEING INVOLVED INTT.
Q DID YOU TELL HIM ANY MORE THAN THAT?
NO SIR. JUST THAT WE HAD TALKED WITH HER AND WE WOULD
~ LIKETO SPEAK WITH HIM AND GET HIS SIDE OF THE STORY.
Q DID HE THEN TALK WITH YOU ABOUT THAT AT THAT TIME?
| YES SIR.
WHAT, IF ANYTHING, DID HE SAY TO YOU AT THAT TIME?
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RUSS YEAGER - DIRECT EXAMINATION BY MR. THOMPSON 507

A

>

e R Y e

HE STARTED TELLING US ABOUT SOME CHECKS THAT DANA
GAVE HIM THAT SHE SAID BELONGED TO HER GRANDFATHER. SHE
WANTED HIM TO CASH THE CHECKS, WHICH HE DID.

ALL RIGHT.

AT THAT POINT DETECTIVE STRAIT SHOWED HIM SOME BANK
PHOTOGRAPHS AND COPIES OF THE CHECKS. HE LOOKED AT THE
PHOTOGRAPHS AND SAID THAT WAS HIM, AND THAT HE DID CASH |
THESE CHECKS AT THE BANK, WHICH HE LOOKED AT THE SIGNATURE
ON THE CHECKS AND SAID THAT WAS HIS SIGNATUR.E.

WHAT ELSE DID Y'ALL TALK ABOUT?

HE SAID THAT HE GAVE THE MONEY AND THAT SHE WAS GOING
TO BUY A CAR.

DID HE SAY THEY BOUGHT A CAR AT THAT POINT?

NO SIR.

WHAT, IF ANYTHING ELSE, DID YOU TALK ABOUT AT THAT TIME?

HE SAID THAT RIGHT AFTER THAT HE KNEW THE POLICE WERE
LOOKING FCR HIM. HE SAID THEY HAD COME BY HIS TRAILER THREE
TMS; THAT HE PROBABLY HAD SOME OUTSTANDING WARRANTS FOR
CRIMINAL DOMESTIC VIOLENCE. HE SAID THAT WHEN THE POLICE
WOULD COME HE WOULD RUN AND THAT HE KNEW THAT HE WAS
WANTED BY THE POLICE AND THAT HE ALSO WANTED TO GET AWAY
FROM DANA.

-DID HE TELL YOU HOW HE BECAME AWARE OF THE INCIDENT AT

MR. CUBLEY'S AND HIS DEATH?
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1 A HE SAID THAT HE DID NOT KNOW MR. CUBLEY WAS DEAD UNTIL

2 A WHITE BOY SHOWED HIM A NEWSPAPER ARTICLE WHILE HE WAS IN

3 JAIL IN MISSOURI.

4 Q -WAS THAT ABOUT THE TIME THAT HE WAS TRANSPORTED AND

5 BROUGHT HERE?

6 A YES SIR.

7 Q AT THAT POINT IN THE INTERVIEW, WHAT HAPPENED THEN?

8 A WHILE WE WERE TALKING WITH HIM HE SAID HE COULD

9 EXPLAIN BETTER IF HE COULD SPEAK IN SPANISH. THERE WERE SOME
10 WORDS THAT HE DIDN'T KNOW HOW TO PRONOUNCE IN ENGLISH, AND

11 HE SAID IT WOULD BE EASIER FOR HIM IF HE COULD SPEAK IN

12 SPANISH.

13 Q AT ANY POINT IN YOUR CONVERSATION DID HE HAVE ANY

14 TROUBLE UNDERSTANDING YOU?

15 A NO SIR.

16 Q DID YOU HAVE ANY TROUBLE UNDERSTANDING HIM?

17 A NO SIR. |

13 Q WHAT DID YOU DO AT THAT POINT WHEN HE SAID HE WOULD BE
19 ABLE TO EXPLAIN BETTER IF HE COULD SPEAK IN SPANISH?

20 A THERE WAS A DETENTION OFFICER AT THAT TIME, OFFICER

21 GUZMAN, WHO ALSC WAS WORKING AT THAT PARTICULAR DAY, AND
22 HE SPEAKS SPANISH. SO, WE ASKED HIM TO COME IN AND TRANSLATE.
23 Q DID HE DO THAT AT THAT TIME?

24 A YES SIR.
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Q

AT THAT POINT, HOW LONG HAD Y'ALL BEEN TALKING WITH THE
DEFENDANT? | |

WED ALREADY SPOKE FOR TWENTY MINUTES, MAYBE.

ALL RIGHT.

HE STARTED TELLING US THAT WHEN HE LEFT FORT MILL, HE
TOOK A TAXI FROM THE BP STATION IN FORT MILL ON HIGHWAY 21 TO
THE GREYHOUND BUS STATION IN CHARLOTTE .

DID HE TELL WHERE HE WENT AFTER THAT?

HE SAID WHEN HE LEFT THERE HE WENT TO KENTUCKY FOR A
YEAR, THEN WENT TO FLORIDA FOR A YEAR AND A HALF, THEN
HOUSTON, TEXAS, THEN KANSAS, AND THEN MISSOURL.

WHAT ELSE DID HE TELL YOU AT THAT POINT?

HE TOLD US HE WAS WORKING AS A ROOFER, DOING ROOFING
WORK AND THAT THEY WOULD TRAVEL TO WHEREVER THEIR JOBS
WERE.

DID YOU THEN ASK MR. GUZMAN TO ASK HIM SPECIFIC
QUESTIONS ABOUT CLARENCE CUBLEY?

YES SIR, WEDID.

WHAT HAPPENED THEN?

HE STATED THAT HE KNEW MR. CUBLEY, THAT THEY HAD LIVED
IN A TRAILER PARK AND HE KNEW HIM FROM THERE. HE SAID THAT
HE NEVER DID ANYTHING, HE NEVER ROBBED MR. CUBLEY; THAT
DANA WAS MAD AT HIM AND WAS SAYING THAT HE WAS INVOLVED

WITH IT.
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Q

o > O P

NOW, GOING BACK TO WHEN YOU GAVE HIM HIS MIRANDA
RIGHTS. AFTER HIS MIRANDA RIGHTS WERE GIVEN, DID YOU ALSO
TALK TO HIM ABOUT HIS RIGHTS WITH THE MEXICAN CONSULATE?

YES SIR, 1 DID.

HOW AS THAT RELATED TO HIM?

WE ARE GIVEN A FORM TO FILL OUT WHENEVER-- BEFORE WE
STARTED TALKING WITH HIM WE ASKED HIM ABOUT WHERE HE WAS
BORN TO DETERMINE HIS FOREIGN NATIONAL STATUS.

HE SAID HE WAS BORN IN MEXICO. THAT'S WHEN WE ASKED HIM
IF HE WOULD LIKE TO HAVE THE MEXICAN CONSULATE NOTIFIED, AND
HE SAID HE WOULD.

DID YOU ACTUALLY READ THAT FORM TO HIM?

YES SIR. WE HAD A FORM. WE HAD IT IN ENGLISH AND IN
SPANISH. WE READ IT TO HIM IN ENGLISH, AND THEN GIVE HIM THE
FORM IN SPANISH, HAD HIM READ IT AND HE UNDERSTOOD IT. AT
THAT TIME HE SIGNED IT ALSO.

WHAT WAS THE PURPOSE OF THAT FORM? WAS IT TO NOTIFY
THE CONSULATE?

NOTIFY THE CONSULATE THAT HE HAD BEEN ARRESTED.

AND DID YOU IN FACT DO THAT?

YES SIR, WE DID.

CAN YOU TELL ME, ABOUT WHAT TIME DID YOU WRAP UP THE
INTERVIEW?

WE CONCLUDED OUR INTERVIEW AT APPROXIMATELY 11:07 IN

THE A.M.
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RUSS YEAGER - DIRECT EXAMINATION BY MR. THOMPSON ‘ 511

Q.

ALL RIGHT. NOW, AFTER YOU CONCLUDED THE INTERVIEW
WHERE DID YOU GO FROM THERE?

WE LEFT THE DETENTION CENTER. MR. GUTIERREZ WAS TAKEN
TO THE HOLDING CELL. MYSELF AND DETECTIVE STRAIT WENT BACK
TO OUR OFFICE, AT WHICH TIME I CALLED THE MEXICAN CONSULATE
NUMBER IN RALEIGH. IT WAS ON A SUNDAY, SO I LEFT A MESSAGE, BY
NOTIFYING THEM ON THEIR VOICE MAIL. THEN I ALSO FAXED A COPY
OF THE NOTIFICATION FORM TO THEM.

AFTER YOU DID THAT, WHAT ELSE DID YOU DO?

AFTER WE NOTIFIED THEM, I WENT TO MY DESK AND BEGAN
TYPING A STATEMENT FROM MY NOTES THAT I TOOK DURING THE
INTERVIEW FROM WHAT MR. GUTIERREZ TOLD US.

AFTER YOU TYPED UP THAT STATEMENT, DID YOU GO BACK TO
WHERE MR. GUTIERREZ WAS IN THE DETENTION CENTER?

| YES SIR. AFTER I TYPED THE STATEMENT, MYSELF AND

DETECTIVE STRAIT WENT BACK DOWN TO THE JAIL AND READ MR.
GUTIERREZ'S STATEMENT. WELL, WE GOT DETENTION OFFICER
GUZMAN TO READ IT TO HIM IN SPANISH, TO TRAN SLATEITINTO
SPANISH, AND ASKED HIM IF THAT'S WHAT HE TOLD US, DID HE WANT
TO ADD OR TAKE ANYTHING OUT. HE AGREED THAT THAT WAS WHAT
HE TOLD US AND AT THAT PARTICULAR TIME SIGNED THE STATEMENT
FORM SAYING THAT THAT WAS HIS STATEMENT---

ALL RIGHT.

---AND EXACTLY WHAT HE TOLD US.

DID HE ASK TO CHANGE THAT STATEMENT IN ANY WAY?
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1 A NO SIR.

2 Q AND THE STATEMENT OF THE MIRANDA RIGHTS WAS ALSO

3 ATTACHED TO THAT STATEMENT. IS THAT CORRECT?

YES SIR.

IS THAT THE STATEMENT THAT YOU DREW UP ON THAT DAY?

YES SIR, IT IS.

o
o > 0 >

DOES IT FAIRLY AND ACCURATELY DEPICT THE STATEMENT
8 THAT HE GAVE YOU THAT DAY?
YES SIR, IT IS.

10 AND IT IS ATTACHED TO THE ACTUAL STATEMENT, IS IT NOT?

11 YES SIR, IT IS.

12 IS THAT HIS SIGNATURE ON IT?

13 YES SIR.

14 WHO ELSE SIGNED IT AS WITNESSES?

> 0 > 0 > O »

15 DETECTIVE STRAIT WITNESSED IT AND DETENTION OFFICER
16 ROBERT GUZMAN.

17 WHEN WAS THAT STATEMENT COMPLETED? WHEN WAS IT

f o)

18 SIGNED?
19 AT 12:41 PM.
20 THAT WOULD BE IN THE AFTERNOON?
21 YES SIR.

THANK YOU.

Lo O >

22
23 MR. THOMPSON: I HAVE NO FURTHER QUESTIONS.
24 THE COURT: CROSS EXAMINATION.

25
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RUSS YEAGER - CROSS EXAMINATION BY MR. CHIARENZA 513

CROSS EXAMINATION BY MR. CHIARENZA:

Q

o 9 » O »

>

OFFICER YEAGER, WHEN MY CLIENT WAS BROUGHT TO THE
DETENTION CENTER AND YOU TOOK THE STATEMENT, HE ADMITTED
CASHING THOSE CHECKS WHEN YOU CONFRONTED HIM WITH THAT.
CORRECT?

" THAT'S CORRECT.

AND HE ADMITTED THAT'S HIS SIGNATURE ON THE BACK OF THE
CHECKS?

THAT'S CORRECT.

HE TOLD YOU THAT HE HAD GOTTEN THEM FROM DANA?

YES SIR.

AND HE TOLD. YOU THAT SHE WANTED HIM TO CASH THE
CHECKS SO THEY COULD BUY A CAR?

YES SIR.

YOU DIDN'T DISCUSS ANYTHING ABOUT A VEHICLE FIRST? HE
TOLD YOU THAT?

THAT'S RIGHT,

AND WORKING ON THIS CASE, YOURE AWARE THAT DURING
THE TIME THAT WERE TALKING ABOUT A CAR WAS IN FACT
PURCHASED BY THESE INDIVIDUALS?

YES SIR.

NOW, WHEN HE WAS ORIGINALLY BROUGHT IN AND HE WAS
CHARGED WITH WHAT HE STANDS TRIAL FOR HERE TODAY, ARE YOU
AWARE OF THOSE CHARGES?

'YES SIR.
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RUSS YEAGER - CROSS EXAMINATION BY MR. CHIARENZA 514
1 Q MURDER, ARMED ROBBERY, AND THREE COUNTS OF FORGERY.
2 RIGHT?
3 A YES SIR.
4 Q YOURE .;XLSO AWARE THAT HE WAS ALSO SERVED WITH TWO
5 COMMITMENTS WHEN HE WAS BROUGHT IN?
6 A YES SIR.
7 Q AND A COMMITMENT MEANS YOU'VE BEEN IN COURT
8 PREVIOUSLY AND STILL OWE TI{E.CO[JRT SOME MONEY OR THIRTY
9 DAYS OR SOME SORT OF SENTENCE, AND THAT YOU DIDN'T COME
10 BACK AND DO THAT. RIGHT?
1 A RIGHT.
12 Q SO, A COMMITMENT IS ISSUED BY A JUDGE AND GIVES ALL THE
13 LAW ENFORCEMENT OFFICERS IN THE COUNTY THE AUTHORITY TO GO .
14 AND ARREST SOMEBODY WHO OWES THE COURT SOME MONEY OR
15 OWES THE COURT SOME TIME. CORRECT?
16 A CORRECT.
17 Q SO, THE COMMITMENTS THAT'HE WAS SERVED WITH IN THIS
18 CASE HAD ABSOLUTELY NOTHING TO DO WITH MR. CUBLEY.
19 CORRECT?
20 A THAT'S RIGHT.
21 Q NOW, HE TOLD YOU THAT HE WAS, THAT HE HAD AN
22 OUTSTANDING DOMESTIC VIOLENCE WARRANT, WHEN YOU WERE
23 SPEAKING WITH YOU. RIGHT?

24 A YES SIR, HE DID,



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

517

ROBERT GUZMAN - DIRECT EXAMINATION BY MS. COLLINS 515

Q

Ol

ARE YOU AWARE THAT IN FACT THOSE COMMITMENTS WERE
FOR SOMETHING DIFFERENT? DO YOU HAVE ANY KNOWLEDGE OF
THAT?

NO, I HAVE NO KNOWLEDGE OF THAT.

BUT YOU WOULD TESTIFY THAT EVEN IF HE HAD ABSOLUTELY
NOTHING TO DO WITH WHAT HE'S ON TRIAL FOR TODAY, IT DOES
APPEAR THAT AT THE TIME HE LEFT TOWN THERE WERE ACTIVE

WARRANTS FOR HIM FOR COMMITMENT?

YES.

FOR WHICH HE COULD HAVE GONE TO JAIL?

YES.

I BELIEVE IT WAS YOUR TESTIMONY THAT WHEN Y'ALL FIRST
STARTED TALKING TO HIM, YOU TESTIFIED THAT HE UNDERSTOOD
ALL RIGHT, BUT HE COULDN'T READ OR WRITE IN ENGLISH. IS THAT
CORRECT?

THAT'S CORRECT.

MR. CHIARENZA: THAT'S ALL I HAVE, YOUR HONOR.

MR. THOMPSON: NOTHING FURTHER, YOUR HONOR.

THE COURT: YOU MAY STEP DOWN.

MS. COLLINS: YOUR HONOR, THE STATE'S NEXT WITNESS IS
ROBERT GUZMAN. |

ROBERT RIVERA GUZMAN III, DULY SWORN,

TESTIFIED AS FOLLOWS:

DIRECT EXAMINATION BY MS. COLLINS:

Q

WOULD YOU PLEASE STATE YOUR NAME FOR THE RECORD?
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1A ROBERT RIVERA GUZMAN IIL
2 Q . WHAT'S YOUR TITLE?
1 A I'M A DETENTION OFFICER WITH THE YORK COUNTY SHERIFF'S
4 OFFICE.
5 Q WHERE ARE YOU CURRENTLY EMPLOYED? WITH THE YORK
6 COUNTY SHERIFF'S DEPARTMENT?
7 A WITH THE YORK COUNTY DETENTION CENTER, A DIVISION OF
8 THE YORK COUNTY SHERIFF'S OFFICE.
s Q AND T SHOULD REFER TO YOU AS OFFICER GUZMAN?
10 | A YES MA'AM.
1 Q WERE YOU SO EMPLOYED IN DECEMBER OF 2006, DECEMBER OF
12 LAST YEAR?
13 A YES MA'AM,
4 Q DID YOU HAVE OCCASION TO SPEAK WITH THE DEFENDANT,
15 ISATAS GUTIERREZ ON DECEMBER 10, 20067
16 A ~ YES MA'AM.
7 Q WHAT CAUSED YOU TO SPEAK TO THE DEFENDANT ON THAT
18 DAY?
v A DETECTIVE YEAGER AND DETECTIVE STRAIT REQUESTED THAT I

20 TRANSLATE.
21 WAS THAT THE FIRST TIME YOU HAD MET MR. GUTIERREZ?
22 YES MA'AM.

23 . YOU HAD NOT HAD ANY PRIOR KNOWLEDGE OF HIM SOCIALLY?

-0 PO

24 NO MA'AM.
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Q
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YOU HAD NOT HAD ANY PRIOR INVOLVEMENT WITH HIM AS A

GUARD AT THE DETENTION CENTER?

NO MA'AM.
DO YOU RECALL APPROXIMATELY WHAT TIME YOU MET WITH

THEM?

APPROXIMATELY 8:00 OR 9:30 A.M., 8:00 OR 9:30.
WERE YOU ON DUTY AT THE TIME?

YES MA'AM.

DRESSED AS YOU ARE TODAY?

YES MA'AM.

FOR THE PURPOSE OF THE RECORD, I WILL REFLECT THAT YOU

ARE IN DETENTION CENTER UNIFORM.

YES MA'AM.
WHERE DID YOU GO TO MEET WITH THE DEFENDANT?

TO THE INTERVIEW ROOM IN THE INTAKE AREA OF THE YORK

COUNTY DETENTION CENTER.

WHO ALL WAS PRESENT?

DETECTIVE YEAGER AND DETECTIVE STRAIT.

WAS THE DEFENDANT HANDCUFFED AT THAT TIME?

NO MA'AM.

HOW DID YOU CONVERSE WITH THE DEFENDANT?

IN SPANISH.

WOQULD YOU TELL THE JURY A LITTLE BIT ABOUT YOUR

BACKGROUND AND HOW YOU CAME TO BE WELL-VERSED IN THE

SPANISH LANGUAGE?
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A
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I AM MEXICAN-AMERICAN. MY FATHER WAS MEXICAN. MY
MOTHER WAS AMERICAN. I WAS BORN IN PHOENIX, ARIZONA. AT THE
AGE OF THREE I MOVED TO CALIFORNIA. I GREW UP IN CALIFORNIA IN
PLACES LIKE SAN DIEGO, FRESNO, OAKLAND UNTIL I WAS FIFTEEN.

WHEN I WAS FIFTEEN I MOVED OUT HERE TO SOUTH CAROLINA ‘
UNTIL I WAS SIXTEEN. FROM THE TIME I WAS SIXTEEN UNTIL I WAS
NINETEEN ILIVED IN SOUTH MIAMI, FLORIDA. AND THEN AFTER
NINETEEN I MOVED BACK UP HERE TO THE PRESENT.

IGREW UP IN THE LATIN CULTURE. I GREW UP IN A LATIN
HOUSEHOLD WHERE I HAD A FAMILY THAT SPOKE SPANISH. I SPOKE
SPANISH. I SPOKE SPANISH IN THE LATIN COMMUNITY, BOTH IN
FLORIDA AND IN CALIFORNIA, FOR MOST OF MY LIFE.

YOU SPOKE IN TERMS OF GROWING UP. BUT YOU ALSO
MENTIONED LIVING IN CALIFORNIA, AS WELL ASIN ARIZONA, AS
WELL AS IN FLORIDA. DID YOU INTERACT WITH A LARGE PERCENTAGE
OF THE HISPANIC POPULATION TITIERB?

THE AREAS THAT I LIVED IN WERE NINETY PERCENT OR MORE
SPANISH CULTURE, SPANISH COMMUNITY.

AND THEREFORE, YOU ARE ABLE TO UNDERSTAND THOSE WHO
SPEAK SPANISH?

YES MA'AM.

- AND YOURE ABLB TO CONVERSE WITH THEM IN SPANISH?

YES MA'AM.

DOES SPANISH HAVE DIFFERENT DIALECTS?

YES MA'AM.
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JUST LIKE WE MIGHT HAVE SOUTHERN OR OTHER DIALECTS IN
ENGLISH?

YES MA'AM.

DID YOU HAVE ANY TROUBLE CONVERSING WITH THE
DEFENDANT, ISAIAS GUTIERREZ ON DECEMBER 10, 2006?

NO MA'AM.

WAS THERE ANY CONFUSION ABOUT DIALECTS OR ANYTHING IN
THAT REGARD?

NO MA'AM.

DID HE EVER INDICATE THAT HE COULDN'T UNDERSTAND YOU?

- THERE WAS A COUPLE OF TIMES WHEN HE DIDN'T QUITE

UNDERSTAND THE IDEA I WAS TRYING TO CONVEY, SO 1 WOULD RE-
WORD OR REPHRASE THE SENTENCE AND THEN HE WOULD
UNDERSTAND IT.

cSO, AFTER YOU RE-WORDED OR REPHRASED IT, HE INDICATED
THAT HE DID UNDERSTAND?

YES MA'AM.

DID YOU EVER HAVE TROUBLE UNDERSTANDING MR.
GUTIERREZ?

NO MA'AM.

DID YOU AT ANY TIME MAKE ANY PROMISES TO MR. GUTIERREZ
IN SPANISH?

NO MA'AM.

DID YOU AT ANY TIME MAKE ANY THREATS TO MR. GUTIERREZ

IN SPANISH?
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NO MA'AM.

DID HE AT ANY TIME INDICATE TO YOU THAT ANYONE HAD
MADE ANY PROMISES OR THREATS TO HIM TO CAUSE HIM TO SIGN HIS
STATEMENT?

NO MA'AM.

DO YOU RECALL WHETHER OR NOT YOU REVIEWED WITH HIM
HIS RIGHTS?

I ASKED HIM IF HE COMPREHENDED HIS RIGHTS.

WHAT DID HE RELATE TO YOU?

HE SAID YES,

DID HE ASK YOU FOR ANY ELABORATION ON THAT?

NO MA'AM.

DID HE ASK YOU TO GO THROUGH HIS RIGHTS AGAIN?

NO MA'AM.

DID YOU GO THROUGH HIS RIGHTS AGAIN?

NO MA'AM.

WERE YOU SATISFIED THAT HE UNDERSTOOD HIS RIGHTS?

YES MA'AM. |

OFFICER GUZMAN, I'M GOING TO SHOW YOU WHAT HAS BEEN

MARKED FOR IDENTIFICATION PURPOSES AS STATE'S EXHIBIT 106. DO

YOU RECOGNIZE THAT DOCUMENT?

THIS DOCUMENT, NO MA'AM.

LET ME REPHRASE. THAT'S A TWO-PAGE DOCUMENT I'VE
HANDED YOU. CORRECT? |

YES MA'AM.
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2

THE TOP PORTION IS A WAIVER OF RIGHTS. CORRECT?

YES MA'AM. INEVER SAW THIS DOCUMENT.

YOU DIDN'T WITNESS THAT, YOU DIDN'T SIGN THAT?

NO MA'AM.

IF YOU WOULD, TURN TO THE ATTACHED PAGE, DO YOU
RECOGNIZE THAT DOCUMENT?

YES MA'AM.

THE ONE THAT IS THE SECOND PORTION OF EXHIBIT 106, YOU DO
RECOGNIZE?

YES MA'AM.

DID YOU REVIEW THAT STATEMENT WITH THE DEFENDANT IN
SPANISH?

YES MA'AM.

DID YOU READ THAT TO HIM AS IT'S WRITTEN THERE? IT'S
WRITTEN IN THE ENGLISH LANGUAGE. DID YOU READ IT TO HIM IN
SPANISH?

YES MA'AM.

DID HE AFFIRM TO YOU THAT THAT WAS HIS STATEMENT?

YES MA'AM.

DID HE AFFIRM TO YOU THAT THAT WAS TRUE?

YES MA'AM.

DID HE EVER ASK TO MAKE ANY ADDITIONS OR CORRECTIONS
TO THAT STATEMENT?

NO MA'AM.
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Q

IF HE HAD DONE SO, WOULD YOU HAVE MADE THOSE ADDITIONS
OR CORRECTIONS AND HAVE HIM INITIAL THEM?

[ WOULD HAVE INFORMED THE DETECTIVES THAT HE WANTED
THOSE DONE.

BUT HE DID NOT DO SO.

NO MA'AM.

DID THE DEFENDANT SIGN THAT STATEMENT IN YOUR
PRESENCE?

YES MA'AM.

DID YOU WITNESS HIS SIGNATURE BY SIGNING YOUR NAME
BELOW?

YES MA'AM.

DID DETECTIVE STRAIT ALSO WITNESS THE DEFENDANT'S
SIGNATURE AND SIGN HIS NAME IN YOUR PRESENCE?

YES MA'AM. |

I REALIZE YOU DIDN'T REVIEW THE PRIOR SHEET, BUT ON THE
PRIOR SHEET, THERE'S A REFERENCE TO THE DEFENDANT GOING TO
THE NINTH GRADE.

I'M SORRY, MA'’AM. WOULD YOU REPEAT? |

ON THE PRIOR SHEET THERE'S A REFERENCE TO THE DEFENDANT
GOING THROUGH THE NINTH GRADE.

YES MA'AM.

DO YOU SEE THAT AT THE BOTTOM?

YES MA'AM.
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Q
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AND I REALIZE YOU WEREN'T THERE WHEN THAT WAS
REVIEWED, BUT DO YOU KNOW, IS THE NINTH GRADE IN MEXICO THE
SAME AS THE NINTH GRADE IN THE UNITED STATES?

I KNOW THAT FOR A MAJORITY OF THE PEOPLE IN MEXICO THAT -
GO TO THE NINTH GRADE IS ACTUALLY PRETTY GOOD. I'M NOT SURE
OF THE ACTUAL SYSTEM THEY EMPLOY, BUT I DO KNOW THAT MOST
PEOPLE 1 DEAL WITH ONLY MAKE IT THROUGH GRAMMAR SCHOOL, IF
THEY'RE LUCKY.

DO YOU KNOW IF PUBLIC EDUCATION IN ME.XICO ACTUALLY
GOES BEYOND NINTH GRADE?

NO MA'AM, I DON'T.

YOU DON'T KNOW ONE WAY OR THE OTHER?

NO MA'AM.

THANK YOU. IF YOU WOULD TURN AGAIN TO THE SECOND PAGE .
OF THAT.

MS. COLLINS: YOUR HONOR, AT THIS TIME I WOULD MOVE
STATE'S EXHIBIT 106 INTO EVIDENCE, BEING TWO PAGES OF THAT
EXHIBIT.

MR. CHIARENZA: YOUR HONOR, I WOULD JUST RENEW MY PRIOR
OBJECTION.

THE COURT: IT'S ADMITTED OVER OBJECTION.

(WHEREUPON STATE'S EXHIBIT NUMBER 106 WAS ADMITTED INTO
EVIDENCE OVER OBJECTION)
OFFICER GUZMAN, IF YOU WOULD BE SO KIND TO READ THAT TO

THE JURY COMPLETELY IN ENGLISH, PLEASE.
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A

"VOLUNTARY STATEMENT. I, ISATAS GUTIERREZ, KNOW AND
UNDERSTAND MY RIGHTS, HAVING DECIDED TO ANSWER QUESTIONS
AT THIS TIME, I NOW MAKE THE FOLLOWING STATEMENT ON THE
DEATH OF CLARENCE CUBLEY BY TWO DETECTIVES OF THE YORK
COUNTY SHERIFF'S OFFICE. I TOLD THEM I DIDN'T KNOW ANYTHING
ABOUT MR. CUBLEY'S DEATH UNTIL I WAS IN CUSTODY IN MISSOURI
AND A WHITE BOY SHOWED ME A NEWSPAPER ARTICLE. INEVER
WENT TO MR. CUBLEY'S TRAILER TO ROB OR ASSAULT HIM. IDID
KNOW MR. CUBLEY BECAUSE WE LIVED IN THE TRAILER PARK IN FORT
MILL FOR ABOUT TWO YEARS. IWAS TOLD DANA MADE STATEMENTS
SAYING I WAS THE ONE WHO KILLED MR. CUBLEY. I THINK DANA
MADE THESE STATEMENTS BECAUSE SHE WAS MAD AT ME. 1LEFT
ROCK HILL ABOUT THIS TIME BECAUSE THE POLICE WERE COMING
AROUND MY TRAILER LOOKING FOR ME. I KNEW I HAD WARRANTS ON
ME BECAUSE 1 DIDN'T SHOW UP FOR COURT ON A CRIMINAL DOMESTIC
VIOLENCE CHARGE. IDID NOT HIT DANA BUT SHE TOLD THE POLICE 1
DID. ILEFT TOWN TO GET AWAY FROM DANA AND SO I WOULDN'T GO
TO JAIL. BEFORE I LEFT TOWN DANA GAVE ME SOME CHECKS SHE
SAID HER GRANDFATHER GAVE HER. SHE WANTED ME TO CASH THE
CHECKS SO SHE COULD BUY A CAR. 1DID CASH THESE CHECKS. I WAS
SHOWN PICTURES FROM THE BANK AND I TOLD THE DETECTIVES THAT
WAS ME IN THE PICTURESJ. THE DETECTIVES SHOWED ME COPIES OF
THE CHECKS FROM THE BANK. I TOLD THEM THAT WAS THE CHECKS I
CASHED AND THAT WAS MY SIGNATURE ON THE BACK OF THE

CHECKS. WHEN ILEFT TOWN I GOT A TAXI FROM THE BP ON HIGHWAY
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21 AND WENT TO THE GREYHOUND BUS STATION IN CHARLOTTE. I

WENT TO KENTUCKY AND I STAYED ABOUT A YEAR. THEN I WENT TO
FLORIDA FOR ALMOST TWO YEARS. I WAS DOING ROOFING WORK. AND
WENT TO WHEREVER THE JOBS WERE. 1 WENT TO TEXAS, KANSAS AND
MISSOURI, WHERE I WAS ARRESTED. THIS STATEMENT WAS WRITTEN
FOR ME BY DETECTIVE YEAGER. I HAVE READ IT AND IT IS MY TRUE
AND ACCURATE STATEMENT."

DID YOU READ HIM THE NEXT PORTION OF THE STATEMENT
REGARDING CONSISTING OF ONE PAGE?

YES MA'AM. "THE STATEMENT ABOVE CONSISTING OF ONE PAGE
IS MADE OF MY OWN FREE WILL. NO ONE HAS THREATENED ME IN
ANY WAY OR PROMISED ME SPECIAL TREATMENT THAT CAUSED ME
TO MAKE THIS STATEMENT. I AM SIGNING MY NAME IN THE SPACE
BELOW TO SHOW THAT THIS IS MY STATEMENT AND THAT IT IS TRUE."

AND THE DEFENDANT SIGNED THAT STATEMENT IN YOUR
PRESENCE?

YES MA'AM.

AND IT'S DATED 12/10/06, AND THE TIME IS 12:41. IS THAT
CORRECT?

YES MA'AM.

AT NO TIME PRIOR TO SIGNING THAT STATEMENT DID THE
DEFENDANT REQUEST THE ASSISTANCE OR PRESENCE OF AN
ATTORNEY. IS THAT CORRECT?

YES MA'AM.
' THAT IS CORRECT THAT HE DID NOT MAKE SUCH A REQUEST?



528

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

EDDIE STRAIT - DIRECT EXAMINATION BY MR. THOMPSON 526

A HE DID NOT MAKE ANY REQUEST FOR AN ATTORNEY.
Q THANK YOU, OFFICER. PLEASE ANSWER ANY QUESTIONS MR.
CHIARENZA MAY HAVE.

MR. CHIARENZA: I DON'T HAVE ANY QUESTIONS FOR OFFICER
GUZMAN.
THE COURT: YOU MAY STEP DOWN.
MS. COLLINS: WE WOULD ASK THAT THIS WITNESS BE EXCUSED.
THE COURT: YOU MAY."
MR. THOMPSON: THE STATE CALLS EDDIE STRAIT, YOUR HONOR.
WILLIAM EDWARD STRAIT, JR., DULY
SWORN, TESTIFIED AS FOLLOWS:
DIRECT EXAMINATION BY MR, THOMPSON:
Q DETECTIVE STRAIGHT, WOULD YOU STATE YOUR FULL NAME
FOR THE COURT, PLEASE?
WILLIAM EDWARD STRAIT, JR.
. 'WHERE DO YOU WORK?
FOR THE YORK COUNTY SHERIFF'S DEPARTMENT?
HOW LONG HAVE YOU BEEN THERE?

ALMOST FOURTEEN YEARS.

o L0 > O »

CAN YOU TELL ME HOW LONG YOU'VE BEEN IN LAW
ENFORCEMENT ALL TOGETHER?

ALMOST FOURTEEN YEARS.

2

CAN YOU TELL ME, WHAT ARE YOUR DUTIES THERE AT THE

SHERIFF'S DEPARTMENT?
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A
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I'M CURRENTLY ASSIGNED TO THE DETECTIVE'S DIVISION AND
THE CRIMES AGAINST PERSONS DIVISION.
| IS THAT WERE YOU WERE ASSIGNED BACK ON DECEMBER 31, OF
2002?

YES, ITIS.

CAN YOU TELL ME, AT THAT TIME DID YOU BECOME INVOLVED
IN INVESTIGATING THIS CASE?

1 DID.

HOW DID YOU BECOME INVOLVED?

THEY ASKED FOR A DETECTIVE AND THE FORENSICS UNIT AFTER
THE PATROL OFFICERS ARRIVED AT THE SCENE THAT DAY. I THINK
THEY LEFT THE OFFICE HERE IN YORK; SO, ALMOST FORTY-FIVE
MINUTES LATER WHEN WE GOT TO THE ADDRESS ON HIGHWAY 21.

CAN YOU TELL ME, HOW MANY DETECTIVES WORKED WITH THE
CRIMES AGAINST PERSONS UNIT AT THAT TIME?

THREE.

YOU WERE ONE OF THOSE THREE?

THAT'S CORRECT.

NOW, CAN YOU TELL ME, ULTIMATELY, WERE YOU ASSIGNED AS
THE CASE AGENT IN THIS CASE?

1 WAS.

CAN YOU TELL ME WHAT THAT MEANS?

THE CASE AGENT BASICALLY IS JUST THE LEAD INVESTIGATOR,
KEEPS UP WITH THE PAPERWORK. WE HAVE PAPERS AND SEARCH

WARRANTS AND STUFF LIKE THAT COMING IN FOR WEEKS, DAYS AND
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MONTHS AND SOMEBODY HAS TO BE IN CHARGE OF KEEPING THAT IN
ORDER AND IN A FILE.

SO, YOU'RE NOT ONLY THE CASE AGENT IN THIS PARTICULAR
CASE, BUT YOU'RE THE PERSON THAT PEOPLE NEED TO REPORT DAILY
TO. IS THAT CORRECT? |

RIGHT.

AND YOU ALSO INSTRUCT OTHERS AS TO WHAT THEY SHOULD
DO FROM TIME TO TIME IN THE CASE?

OCCASIONALLY.

CAN YOU TELL ME, DID YOU BECOME THE CASE AGENT IN THIS
CASE?

IDID.

WERE YOU THE CASE AGENT IMMEDIATELY, OR DID THAT
FLAPPEN LATER?

IT'S LATER. THE REGULAR INCIDENT REPORTS ARE TURNED IN
AT THE END OF THE DAY AND THE CAPTAIN AND LIEUTENANT GO
THROUGH THEM THE NEXT MORNING AND ASSIGN THEM OUT.

SO, WAS THIS WAS ASSIGNED TO YOU THE NEXT DAY, JANUARY
19 *

ACTUALLY, WE WOULD HAVE BEEN OFF, SO...

YOU WOULD HAVE BEEN OFF?

YES.

YOU SAID YOU WENT TO THE SCENE THAT DAY ON THE 31ST.
HOW LONG DID YOU STAY AT THE SCENE?

APPROXIMATELY THREE HOURS.
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Q WHY WAS THAT?
A WE .STAYED TILL EVERYBODY WAS THROUGH, THE FORENSIC

ol R e

el ol ")

UNIT, THE OTHER DETECTIVES.

DID YOU ACTUALLY GO INTO THE SCENE YOURSELF?

NO, I DID NOT.

YOU STAYED JUST OUTSIDE?

CORRECT. |

DID YOU GET SOME OF THE INFORMATION THAT THEY HAD
OBTAINED FROM THE SCENE AT THAT POINT?

IDID. THEY HAD THE CRIME SCENE BLOCKED OFF FOR A FAIRLY
LARGE AREA BECAUSE IT WASN'T THAT FAR OFF THE ROADWAY. SO,
WE HAD SEVERAL CARS PARKED ALONG THE ROADWAY. THE FIRST
CARS FOR THE ORIGINAL OFFICERS WERE INSIDE THE CRIME SCENE.

AFTER THAT, WHAT ELSE DID YOU DO THAT DAY?

MYSELF AND LIEUTENANT HAGER WENT TO CAROLINAS
MEDICAL CENTER IN CHARLOTTE TO CHECK ON THE VICTIM.

WAS HE ABLE TO TALK TO YOU THAT DAY?

NO, HE HAD NOT REGAINED CONSCIOUSNESS.

ALL RIGHT.

WE ALSO SPOKE TO THE FAMILY.

WOULD YOU REPEAT THAT?

HE WAS STILL UNCONSCIOUS. HE WASN'T ABLE TO TALK. HIS
CONDITION REALLY HADN'T CHANGED FROM WHEN HE LEFT THE
RESIDENCE.

AND YOU SAID YOU ALSO TALKED TO THE FAMILY?
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1 A YES
2 Q FROM YOUR INVESTIGATION AT THAT POINT, WHAT, IF
3 ANYTHING, DID YOU LEARN?
4 A WELL, THE FACT THAT THERE WAS NO APPARENT FORCED
5 ENTRY AT THE RESIDENCE. WE ASKED THE FAMILY IF THEY KNEW OF
6 ANYTHING, THAT MAY HAVE HAD ANYTHING MISSING, ANYBODY
7 THAT MAY WANT TO HURT MR, CUBLEY. AND AT THAT POINT THE
8 ONLY THAT MAY HAVE BEEN MISSING WAS HIS WALLET.
5 Q SO, YOU KNEW AT THAT POINT THAT THERE MAY BE A WALLET
10 THAT YOU NEEDED TO BE LOOKING FOR?
1 A THAT'S CORRECT.
2 Q WERE YOU ABLE TO DO ANYTHING ELSE THAT DAY?
13 A NO, WE WERE NOT.
4 Q NOW, ON JANUARY 1, DO YOU REMEMBER WHAT DAY OF THE
15 WEEK THAT WAS? “
6 A 1 THINK IT WAS TUESDAY?
17 Q I'M ASKING YOU.
15 A IDO NOT KNOW THE DAY OF THE WEEK.
19 Q WELL, ON JANUARY 1, DO YOU RECALL WHAT YOU DID THAT
20 DAY? YOUSAY YOU WERE NORMALLY OFF.
a A RIGHT. WE WERE OFF FOR THE HOLIDAY, BUT MYSELF AND
2 - LIEUTENANT HAGER DID RIDE BACK UP TO THE HOSPITAL TO CHECK
23 ON MR. CUBLEY AGAIN.
% Q SO, ON THAT DAY YOU WENT BACK TO THE HOSPITAL TO CHECK

25 ON MR. CUBLEY AT THAT TIME?
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THAT'S CORRECT.

WHAT WAS HIS CONDITION? WERE YOU ABLE TO SPEAK WITH
HIM AT THAT TIME?

NO. HIS CONDITION STILL HADN'T CHANGED. DIFFERENT
FAMILY MEMBERS WERE STILL THERE. SO, WE DID SPEAK TO THE
FAMILY AGAIN.

SO, YOU SPOKE TO THE FAMILY AGAIN. WAS THERE ANYTH]N G
ELSE INVESTIGATION-WISE THAT YOU LEARNED THAT DAY FROM
SPEAKING WITH THE FAMILY?

YES. THAT'S THE DAY WE FOUND OiIT THAT A SAFEMAY BE
MISSING FROM THE RESIDENCE.

ALL RIGHT. NOW, AFTER THAT, THE NEXT DAY, JANUARY 2,
2003, DO YOU RECALL HOW THAT DAY BEGAN FOR YOU, WHAT YOU
STARTED DOING ON THAT DAY?

THAT WAS ACTUALLY THE FIRST DAY BACK TO WORK AFTER
THE HOLIDAYS, OUR REGULAR WORK DAY.

WAS THAT THE DAY THAT YOU WERE ASSIGNED AS CASE
AGENT?

YES.

WHAT DID YOU DO THAT DAY?

WE'D ALSO BEEN TOLD, ALONG WITH THE SAFE, ABOUT A
DISCOVER CARD THAT MAY BE MISSING. ITEMS IN THE SAFE WERE
THE TITLE TO A TRUCK; I THINK SOME OLD PAPERWORK; AND THE

DISCOVER CARD.
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I CALLED DISCOVER CARD THAT MORNING TO SEE IF THERED
BEEN ANY ACTIVITY ON IT. THERE HAD NOT BEEN AN ACTIVITY.
THEY DID NOTE AN INQUIRY ON IT. BUT THE ACTUAL SERVICE REP
WAS NOT THERE. THEY WERE GOING TO HAVE HER CALL ME BACK.

LATER THAT DAY, I THINK ABOUT MID-DAY, WE DID GO TALK TO
THE BANK OF AMERICA, WHERE SOMEONE HAD TRIED TO CASH A
CHECK ON MAUDE CUBLEY.

IS THAT WHEN YOU BECAME AWARE OF THE POSSIBLE
FORGERIES THAT WERE INVOLVED?

YES. HE DID NOT GET TO CASH THE CHECK, AND LEFT THE
CHECK AND TWO FORMS OF ID. \

WERE YOU ABLE TO OBTAIN THAT UNCASHED CHECK AND THE
TWO FORMS OF ID THAT DAY?

YES, WE WERE.

AND CAN YOU TELL ME, WERE YOU ALSO INFORMED BY THE
BANK OF AMERICA THAT THEY HAD GOTTEN THE OTHER TWO
CHECKS? |

YES. ACTUALLY, I THINK THEY FAXED US COPIES OF THE
CHECKS AND THE TWO ID'S ON THE SECOND, AND INFORMED US
THROUGH THEIR INVESTIGATION THEY FOUND TWO CHECKS THAT
HAD BEEN CASHED.

NOW, AS A RESULT OF THAT, WHO WERE YOU THEN LOOKING
FOR?

THE ID'S HAD THE NAME, ISAIAS DIAZ GUTIERREZ ON BOTH ID'S

AND THE CHECK.
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Q

SO, DID YOU THEN BEGIN LOOKING FOR ISAIAS GUTIERREZ AT
THAT POINT IN TIME?

YES. THROUGH THE INVESTIGATION WITH HIS NAME, WE FOUND
THAT HE WAS ASSOCIATED WITH A FEMALE NAMED DANA
BLACKMON. THE ONLY ADDRESS WE COULD COME UP WITH AT THAT
TIME WAS THE HIGHWAY 21 ADDRESS IN FORT MILL. SO, LATER THAT
NIGHT--

COULD THAT ADDRESS REFERENCE HAVE BEEN CORRECT AT
THAT TIME?

NO. IT COULD NOT HAVE BEEN.

WHY WAS THAT?

THERE WAS NOBODY LIVING THERE EXCEPT MR. CUBLEY AT
THAT TIME.

THEN WHAT DID YOU DO AS A RESULT OF THAT?

BASICALLY SPENT THE DAY TRYING TO LOCATE EITHER MR,
GUTIERREZ OR MS. BLACKMON.

ALL RIGHT.

AND WE DID LOCATE MS. BLACKMON LATE THAT NIGHT.

- HAD YOU ALSO FOUND OUT ABOUT THE TRAILER ON TWIN

LAKES ROAD?

NO, WE NEVER GOT THE EXACT ADDRESS. WE WERE JUST OUT
LOOKING, YOU KNOW, ASKING AROUND. WE WERE GETTING
DIFFERENT AREAS, DIFFERENT ADDRESSES,

ALL RIGHT.
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1 A AND ACTUALLY, WE DID COME UPON DANA ACTUALLY ON HER
2 ' WAY HOME TO TWIN LAKES AND FOLLOWED HER TO HER TRAILER.
3 Q SO, DID YOU ASK AROUND IN THAT AREA THAT YOU WERE
4 LOOKING FOR THESE INDIVIDUALS? & "
s A YES.
6§ Q WHEN YOU WERE ULTIMATELY ABLE TO FIND DANA, WAS THAT
7 THE FIRST CONTACT YOU HAD WITH HER?
8 A RIGHT.
5 Q NOW, YOU SAID THAT YOU SAW HER DRIVING AND FOLLOWED
10 HER HOME. WHAT HAPPENED AT THAT POINT?
1 A SHE WAS BY HERSELF. WE ASKED HER-~ ACTUALLY, MY
12 LIBUTENANT FOUND HER AND CALLED ME. 1MET THEM THERE A FEW
13 MINUTES LATER. WE WENT INSIDE TO TALK TO HER AND WAS ASKING
14 HER BASICALLY WHERE MR. GUTIERREZ WAS.
15 Q HAD YOU TOLD HER ANYTHING ABOUT THE CHECKS OR THE
16 ASSAULT AT THAT TIME?
17 A NO, JUST THAT WE NEEDED TO TALK TO MR. GUTIERREZ.
8 Q WAS MR. GUTIERREZ THERE AT ALL?
19 A NO, HE WAS NOT.
20 Q DID YOU STAY THERE AT HER TRAILER FOR A WHILE TALKING

21 WITH HER?
22 IDID.
23 DID SHE INDICATE TO YOU WHO LIVED AT THAT TRAILER?

24 SHE, MR. GUTIERREZ AND THEIR CHILD.

o > O P>

25 WAS THE CHILD THERE AT THAT POINT?
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A YES.

Q WAS ANYONE ELSE THERE EXCEPT HER AND THE CHILD?

A THAT'S ALL.

Q WHILE YOU WERE THERE WITH HER, DID MR. GUTIERREZ HAVE

ANY CONTACT WITH HER?

YES. THE PHONE RANG AND SHE BEGAN SPEAKING TO SOMEONE
AND SHE MOTIONED TO US THAT THAT WAS HIM.

WHEN THAT OCCURRED WHAT DID'YOU?

1 STEPPED OUTSIDE TO MY CAR AND CALLED AN EMPLOYEE OF
THE LOCAL PHONE COMPANY. THEY CAN'T TRACE LAND LINE CALLS,
BUT THEY COULD TELL ME THAT IT WAS A LONG DISTANCE CALL
COMING IN.

SO, YOU WERE ABLE TO LEARN THAT MUCH ABOUT THE CALL
COMING IN?

RIGHT.

WERE YOU ABLE TO DETERMINE WHETHER HE WAS

~ ATTEMPTING TO TRY TO COME BACK HOME TO HER AT THAT POINT?

WHEN SHE HUNG UP SHE TOLD US THAT HE HAD PLANNED TO
CALL BACK LATER AND THAT HE WOULD COME BACK TO SEE HER ONE
MORE TIME.

AS ARESULT OF THAT, DID YOU WAIT THERE IN THE TRAILER?

YES. ISTAYED A WHILE. SHE SAID HE WOULD BE THERE ABOUT
2:30, I THINK IT WAS. I STAYED THERE A LITTLE WHILE AND WHEN

LEFT WE HAD PATROL OFFICERS AND NARCOTICS OFFICERS KEEP AN

'EYE ON THE ROAD.
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1 Q DID THEY BASICALLY STAKE IT OUT AT THAT POINT?

2 A YES.

3 Q WOULD SHE HAVE KNOWN THAT THEY WERE THERE OR WAS IT
4 SUCH THAT SHE WOULD NOT? |

s A NO. IT'S A FAIRLY LONG DRIVE THAT GOES TO ABOUT TEN

6 TRAILERS DOWN THAT ROAD. THERE'S ONLY ONE WAY IN AND ONE

7 WAY OUT. |

s Q AND SO, YOU HAD OFFICERS WATCHING THE TRAILER WHEN

9 YOU LEFT?

0 A YES.

1 Q DID YOU HAVE ANY INDICATION THAT HE MIGHT TRY TO COME
12" BYTHATEVENING OR LATER THAT NIGHT?

3 A JUST WHAT SHE TOLD US THAT HE SAID HE MAY COME BACK

14 ABOUT 2:30 IN THE MORNING AND VISIT ONE MORE TIME.

15 Q DID THEY ACTUALLY STAY OUT THERE DURING THAT WHOLE
16 TIME?

7 A AS FAR AS I KNOW, THEY STAYED OVERNIGHT UNTIL THE NEXT
18 SHIFT CAME ON AT 6:00 A.M.

19 Q  ASARESULT WERE YOU EVER ABLE TO HAVE CONTACT WITH
20 THE DEFENDANT AT THAT POINT?
2 A NO.
2 Q NOW, HAD YOU TALKED TO ANY OF THE DEFENDANT'S FAMILY
23 MEMBERS AT THAT TIME? WERE YOU ABLE TO ASCERTAIN ANY OF HIS

24 FAMILY MEMBERS AND TALK TO THEM?
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A

YES. WE CONTACTED HIS BROTHER WHO LIVED IN McGUIRE'S
MOBILE HOME PARK.

WAS HE ABLE TO GIVE YOU ANY INFORMATION AS TO WHERE
THE DEFENDANT WAS?

NO.

NOW, AT THAT POINT, WERE YOU ABLE TO TALK TO DANA
ABOUT YOU WANTING HER TO DO, OR THAT YOU WERE WANTING TO
TALK TO HER AT THAT POINT?

YES. WE ASKED HER IF SHE WOULD COME IN THE NEXT
MORNING AND AT LEAST SIT DOWN AND GIVE US A FORMAL
STATEMENT FROM THE WEEKEND ON TO THE NIGHT WE SHOWED UP
AT HER PLACE.

DID SHE IN FACT COME TO YOUR HEADQUARTERS?

YES, SHE DID.

NOW, BEFORE WE REACH THE DATE OF JANUARY 2, AS PART OF
YOUR INVESTIGATION, YOU SAID WERE SEARCHING FOR BOTH OF

THEM THAT DAY. DID YOU ACTUALLY FORMALLY ENTER ANYTHING

"~ INTO YOUR COMPUTER TO SHOW THAT THERE WAS A SEARCH FOR HIM

AT THAT TIME? -

THE FACT THAT WE HAD THE TWO ID'S AND THE CHECK WHERE
HE HAD ATTEMPTED TO FORGE CHECKS, THAT IS CONSIDERED
FORGERY, OR AN ATTEMPT TO PASS THE CHECK AT THE BANK, WE DID

GET A WARRANT ON HIM FOR FORGERY AND ENTERED THAT INTO THE

- NATIONAL CRIME COMPUTER.
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Q

‘BUT YOU JUST ACTUALLY ENTERED THAT HISTORY INTO THE
CRIME COMPUTER BASED ON THE WARRANT AT THAT TIME?
THAT'S CORRECT.
NOW, ON JANUARY 3, TELL ME HOW THAT DAY STARTED FOR
YOU. WHAT DID YOU DO AT THAT POINT? DID DANA ACTUALLY COME
TO YOU THAT MORNING? |

YES. SHE CAME IN, I THINK ABOUT NINE THAT MORNING. AND

SHE DID SIT DOWN WITH US AND GIVE; I THINK ABOUT A SIX-PAGE

WRITTEN STATEMENT, HANDWRITTEN SHE DID HERSELF.

DID SHE IMPLICATE ISAIAS GUTIERREZ IN THAT STATEMENT?

YES, SHE DID. IDON'T REMEMBER ALL THE DETAILS, BUT
BASICALLY SHE WAS SAYING THAT HE HAD LEFT ON SUNDAY, PLAYED
SOCCER OR SOMETHING; CAME BACK AND HAD DIFFERENT CLOTHES
ON. SAID HE HAD GOTTEN DIRTY WAS THE REASON HE HAD ON
DIFFERENT CLOTHES. SHE WENT ON TO SAY THAT HE HAD'LEFT WITH
SOME FRIENDS AND THE DAY HE WENT TO WORK HE NEVER CAME
BACK HOME. BASICALLY HAD TOLD HER THAT HE HAD DONE
SOMETHING BAD AND WASN'T COMING BACK.

DID SHE IN FACT MENTION THAT HE HAD GONE AND BEEN
INVOLVED IN THE COMMISSION OF THIS CRIME AT THAT POINT? NOT
JUST THE FORGERY, BUT THE CRIME AGAINST MR. CUBLEY?

I THINK SHE DID MENTION THAT THEY HAD BROKEN IN AND GOT
THE SAFE, OR HAD WENT TO HIS HOUSE AND GOT THE SAFE.

OKAY. NOW, DID SHE MLICATE HERSELF IN ANY OF THIS AT

ALL?
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A
Q
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NOT AT Ai,L.

NOW, AFTER YOU TOOK THAT INTERVIEW WITH HER, WHAT ELSE
DID YOU DO THAT DAY AS FAR AS INVESTIGATING THIS CASE?

SHE ACTUALLY LEFT AFTER THE INTERVIEW. SHORTLY AFTER
THAT I GOT A CALL BACK FROM DISCOVER CARD FROM THE SERVICE
REP THAT ACTUALLY TALKED TO THE PERSON ON THE PHONE THAT
NIGHT. I HAD LEFT A MESSAGE FOR THEM TO CALL AND IT CAME IN.

WHEN SHE PULLED UP HER SCREEN, THE NOTES THAT SHE HAD

' MADE TO HERSELF, IT HAD THE TELEPHONE NUMBER THE CALL WAS

MADE FROM, AND A NOTATION THAT A WHITE FEMALE HAD
ATTEMPTED TO GET A PIN NUMBER ON THIS CARD, AND DID NOT
KNOW ANY OF THE CARD HOLDER'S INFORMATION, SUCH AS DATE OF -
HER DATE OF BIRTH AND HER MOTHER'S MAIDEN NAME.

WERE YOU ABLE TO TRACE THAT PHONE NUMBER BACK?

YES. IT CAME BACK TO DANA BLACKMON'S RESIDENCE.

WAS THAT THE RESIDENCE ON TWIN LAKES?

THAT'S CORRECT.

AND AT THAT POINT WHAT DID YOU DO?

WE DROVE BACK TO HER RESIDENCE AND ASKED HER IF SHE
WOULD COME BACK IN AND TALK TO US AGAIN; THAT SOME THINGS
IN HER FIRST STATEMBNT JUST DIDN'T ADD UP AND WE NEEDED TO
TALK TO HER AGAIN.

DID SHE COME IN AT THAT TIME?

YES. WE FOLLOWED HER BACK AT THAT TIME BECAUSE THE

FIRST TIME SHE CAME IN SHE DID NOT HAVE HER CHILD WITH HER.
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WHEN WE WENT BACK TO GET HER SHE HAD HER CHILD AND SAYING
THAT SHE DIDN'T HAVE ANYBODY TO WATCH HIM OR PICK HIM UP. I
MEAN HER; EXCUSE ME. -

HAD SHE MADE ARRANGEMENTS FOR SOMEONE TO WATCH THE
CHILD THAT MORNING WHEN SHE CAME IN?

THE FIRST TIME, YES.

SO, WE LET HER DRIVE BACK WITH THE CAR SEAT AND BRING
THE CHILD. AS SOON AS WE GOT HERE WE CALLED HER PARENTS AND
MADE ARRANGEMENTS FOR THEM TO éoms PICK UP THE CHILD.

WHEN YOU TALKED TO HER AT THAT TIME, WAS THAT WHEN
SHE GAVE HER SECOND STATEMENT?

YES. WE CONFRONTED HER WITH THE INFORMATION WE HAD,
THAT IT WAS HER WHO CALLED ABOUT THE DISCOVER CARD. AND
THAT'S WHEN SHE GAVE THE SECOND STATEMENT.

AND DID SHE THEN ADMIT CALLING DIS'ECOVER CARD AT THAT
TIME?

YES, SHE DID. |

DID SHE FURTHER IMPLICATE MR. GUTIERREZ IN THE CRIME
AGAINST MR. CUBLEY AT THAT TIME?

YES. IN HER SECOND STATEMENT SHE BASICALLY STATED SHE

KNEW ABOUT IT FROM THE TIME THAT HE CAME HOME AND TOLD HER

- HEHAD DONE IT. AND THEN SHE WENT WITH HIM AND CASHED THE

CHECKS AND SO FORTH.
SO, SHE STILL HAD NOT ADMITTED THAT SHE WENT AT THAT

TIME. IS THAT CORRECT?
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TO MR. CUBLEY'S RESIDENCE, RIGHT.

NOW, AS A RESULT OF TALKING TO HER ON THIS DATE, THAT
SAME DAY, ON THE SECOND STATEMENT, DID YOU NOTIFY FSU OF
ANYTHING, OR THE FORENSICS TEAM?

YES. DURING HER STATEMENT SHE TOLD US ABOUT THE
WHEREABOUTS OF THE SAFE.

HOW DID SHE DESCRIBE THAT TO YOU?

WHERE IT WAS?

YES. ‘WHAT WAS THE DIRECTION?

SHE JUST SAID HE THREW IT IN THE CREEK JUST BELOW THEIR
HOUSE. I WAS FAMILIAR WITH THE LOCATION, KNEW WHERE
DUTCHMAN CREEK WAS AT.

ALL RIGHT.

WE ALWAYS USUALLY HAVE TWO DETECTIVES IN AN
INTERVIEW AND, IN A CASE LIKE THAT, ONE CAN STEP OUT AND PASS
THAT INFORMATION ON.

WAS THAT DONE?

YES.

IN FACT, IS THAT WHEN THE SAFE RECOVERED FROM
DUTCHMAN CREEK?

YES, IT WAS.

AS A RESULT OF THE RECOVERY OF THE SAFE, DID YOU ASK FSU
TO DO ANYTHING ELSE THAT DAY, AS A RESULT OF HER STATEMENT,
AND ALSO AS A RESULT OF THE RECOVERY OF THE SAFE?

YES, DO A SEARCH OF HER RESIDENCE.
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Q DID SHE AGREE TO A SEARCH OF HER RESIDENCE?
YES. SHE SIGNED A CONSENT FORM.
Q SHE CONSENTED TO THE SEARCH OF HER RESIDENCE. AND DID

THAT FORM ALSO INCLUDE A CONSENT TO SEARCH HER CAR?

A YES.

Q AT THAT POINT, IS THAT WHEN YOU ASKED THE FORENSIC UNIT
TO SEARCH THAT AS WELL? | |

A YES. THAT'S THE CAR AT THE RESIDENCE.

DID YOU ALLOW DANA TO LEAVE AT THAT POINT IN TIME?
NO. AT THAT TIME SHE WAS CHARGED WITH ACCESSORY AFTER

THE FACT OF THE ARMED ROBBERY AND GIVING FALSE INFORMATION.,

Q WERE ANY OTHER WARRANTS OBTAINED ON MR. GUTIERREZ AT
THAT TIME?

A YES. -

Q WHAT WARRANTS WERE THOSE?

ARMED ROBBERY AND ASSAULT AND BATTERY WITH INTENT TO
KILL AND THE FORGERIES. WE ADDED THE OTHER TWO FORGERIES.
Q NOW, THE ASSAULT AND BATTERY WITH INTENT TO KILL, WHY
WAS THAT ISSUED? WE'RE HERE TODAY ON A MURbER CHARGE. WHY
AT THAT TIME WAS IT ASSAULT AND BATTERY WITH INTENT TO KILL?
A MR. CUBLEY WAS STILL ALIVE AT THAT TIME.
SO; HAD YOU BEEN ABLE TO CHECK ON THE CONDITION OF MR.
CUBLEY DURING THIS DAY?
A WE'RE ON THE THIRD?

WERE ON THE THIRD.
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A IDON'T REMEMBER CHECKING ON HIM ON THE THIRD.

Q THE NEXT TIME YOU WERE ABLE TO GA]NANYINFORMATION,
WAS THAT ON THE FOURTH? DO YOU RECALL?

A (NO RESPONSE)

OR WERE YOU OFF THAT DAY?
I DON'T RECALL ANYTHING ON THE FOURTH. I THINK THAT WAS
A SATURDAY.

Q WERE YOU OFF THAT DAY?

A YES.

DURING THIS TIME DID YOU STILL HAVE OFFICERS NOW
 NOTIFIED TO LOOK FOR ISAIAS GUTIERREZ?

A YES. WE ALSO HAD INFORMATION THAT HE WAS NOT IN THE
AREA BECAUSE OF THE PHONE CALL. BUT WE DO HAVE THE
INFORMATION OUT TO ALL THE LOCAL AGENCIES. -

Q YOU WERE STILL ACTIVELY FIND HIM AT THAT TIME, YOUR
DEPARTMENT AND OTHERS?

A YES.

CAN YOU TELL ME, ON JANUARY 5, WHAT IF ANYTHING DID YOU.
LEARN ABOUT MR. CUBLEY'S CONDITION THAT DAY?

A WE WERE OFF THAT DAY, BUT 1 WAS CALLED AT HOME THAT
EVENING AND NOTIFIED THAT HE HAD PASSED AWAY THAT DAY.

Q YOU WERE OFF, SO THAT WAS, I BELIEVE, ON A SUNDAY?

A SUNDAY, YES.

Q SO, ON JANUARY 6, WHAT WAS THE NEXT THING YOU DO TO

FORWARD THE CASE?
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1 A OBVIOUSLY IT HAD MOVED UP TO A DIFFERENT LEVEL FROM
2 ARMED ROBBERY TO A HOMICIDE, WE BROUGHT DANA BACK OUT
3 FROM THE JAIL AND WANTED TO SIT DOWN FOR A THIRD INTERVIEW
4 WITH HER. WE BASICALLY TOLD HER THAT, YOU KNOW, WE STILL
5 DIDN'T BELIEVE QUITE EVERYTHING THAT SHE WAS TELLING US AND,
6 YOU KNOW, THAT THIS WAS THE TIME FOR HER TO JUST GO AHEAD
7 AND TELL IT ALL.
8 Q ~ DID YOU TELL HER THAT MR. CUBLEY HAD DIED AT THAT
9 POINT?
10 A Nb, NOT AT THAT POINT.
11 Q WHEN YOU SAT DOWN AND TALKED TO HER AT THAT TIME,
12 WERE MORE THAN JUST YOU, OR WERE THERE MORE OFFICERS WHO
13 TALKED TO HER DURING THAT PERIOD?
14 A YES, SHE TALKED To SEVERAL OF US. .
15 Q DURING THAT CONVERSATION, DID SHE ULTIMATELY GIVE HER
16 THIRD AND FINAL STATEMENT? |
17 A SHE DID.
18 Q . IN THAT ONE, DID SHE ADMIT HER FAULT IN THIS CASE?
19 A YEAH, FROM THE SECOND TO THE THIRD, THAT WAS REALLY
20 THE ONLY DIFFERENT, WAS THE FACT THAT SHE KNEW IT
21 | BEFOREHAND, WENT WITH HIM TO THE RESIDENCE OF MR. CUBLEY,
22 AND DID HAVE SOME HAND IN HELPING HIM.
23 Q SHE HAD BEEN INCARCERATED FROM THE THIRD, FROM HER

24 INITIAL ARREST TO THIS POINT?

25 A THAT'S CORRECT.
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SHE HAD NOT LEFT THE DETENTION CENTER?

NO, SHE HAD NOT.

NOW, THE CAR THAT SHE DROVE UP HER ON THE THIRD, DO YOU
RECALL WHAT CAR THAT WAS?

IT WAS A WHITE PONTIAC, THE ONE THEY HAD BOUGHT.

SO, THAT'S THE ONE THEY HAD JUST BOUGHT?

THAT'S CORRECT.

SO, AFTER EVERYTHING HAD HAPPENED, THIS IS THE ONE THEY
BOUGHT?

YES.

AT THAT POINT WAS THAT CAR STILL OUT HERE IN THE PARKING
LOT?

YES, IT WAS.

DID YOU MAKE ANY ATTEMPT OR ASK HER TO SEARCH THAT
CAR AS WELL? |

WE DID. SHE SIGNED A CONSENT TO SEARCH .

DID YOU LOOK THROUGH THAT CAR?

YES.

WAS THERE ANYTHING OF VALUE IN THAT CAR?

NO.

NOW, AS FAR AS MR. CUBLEY, I UNDERSTAND FROM YOUR
TESTIMONY HE DIED ON THE FIFTH. DID YOU GO WHEN THE AUTOPSY

WAS PERFORMED?
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1 A 1 DO NOT KNOW THE EXACT DATE. THE FACT THAT HE DIED IN
2 CHARLOTTE, IT WOULD HAVE BEEN SEVERAL DAYS BECAUSE THEY
3 WOULD PERFORM THE AUTOPSY HERE.
4 Q NOW, WHEN THE AUTOPSY WAS PERFORMED DID YOU THEN
5 RECEIVE SOME VERBAL CONFIRMATION OF THE CAUSE OF DEATH AT
6. THAT TIME?
7 A YES. HE DIED AS A RESULT FROM HIS-INJURIES FROM THE
8 - ASSAULT.
s Q AS A RESULT OF RECEIVING THAT INFORMATION; DID YOU THEN
10 CHANGE THE CHARGE AT THAT POINT?
11 A YES.
2 Q WHAT CHARGE DID YOU MAKE AT THAT POINT?
13 A DID A WARRANT FOR DANA FOR MURDER, AND ALSO ISSUED A
14 WARRANT FOR MR. GUTIERREZ FOR MURDER.
5 Q DID YOU ALSO CHARGE DANA WITH ARMED ROBBERY?
16 A YES, WE DID.
17 Q DID YOU CHARGE MR. GUTIERREZ WITH ARMED ROBBERY? OR,
18 HE WAS ALREADY CHARGED?
19 A HE WAS ALREADY CHARGED.
20 Q AND THAT WAS BECAUSE MR. CUBLEY HAD DIED. IS THAT
21 . CORRECT?
2 A CORRECT. |
2 Q AND THE CHARGES FOR DANA, IS THAT BASED ON HER THIRD

24 STATEMENT?

25 A YOU MEAN THE WARRANTS?
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Q YES.
A THE ARMED ROBBERY WARRANT, AND THE MURDER BECAUSE

> O S "R I o R o R

o o o >

SHE WAS THERE.

NOW, AT THIS TIMB, BARLY IN JANUARY OF '06, HAD YOU
ACTUALLY RECEIVED THE PHOTOGRAPHS FOR THE VIDEOS OF THE
BANK OF AMERICA? |

WE RECEIVED THEM ON THE SIXTH.

THE PHOTOGRAPHS OF—

OH, NO, I'M SORRY.

THE PHOTOGRAPHS OF THE VIDEOS.

OH, I'M SORRY. WE GOT COPIES OF THE CHECKS ON THE SIXTH.

YOU RECEIVED THE TWO ACTUAL CHECKS?

THE ONES THAT HAD BEEN CASHED, YES.

OKAY. THE ONES THAT HAD BEEN CASHED, YOU RECEIVED
THOSE, THE REAL, HARD COPIES OF THOSE CHECKS ON THE SIXTH?

RIGHT.

HOW ABOUT THE ACTUAL VIDEO OR STILL PHOTOGRAPHS?
WHEN DID YOU--— |

WE DID NOT HAVE THEM AT THAT TIME.

WAS THAT LATER IN JANUARY?

YES, IT WAS TOWARD THE END OF THE MONTH.

SO, NEAR THE END OF THE MONTH YOU RECEIVED THOSE. WHEN
YOU OBTAINED THOSE PHOTOGRAPHS AND THOSE VIDEOS, AFTER YOU
RECEIVED THEM IN LATE JANUARY, IS THERE ANYTHING AS A RESULT

OF THAT THAT YOU NOTICED IN THE INVESTIGATION?
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1 A YES. THE JACKET THAT MR. GUTIERREZ HAS ON IN THE BANK,
2 IT'S A DARK, MAYBE BLACK, JACKET THAT HAS A PLAID LINING. I
3 DON'T KNOW IF IT'S A HOOD, BUT YOU CAN SEE A LOT OF IT AROUND
4 THE COLLAR AREA. |
5 Q  OKAY.
6§ A . ITWASACTUALLY ON THE FLOOR OF THE RESIDENCE IN THE
7 PHOTOS THAT WERE TAKEN DURING THE SEARCH.
g8 Q I'LL ASK YOU TO LOOK AT STATE'S EXHIBIT NUMBER 71. IS THAT
5 THE PHOTOGRAPH WE'RE TALKING ABOUT, ONE OF THE PHOTOGRAPHS
10 WERE TALKING ABOUT?
1 A #YES. |
2 Q IF YOU WOULD, COME DOWN AND POINT QUT TO THE JURY ON
13 THE SCREEN WHERE IT IS THAT YOU SAW THAT PHOTOGRAPH.
14 : (WHEREUPON WITNESS EXITED WITNESS STAND TO VIEW
15 STATE'S EXHIBIT 71 ON OVERHEAD PROJECTOR)
16 A JUST TO THE LEFT OF THE NUMBER FIVE, THAT'S THE PLAID YOU
17 CAN SEE IN THE BANK PHOTO.
8 Q AND THAT APPEARED TO YOU TO BE THE SAME JACKET?
19 A LOOKED TO BE THE SAME JACKET.
20 Q THANK YOU. YOU MAY BE SEATED.
21 (WHEREUPON WITNESS RETURNED TO WITNESS STAND)
2 Q NOW, THROUGH YOUR INVESTIGATION OF THE WARRANTS
23 ISSUED FOR ISAIAS GUTIERREZ, WERE YOU ABLE TO FIND OUT THE

24 HEIGHT AND THE WEIGHT OF THE DEFENDANT?
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I'M SURE WE DID. 1 DON'T KNOW WHAT THEY WERE RIGHT
OFFHAND, BUT THEY WOULD HAVE BEEN TYPED ONTO THE WARRANT.

I'LL SHOW YOU A COPY OF THE WARRANT FOR MR. GUTIERREZ.
THIS IS WARRANT G-389659. IS THAT THE WARRANT ISSUED FOR MR.
GUTIERREZ?

YES, ITIS.

WHAT WAS IT THAT YOU WERE ABLE TO DETERMINE THROUGH
YOUR INVESTIGATION AS FAR AS HIS HEIGHT AND WEIGHT?

IT HAS HIS HEIGHT AS 66 INCHES, 190 POUNDS, HISPANIC MALE.
IT HAS THE DATE OF BIRTH AS SEPTEMBER 1, 1980.

NOW, MOVING A LITTLE BIT FORWARD, ULTIMATELY, WERE YOU
ABLE TO CATCH THE DEFENDANT WITHIN THAT YEAR OF 20037

NO, WE WERE NOT.

WHEN WAS IT THAT YOU WERE ACTUALLY ABLE TO FIND OUT
THAT THE DEFENDANT HAD BEEN APPREHENDED?

NOVEMBER OF 2006.

WHERE WAS HE APPREHENDED?

BRANSON, MISSOURL

AS A RESULT OF THAT, WERE YOU ABLE TO CONFIRM THAT HE
WAS THE PERSON YOU WERE LOOKING FOR? |

YES, WE DID.

WERE Y'ALL NOTIFIED BY WAY OF THAT BEING PUT OUT ON THE
NATIONAL CRIME COMPUTER?

THAT'S CORRECT.
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Q
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WHEN WAS HE ACTUALLY DELIVERED BACK TO SOUTH
CAROLINA, TO YORK COUNTY?

ABOUT A MONTH LATER. IT WAS IN DECEMBER OF '06.

DO YOU REMEMBER THE EXACT DATE THAT HE WAS BROUGHT
TO THE DETENTION CENTER?

IWAS NOTIFIED ON DECEMBER 9. 1T WAS A SATURDAY
EVENING THAT HE WAS HERE, AND THE WARRANTS HAD BEEN SERVED
ON HIM. |

WHAT DID YOU DO AS A RESULT OF THAT?
1CALLED DETECTIVE YEAGER AND WE MADE ARRANGEMENTS
TO GO IN ON SUNDAY, DECEMBER 10, TO INTERVIEW HIM.
DID YOU DO THAT?
YES, WE DID.
AND YOU DID THAT WITH DETECTIVE YEAGER?
YES.
WHEN YOU WENT IN, WHERE DID YOU INTERVIEW HIM?
THE INTERVIEW ROOM AT THE JAIL PORTION HERE IN THE MOSS
JUSTICE CENTER.
AND IN THAT INTERVIEW ROOM, WAS IT JUST THE THREE OF YOU
AT THAT TIME WHEN YOU WERE INITIALLY ABLE TO TALK TO HIM?
YES, IT WAS.
WHEN YOU WENT TO TALK TO HIM, DID YOU HAVE ANY
PROBLEMS COMMUNICATING WITH HIM AT THAT POINT IN TIME?

NO, WE DID NOT.
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WHAT WAS ONE OF THE FIRST THINGS YOU DID WITH HIM WHEN
YOU SAT DOWN TO TALK TO HIM?

I INTRODUCED MYSELF AND DETECTIVE YEAGER, THAT WE
WERE DETECTIVES FROM THE SHERIFF'S OFFICE AND WE WANTED TO
TALK TO HIM.

DID YOU MAKE IT PLAIN THAT YOU WERE POLICE OFFICERS,
THAT Y'ALL WERE?

YES.

DID HE SEEM TO UNDERSTAND THAT?

YES, HE DID.

DID HE HAVE ANY PROBLEMS COMMUNICATING WITH HIM AT
THAT TIME?

NO, HE DID NOT.

DID YOU GO OVER HIS RIGHTS WITH HIM AT THAT TIME?

I DID.

I'LL SHOW YOU STATE'S EXHIBIT 103, WHICH SHOULD BE RIGHT
THERE NEXT TO YOU. IS THAT THE WAIVER OF RIGHTS FORM THAT
YOU WENT OVER WITH HIM?

YES, ITIS.

CAN YOU TELL ME, DID YOU READ THAT WORD FOR WORD FOR
HIM?

1DID.

DID HE SEEM TO UNDERSTAND IT AS YOU READ IT FOR HIM?

YES, HE DID.
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1 Q DID HE INDICATE VERBALLY THAT HE UNDERSTOOD WHAT YOU
2 WERE READING TO HIM?
3 A HE DID. HE ACTUALLY NODDED THE FIRST TIME. I TOLD HIM HE
4 NEEDED TO ACKNOWLEDGE VERBALLY SO THAT I KNEW THAT HE
5 UNDERSTOOD IT. |
5 Q AND THEN DID HE ACKNOWLEDGE IT VERBALLY?
7 A HE DID.
8 Q WHAT DID HE SAY?
o A YES.
0 Q DID HE SIGN SAYING THAT HE UNDERSTOOD THOSE RIGHTS AT
1 THAT TIME?
2 A HE INITIALED BESIDE YES AND THEN SIGNED HIS NAME OR HIS
13 SIGNATURE. \
4 Q UNDER THAT, THERE IS ALSO A WAIVER OF RIGHTS, WHICH
15 STARTS OFF, "I AM WILLING TO TALK TO POLICE AND ANSWER
16 QUESTIONS." DID YOU READ THAT TO HIM AS WELL?
7 A YES, 1 DID.
B Q DID HE UNDERSTAND THAT?
1 A HE DID. HE SIGNED THAT PORTION.
20 Q NOW, YOU ASKED HIM AS WELL SOME IDENTIFYING QUESTIONS,
21 SOME PERSONAL QUESTIONS ABOUT HIMSELF, SUCH AS COULD HE
2 READ AND WRITE. TELL ME WHAT HE RESPONDED TO THOSE
2 QUESTIONS. TELL ME WHAT YOU ASKED HIM SPECIFICALLY AND HOW

24 HE RESPONDED. *
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A

ol S "R S e B

1 ASKED HOW FAR DID HE GO IN SCHOOL AND HE SAID THE
NINTH GRADE. I ASKED HIM DID HE READ AND HE SAID YES. I ASKED
HIM COULD HE WRITE AND HE SAID JUST IN SPANISH ONLY.

DID HE HAVE ANY PROBLEM-- DID YOU ASK HIM IF HE COULD
SPEAK ENGLISH?

YES.

WHAT DID HE SAY?

HE SAID HE COULD SPEAK ENGLISH.

DID HE SAY HE COULD UNDERSTAND ENGLISH AS WELL?

HE SAID MOST OF IT, JUST ABOUT ALL OF IT.

NOW, AS YOU BEGAN TALKING AT THAT TIME, WHAT IF
ANYTHING DID HE TELL YOU AND DETECTIVE YEAGER?

HE KNEW, YOU KNOW, WHAT HE WAS CHARGED WITH. SO WE
STARTED ASKING HIM QUESTIONS ABOUT MR. CUBLEY AND ABOUT
THE INCIDENT. AND WE TOLD HIM UP FRONT THAT DANA HAD
ALREADY MADE STATEMENTS TO LAW ENFORCEMENT.

HE SAID THAT DANA WAS MAD AND WOULD SAY THOSE THINGS
ABOUT HIM AND HE DIDN'T HAVE ANYTHING TO DO WITH WHAT
HAPPENED TO MR. CUBLEY; THAT HE DIDN'T KNOW THAT HE HAD
BEEN HURT OR DIED UNTIL HE WAS IN CUSTODY IN MISSOURL

DID HE TELL YOU WHY HE RAN AT THAT TIME?

HE SAID HE KNEW THAT HE HAD OUTSTANDING WARRANTS ON
HIM AND THE POLICE WERE LOOKING FOR HIM.

DID HE GO INTO ANY DETAIL ABOUT THE NUMBER OF TIMES

THAT HE KNEW THE POLICE WERE LOOKING FOR HIM?
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1 A HE SAID THEY'D BEEN BY HIS TRAILER SEVERAL TIMES LOOKING
2 FOR HIM.
3 Q DID YOU TALK TO HIM ABOUT THE CHECKS THAT YOU HAD?
4 A WE DID.
5 Q WHAT DID HE SAY ABOUT THAT?
6 A HE ADMITTED TO CASHING THE CHECKS AND THAT DANA GAVE
7 THEM TO HIM, SAID THAT HER GRANDFATHER HAD GAVE THEM TO
: HER. I1SHOWED HIM THE CHECKS AND HE SAID THAT THAT WAS HIS
9 SIGNATURE ON THE BACK OF THE CHECKS.
10 I SHOWED HIM THE BANK PHOTOS. WE HAD TWO STILL PHOTOS.

11 AND HE SAID THAT WAS HIM IN THE BANK PHOTOS.

12 Q AT THAT POINT DID HE SAY WHAT THEY DID WITH THE MONEY
13 ~ FROM THE CHECKS?
14 A I'M PRETTY SURE HE SAID HE BOUGHT THE CAR.
15 Q AND YOU WERE THE ONE CONDUCTING THE INTERVIEW. IS
16 - THAT CORRECT?
17 A THAT'S CORRECT.
18 Q AND DETECTIVE YEAGER WAS THE ONE TAKING THE NOTES AT
19 THAT TIME?

| 20 A THAT'S RIGHT.
21 Q NOW, AS YOU WENT THROUGH THIS WITH HIM, DID HE TELL YOU
22 WHETHER HE KNEW MR. CUBLEY OR NOT?
23 A HE SAID HE DID; HE HAD LIVED IN THAT TRAILER PARK BEFORE.
24 Q DID HE TELL YOU WHEN?

25 A HE ACTUALLY SAID HED LIVED IN IT FOR ABOUT TWO YEARS.
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Q

ON R

NOW, AT SOME POINT AFTER YOU READ HIM HIS RIGHTS, I
BELIEVE YOU ALSO TALKED ABOUT HIS RIGHT TO BE IN TOUCH WITH
THE MEXICAN CONSULATE. IS THAT CORRECT?

THAT'S CORRECT.

WHAT, IF ANYTHING, DID YOU PROVIDE HIM WITH AT THAT'
POINT?

WE HAD BOTH IN ENGLISH AND SPANISH A COPY AND I READ
IT--

OF WHAT?

THE NOTICE, OR FOR US TO NOTIFY, IF HE WISHED, THE MEXICAN
CONSULATE THAT HE WAS UNDER ARREST.

IS THAT THE NOTICE THAT STATES IF YOU WISH WE CONTACT
THE MEXICAN CONSULATE ON YOUR BEHALF?

RIGHT.

DID HE WISH FOR YOU TO CONTACT THE MEXICAN CONSULATE
ON HIS BEHALF?

YES, HE DID.

DID Y'ALL ULTIMATELY DO THAT?

YES. DETECTIVE YEAGER DID.

NOW, DURING THE TIME THAT YOU WERE WITH THE DEFENDANT
THERE, DURING THE TIME THAT YOU OR DETECTIVE YEAGER OR
ANYONE ELSE PROMISE HIM ANYTHING IF HE WOULD GIVE YOU A
STATEMENT?

NO, WE DID NOT.
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1 Q DID YOU OR ANYONE ELSE THERE THREATEN HIM IN ORDER TO
2 GET HIM TO GIVE YOU A STATEMENT? |
3 A NO, WE DID NOT.
4 Q WAS THERE THE OFFER OF A HOPE OF A REWARD OF ANY SORT?
5 A NO.
6 Q DID YOU COERCE HIM IN ANY WAY?
7 A NO.
8 Q WAS THERE ANY POINT AT WHICH HE STATED HE WANTED TO
9 ' STOP TALKING TO YOU AND WANTED TO GET AN ATTORNEY?
10 A NO, HE DID NOT.
11 Q AT THIS POINT IN THE INTERVIEW, WHEN YOU HAD GATHERED
12 THE AMOUNT OF INFORMATION THAT YOU HAVE TOLD US ABOUT,
13 WHAT IF ANYTHING DID THE DEFENDANT SAY TO YOU AT THAT
14 POINT?
15 A TOWARD THE END OF THE INTERVIEW, HE SAID THAT HE COULD
16 EXPLAIN SOME THINGS BETTER IF HE COULD SPEAK IN SPANISH, AND
17 WANTED TO KNOW IF WE HAD SOMEONE THAT HE COULD SPEAK TO IN
18 SPANISH. |
19 Q DID YOU THEN OBTAIN SOMEONE WHO COULD SPEAK IN
20 SPANISH? |
21 A °  YES. THERE WAS AN OFFICER WORKING, OFFICER GUZMAN,
22 THAT WE USED, WHO FLUENTLY SPEAKS SPANISH.
23 Q UP TO THAT POINT DID HE INDICATE TO YOU THAT HE DIDN'T
24 UNDERSTAND ANYTHING OR THAT HE WAS HAVING ANY PROBLEM

25 UNDERSTANDING WHAT Y'ALL WERE SAYING?
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NO, HE DID NOT.

AND WAS HE ABLE TO ANSWER COGENTLY THE QUESTIONS YOU
ASKED HIM, AND WAS HE ABLE TO DISCUSS WHATEVER QUESTION
YOU JUST ASKED?

YES. THE ANSWERS WENT WITH THE QUESTIONS.

WHEN YOU GOT OFFICER GUZMAN IN THERE, WHAT HAPPENED
THEN?

WE ASKED A FEW THINGS TO MAKE SURE, YOU KNOW, ABOUT
HIS, HAD HIM ASKED AGAIN ABOUT MR. CUBLEY AND THAT KIND OF
THING. THE ONLY NEW INFORMATION THAT WE GOT WAS BASICALLY
WHERE HE HAD BEEN FOR THE LAST FOUR YEARS.

DID HE TELL YOU WHERE HE HAD BEEN IN THAT PERIOD OF
TIME? |

YES. HE LISTED SEVERAL STATES AND DIFFERENT JOBS.

NOW, AFTER YOU CONCLUDED THE INTERVIEW, AT THAT POINT,
WHAT TIME WAS IT?

I DON'T REMEMBER EXACTLY. I THINK 11:30, 11:40.

WHEN YOU LEFT FROM THE INTERVIEW ROOM WHERE DID YOU
GO?

1 WENT BACK TO THE OFFICE AND THAT'S WHEN DETECTIVE
YEAGER TYPED THE STATEMENT UP FOR ME.

AFTER Y'ALL TYPED UP THE STATEMENT, DID YOU GO BACK TO
THE INTERVIEW ROOM?

NO. WE WENT BACK TO THE JAIL AND JUST HAD HIM BROUGHT

" OUT INTO THE BOOKING AREA. -
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1 Q YOU STAYED IN THE BOOKING AREA AT THAT POINT?
2 A YES.
3 | Q DID MR. GUZMAN COME BACK, OR, OFFICER GUZMAN COME
4 BACK AT THAT POINT?
5 A YES. WE NOTIFIED HIM AS SOON AS WE GOT THERE.
6 Q WHAT DID ’SE“ALL DO AT THAT POINT?
7 A WE HAD HIM JUST GO AHEAD AND READ HIS STATEMENT TO HIM
8 IN SPANISH.
9 Q OKAY.
10 A AND MAKE SU'RE HE UNDERSTOOD IT AND THAT HE AGREED

11 THAT THAT WAS HIS STATEMENT.

2 Q DID HE AGREE THAT WAS HIS STATEMENT AT THAT TIME?
13 A YES, HE DID.

4 Q DID HE IN FACT SIGN THAT STATEMENT?

15 A YES, HEDID.

16 Q AND IS THAT THE STATEMENT THAT'S ATTACHED TO STATE'S
17 EXHIBIT 1037

13 A YES, IT IS. IT'S 106, IF THAT MAKES ANY DIFFERENCE.

19 Q OKAY. THANK YOU, DETECTIVE. I HAVE NO FURTHER

20 QUESTIONS. -

21 ~ THE COURT: WERE GOING TO TAKE A SHORT BREAK. I'LL ASK
2 YOU TO PLEASE GO TO YOUR JURY ROOM. DON'T DISCUSS THE CASE.
23 WE'LL BRING YOU BACK AFTER A SHORT BREAK.

24 (WHEREUPON THE JURY EXITED THE COURTROOM AT 4:09 P.M.)
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COURT'S IN RECESS FOR FIFTEEN MINUTES. YOU CAN STEP

DOWN.
COURT IN SESSION - 4:25 P.M.

THE COURT: ANYTHING BEFORE WE BRING IN THE JURY?

MR. THOMPSON: NOTHING FROM THE STATE.

MR. CHIARENZA: NOTHING FROM THE DEFENSE.

THE COURT: BRING IN THE JURY.

(WHEREUPON THE JURY ENTERED THE COURTROOM)

 WERE NOW READY TO PROCEED WITH THE CROSS

EXAMINATION OF THIS WITNESS. MR. CHIARENZA.,

MR. CHTARENZA: THANK YOU, YOUR HONOR. MAY IT PLEASE

THE COURT.

CROSS EXAMINATION BY MR. CHIARENZA:

Q

DETECTIVE, AT THE TIME THAT MY CLIENT WAS BROUGHT TO

-THE DETENTION CENTER, YOU DID HAVE COMMITMENT WARRANTS ON

HIM. CORRECT?

YES.

AND I'M NOT TALKING ABOUT ANYTHING THAT YOU MIGHT
HAVE DRAWN UP IN CONNECTION WITH THIS CA:SE.

YES, HE HAD A COMMITMENT ON HIM.

HE HAD OTHERS. SO, WHEN HE WAS BROUGHT IN HE WAS
SERVED WITH TWO COMMITMENTS. RIGHT?

I DON'T KNOW FOR SURE THE NUMBER.

I'M SORRY?
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1 A I DON'T KNOW THE NUMBER, BUT I DO KNOW THAT HE HAD

2 COMMITMENTS ON HIM. |

3 Q OKAY. SO THAT WOULD APPEAR TO-- WHEN HE TOLD YOU THE

4 REASON HE LEFT WAS BECAUSE THERE WERE SOME WARRANTS OUT

5 FOR HIM OR SOME UNFINISHED BUSINESS WITH THE COURT, THAT

6 WOULD HAVE APPEARED TO HAVE BEEN CORRECT?

7 A I DON'T KNOW THAT TIME THAT THE COMMITMENTS WERE

8 ISSUED.

o Q WELL, HE TOLD YOU THAT THE REASON HE LEFT YORK COUNTY
10 WAS IN, BECAUSE HE HAD SOME ACTIVE WARRANTS, SOME MATTERS
11 OF COURT?

2 A RIGHT.

3 Q AND ALL THE INFORMATION THAT YOU PRESENTED TODAY

14 WOULD APPEAR TO INDICATE THAT HE WAS GONE FOR THIS PERIOD OF
15 FOUR YEARS IN VARIOUS OTHER STATES?

6 A THAT'S CORRECT.

17 Q YOURE NOT AWARE OF ANY OTHER COMMITMENT OR

18 ANYTHING ISSUED ON HIS BEHALF FROM THE TIME OF THE ASSAULT
19 OF MR. CUBLEY, ARE YOU?

20 A NOT AFTER THE WARRANTS THAT WE ISSUED.

21 Q SO, IF I SHOWED YOU THE COMMITMENTS COULD YOU SEE

22 WHEN THEY WERE ISSUED?

23 A THEY SHOULD BE ON THE WARRANTS.

24 Q JUST TAKE A LOOK AT THOSE FOR A MOMENT.

25 A (PAUSE TO REVIEW COMMITMENT FORMS)
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Q
A
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CAN YOU IDENTIFY WHAT THOSE ARE?

THOSE ARE WARRANTS THAT RELATE BACK TO INDICTMENT
NUMBERS 2002.

WHAT DATE WERE THEY ISSUED?

12/9-- TM SORRY. THAT WHEN THEY WERE SERVED. §8/15/2002.

AUGUST 15, OF 20027

THAT'S CORRECT, ON BOTH OF THEM.

AND THE ASSAULT ON MR CUBLEY ALLEGEDLY OCCURRED ON
DECEMBER 29, 20027

THAT'S CORRECT.

AFTER THOSE WERE ISSUED?

THAT'S CORRECT.

SO, AT THE TIME THOSE WERE ISSUED THAT PUT MR. GUTIERREZ
IN THE STATUS OF BEING SUBJECT TO ARREST ON THOSE TWO
DOCUMENTS?

THAT'S CORRECT.

AND ONE OF THOSE WAS-- WHAT WERE THOSE COMMITMENTS
FOR?

ONE WAS FOR DRIVING UNDER THE INFLUENCE, SECOND
OFFENSE. AND THE OTHER ONE IS DRIVING WITHOUT A LICENSE.

TO YOUR KNOWLEDGE, WOULD HE BE SUBJECT TO ACTUAL JAIL
TIME ON ONE OR BOTH OF THOSE WARRANTS?

YES. ONE SAYS ONE YEAR AND THE OTHER ONE IS SIX MONTHS.

SO, HE COULD DO A TOTAL OF A YEAR AND A HALF WHEN

SERVED WITH THOSE?
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A

YES, AND THERE'S A FINE ASSOCIATED.
| NOW, WHEN YOU INTERVIEWED HIM, HE TOLD YOU HE HAD A
DOMESTIC VIOLENCE CHARGE AND THAT'S WHY HE DIDN'T COME
BACK. IT WASN'T-- IT WAS BECAUSE HE HAD AN OPEN DOMESTIC
VIOLENCE CHARGE?

THAT'S CORRECT.

BUT IT WAS ALSO YOUR PRIOR TESTIMONY THAT AT SOME
POINT DURING THE INTERVIEW THERE WAS AT LEAST A LITTLE BIT OF
CONFUSION BASED ON THE LANGUAGE SITUATION.

SOME WORDS AND PHRASES, YES.

IBELIEVE IT WAS ALSO YOUR TESTIMONY THAT WHEN YOU GOT
TO THE SCENE OF MR. CUBLEY'S HOUSE, YOU DIDN'T NOTE ANY
EVIDENCE OF A FORCED ENTRY. CORRECT?

IDIDN'T GO INTO THE CRIME SCENE, BUT I DON'T BELIEVE THERE
WAS ANY NOTED BY ANYONE.

OKAY. AND, IN FACT, ONE OF THE CHARGES THAT WE HAVEN'T
DISCUSSED UP TO THIS POINT, BECAUSE YOU DIDN'T CHARGE HIM
WITH IT, IS BURGLARY IN THE FIRST DEGREE?

THAT'S CORRECT.

BUT HE IS ON TRIAL FOR THAT AS WELL, FROM THE SAME
INCIDENT. RIGHT?

RIGHT.

AND BURGLARY IN THE FIRST DEGREE, AS IT'S BEEN ALLEGED IN
THIS CASE, REQUIRES SOME SORT OF UNLAWFUL ENTRY INTO THE

HOME AND SOME OTHER MATTERS BEYOND THAT?
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A THAT'S CORRECT.
Q BUT WHEN Y'ALL MADE THE CASE HERE, YOU HAD THE

OPPORTUNITY TO CHARGE HIM WITH THAT, BUT YOU DIDN'T BECAUSE
THERE WAS NO SIGN OF A FORCED ENTRY?

NO, THAT'S NOT MY REASON FOR CHARGING BURGLARIES. WE
NORMALLY WORK HOMICIDES, AGGRAVATED ASSAULTS, ARMED
ROBBERIES, AND THAT'S JUST SOMETHING THAT DOESN'T USUALLY
COME TO MIND FOR US, IS BURGLARY. WE HAVE A DIFFERENT
DIVISION THAT ACTUALLY WORKS THE PROPERTY CRIMES.

WELL, YOU CHARGED HIM WITH THREE COUNTS OF FORGERY,
THOUGH?

WE WORK FORGERIES ALSO.

AND IN FACT, LAW ENFORCEMENT NEVER ACTUALLY CHARGED
HIM WITH BURGLARY AT ALL, DID THEY?

NOT THAT I KNOW OF.

THAT'S A CHARGE THAT COMES DIRECTLY FROM THE
PROSECUTION?

I BELIEVE SO.

RIGHT IN THE EARLY STAGES OF YOU BEGINNING TO DEVELOP
SUSPECTS IN THIS MATTER, DANA BLACKMON'S NAME CAME UP.
CORRECT?

SHE CAME UP ASSOCIATED WITH MR. GUTIERREZ.

WITH MR. GUTIERREZ, AND THEN YOU GO WITH THE
CONNECTION BETWEEN HIM AND HER. RIGHT? '

RIGHT.
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1 Q AND SO, WHEN YOU WENT TO FIND HER, THE ONLY ADDRESSES
2 YOU GOT FOR HER IN YOUR RECORDS WERE THE HIGHWAY 21 TRAILER
3 PARK. CORRECT?
4 A RIGHT. BOTH OF THEM TOGETHER THERE.
5 Q SO, YOU FOUND DOCUMENTATION OF DANA BLACKMON LIVING
6 AT THE HIGHWAY 21 TRAILER PARK?
7 A ON THE POLICE REPORTS WITH MR. GUTIERREZ.
g8 Q AND THAT'S THE SAME PLACE WHERE MR. CUBLEY LIVED AS
9 WELL? |
10 A THAT'S CORRECT.
11 Q NOW, WHEN SHE FIRST CAME AND SPOKE TO YOU, IN ADDITION
12 TO TELLING YOU THE OTHER THINGS THAT TURNED OUT TO BE FALSE,
13 SHE NEVER MADE ANY MENTION OF THE DISCOVER CARD. I'M
14 TALKING ABOUT DANA BLACKMON.
5 A NO.
16 Q NEVER MENTIONED THE DISCOVER CARD.
17 A NO.
8 Q TOLD YOU ABOUT THE SOCCER GAME AND THE ONE-EYED MAN,
19 OR SOME BROWN-EYED MAN, SOMETHING-EYED MAN, AND THEN
20 ANOTHER INDIVIDUAL BEING WITH MR. GUTIERREZ. TOLD YOU A
21 WHOLE BUNCH OF THINGS LIKE THAT, HIM CHANGING HIS CLOTHES,
22 ' BUT DIDN'T SAY ANYTHING ABOUT ANY SORT OF DISCOVER CARD?

23 A THAT'S RIGHT.
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Q

THEN WHEN YOU RE-INTERVIEWED HER AND CONFRONTED HER

WITH THE DISCOVER CARD, THEN SHE ADMITTED SOME INVOLVEMENT

WITH THE DISCOVER CARD?

THAT'S CORRECT.

BUT SHE DIDN'T GO AS FAR AS ANY INVOLVEMENT WITH GOING
TO MR. CUBLEY'S?

NO. SHE STARTED WITH HE CAME HOME AND TELLING HER
WHAT HED DONE.

SHE PRETTY MUCH KEPT WITH, YOU KNOW, ISAIAS WAS
INVOLVED, ISAIAS WAS THIS. HE TOLD HE WENT. THEN IKNEW HE
WAS GOING AND I DIDN'T GO. THEN I KNEW HE WAS GOING AND 1 DID
GO WITH HIM. AND THEN FINALLY, YOU MADE THE DETERMINATION
THAT SHE WAS TELLING THE TRUTH WHEN SHE FINALLY PUT HERSELF
IN THE MIX?

THAT'S CORRECT.

DETECTIVE, AS THE CASE AGENT, ALL THIS COMES THROUGH
YOU AND YOU CATALOG AND KEEP IT?

NOT THE PROPERTY, ITSELF. WE GET REPORTS FROM THE
FORENSIC UNIT. |

SO, YOU WOULD HAVE RECEIVED THESE REPORTS FROM THE FBI
ABOUT THE THINGS THEY TESTED?

YES.

DURING ONE OF THE BREAKS, THE SOLICITOR AND I AGREED

THAT CERTAIN REPORTS WOULD COME INTO EVIDENCE. YOURE

AWARE OF THAT?
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YES.

SO, THE JURY'S GOING TO HAVE THE OPPORTUNITY TO LOOK AT
THESE REPORTS. AND JUST SO THEY'RE NOT WONDERING WHERE
THESE CAME FROM, I JUST WANT TO QUESTION YOU ABOUT THESE. IS
THAT ALL RIGHT?

YES.

TLL HAND YOU STATE'S EXHIBIT 103 AND ASK YOU IF YOU CAN
TELL ME WHAT THATIS.

" IT'S A SLED REPORT WHERE THEY COMPARED THE CUT PHONE
CORD TO THE FOLDING POCKET KNIFE,

CAN YOU READ THE CONCLUSIONS OF THAT REPORT?

"THE TOOL MARKS IN THE CUT AREAS OF THE CORD ATTACHED
TO THE ITEM, ONE BASE AND HANDSET, WERE CONSISTENTLY WITH
THE TYPE OF MARKS PRODUCED BY A KNIFE AND WERE
MICROSCOPICALLY COMPARED TO THE TESTING PRESENCE FROM THE
ITEM TWO KNIFE. THE CORDS COULD HAVE BEEN CUT BY ITEM TWO
KNIFE. HOWEVER, THE COMPARISON WAS INCONCLUSIVE DUE TO THE
LACK OF SUFFICIENT CORRESPONDING MARKS OF VALUE."

SO, THAT REPORT SAYS, IT LOOKS LIKE THIS THING WAS CUT BY
AXNIFE, COULD HAVE BEEN THIS KNIFE?

THAT'S CORRECT.

BUT IT DOESN'T SAY WITH ANY CERTAINTY THAT THERE'S
ANYTHING TO SAY THAT ANY MARKS ON THE CORD ACTUALLY
CORRESPOND TO A UNIQUE MARK THAT THAT KNIFE WOULD HAVE

LEFT. CORRECT?
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A CORRECT.
Q AND AS A LAW ENFORCEMENT OFFICER, DETECTIVE, WOULD

o » O >

YOU CHARACTERIZE THAT REPORT AS BEING CONCLUSIVE IN ANY
WAY THAT THE KNIFE HERE IN EVIDENCE CUT THE PHONE CORD?

I WOULD GO WITH THE COULD BE PART OF IT.

COULD BE?

RIGHT.

ONLY BECAUSE IT WAS CUT BY A KNIFE?

RIGHT.

" AND THAT THING IS A KNIFE. RIGHT?

RIGHT.

BUT IT DOESN'T INDICATE THAT THIS PARTICULAR KNIFE IS ANY
MORE OR LESS LIKELY DOING THE CUTTING THAN ANY oTHER KNIFE?

RIGHT.

LET ME ASK YOU, DETECTIVE, TO LOOK AT STATE'S NUMBER 105,
AND IDENTIFY THAT IF YOU COULD.

THIS IS THE FBI REPORT ON THE TOOL MARKS.

COULD YOU SPEAK UP JUST A BIT?

IT'S FROM THE TOOL MARK SECTION OF THE FBI LABORATORY.

AND, NUMBER ONE, WHAT DOES IT APPEAR THAT Y'ALL ARE
ASKING THE FBI TO TEST? WHAT'S THE SUBJECT OF THAT REPORT?

CHECK THE SCREWDRIVER, THE HAMMER AND THE TIRE IRON
AGAINST THE DAMAGE TO THE SAFE.

WHAT IS THE CONCLUSION GIVEN BY THE FBI ANALYST ON

THOSE MATTERS?
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A

ol S =

"THE BOTTOM PORTION OF THE SAFE EXHIBITS TOOL MARKS
WHICH ARE MOST CONSISTENT WITH HAVIN G BEEN PRODUCED BY A
SHEARING/NIBBLING TYPE ACTION SUCH AS A POWER OPERATED
METAL, SHEARING/NIBBLING TOOL WHICH REMOVES APPROXIMATELY
1/8 INCH OF METAL AS IT CUTS. DUE TO CORROSION, THESE TOOL
MARKS BEAR EXTREMELY LIMITED MICROSCOPIC MARKS OF VALUE
FOR COMPARISON PURPOSES TO KNOW WHERE SUSPECT TOOL OR
TOOLS WOULD BE LOCATED. FURTHER, SPECIMEN EXHIBITS
NUMEROUS DAMAGE ON ITS FRONT AND BOTTOM PORTIONS. THEY
ARE TOO MUTILATED OR CORRODED TO DETERMINE IF THEY WERE
PRODUCED BY A PARTICULAR TYPE OF TOOL.OR TOOLS. THEREFORE,
NO ASSOCIATIONS WERE MADE AMONG THE DAMAGE NOTED ON THE
SAFE WITH CLASS CHARACTERISTICS OF SUCH TOOLS, WE SUBMIT."

WOULD IT BE A MISSTATEMENT IF I SUMMARIZE THAT REPORT
AS SAYING IT DOESN'T APPEAR THAT THESE TOOLS DID THE DAMAGE
TO THE SAFE, OR AT LEAST WE CANNOT CONCLUDE THAT?

RIGHT.

THAT'S CORRECT, RIGHT?

- CORRECT. |

NOW, IT DID SEEM TO INDICATE THAT ACCORDING TO THE FBI
EXPERT, THE SAFE WAS CUT WITH SOME SORT OF POWER TOOL, A
PNEUMATIC SCISSORS. RIGHT?

IT SAID THE DAMAGE WOULD BE CONSISTENT WITH THAT, YES.

AND THROUGH THE COURSE OF THIS INVESTIGATION, ARE YOU

AWARE OF ANY SUCH TOOL BEING RECOVERED?
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A

NO.
MR. CHIARENZA: 1 HAVE NOTHING FURTHER, YOUR HONOR.

MR. THOMPSON: JUST BRIEFLY, YOUR HONOR.

RE-DIRECT EXAMINATION BY MR. THOMPSON:

Q

o > O P o

>

DETECTIVE, WHEN MR. CHTARENZA ASKED YOU ABOUT THE
CHARGES MADE AGAINST THE DEFENDANT, DO YOU ALWAYS CHARGE
EVERY CHARGE YOU CAN POSSIBLY MAKE?

NO.

IN FACT, IN THIS CASE, AREN'T THERE OTHER CHARGES YOU
COULD HAVE MADE IN ADDITION TO THE ONES YOU MADE?

| YES.

CAN YOU TELL ME, WOULD THE CHARGE OF SAFECRACKING
APPLY IN THIS CASE?

SAFECRACKING, KIDNAPPING.

WOULD CONSPIRACY BE A CHARGE THAT YOU COULD HAVE
CHARGED?

YES, THE TWO OF THEM TOGETHER.

AND LARCENY?

YES.

BUT YOU DON'T NECESSARILY CHARGE EVERYTHING; YOU
CHARGE TO COVER THE CRIME?

YES.

NOW, IF YOU WOULD LOOK BACK AT THE FBI REPORT YOU WERE

READING. MR. CHIARENZA, I THINK, WAS MENTIONING THAT SOME

HOW OR OTHER THESE TOOLS DID NOT DO THE DAMAGE. IF YOU
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>

COULD LOOK BACK AT THAT. 1BELIEVE THE SPECIFIC WORD IS, "AS TO
THE DAMAGE", WHEN HE TALKED ABOUT THE CUTTING TOOL, WOULD
BE ON THE BOTTOM OF THE SAFE, HERE. IS THAT CORRECT, ON THIS
PART OF THE SAFE RIGHT HERE?

(NO RESPONSE)

THIS IS INVOLVING THE SAFE. CORRECT?

RIGHT.

AND THAT'S WHERE IT SAID THERE WAS POSSIBLY A CUTTING
TOOL?

YES.

NOW, IF YOU LOOK, THEN, TO WHERE IT TALKS ABOUT THE
ACTUAL TOOL MARKS AND THE DAMAGE IN THE FRONT OF THE SAFE,
THAT'S WHERE IT STARTS TALKING ABOUT THAT. IS THAT NOT
CORRECT?

CORRECT.

AND THEY SAID THEY COULD NOT COMPARE THAT BECAUSE OF
THE DAMAGE AND/OR CORROSION?

YES. TOO MUTILATED OR CORRODED TO DETERMINE IF THEY
PRODUCED BY ANY PARTICULAR TYPE OF TOOL OR TOOLS.

SO, WHEN MR. CHIARENZA STATED THAT THESE TOOLS DID NOT
DO THE DAMAGE, THAT WOULD NOT BE CORRECT?

THAT'S ACCURATE.

THEY JUST CAN'T TELL FROM THE MUTILATION AND THE
CORROSION?

RIGHT, ON THE FRONT PORTION.
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Q

NOW, THERE WERE STIPULATED ITEMS THAT WE HAVE
STIPULATED, THE ONES THAT ARE PROVIDED FOR THE JURY. AND
THERE'S ONE OTHER. I BELIEVE IT'S HERE, STATE'S EXHIBIT NUMBER
104. TF YOU COULD, TELL THE JURY WHAT THAT IS, AS IT IS ALSO IN
EVIDENCE UNDER OUR STIPULATION.

IT'S THE SLED DNA ANALYSIS.

AND WHAT DID THEY TRY TO ANALYZE IN THE DNA PART OF
THEIR REPORT?

TO SEE IF THERE WAS ANY DNA FOUND UNDER THE FINGERNAIL
CLIPPINGS OF CLARENCE CUBLEY.

SO, THEY TOOK FINGERNAIL CLIPPINGS OF CLARENCE CUBLEY
TO SEE IF ANY DNA COULD BE RECOVERED FROM THAT?

Y.

WERE THEY ABLE TO RECOVER ANY DNA AT ALL?

IT SAYS PERSONAL DNA PROFILE DEVELOPED FROM ITEM ONE IS
INSUFFICIENT FOR RELIABLE INTERPRETATION. |

SO, IT'S INSUFFICIENT FOR THEM TO BE ABLE TO DETERMINE IF
THERE'S DNA THERE?

RIGHT.

" AND ONE OTHER THING. WE TALKED ABOUT THE
COMMITMENTS AND YOU SAID SOMETHING ABOUT A FINE ON THE
SIX-MONTH COMMITMENT, WHAT IS THE FINE THAT WOULD BE PAID
THAT WOULD PREVENT HIM FROM HAVING TO SERVE THOSE SIX
MONTEHS?

$103.
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1 Q SO, IF HE PAID THAT, ACCORDING TO THAT COMMITMENT HE -
2 WOULD NOT HAVE TO SERVE THAT TIME?
3 A THAT'S CORRECT. IT'S EITHER/OR. _
4 Q AND FOR THE DUI SECOND, WHERE HE COULD SERVE UP TO A
5 YEAR, WHAT IS THE FINE THAT HE WOULD HAVE TO PAY ON THAT?
6 A $2,173.61.
7 Q  SO,IF HE PAID THAT FINE HE WOULD NOT HAVE TO SERVE THAT
g TIME ON THAT COMMITMENT?
5 A THAT'S CORRECT. |

0 Q AGAIN, THESE WERE SIGNED OUT ON AUGUST 15, OF 20027

n_ A THAT'S CORRECT.

2 Q WHAT MONTH WERE YOU LOOKING FOR THE DEFENDANT?

13 A DECEMBER.

4 Q LATE DECEMBER, -

15 A 2002.

16 Q —-EARLY JANUARY OF 2003?

17 A THAT'S RIGHT. |

18 Q ON OTHER THING. ON THE TWO EXHIBITS, WHERE IS THE

19 DEFENDANT'S ADDRESS LISTED?

20 A THIS ONE IS LISTED AS 1601 TWIN LAKES ROAD AND THE OTHER

21 ONE IS 1601 TWIN LAKES ROAD.

2 Q IS THAT WHERE YOU WERE LOOKING FOR THE DEFENDANT AT

23 THE TIME THIS OCCURRED? |
24 A YES.

25 Q IS THAT WHERE DANA CUBLEY LIVED?



10
i1
12
13
14
15
16
17
18
19
20
21
| 22
23
24

25

575

EDDIE STRAIT -~ RE-CROSS EXAMINATION BY MR, CHIARENZA 573
A YES.

Q ' I'MSORRY. DANA BLACKMON?

A DANA BLACKMON, YES.

Q SO, THAT'S WHERE HE LIVED AS WELL. CORRECT?

A YES.

Q THANK YOU.

MR. THOMPSON: NO FURTHER QUESTIONS.

RE-CROSS EXAMINATION BY MR. CHIARENZA:

Q

DETECTIVE, THE OFFICERS COULD HAVE LOOKED TO THIS
ADDRESS FOR THE DEFENDANT IF THEY WANTED TO SERVE THESE
COMMITMENTS. CORRECT?

YES.

ONE OF THE THINGS HE TOLD YOU WAS THAT OFFICERS HAD
BEEN BY HIS HOUSE A COUPLE OF TIMES. CORRECT?

CORRECT.

YOU DON'T HAVE ANY INFORMATION AS TO WHETHER OR NOT
HE WOULD HAVE KNOWN ABOUT THE FINES ON THESE MATTERS AT
ANY TIME, WHAT THE AMOUNTS WOULD BE?

NORMALLY A COMMITMENT IS BECAUSE YOU DIDN'T GO TO
COURT; SO HE WOULD NOT KNOW THE FINE AMOUNT.

THM YOU, SIR.

MR. CHTARENZA: NOTHING FURTHER.

THE COURT: YOU MAY STEP DOWN.

MS. COLLINS: YOUR HONOR, THE STATE'S NEXT WITNESS AND

OUR LAST WITNESS FOR THIS AFTERNOON IS DOCTOR EARL JENKINS.
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1 EVERETT EARL JENKINS, JR., DULY SWORN,
2 TESTIFIED AS FOLLOWS:

3 DIRECT EXAMINATION BY MS. COLLINS:

4 Q PLEASE STATE YOUR NAME FOR THE RECORD.
5 A EVERETT EARL JENKINS, JR.
6 Q WHAT IS YOUR OCCUPATION?
7 A I'M A MEDICAL DOCTOR, TRAINED IN PATHOLOGY, BOARD
8 CERTIFIED IN PATHOLOGY. |
9 ‘ MS. COLLINS: YOUR HONOR, AT THIS TIME, WE WOULD OFFER
10 DOCTOR JENKﬁ\IS AS AN EXPERT IN THE FIELD OF FORENSIC
11 PATHOLOGY. IT IS MY UNDERSTANDING THAT THE DEFENSE DOES
12 NOT OBJECT TO THE QUALIFICATION AND WOULD AGREE.
13 MR. CHIARENZA: THAT'S CORRECT, YOUR HONOR. WE
14 STIPULATE TO HIS EXPERTISE.
15 THE COURT: HE IS SO QUALIFIED.
16 Q DOCTOR JENKINS, WOULD YOU JUST TELL US IN LAYMAN'S
17 TERMS WHAT EXACTLY IS PATHOLOGY AND ALSO, MORE
18 IMPORTANTLY, FORENSIC PATHOLOGY?
19 A PATHOLOGY BY DEFINITION IS THE STUDY OF DISEASE, THE
20 DIAGNOSIS OF DISEASE THROUGH LABORATORY AND ANALYSES IN
21 THE HOSPITAL LABORATORY.
22 FORENSIC PATHOLOGY HAS TO DO WITH THE EVALUATION,
23 CAUSE OF DEATH AND MANNER OF DEATH IN THOSE DEATHS WHICH

24 ARE UNNATURAL; THOSE DEATHS WHICH MAY INVOLVE TRAUMA,
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Lo o > o »

INJURY, GUNSHOT WOUNDS, SUDDEN UNEXPECTED DEATHS WITH
CAUSES NOT APPARENT.

AUTOPSIES ARE PERFORMED TO COLLECT INFORMATION THAT
HELPS DETERMINE THE CAUSE OF DEATH AND CONTRIBUTES TO
DETERMINING THE MANNER OF DEATH.

HOW MANY AUTOPSIES HAVE YOU PERFORMED IN THE COURSE
OF YOUR OCCUPATIONAL SPECIALTY?

PROBABLY AROUND 2000.

AND IREALIZE THAT THE DEFENSE HAS STIPULATED, BUT FOR
THE JURY'S INFORMATION, HAVE YOU TESTIFIED PREVIOUSLY IN A
COURT OF LAW AS AN EXPERT WITNESS IN THIS FIELD?

YES.

APPROXIMATELY HOW MANY TIMES?

A NUMBER OF TIMES A YEAR FOR THE PAST THIRTY YEARS.

DO YOU WORK ACTUALLY IN ROCK HILL?

IDO.

OUT OF THE PIEDMONT MEDICAL CENTER?

IDO.

DOCTOR JENKINS, IN REGARD TO THIS CASE CURRENTLY
BEFORE THE COURT, DID YOU HAVE AN OCCASION TO PERFORM AN
AUTOPSY ON THE REMAINS OF THE BODY OF CLARENCE CUBLEY?

YES, IDID.

IF YOU NEED TO REFER TO YOUR REPORT TO REFRESH YOUR

MEMORY, WHAT DATE WAS THAT AUTOPSY PERFORMED?
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1A \ THE AUTOPSY WAS PERFORMED ON JANUARY 6, OF 2003, IN THE

2 AFTERNOON AT PIEDMONT MEDICAL CENTER IN THE MORGUE.

3 Q DO YOU KNOW WHAT TIME IT BEGAN?

4 A AROUND TWO O'CLOCK.

5 Q DO YOU HAVE THE DATE AND TIME OF DEATH OF MR. CUBLEY?

6 A YES. THE DATE AND TIME OF DEATH WERE PROVIDED TO ME AS

7 JANUARY 5, 2003, AT 18:18, 6:18 IN THE AFTERNOON, OR EARLY IN THE

8 EVENING.

o5 Q AND AS A PART OF YOUR PERFORMANCE OF YOUR DUTIES, AND
10 ALSO IN FORMULATING YOUR FINAL CONCLUSION, WHICH WE'LL GET
11 TO IN A MOMENT, DO YOU REVIEW THE PRIOR MEDICAL RECORDS
12 THAT MIGHT ACCOMPANY THE BODY OF A DECEASED, AND AS IN THIS
13 CASE, WHETHER IT WAS PREVIOUS TO AN INCIDENT, BUT PRIOR TO
14 DEATH?

15 A YES. IHAD ACCESS TO MEDICAL RECORDS FROM CAROLINAS
16 MEDICAL CENTER.

17 Q * DID YOU IN FACT REVIEW THOSE?

18 A YES, I DID.

19 Q DID YOU RELY UPON THOSE IN PART IN COMING TO YOUR
20 CONCLUSIONS ULTIMATELY?

21 YES, IDID.
" WHAT IS THE HEIGHT AND WEIGHT OF THE VICTIM?
23 HEIGHT IS 66 INCHES, 5 FEET, 6 INCHES; WEIGHT, 149 POUNDS.

24 DID YOU DETERMINE HIS AGE AT THE TIME OF DEATH?

- B O »

25 HIS AGE WAS PROVIDED AT 81.
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Q

>0 P o P>

CAN YOU DESCRIBE FOR THE JURY THE APPEARANCE OF THE
VICTIM AS YOU OBSERVED IT THAT WAS IMPORTANT FOR YOU N |
ULTIMATELY MAKING YOUR CONCLUSIONS?

YES. AS HE WAS PRESENTED TO ME, HE WAS IDENTIFIED BY AN
IDENTIFICATION BRACELET. HE WAS UNCLOTHED, AN ELDERLY
WHITE MALE. HE HAD A BREATHING TUBE IN PLACE AND A FOLEY
CATHETER IN PLACE. THERE WAS NOTABLE SWELLING AND
DISTORTION ABOUT THE FACE, THE EYES, PARTICULARLY AROUND
THE HEAD, CENTERED AROUND THE HEAD.

THERE WERE NO UNUSUAL MARKS OR IDENTIFYING FEATURES
ON THE CHEST OR BACK. 1 FOUND NO INJURIES TO THE CHEST, BACK -
OR TORSO.

YOU'VE INDICATED THE HEAD AREA. WAS THERE A CAUSE TO
THE HEAD?

YES, THERE WAS.

YOU CHARACTERIZED THAT AS BLUNT TRAUMA?

YES.

WOULD YOU EXPLAIN WHAT THAT IS TO THE JURY?

BLUNT TRAUMA IS CONTRACTED TRAUMA ASSOCIATED WITH
STAB WOUNDS, INSIDE WOUNDS, GUNSHOT WOUNDS. BLUNT TRAUMA
CAN BE ASSOCIATED WITH IMPACT WITH SUCH THINGS AS A BOT’fLE,
BEING STRUCK. WITH A PIPE, A BOARD, A FIGHT. IT CAN BE THOSE
THINGS SUCH AS AUTOMOBILE INJURIES, AUTOMOBILE CRASHES,
FALLS OF VARIOUS TYPES, SUCH AS WHEN A PARACHUTE DOESN'T

OPEN. THOSE INJURIES THAT OCCUR WHEN HITTING THE GROUND ARE
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BLUNT TRAUMA. SO, THEY WOULD BE CONTRACTED WITH WOUNDS
ASSOCIATED WITH KNIVES, GUNS, THAT TYPE OF THING.

DID YOU OBSERVE BLUNT TRAUMA ON THE LEFT SIDE OF THE
DECEASED'S HEAD?

YES. |

' MS. COLLINS: 1 WOULD ASK THAT THIS BE MARKED FOR
IDENTIFICATION PURPOSES AT THIS TIME AS STATE'S EXHIBIT 107.

(WHEREUPON STATE'S EXHIBIT 107 WAS MARKED FOR
IDENTIFICATION)

DOCTOR JENKINS, IF YOU WOULD, I WOULD LIKE TO LOOK AT
STATE'S EXHIBIT 107, AND WITHOUT PUBLISHING THAT AT THIS TIME,
AS IT IS NOT YET IN EVIDENCE, LET ME ASK YOU, DO YOU RECOGNIZE
THAT PICTURE?

YES. THIS IS THE PHOTOGRAPH TAKEN AT THE TIME OF THE
AUTOPSY WHICH ILLUSTRATES THE LEFT SIDE OF MR. CUBLEY'S FACE.

DOES THAT PICTURE FAIRLY AND ACCURATELY DEPICT THE
LEFT SIDE OF MR. CUBLEY AT THE TIME YOU BEGAN YOUR AUTOPSY?

YES, IT DOES.

WOULD THAT PHOTOGRAPH BE OF ASSISTANCE TO THE JURY IN
SHOWING THEM WHAT YOU JUST DESCRIBED IN TERMS OF BLUNT
TRAUMA? |

IT WOULD ASSIST.

MS. COLLINS: MAY WE APPROACH, YOUR HONOR?

THE COURT: YES MA'AM.

(WHEREUPON A BENCH CONFERENCE TOOK PLACE)
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Q DOCTOR JENKINS, DID YOU ALSO REVIEW-- DID YOU MAKE
NOTATIONS YOURSELF ON A BODY DIAGRAM?

A YES, I DID.

Q AND IS THAT A DIAGRAM COMMONLY USED IN THE
PERRORMANCE OF AUTOPSIES?

A YES, ITIS. IT'S SOMETHING I USE IN MOST EVERY AUTOPSY.

DID YOU PROVIDE THAT TO THE SOLICITOR'S OFFICE?

YES, 1 DID.

MS. COLLINS: YOUR HONOR, AT THIS TIME I WOULD MOVE TO
ENTER STATE'S EXHIBIT 102.

(WHEREUPON STATE'S EXHIBIT 102 WAS MARKED FOR
IDENTIFICATION)

Q ILL ASK YOU, DO YOU RECOGNIZE THAT?

YES, THAT'S IDENTICAL TO WHAT I HAVE IN MY HAND, EXACTLY
WHAT  PREPARED AT THE TIME. THAT IS THE DRAWING I PREPARED
AT THE TIME OF THE AUTOPSY.

Q WOULD THAT BE OF ASSISTANCE TO YOU IN SHOWING THE JURY
WHAT YOU DESCRIBED AS THE TRAUMA TO THE HEAD AS WELL AS
OTHER MARKS ON THE BODY, IF ANY?

A YES, IT WOULD.

MS. COLLINS: AT THIS TIME, I WOULD MOVE STATE'S EXHIBIT
102 INTO EVIDENCE.
MR. CHIARENZA: NO OBJECTION.

THE COURT: IT'S ADMITTED.
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(WHEREUPON STATE'S EXHIBIT 102 WAS ADMITTED INTO EVIDENCE
WITHOUT OBJECTiON) | |

DOCTOR JENKINS, IF YOU WOULD, YOU MIGHT NEED TO STEP
DOWN HERE.
(WHEREUPON WITNESS EXITED WITNESS STAND FOR DEMONSTRATION
WITH OVERHEAD PROJECTOR)

USING THE DIAGRAM, PLEASE SHOW US AND THE JURY WHERE
THE BLUNT FORCE TRAUMA YOU DESCRIBED ON MR. CUBLEY'S BODY.

THE LEFT SIDE OF THE HEAD SHOWED AN AREA OF BRUISING
ACROSS THE CHEEK AND PART OF THE JAW WHERE IT COMES DOWN
BEFORE IT BECOMES PART OF THE CHIN.

THIS AREA WAS DISCOLORED, BRUISED, SWOLLEN. THERE WAS
A LACERATION ON HIS UPPER LIP ON THE LEFT SIDE. IT SHOWED SOME
TEARING. ON THE OPPOSITE, THE RIGHT SIDE, THERE WAS A SECOND
LACERATION IN THE CORNER OF THE MOUTH. THERE WAS A STAR-
SHAPED LACERATION, TEAR ON THE EYEBROW. |

ON BOTH SIDES OF THE SCALP, WHEN I DEFLECTED THE SCALP
AND WAS ABLE TO LOOK INSIDE THERE WAS A LITTLE BRUISE IN BOTH
THE TEMPORAL LOBES. THERE WAS A SUTURE INCISION HERE WHICH
CORRESPONDS TO MEDICAL TREATMENT WHICH WAS GIVEN TO MR.
CUBLEY AT THE TIME HE WAS SEEN AT CAROLINAS MEDICAL CENTER
TO RELIEVE THE PRESSURE ON HIS BRAIN.

WOULD THAT BE DESCRIBED AS A SHUNT?

A SHUNT, YES, TO RELIEVE THE PRESSURE THAT WAS CREATED

FROM HIS INJURY. THERE WERE INJURIES ON THE LEFT AND RIGHT
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SIDE OF HIS HEAD AND FACE, AND ON THE UPPER AND LOWER PARTS
OF EACH SIDE OF HIS HEAD AND FACE.

AND THERE WAS ACTUALLY SOME BRUISING, WHICH [ THINK

"HAD SEEPED DOWN FROM BEHIND HIS EAR AND DOWN INTO HIS NECK

FROM THE IMPACT TO THE LEFT SIDE OF THE FACE. .IT'S APRETTY
BROAD AREA.

WAS THE IMPACT TO THE LEFT SIDE GREATER THAN THE IMPACT
TO THE RIGHT SIDE?

YES, IT WAS. AND THAT EXPLAII\%S THE FRACTURES TO THE
MANDIBLE, THE JAW BONE, HERE, HERE AND HERE. AND HERE, JUST
BELOW THE LEVEL OF THE EAR, RIGHT THERE.

SO, THIS IS A BONE BREAKING BELOW ON THIS SIDE, THE LEFT

- SIDE, WHICH PROVES A BROKEN BONE AS WELL AS A SPLAY IN HERE

AND BRAIN TRAUMA. THERE WAS ALSO HEMORRHAGING AROUND
THE BRAIN AND THE SURFACE OF THE BRIAN.

AND YOU OBSERVED THAT IN THE BRAIN AS YOU WERE
PERFORMING THE AUTOPSY?

YES. IN THE AUTOPSY, IN THE CLOSE EXAMINATION OF THE
BRAIN, THE REMOVAL OF THE BRAIN AND THE CLOSE EXAMINATION

. OF THE BRAIN NOTED THE BLOOD WHICH HAD CLOTTED IN THE BRAIN.

DOCTOR JENKINS, YOU NOTED ON YOUR DIAGRAM THAT THERE
WAS A CONTUSION TO THE LEFT SIDE OF THE FACE WHICH WAS
PURPLE, YELLOW AND BROWN. |

YES.

WHAT IS THE SIGNIFICANCE OF THAT?
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A

' THOSE BRUISES WERE DAYS OLD. SO, THIS IS THE EVOLUTION

AND RESOLUTION OF A BRUISE, DARK PURPLE, RED, YELLOW, AND
GREEN, WHICH IS WHEN IT BEGINS TO GO AWAY.

IN TERMS OF THE LAST ABRASION, WAS THAT ON THE INSIDE OF
THE CHEEK AREA? |

IT WAS ON THE INSIDE. YOU COULDN'T SEE IT ON THE INSIDE. IT
WAS MORE ON THE INSIDE OF THE MOUTH. |

NOW, THERE IS SOME WRITING ON THE ARM. I'D LIKE TO ASK
YOU IS THAT REFERRING TO SWELLING? |

SWELLING AND SOME BRUISES, PROBABLY ASSOCIATED WITH
HIS HOSPITALIZATION, DRAWING OF BLOOD. ELDERLY PEOPLE ARE
VERY FRAGILE AND AT THE TIME HE WAS HOSPITALIZED THERE WAS
SOME SWELLING. THESE ARE WHAT ARE CALLED OLD AGE SPOTS
THAT YOU SEE SOMETIMES ON ELDERLY PEOPLE WITH FRAGILE SKIN,
I DIDN'T REALLY ATTACH ANY SIGNIFICANCE TO THOSE, AS THEY ARE
MORE ACADEMICALLY ASSOCIATED WITH A HOSPITAL STAY.

THANK YOU. YOU CAN TAKE YOUR SEAT.

(WHEREUPON WITNESS RETURNED TO WITNESS STAND)

MS. COLLINS: I ASK THE COURT'S INDULGENCE WHILE I LOCATE
ONE EXHIBIT.

(PAUSE TO LOCATE EXHIBIT)

DOCTOR JENKINS, I'M GOING TO SHOW YOU WHAT'S BEEN
PREVIOUSLY ADMITTED INTO EVIDENCE AS STATE'S EXHIBIT 90 AND
ASK YOU IF YOU WOULD REMOVE THAT ITEM. AND I WILL NOTE FOR

THE RECORD THAT HAS BEEN PREVIOUSLY IDENTIFIED AS PART OF A
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CONCRETE BLOCK. IS THAT ITEM CONSISTENT WITH WHAT COULD
HAVE CAUSED THE TRAUMA TO THE LEFT SIDE OF MR. CUBLEY'S FACE,
AS YOU DESCRIBED IT?

YES. I THINK THE LEFT SIDE, THE SURFACE AREA WAS COVERED

BY THE BLOW, THE BONE BREAKING CONNECTED WITH THE BLOW,

- WOULD BE CONSISTENT WITH THE SURFACE OF A BROKEN CEMENT

BLOCK.

AND IF SOMEONE WERE HIT ON THE LEFT SIDE OF THE FACE
WOULD THAT WOULD HE NECESSARILY EMIT A BLOOD SPRAY FROM
THAT?

THERE WAS NO ACCUMULATION OF BLOOD ON HIS FACE OR
EARS. THE LACERATION TO THE MOUTH WAS THE LARGEST
LACERATION THAT I SAW. AND THAT WAS BENEATH THE IMPACT. IT
WAS MORE THE UPPER PART OF HIS JAW AND THE SIDE OF HIS HEAD.

NOW, YOU SAID PREVIOUSLY SOME SEEPING. WHAT IS THAT?

IT'S JUST SETTLING. LIKE, YOU'VE SEEN A BLOW ACROSS THE
BRIDGE OF THE NOSE WILL ACTUALLY CAUSE BRUISING AND IT
SETTLES AROUND YOUR EYES AND GIVES THAT RACCOON LOOK I'VE*
SEEN IN XIDS, YOU KNOW, WHEN THEY FALL. IT'S JUST SETTLING,
SOME OF THAT BLOOD ACTUALLY FROM THE BRUISING BENEATH THE
SKIN SEEPS DOWNWARD WITH GRAVITY AND BACKWARDS.

SO, THAT WOULD NOT NECESSARILY BE RELATED TO
IMMOBILITY AFTER THE ATTACK. IS THAT CORRECT?

NO, IT WOULD NOT.
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Q

DO YOU HAVE AN OPINION TO A REASONABLE DEGREE OF
MEDICAL CERTAINTY AS TO THE ABILITY OF SOMEONE WHO HAS
SUSTAINED THE HEAD TRAUMA AS YOU HAVE OBSERVED IT, WHAT
WOULD BE THEIR ABILITY TO BE MOBILE? HOW WOULD THAT HAVE
BEEN IMPACTED BETWEEN THE ASSAULT AND THE ULTIMATE
TREATMENT TWO DAYS LATER, AS EVIDENCED BY THE MEDICAL
RECORDS?

THAT COULD BE VARIABLE, BUT I DIDN'T FIND ANY EVIDENCE
THAT HE HAD WALKED AROUND, CRAWLED AROUND, STRUGGLED TO
ANY GREAT EXTENT. I DIDN'T FIND ANYTHING TO SAY HE
AMBULATED FROM THE TIME OF THOSE INJURIES AND THE TIME HE
WAS STRUCK.

WERE YOU ABLE TO DETERMINE HOW MANY TIMES HE HAD
BEEN STRUCK?

DUE TO THAT BOTH SIDES OF THE HEAD WERE INVOLVED AND
UPPER AND LOWER PART OF THE FACE WERE INVOLVED, FOUR
SEPARATE AREAS, I FEEL CONFIDENT IN SAYING IT WAS FOUR BLOWS.

IS IT FAIR TO SAY THAT ONLY THE ONE, THE BLUNT TRAUMA TO
THE LEFT SIDE WHICH YOU EMPHASIZED BROKE THE JAW BONE ON
THE LEFT SIDE WOULD BE CONSISTENT WITH BEING CAUSED BY THE
CEMENT BLOCK?_

YES. THAT WAS THE MOST SERIOUS AND THE ONE WHICH
RESULTED IN THE MOST SERIOUS BRAIN INJURY.

SO, THERE WAS OTHER TRAUMA THAT COULD HAVE BEEN

CAUSED BY EITHER THIS OR OTHER ITEMS HITTING HIM, PERHAPS?
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A

o > Lo »

OTHER SOURCES OF BLUNT TRAUMA.

DOCTOR JENKINS, YOU'VE INDICATED THAT YOU DID NOT
NECESSARILY THINK THE SWELLING WAS CONSISTENT WITH
DEFENSIVE WOUNDS. BY THAT, DO YOU MEAN THE PLACES ON HIS

ARMS, WHERE HE WOULD HAVE PERHAPS PROTECTED HIMSELF FROM

THE ATTACK?

IDIDN'T.

AND WE'VE NOTICED THAT THERE'S A NOTATION REGARDING
THE NAILS AS PART OF THE AUTOPSY, AND IN CONJUNCTION WITH IT
BEING FORENSIC AND ASSISTING LAW ENFORCEMENT, DO YOU
GATHER, OR ALLOW LAW ENFORCEMENT IN YOUR PRESENCE TO
GATHER CLIPPINGS OF THE VICTIM'S FINGERNAILS AND SCRAPINGS TO
ULTIMATELY SEE IF HE PERHAPS WAS ABLE TO SCRATCH OR DEFEND
HIMSELF IN THAT WAY?

YES. NAIL CLIPPINGS WERE COLLECTED.

IF A VICTIM WAS HIT IMMEDIATELY ON THE LEFT SIDE OF THE
HEAD, AS YOU'VE INDITED, IN YOUR OPINION WOULD THAT BE
CONSISTENT WITH A VICTIM, ESPECIALLY ONE OF THIS AGE, AND THIS
HEIGHT AND WEIGHT, BEING UNABLE TO DEFEND HIMSELF?

I THINK THAT WOULD BE A RESULT OF INCAPACITATION, YES.

WOULD IT BE IMMEDIATE INCAPACITATION?

YES.

YOU STATED THAT YOU REVIEWED AND IN PART RELIED UPON,

AS IS THE COURSE OF YOUR PROFESSION, THE MEDICAL RECORDS YOU

RECEIVED FROM CAROLINAS MEDICAY, CENTER ON THE VICTIM POST-
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1 ASSAULT AND PRE-DEMISE. DID YOU-- DID THOSE RECORDS INDICATE

2 THAT THE VICTIM WAS EVER ABLE TO REGAIN CONSCIOUSNESS?
3 A NO, HE WAS NEVER LUCID, ABLE TO SPEAK. HE RESPONDED TO
4 DEEP STIMULL PAIN STIMULI ON OCCASION.
s Q DO YOU HAVE AN OPINION TO A REASONABLE DEGREE OF
6 MEDICAL AND SCIENTIFIC CERTAINTY BASED UPON YOUR EXPERTISE
7 IN FORENSIC PATHOLOGY AS TO THE CAUSE OF DEATH OF CLARENCE
8 CUBLEY?
5 A YES.
10 Q WHAT.IS THAT OPINION? |
n A HE DIED OF CRANIO-CEREBRAL BLUNT TRAUMA, WHICH IS
12 TRAUMATO THE HEAD AND BRAIN,
3B Q AND THAT WAS-- THAT HIS DEATH WAS DIRECTLY RESULTED TO
14 THAT TRAUMA?
15 A YES.
16 Q - AND THERE WAS NO OTHER INTERVENING CAUSE OF DEATH
17 THAT YOU WERE ABLE TO IDENTIFY?
18 A NO, THERE WASNTT.
19 Q IN FACT, DO YOU HAVE AN OPINION TO A REASONABLE DEGREE
20 OF MEDICAL CERTAINTY THAT BUT FOR THE TRAUMA SUSTAINED BY
21 MR. CUBLEY, BASED UPON HIS OTHER CONDITION AND HIS BODY, AS
2 YOU OBSERVED HIS ORGANS, ET CETERA, AND BARRING ANY OTHER
23 ACCIDENT OR UNFORESEEN EVENT, WOULD HE HAVE CONTINUED TO

é4 LIVE HIS LIFE FOR A PERIOD OF TIME, SOME YEARS BEYOND THIS?
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A

I FOUND HIS HEART AND LUNGS WERE IN GOOD VCONDITION FOR
A MAN OF EIGHTY-ONE, AND THAT THERE WAS NO REASON HE
SHOULDN'T HAVE LIVED A COUPLE OF MORE YEARS. ACTUALLY, OUR
TABLES SAY THAT IF HE MADE IT TO EIGHTY-ONE, CHANCES ARE HE
WOULD MAKE IT TO EIGHTY-THREE OR FOUR. SO, I FOUND NO REASON
TO SAY HE WOULDN'T HAVE DONE THAT.

ALL RIGHT, DOCTOR JENKINS. I'M GOING TO HAND YOU WHAT .
I'M ASKING TO BE MARKED AS STATE'S EXHIBIT 108, WHICHIS A
DIAGRAM, A SCIENTIFIC DIAGRAM SHOWING THE FRONT AND BACK OF
A HEAD AREA AND ASK YOU TO JUST PLEASE MARK WITH THIS PEN

THE AREA THAT YOU SAW TRAUMA. AND YOU MAY REFER TO YOUR

~ OTHER DIAGRAM.

(WHEREUPON WITNESS MARKS ON DIAGRAM MARKED AS
STATE'S EXHIBIT 108) THOSE ARE THE MAJOR IMPACT SITES.

MS. COLLINS: 1 WOULD AT THIS TIME MOVE STATE'S EXHIBIT 108
INTO EVIDENCE.

MR. CHIARENZA: NO OBJECTION.

THE COURT: IT'S ADMITTED.
(WHEREUPON STATE'S EXHIBIT 108 WAS ADMITTED INTO EVIDENCE
WITHOUT OBJECTION)

DOCTOR JENKINS, LASTLY, YOU'VE ALREADY TESTIFIED THAT IT
IS YOUR OPINION TO A REASONABLE DEGREE OF MEDICAL CERTAINTY
THAT THE ASSAULT ON MR. CUBLEY WAS DIRECTLY RELATED TO THE

TRAUMA INCURRED TO HIS HEAD. WOULD THAT TRAUMA BE
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CONSISTENT WITH AN ASSAULT BASED UPON YOUR EXPERIENCE IN
THIS AREA?

YES.

THANK YOU.

MS. COLLINS: THAT'S ALL I HAVE.

TfIE COURT: CROSS EXAMINATION. -

CROSS EXAMINATION BY MR, CHIARENZA:

Q

DOCTOR, MR. CUBLEY DIED SOME SEVERAL DAYS AFTER THE
ASSAULT. CORRECT? :

YES, HE DID.

DO YOU KNOW HOW MANY?

THE ASSAULT WAS ON THE 29TH. HE DIED THE 4TH. AROUND
SIX DAYS. '

OKAY. IN YOUR REVIEW OF THE CMC RECORDS, DO YOU RECALL
SEEING HIS GLASCO TRAUMA SCALE NUMBER?

I RECALL SEEING A RANGE.

‘DO YOU RECALL WHAT THE RANGE WAS?

THE RANGE WAS THREE TO SEVEN. THE DESCRIPTION OF THAT
BEING THERE WERE TIMES WHEN HE WAS AROUSE-ABLE AND
RESPONDED TO PAINFUL STIMULI AND TIMES THAT HE DIDN'T.

YOU TESTIFIED THAT THE CEMENT BLOCK, STATE'S EXHIBIT 90,
WOULD APPEAR TO BE CONSISTENT WITH THE BLUNT TRAUMA INJURY
THAT YOU FOUND ON THE VICTIM. CORRECT?

THE LEFT SIDE.
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Q

OKAY. AND THEN YOU SAID IT WAS INCONSISTENT WITH WHAT
WAS FOUND ON THE RIGHT SIDE?

YEAH. IDIDN'T FIND THE EXTENT OF TRAUMA ON THAT SIDE,
THE BONE BREAKING TRAUMA THAT I THINK WOULD BE MORE
CONSISTENT WITH THAT.

SO, WE'RE LOOKING AT, ONE, WHILE IT WAS CONSIDERABLY
GREATER, THAN WHATEVER CAUSED THIS OTHER INJURY?

YES.

AND YOU CARRIED THAT-- YOU HELD THAT BLOCK UP.
CLEARLY WE CAN ALL SEEITS SIZE, AND IT'S SOLID. IT COULD BE
HEFTED BY ANY AVERAGE SIZED INDIVIDUAL. CORRECT?

YES.

AND YOU DIDN'T COME TO ANY CONCLUSION AS TO WHERE THE
ASSAILANT MAY HAVE BEEN STANDTNG WHEN THEY, IF THEY HIT MR.
CUBLEY WITH THAT BLOCK, WHERE THEY WOULD HAVE BEEN
STANDING? |

THAVEN'T ASSESSED THAT.

IN FACT, YOU CERTAINLY HAVE COME TO NO CONCLUSION AS
TO WHAT PARTICULAR INDIVIDUAL MAY HAVE ASSAULTED MR.
CUBLEY?

NO SIR.

YOU'VE COME TO NO CONCLUSION AS TO WHETHER OR NOT THE

PERSON WHO HIT HIM WAS RIGHT-HANDED OR LEFT-HANDED?

NO SIR.
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Q

YOU'VE COME TO NO CONCLUSION AS TO WHETHER OR NOT THE
PERSON WHO HIT THEM WAS MALE OR FEMALE?

NO SIR.

AND YOU'VE COME TO NO CONCLUSION AS TO WHETHER OR NOT
THE PERSON WHO HIM THEM WAS OF A PARTICULAR SIZE OR WEIGHT?

NOSIR.

AND GIVEN MR. CUBLEY'S AGE, AND LET'S JUST ASSUME THAT

HE WAS IN AVERAGE HEALTH FOR A MAN HIS AGE, I BELIEVE IT WAS

YOUR TESTIMONY THAT ONE BLOW LIKE THAT WOULD HAVE MORE OR

LESS INCAPACITATED HIM FROM ANY FURTHER, EITHER BEING ABLE
TO PROVIDE A DEFENSE OR CREATE MUCH OF A STRUGGLE. IS THAT
CORRECT?

YES.

THANK YOU, DOCTOR.

MR. CHIARENZA: 1DON'T HAVE ANY FURTHER QUESTIONS.

MS. COLLINS: NOTHING FURTHER. THANK YOU, DOCTOR
JENKINS.

THE COURT: YOU MAY STEP DOWN.

MS. COLLINS: YOUR HONOR, WE WOULD ASK THAT THIS
WITNESS BE EXCUSED.

THE COURT: HE MAY BE. :

MS. COLLINS: YOUR HONOR, THAT WAS OUR LAST WITNESS FOR
THE DAY.

THE COURT: ALL RIGHT. LADIES AND GENTLEMEN, WE WILL

RECESS FOR THE AFTERNOON. KEEP IN MIND MY INSTRUCTIONS I
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HAVE GIVEN YOU. HAVE A GOOD EVENING. PLEASE REPORT TO YOUR
JURY ROOM AT NINE-THIRTY IN THE MORNING.

(WHEREUPON THE JURY EXIT. ED THE COURTROOM AT 5:09 P.M.)

THE COURT: WAS THAT THE STATE'S LAST WITNESS, OR DO YdU
HAVE SOMEBODY ELSE YOU'RE GOING TO CALL IN THE MORNING?

MS. COLLINS: I BELIEVE THAT WAS OUR LAST WITNESS, BUT WE
JUST WANT TO HAVE THIS. EVENING TO GO OVER WHAT WE'VE GOTTEN
IN, JUST IN CASE WE HAVE SOMETHING FURTHER TO PRESENT. BUT I
ANTICIPATE THAT ACTUALLY WOULD BE OUR LAST WITNESS.

THE COURT: MR. CHIARENZA, YOU WILL DISCUSS WITH YOUR
CLIENT HIS RIGHT TO TESTIFY OR NOT DURING THE OVERNIGHT
RECESS?

MR. CHIARENZA: YES, YOUR HONOR. WERE PREPARED TO TAKE
UP OUR PART IN THE TRIAL.

THE COURT: COURT IS IN RECESS UNTIL 9:30 IN THE MORNING.
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THURSDAY, DECEMBER 13, 2007 - COURT IN SESSION

THE COURT: DOES THE STATE HAVE ANY ADDITIONAL
EVIDENCE?

MS. COLLINS: YOUR HONOR, WE WILL NOT BE PRESENTING ANY
ADDITIONAL WITNESSES. WE WOULD NEED TO FORMALLY MOVE IN
EXHIBIT 4-A. I HAVE DISCUSSED THAT WITH DEFENSE, YOUR HONOR.
IT SHOWS THE POSITION OF THE VICTIM ON THAT DIAGRAM AND THE
WITNESS TESTIFIED THAT HE HAD SUBSEQUENTLY MADE THE
DIAGRAM HIMSELF. WE DID NOT FORMALLY MOVE THAT IN AND WE
WOULD DO SO AT THIS TIME. )

MR. CHIARENZA: NO OBJECTION.

THE COURT: IT'S ADMITTED. THAT'S 4-A2

‘MS. COLLINS: 4-A, YOUR HONOR.

(WHEREUPON STATE'S EXHIBIT 4-A WAS ADMITTED INTO EVIDENCE
WITHOUT OBJECTION)

THE COURT: ANY OTHERS?

MS. COLLINS: NO, YOUR HONOR. THAT CONCLUDES THE STATE'S
CASE, AND THE STATE RESTS AT THIS TIME.

THE COURT: OKAY. MR. CHIARENZA, HAVE YOU TALKED TO
YOUR CLIENT ABOUT HIS RIGHT TO TESTIFY OR NOT?

MR. CHIARENZA: YES,  HAVE, YOUR HONOR. WE DID THAT ON
TWO OCCASIONS YESTERDAY AND THEN AGAIN BRIEFLY THIS
MORNING.

THE COURT: WHAT DOES HE INDICATE TO YOU HE WISHES TO .

DO?
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MR. CHIARENZA: YOUR HONOR, HE WISHES TO REMAIN SILENT
AND THE DEFENSE WILL BE PRESENTING NO EVIDENCE IN THIS CASE.

THE COURT: MR. GUTIERREZ,

(WHEREUPON DEFENDANT STANDS)

YOU'VE HEARD YOUR LAWYER TELL ME THAT YOU DO NOT
WISH TO TESTIFY?

MR. GUTIERREZ: YES.

THE COURT: YOU UNDERSTOOD MY QUESTION WITHOUT THE
BENEFIT OF THE INTERPRETER?

MR. GUTIERREZ: YES.

THE COURT: HAVE YOU HAD PLENTY OF TIME TO TALK TO MR,
CHIARENZA ABOUT YOUR DECISION TO TESTIFY OR NOT?

'MR. GUTIERREZ: YES.

THE COURT: AND HAS HE EXPLAINED TO YOU THE ADVANTAGES
AND DISADVANTAGES OF TESTIFYING AS WELL AS NOT TESTIFYING?

(PAUSE FOR INTERPRETER TO TRANSLATE) |

MR. GUTIERREZ: YES.

THE COURT: DO YOU UNDERSTAND THAT ONLY YOU CAN MAKE
THE DECISION AS TO WHETHER OR NOT YOU WILL TESTIFY?

MR. GUTIERREZ: YES.

' THE COURT: DO YOU UNDERSTAND THAT WHILE YOU MAY SEEK
ADVICE FROM YOUR LAWYER OR ANYBODY ELSE, FOR THAT MATTER,
AND HE MAY GIVE YOU AN OPINION AS TO WHETHER HE THINKS YOU
OUGHT TO TESTIFY, ONLY YOU CAN MAKE THAT DETERMINATION?

ONLY YOU CAN MAKE THAT DECISION.
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MR. GUTIERREZ:  YES.

THE COURT: DO YOU UNDERSTAND THAT IF YOU CHOOSE NOT
TO TESTIFY THAT YOU CAN'T CHANGE YOUR MIND LATER AFTER A
DECISION HAS BEEN REACHED BY THE JURY?

MR. GUTIERREZ: YES.

THE COURT: IF YOU WANT TO TESTIFY, OR IF YOU WANT TO
CALL OTHER WITNESSES OR PRESENT ANY EVIDENCE, NOW IS THE
ONLY GPPORTUNITY THAT YOU WILL HAVE TO DO SO.

MR. GUTIERREZ: YES, I UNDERSTAND.

THE COURT: HAVE YOU HAD PLENTY OF TIME TO THINK ABOUT
YOUR DECISION TO TESTIFY OR NOT TO TESTIFY?

MR. GUTIERREZ: YES.

THE COURT: AND YOU'VE REACHED A DECISION?

MR. GUTIERREZ: YES.

THE COURT: AND THAT DECISION IS WHAT?

MR. GUTIERREZ: I WILL NOT TESTIFY.

THE COURT: ARE YOU SATISFIED WITH THE DECISION YOU'VE
MADE?

MR. GUTIERREZ: YES.

THE COURT: DID ANYBODY FOR YOU INTO IT?

' MR. GUTIERREZ: NO.

THE COURT: DID ANYBODY PRESSURE YOU INTO THAT

DECISION?

~ MR. GUTIERREZ: NO.
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1 THE COURT: YOU'VE MADE THAT DECISION OF YOUR OWN FREE

2 WILL?
. 3 | MR. GUTIERREZ: YES.

4 . THE COURT: AND YOU'RE SATISFIED WITH IT?

5 MR. GUTIERREZ: YES.

6 THE COURT: THANK YOU. YOU MAY BE SEATED. ANY

7 REQUESTS FOR INSTRUCTIONS? .

g MS. COLLINS: YES, YOUR HONOR.

9 THE COURT: I'VE GOT SOME FROM THE STATE.
10 MR. CHIARENZA: YOUR HONOR, I DON'T HAVE ANY REQUESTS.
1 I'VE REVIEWED THE STATE'S REQUEST. THE ONLY THINK I WOULD
12 TAKE ISSUE WITH IS THE HAND OF ONE INSTRUCTION. 1JUST DON'T
13 KNOW THAT THIS CASE HAS BEEN PRESENTED AS A HAND OF ONE
14 CASE. IDON'T SEE THAT THERE'S ANY EVIDENCE ALLEGING THAT MR.
15 GUTIERREZ IS GUILTY BY vnimE OF THE ACTS, OR ALLEGED ACTS OF
16 OTHER INDIVIDUALS.
17 MS. COLLINS: YOUR HONOR, WE WOULD CERTAINLY THINK
18 THAT AT LEAST IN THE FORGERY INCIDENTS. BY THE CO-
19 * DEFENDANT'S OWN STATEMENT TO LAW ENFORCEMENT, SHE HANDED
20 HIM THE CHECKS AND THEY DID NOT BELIEVE THAT HE BOUGHT INTO
21 THIS THING ABOUT THE GRANDFATHER PROVIDING THEM. AT LEAST

» AS TO THE FORGERS THE HAND OF ONE IS THE HAND OF ALL HAS BEEN

23 AN ISSUE. 1 WOULD ASK THAT THE JURY BE INSTRUCTED ON THE

24 PRESENCE OF TWO OR MORE PEOPLE INVOLVED IN THE ACT.
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THE COURT: I DON'T DISAGREE WITH THAT, BUT TELL ME HOW
THAT RELATES TO THE FORGERY.

MS. COLLINS: IN TERMS OF THE FORGERY, IT-- 1 BELIEVE YOUR
HONOR WILL INSTRUCT THE JURY THAT THEY CAN BELIEVE ALL OR
PART OF A WITNESS' TESTIMONY.

THE COURT: RIGHT.

MS. COLLINS: SO, IF THEY BELIEVE THAT DANA WROTE THE
CHECK, BUT HANDED THE CHECK TO HIM, UNDER FORGERY AND
UTTERING, THEN CERTAINLY WHATEVER PART HE TOOK IN THE
FORGERY LIES UNDER THE HAND OF ONE IS THE HAND OF ALL; IF THEY
BELIEVE THAT HIS INVOLVEMENT IS MORE LIMITED THAN SHE
INDICATED, THAT HE ACTUALLY WROTE OUT THE CHECKS AND TOOK
THE CHECKS IN.

THE COURT: WELL, I UNDERSTAND. BUT THAT WOULDN'T MAKE
ANY DIFFERENCE IN THE CASE OF FORGERY. I MEAN, FORGERY UNDER
USUAL CIRCUMSTANCES AND UNDER THE EVIDENCE IN THIS CASE IS
PRESENTING A FALSE INSTRUMENT FOR PAYMENT WITH FRAUDULENT.
INTENT; THAT IS, KNOWING IT IS FRAUDULENT.

WELL, IF SHE DID MAKE OUT THE CHECKS AND GAVE THEM TO
HIM AND HE CASHED THEM, HE STILL HAS TO HAVE KNOWLEDGE THAT
THEY'RE FRAUDULENT.

MS. COLLINS: YES, YOUR HONOR.

THE COURT: SO, 1 DON'T KNOW THAT THE HAND OF ONE MAKES
ANY DIFFERENCE. HE CAN'T BE GUILTY BY PRESENTING A CHECK

THAT SHE MAKES FALSE UNLESS HE'S AWARE OF IT.
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MS. COLLINS: YES, YOUR HONOR.

THE COURT: IS THE FORGERY THE ONLY OFFENSE THAT YOU
RELATE TO THE HAND OF ONE IS THE HAND OF ALL?

MS. COLLINS: NO, YOUR HONOR. I WOULD THINK THAT ANY
TIME THAT A CRIME IS COMMITTED BY TWO OR MORE PEOPLE WHO
ARE ACTING TOGETHER, THAT EACH OF THEM ARE ACCOUNTABLE
AND THE HAND OF ONE IS THE HAND OF ALL.

THE COURT: WELL, THAT'S TRUE AS A GENERAL PRINCIPLE. I'M
TALKING ABOUT IN THIS CASE. IS THERE ANY EVIDENCE THAT
ANYBODY OTHER THAN THE DEFENDANT COMMITTED THE HOMICIDE
OR COMMITTED THE ARMED ROBBERY?

MS. COLLINS: YOUR HONOR, I THINK YOU HAVE TO TAKE THE
PROPERTY AWAY AND SHE ASSISTED HIM IN REMOVING THE SAFE OUT
OF THE HOUSE.

THE COURT: 1KNOW SHE ASSISTED-HIM. WOULDN'T SHE BE THE
ACCOMPLICE IN THIS CASE?

MS. COLLINS: YES, YOUR HONOR. AND I DID ELICIT TESTIMONY
FROM HER IN REGARD TO HER PLEA FOR ARMED ROBBERY BEING
UNDER THE HAND OF ONE IS THE HAND OF ALL. SO,1THINK THAT HAS
ALSO BEEN MENTIONED TO THE JURY. |

MR. CHIARENZA: IT WOULD BE A RELEVANT CHARGE IN THE
TRIAL OF DANA BLACKMON, BUT IT'S NOT A RELEVANT CHARGE IN
THE TRIAL OF MY CLIENT, WHO'S BEING CHARGED WITH THE

PRIMARY---
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THE COURT: THAT'S WHAT I'M TRYING TO SORT OUT. IS IT THE
STATE'S THEORY THAT MR, GUTIERREZ IS AN ACCOMPLICE?

MS. COLLINS: NO, YOUR HONOR.

THE COURT: HE'S THE PRINCIPAL?

MS. COLLINS: YES, YOUR HONOR.

THE COURT: THEN THE HAND OF ONE IS THE HAND OF ALL IS
REALLY NOT APPLICABLE. IT WOULD BE APPLICABLE TO HER
INVOLVEMENT, PERHAPS. BUT I DON'T THINK THERE'S ANY EVIDENCE
OF HIM BEING AN ACCOMPLICE. I THINK THE EVIDENCE ALL
INDICATES HE'S THE PRINCIPAL. I THINK THAT MIGHT BE MORE
CONFUSING TO THE JURY THAN HELPFUL. BUT IF THEY HAVE A
QUESTION ABOUT IT, I MIGHT HAVE TO INSTRUCT THEM ON IT.

MR. CHIARENZA: YOUR HONOR, WE WOULD ASK FOR~-
WHATEVER CHARGES YOU PREFER ON THIS ISSUE IS FINE WITH ME.
BUT WE WOULD ASK FOR A CHARGE ON CIRCUMSTANTIAL EVIDENCE.
THERE CERTAINLY IS CIRCUMSTANTIAL EVIDENCE IN THE CASE. I'D
SAY WHATEVER CHARGE THE COURT PREFERS ON REASONABLE
DOUBT AND CREDIBILITY OF WITNESSES. ANY OF THE COURT'S
STANDARD CHARGES WILL BE FINE.

THE COURT: LET ME ASK YOU ABOUT NUMBER THREE. MALICE
IS AN ESSENTIAL INGREDIENT. IT IS NOT NECESSARY TO AFFORD ILL
WILL TOWARD THE INDIVIDUAL INTEREST. DO YOU HAVE ANY
COMMENTS ON THE CASE, OTHER THAN THE ILL WILL TOWARD THE

PERSON INJURED?
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MS. COLLINS: IF THE JURY WERE TO BELIEVE THAT HE HAD NO
ILL WILL, I KNOW THAT IT SEEMS BASIC. WE WOULD THINK, HIM
HITTING WITH A CINDER BLOCK, THAT HE HAD ILL WILL FOR THAT
PERSON. BUT IF SOME REASON, SOME PERSON ON THE JURY IS
APPLYING THEIR OWN PRINCIPLE, AND SAY, YOU KNOW, HE DIDN'T
REALLY DISLIKE MR. CUBLEY, HE JUST WANTED TO GET THE SAFE.
AND ESPECIALLY IF THEY CONFUSED IN TERMS OF WHETHER HE
DIDN'T DIE IMMEDJATELY. AND IDON'T KNOW WHAT YOUR HONOR
WOULD CHARGE REFLECTING THAT IN TERMS OF MURDER.

THE COURT: OKAY.

MR. CHIARENZA: AND YOUR HONOR, JUST FOR THE RECORD, I
AM KNOWINGLY NOT REQUESTING THE PROXIMATE CAUSE CHARGE. I
JUST WANT TO PUT THAT ON THE RECORD. IN THE CASE LAW THERE IS
A CASE WHERE THE ViCTIM DID NOT DIE IMMEDIATELY. IN FACT, HE

WAS TAKEN OFF LIFE SUPPORT SYSTEM. THAT DIDN'T COME IN IN THE

- EVIDENCE. BUTIF IT BAD, I THINK THE CASE LAW IS CLEAR AND

VIRTUALLY UNIVERSAL THAT THAT WOULD NOT SATISFY THE
INTERVENING EVENTS TO ALLOW THE CHARGE OF PROXIMATE CAUSE.

THE COURT: THAT IS THE LAW ON MURDER. IT'S GOING TO BE A
PROXIMATE CAUSE OF DEATH. 1 MEAN, THAT'S THE DEFINITION FOR
MURDER. ,

MS. COLLINS: IJUST WANT TO UNDERSTAND, YOUR HONOR. I
UNDERSTAND THAT MR. CHIARENZA SAYS HE IS NOT ASKING FOR
THAT, BUT--

THE COURT: I'M CHARGING IT.
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| MS. COLLINS: YOU ARE. THANK YOU.

THE COURT: I MEAN, THAT'S THE DEFINITION OF MURDER, THAT
DEATH IS A PROXIMATE RESULT.

MR. CHIARENZA: WELL, YOUR HONOR, IMAY NOT HAVE BEEN
CLEAR. WHAT I WASN'T ASKING FOR IS TO GET A CHARGE THAT-- I'M
NOT ASKING THE COURT TO CHARGE THAT IT WAS NOT-- I'LL LEAVEIT
AT THIS: IF THE COURT'S GONNA CHARGE IT, I'LL JUST-- I THINK
THERE IS A CHARGE THAT I COULD HAVE POTENTIALLY ASKED FOR IF I
BELIEVED THAT SOME OTHER' INTERVENING EVENT OCCURRED.

THE COURT: NO, YOURE NOT ASKING FOR AN INTERVENING
CAUSE, ARE YOU?

MR. CHIARENZA: THAT'S RIGHT; I'M NOT, YOUR HONOR.

THE COURT: ANY OTHER REQUESTS OR EXCEPTIONS FOR
INSTRUCTIONS?

MS. COLLINS: NO OTHER REQUESTS OR EXCEPTIONS FROM THE
STATE, YOUR HONOR.

MR. CHIARENZA: NOTHING FROM THE DEFENSE, YOUR HONOR.

THE COURT: WE'LL BE IN RECESS FOR FIVE MINUTES.

(WHEREUPON THE COURT WAS IN RECESS AT 9:50 A.M.)

COURT IN SESSION - 9:55 A.M.

THE COURT: BRING IN THE JURY.

(WHEREUPON THE JURY ENTERED THE COURTROOM)

GOOD MORNING, LADIES AND GENTLEMEN. WHEN WE FINISHED

COURT YESTERDAY, THE STATE INDICATED THEY MAY HAVE SOME
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ADDITIONAL EVIDENCE TO PRESENT THIS MORNING DOES THE STATE
HAVE ANY ADDITIONAL EVIDENCE TO PRESENT?

MR. THOMPSON: NO, YOUR HONOR. THE STATE RESTS AT THIS
TIME.

THE COURT: ALL RIGHT. DOES THE DEFENSE HAVE ANY
ADDITIONAL EVIDENCE IT WISHES TO PRESENT IN THE CASE?

| MR. CHIARENZA: NO, YOUR HONOR. THE DEFENSE RESTS AT

THIS TIME.

THE COURT: ALL RIGHT. LADIES AND GENTLEMEN, THAT IS ALL
OF THE TESTIMONY OR THE OTHER EVIDENCE TO. BE INTRODUCED IN
THE TRIAL OF THE CASE. WHAT REMAINS TO BE DONE ARE THE
LAWYERS' FINAL SUMMATIONS, AFTER WHICH I WILL INSTRUCT YOU
ON THE LAW AND THEN YOU'LL BEGIN WITH YOUR DELIBERATIONS.
SO, PLEASE GIVE THE LAWYERS YOUR ATTENTION NOW AS THEY GIVE
YOU THEIR FINAL SUMMATIONS. MR. THOMPSON.

MR. THOMPSON: IF IT PLEASE THE COURT.
(WHEREUPON CLOSING ARGUMENT BY THE STATE WAS PRESENTED
WITH POWER POINT DEMONSTRATION)

MURDER, MURDER IS THE CHARGE, THE MAIN CHARGE THAT WE
ARE HERE TODAY FOR. WHAT IS MURDER? WELL, I'M GOING TO GIVE
YOU SOME SIMPLE DEFINITIONS. THE JUDGE WILL INSTRUCT YOU
FULLY AND YOU'LL HEAR MUCH MORE FROM HIM. BUT I WILL GIVEV
YOU THE SIMPLE VERSION OF EACH OF THE CHARGES SO YOU CAN

UNDERSTAND WHAT WE ARE LOOKING FOR IN THIS CASE.
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MURDER IS THE UNLAWFUL KILLING OF ANOTHER WITH MALICE
AFORETHOUGHT. LET ME SAY IT AGAtN : THE UNLAWFUL KILLING OF
ANOTHER WITH MALICE AF ORETi-IOUGHT.

NOW, PEOPLE ASK, ] UNDERSTAND WHAT IS AN UNLAWFUL
KILLING IS, BUT WHAT IS AFORETHOUGHT? WELL, THAT'S KNOWING

VTHAT YOURE GOING TO DO SOMETHING. KNOWING THAT YOU'RE

COMING IN, WHETHER TO COMMIT THE ASSAULT AS IT IS IN THIS CASE,
OR TO ACTUALLY KILL SOMEONE. BUT ONE THING YOU NEED TO
REMEMBER: YOU DON'T NEED A SPECIFIC INTENT TO KILL SOMEBODY.
BECAUSE THAT'S WHAT MALICE MEANS.

WHAT IS MALICE? WELL, SOME OF THE DEFINITIONS ARE A
HEART FATALLY BENT ON MISCHIEF OR WICKEDNESS OR A CERTAIN
TYPE OF DEPRAVITY. THE SIMPLE DEFINITION FOR MALICE IS
MEANNESS. IT'S BEING MEAN.

WHAT DO WE DO TO DETERMINE MALICE? BECAUSE WE HAVE
NO IDEA WHAT THE DEFENDANT SAID TO CLARENCE CUBLEY WHEN
HE WENT IN THE TRAILER THAT NIGHT, IF HE SAID ANYTHING AT ALL.
BUT WE CAN TELL BY HIS ACTIONS WHAT TYPE OF MALICE WAS HIS IN
HEART.

MALICE CAN BE INFERRED- BY A CERTAIN AMOUNT OF
RECKLESSNESS, AN ACTION SO RECKLESS-- FOR INSTANCE, IN THIS
CASE, SMASHING HIM UP SIDE THE HEAD WITH THAT CINDERBLOCK,
HITTING HIM TO THE POINT THAT HE LAID ON THE FLOOR, DYING.,

THAT'S MALICE.
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LET'S LOOK AT SOME OF THE PHOTOGRAPHS FROM THE TRAILER.
AS YOU LOOK AT THESE PHOTOGRAPHS, TLL POINT OUT SOME THINGS.
THIS IS ONE VIEW AS YOU COME TO THE TRAILER. GO TO THE OTHER
SIDE AND LOOK; THAT'S THE OTHER VIEW YOU HAVE OF THE TRAILER.
AND YOU CAN SEE ALL THE THINGS ON THE FLOOR. YOU CAN SEE ALL
OF THOSE THINGS THERE.

AND THEN WE GO, AS THE OFFICER SAID, ON THIS PARTICULAR
CALENDAR, AND WE'LL POINT OUT, EACH DAY GETS CHECKED OFF. -
THE LAST DAY CHECKED OFF IS SUNDAY, THE 29TH.

NOW, WHAT DOES THIS HAVE TO DO WITH MALICE? WELL, WE
KNOW THAT IT WAS SUNDAY, THE 29TH FOR A COUPLE OF DIFFERENT
REASONS. ONE: WE HAD MARCUS WHITENER COME TELL YOU THE
AFTERNOON OF SUNDAY, THE 29TH, HE WAS AT THE TRAILER, HE
TALKED TO HIS GRANDFATHER AND THEY SAT AROUND FOR TWO,
TWO AND A HALF HOURS. THAT WAS THE LAST TIME MARCUS
WHITENER SAW HIS GRANDFATHER ALIVE AND WELL.

UNTIL THAT NIGHT. HOW DO WE KNOW THAT IT WAS UNTILL,

THAT IT WASN'T LATER THAT NIGHT? BECAUSE ON THE 30TH, ON THAT

MONDAY, THE FIRST DAY THE BANKS ARE OPEN, THE DEFENDANT,
ISATAS GUTIERREZ, IS STANDING AT THE FORT MILL BRANCH OF BANK
OF AMERICA, CASHING A $500 CHECK BELONGING TO MAUDE CUBLEY,
THAT WAS STOLEN FROM THIS RESIDENCE THAT NIGHT.

SO, THERE YOU HAVE YOUR TIME FRAME PRETTY WELL SET IN

STONE. NOT TO MENTION, DANA SA