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LOCKEMY, C.J.: In this appeal from the Charleston County Master-in-Equity,
Appellants assert the master erred in granting the Town of Sullivan's Island's
(Town's) motion for summary judgment on numerous claims regarding the Town's

decision not to cut a maritime forest on the island. We affirm.
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FACTS

Appellants in this case own front row property on Sullivan's Island. However,
Appellants do not own the property closest to the beach—rather, the Town owns
those lots, which continue to grow each year, through a process known as sediment
transport. See Josh Eagle, Coastal Law 6 (2011). Professor Eagle explains, "sand
grains do not magically vanish from or appear on a beach; rather they are going to,
or coming from somewhere else along the coast." Id. While most land use cases
along our coast involve erosion, or the loss of beachfront sediment, this case
involves accretion, or the addition of sediment to the beach front.

The question here is whether the Town must maintain the land exactly as it was in
1991, including cutting any vegetation to a height of three feet, as Appellants
assert. The land owned by the Town is subject to certain restrictions resulting from
a deed conveying the land to the Town from the Low Country Open Land Trust
(the Trust). In order to protect the Town's ocean adjacent property from
development, the Town's council enacted an ordinance on January 15, 1991, which
authorized the Town to convey the land between the ocean and the front row
properties to the Trust. The Trust subsequently conveyed the land back to the
Town on February 12, 1991.

The conveyance from the Trust included the deed restrictions at issue here. The
deed explained the purposes behind the conveyance.

Whereas the Lowcountry Open Land Trust (the
"Grantor") is a nonprofit corporation whose purpose is to
preserve and conserve natural areas; and

WHEREAS, the Grantor is the owner in fee simple of
certain real property (hereinafter referred to as the
"Property") which has aesthetic, scientific, educational,
and ecological value in its present state as a natural area
which has not been subject to development or

exploitation, which property is described more on the
attached Exhibit A;

WHEREAS, the parties desire to place restrictions upon
the Property for the purposes of, inter alia, retaining land
or water areas predominantly in their natural, scenic,
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open or wooded condition or as suitable habitat for fish,
plants, or wildlife; and

WHEREAS, "natural, scientific, educational, aesthetic,
scenic and recreational resource," as used herein shall,
without limiting the generality of the terms, mean the
condition of the Property at the time of this grant,
evidenced by:

A) The appropriate survey maps from the United
States Geological survey, showing the property
line and other contiguous or nearby protected
areas;

B) An aerial photograph of the Property at an
appropriate scale taken as close as possible to the
date hereof; and

C) On-site photographs taken at appropriate locations
on the property . . ..

To further those purposes, the deed provided certain restrictions. Specifically,

1. Except as otherwise provided or permitted in Paragraphs
2 and 3 hereof, the Property shall remain in its natural
state, no changes shall be made to its topography or
vegetation and no structures or improvements shall be
erected on the Property.

2. Notwithstanding the provisions of Paragraphs 1 and 3
and subject to the limitations of paragraph 4, the Town
Council 1s given the unrestricted authority to trim and
control the growth of vegetation for the purposes of
mosquito control, scenic enhancement, public and
emergency access to the Atlantic Ocean and providing
views of the ocean and beaches to its citizens. . . .

6. During the term of these restrictions, the Town shall

cause to remain in effect an ordinance of the Town
making it a violation of the law for any person to violate
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the provisions of these Restrictions, as such Restrictions
may be modified pursuant to Paragraph 8 hereof. The
Town may enact ordinances and regulations affecting the
Property which are more restrictive than these
Restrictions or which are not inconsistent with these
Restrictions.

The deed also gave all property owners the right to challenge any action on the
property by the Town in violation of the agreement. The deed also provided the
restrictions were self-renewing unless repealed by a 75% vote of the town's
electorate.

When the deeds were executed in 1991, the Town hadv an ordinance, passed in -
1981, restricting the use of the ocean adjacent property. The ordinance indicated

There shall be no construction of any type, no destruction
of vegetation (except trimming, cutting and pruning of
bushes and trees as provided in this section) and no man-
made changes of topography in [the] area. The Town
Council may establish a program pursuant to which
citizens may apply to the Town for permission to prune,
trim and cut bushes and trees in the . . . area as
follows . .. (5) in those areas where the height of trees or
bushes are deemed objectionable, the trees or bushes may
" be pruned to a height of no less than three (3) feet,
provided that the cumulative effect of the trimming,
cutting or pruning shall not be detrimental to the safety,
welfare, and health of the people of the Town.

§ 21-39A. In 1995, that ordinance was amended. The 1995 Ordinance was, in

- most material ways, identical to the 1981 Ordinance. However, the 1995
Ordinance noted, "vegetation may be trimmed and pruned so 4s to have a
maximum height of no less than seven feet (7') above the ground.” § 21-39.1G.
Finally, the Town amended the ordinance again in 2005. The 2005 Ordinance
indicated which plants could be trimmed and pruned and noted "[t]his vegetation
may be trimmed and pruned so as to have a maximum height of no less than five
(5) feet above the ground." § 21-71(C)(3).

When the 1991 deeds were executed, the ocean adjacent land was covered in sea
oats and wildflowers and the Appellants' homes had unobstructed ocean views and

Appendix 4



access to ocean breezes. Because of the Town's trimming and pruning ordinances,
however, the vegetation on the ocean adjacent land has grown into a maritime
forest.

In the summer of 2010, Appellants applied to the Town for a permit to trim and
prune the ocean adjacent property, as allowed by the deed. Appellants wished to
cut the vegetation to a height of no less than three feet, as indicated in the 1981
Ordinance. The Town denied the permit.

Appellants then filed this action. In their complaint against the Town, Appellants
asserted claims for breach of contract, breach of contract accompanied by a
fraudulent act, a violation of the South Carolina Unfair Trade Practices Act
(SCUTPA)', nuisance, and inverse condemnation.? Appellants demanded
injunctive relief, a writ of mandamus, a declaratory judgment, attorney's fees and

costs, and compensatory damages. Appellants also requested the court invalidate
the 1995 and 2005 Town ordinances.

According to the Appellants, the unchecked growth of vegetation on the ocean
adjacent land has resulted in public and private harms. Appellants claim they and
the public have been deprived of their ocean views and breezes. Furthermore, the -
overgrowth has allegedly caused other dangers and nuisances including fire
hazards, mosquitos, raccoons, snakes, and coyotes. Appellants' also claim the
value of their properties has beén diminished by $1,000,000 because of the
maritime forest.

After briefing and argument, the master granted the Town summary judgment in
several orders throughout the litigation. First, the master granted the Town
summary judgment as to the breach of contract accompanied by a fraudulent act
claim. The master found the Town was immune from suit for breach of contract
accompanied by a fraudulent act because the Tort Claims Act provides a
governmental entity cannot be sued for legislative action or inaction or for -
employee conduct outside the scope of his official duties.

I'S.C. Code Ann. §§ 39-5-10 to -180 (1985 & Supp. 2017).
? Appeliants' inverse condemnation and SCUTPA claims are not at issue in this
appeal.
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Subsequently, the master granted summary judgment on Appellants' request for
injunctive relief because the deed's language did not obligate the Town to only trim
and prune bushes and trees in the ocean adjacent property to three feet. The master
found "[tThe 1995 and 2005 Deed Restrictions allow less cutting than did the 1981
Ordinance. As such, these ordinances are 'more restrictive."  The master also
found the 1981 Ordinance did not provide Appellants a right to cut all vegetation,
but rather any decision to allow pruning would issue, "[w]hen the Zoning
Administrator finds as a fact that bushes and trees create a hazard to health, safety,
and welfare of the Town in a particular area." Additionally, the master granted
summary judgment on the inverse condemnation claim as no legal right had been
taken.

On July 29, 2015, the master submitted an order containing more grounds for its
decision. The master found Appellants failed to secure a cutting permit from the
South Carolina Department of Health and Environmental Control (SCDHEC), and
could not, therefore, prove any damages resulting from the Town's denial of their
permit to trim vegetation on the ocean adjacent property.

Finally, the master issued an order purporting to grant the Town's motion for
summary judgment on the nuisance, breach of contract, and mandamus causes of
action. The master found the Town could not be held responsible for acts of nature
which occurred after the Town stopped trimming the vegetation on the land. The
master also noted "[Appellants'] claims of a public nuisance cannot stand against
the Town because their argument alleges a duly enacted law constitutes a
nuisance." The master held these legislative acts cannot be the basis for a nuisance
claim.® This appeal followed.

STANDARD OF REVIEW

"The purpose of summary judgment is to expedite the disposition of cases not
requiring the services of a fact finder." Penza v. Pendleton Station, 404 S.C. 198,
203, 743 S.E.2d 850,852 (Ct. App. 2013).

3 This was the final order in the record. Appellants filed a motion for
‘reconsideration and clarification asking the master to indicate which causes of
“action survived for trial. The order denying the motion for reconsideration does

not indicate which, if any, causes of action the master did not dismiss. Based on

the record before us, we cannot determine what causes of action remain.
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When reviewing the grant of a summary judgment
motion, this court applies the same standard that governs
the trial court under Rule 56(c), SCRCP; summary
judgment is proper when there is no genuine issue as to
any material fact and the moving party is entitled to
judgment as a matter of law.

Id. "In determining whether a genuine issue of [material] fact exists, the evidence
and all reasonable inferences drawn from it must be viewed in the light most
favorable to the nonmoving party." Id. at 203, 743 S.E.2d at 852-53. "Once the
moving party carries its initial burden, the opposing party must come forward with
specific facts that show there is a genuine issue of fact remaining for trial." Id. at
203-04, 743 S.E.2d at 853 (quoting Sides v. Greenville Hosp. Sys., 362 S.C. 250,
255,607 S.E.2d 362, 364 (Ct. App. 2004)). .

INTERPRETATION OF THE DEED

~ Appellants assert the master erred by granting the Town summary judgment on its
various contract claims because the deed's language requires the Town to preserve
the ocean adjacent property exactly as it existed in 1991. We disagree.

"[T]he interpretation of a deed is an equitable matter." Id. at 204, 743 S.E.2d at
853 (quoting Eldridge v. City of Greenwood, 331 S.C. 398, 416, 503 S.E.2d 191,
200 (Ct. App. 1998) (alteration in original)). "The construction of a clear and
unambiguous deed is a question of law for the court." Id. (quoting Hunt v. Forestry
Comm'n, 358 S.C. 564, 568, 595 S.E.2d 846, 848 (Ct. App. 2004)). "[T]he
determination of whether language in a deed is ambiguous is a question of law.
The language in a deed is ambiguous if it is reasonably susceptible to more than
one interpretation." Id. (quoting Proctor v. Steedley, 398 S.C. 561, 573 n. 8, 730
S.E.2d 357,363 n. 8 (Ct. App. 2012) (alteration in original)).

"One of the first canons of construction of a deed is that the intention of the grantor
must be ascertained and effectuated if no settled rule of law is contravened." Id.
(quoting Bennett v. Investors Title Ins. Co., 370 S.C. 578, 590, 635 S.E.2d 649, 655
(Ct. App. 2006)). "[O]nce a contract or agreement is before the court for _
interpretation, the main concern of the court is to give effect to the intention of the
parties." Id. (quoting Williams v. Teran, Inc., 266 S.C. 55, 59, 221 S.E.2d 526, 528
(1976) (alteration in original)). "Moreover, in ascertaining [the grantor's]

intention, the deed must be construed as a whole and effect given to every part
thereof, if such can be done consistently with law." Id. (quoting Bennett, 370 S.C.
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at 590, 635 S.E.2d at 655 (alteration in original)). "When a deed is unambiguous,
any attempt to determine the grantor's intent when reserving the easement must be
limited to the deed itself and using extrinsic evidence to contradict the plain
language of the deed is improper." Id. Only "[w]hen the agreement is ambiguous
the court may take into consideration the circumstances surrounding its execution
in determining the intent." Id. at 205, 743 S.E.2d at 853 (quoting Williams, 266
S.C. at 59, 221 S.E.2d at 528 (alteration in original)).

The deed indicates the parties intended for the land to stay in the "condition of the
Property at the time of this grant" as shown in multiple photographs taken in 1991.
But that language cannot be taken in isolation, and must be read with the remainder
of the document. See Bennett, 370 S.C. at 590, 635 S.E.2d at 655 (noting, to
determine the intention of a grantor, "the deed must be construed as a whole and
effect given to every part thereof, if such can be done consistently with [the] law™).
The deed's language evidences an intent that the town maintain the land's natural
character. Appellants' interpretation of the deed would require the town to
continuously remove all vegetation from the beach that was not present in 1991 to
preserve this character. We do not read the deed as requiring such drastic
management.

The deed's initial language was "made subject to" the Town's "unrestricted
authority to trim and control the growth of vegetation for the purposes of mosquito
control, scenic enhancement, public and emergency access to the Atlanta Ocean
and providing views of the ocean and beaches to its citizens" and the Town's
ability to "enact ordinances and regulations affecting the Property which are more
restrictive than these Restrictions or which are not inconsistent with these
restrictions." Appellants asserted during argument before this court these phrases
mean the Town can only trim the vegetation lower than it was in 1991 to comply
with the deed. It is illogical that an organization "whose purpose is to preserve and
conserve natural areas" would transfer property to the Town and require more land
management as a less restrictive regulation. Instead, the master found, and we
agree, the Town's ordinances, which permit less trimming of vegetation on the
accreted land, are more restrictive than those indicated in the deed, and were
specifically contemplated by the deed's unambiguous language.

While the deed's language is unambiguous, it is noteworthy that both the Town and
the grantor of the deed agree the Town's ordinances are appropriate under the
language of the deed. Elizabeth Hagood, the executive director of the Lowcountry
Open Land Trust stated in an affidavit the Trust "periodically and regularly visited
the [ocean adjacent land] each year since 2001, reviewed the existing field
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conditions, compared the field conditions to the deed restrictions, and found
nothing that violated the deed restrictions." Although that affidavit alone does not
determine whether the Town's actions comply with the deed's plain language, it
provides additional evidence that the only two parties to the contract agree the
Town's ordinances are in keeping with the intentions of the parties in 1991.

~ Accordingly, based upon the plain language of the deed in its entirety, we affirm
the mastet's order granting summary judgment on each of the breach of contract
causes of action.

 NUISANCE

Appellants assert the master erred by granting the Town summary judgment on the
nuisance cause of action. Appellants argue the master received affidavits
indicating the overgrown nature of the ocean adjacent property has created a
breeding ground for an enormous and highly undesirable increase in the
populations of bugs, raccoons, snakes, rats, spiders and other unwanted varmints
and dangerous animals. Finally, Appellants state the overgrowth poses dangers
from fires and criminal activity. Based on Appellants' complaint and the
arguments presented in their briefs to this court, we affirm.

"[A] nuisance is 'anything which works hurt, inconvenience, or damages; anything
which essentially interferes with the enjoyment of life or property.™ Ravan v.
Greenville Cty., 315 S.C. 447, 463, 434 S.E.2d 296, 306 (Ct. App. 1993) (quoting
Neal v. Darby, 282 S.C. 277, 285,318 S.E.2d 18, 23 (Ct. App. 1984)). "However,
the interference or inconvenience must be unreasonable to be actionable." Id.
"Nothing is a public nuisance which the law itself authorizes." Home Sales, Inc. v.
City of N. Myrtle Beach, 299 S.C. 70, 81, 382 S.E.2d 463, 469 (Ct. App. 1989). A
governmental entity is not liable for a loss resulting from a nuisance. S.C. Code
Ann. § 15-78-60(7) (2005).

We note nothing in the Tort Claims Act prohibits Appellants from pursuing a
nuisance theory in order to seek an injunction to abate the nuisance. See S.C. Code
Ann. § 15-78-50(c) (2005). However, as framed in Appellant's complaint and the
briefs, the basis of Appellants' nuisance claims is "[b]y breaching the Deed
Restrictions, the Town has allowed the overgrowth of the vegetation on the
accreted land into a maritime forest that serves as breeding grown[d] for pests and
varmint, poses a fire hazard, and provides cover for criminal behavior." Appellants
assert, "[e]quity demands that the Town Government abate these dangers and
honor its contractual obligations to the citizens of Sullivan's Island." Appellants'

Appendix 9



arguments sound in contract, not in tort. Indeed, Appellants acknowledged as
much during oral argument. Because we find the contract does not require the
Town to clear the land, we also affirm the master's order granting summary
judgment on Appellants' nuisance cause of action.

CONCLUSION

Accordingly, the decision of the circuit court is
AF_FIRMED.4

WILLIAMS and KONDUROS, JJ., concur.

*Appellants also assert the master erred by: (1) finding Appellants could not prove
an injury because they had not requested a permit from SCDHEC to allow them to
cut on the property; and (2) finding the Tort Claims Act provides the Town with
immunity from a claim for breach of contract accompanied by a fraudulent act.
Because we find the town has not breached a contract, we decline to reach these
additional sustaining grounds. See Futch v. McAllister Towing of Georgetown,
Inc.,335 S.C. 598, 613, 518 S.E.2d 591, 598, (1999) (holding an appellate court
need not address remaining issues when the disposition of a prior issue is
dispositive).
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The Appellants respectfully submit this petition secking a rehearing on grounds that the Court has

overlooked and/or misapprehended certain points as discussed below.

1. INTERPRETATION OF THE DEED: The Court of Appeals has overlooked or
misapprehended the clear language of the 1991 deed and misinterpreted the intention
of the parties to preserve the conditions and character of the occanfront area as it
existed in February 1991, '

The Town of Sullivan’s Island holds ownership of certain ocean<front acfcz‘fsted‘ lands
pursuant to a 1991 Déed wherein the Town bound itself to certain restrictions and- obligations
aimed at preserving the conditions.and character of the oceanfront area as it existed 2 specific point
in time - February 1991, The Appellants maintain that the Town is obligated urider the ierms of®
the Deed to cut, or to at least allow the property owners to cut, all trees and shrubs oti'the accreted
land to a height ol three feet in accordance withthe Town ordinance il effect in February 1991,

While the Appellants have asserted several causes ofaction, predominantly, the claims for breach

of contract (and the related claim for breach of contract accompanied by a fraudulent act) are

grounded in-the 1991 Deed. In.affirming the dismissal of all the-claims founded on the deed. the
Court of Appeals has-overlooked and misapprehended the core component of the deed restrictions
which places a temporal standard for maintaini ng the accereted land.

a; The Express Intent to set a Standard for l\'fl’aintaining the Natural Character
of the Property as it Existed in Febiruary 1991

There are several well-settled principles applicable to interpretation and enforcement of

" this deed. Waybum v. Smith, 270 S.C. 38, 41-42,239.8.E.2d 890, 892 (1977) (“In the construction

of this déed, we are guided by two settled rules of law.”y “First, the intention of the grantor must
be ascertained and effectuated, unless that intention contravenes some well settled rule of law or
public poliey.” Id. (citation omitted). This is a corbllary to the basic contract rule that when an

agreement comes before the court for interpretation, the main concern of the court is to give effect

2.
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- spcuf' 1¢ larmmon 01 a indhod 1or documentmg 'that standdrd {fh'gz :TOWﬁ"fShOll,{d:"ll'di'::ibfi::anﬁ.\"s’éél _
to avoid the’ clca_r{:expm‘ss “Deed "';5‘I'f0'\"i8i0ns_ because -’l-he«-‘ eufrent zadnﬂixisirﬁﬁbﬁ: n(m ‘;ieéxfr_js._ XS
cémpl.i'arjcé unréz{s’énajhié .o:z‘i‘xnpmc:ti:éa'l.? ' E |

| . C ommon seme and g,eoc fz 'uth are‘the ieadmﬂ touchuones of constmcnon nf tht. prowmom
of'a:contr éutz and- the Town's 'xctmm. demomirate nenhuz Cammon sense and izood fdtﬂl would:

‘ 1cqum substantml comp]mnce wnth ILLUlal peuodm tnmmmg 10 the 1991 tluee—jooi k_xcls, or at -

. 2C AN, Lntcmnsas Tiie. v.'S.C. Hf:alth & Human Scws Im Comm n; 296 S. C. ?73‘ 377.373
SE2 584, 386 (1988).
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_puhaps at ﬂu: very Icésl thc I’ owr Lould 41”0“ tln, })lt)])t;.l Ly 0\\& NErs to pel mrm Lhe mmmmw 11 !t":
we»\s 1he JOb as $0 dmsuc or: unpracﬁcal = .
be" | 'B?fagifﬁp’h 6—The TQ\x’ﬂ?S*A‘ui_ﬁotif}:' to cn‘:;'ct’ “f}zo.re-re;s*'tr‘i'étiiz‘e”“6fé§nﬁ‘ﬁi:'esf
The Coirt of ;\ppcah aiso muapprehcnds im pt‘O\’lSlOﬂ and 1mphcquon of Par‘mraph 6 Ot .
ihe 1991 Dced whlch permals the. van to’ mact oxdmanccs and: tes,ulmzona affecting the: Propcm
which am more llﬂ{ilbi!\'c than th‘u.e Restrictions or whmh are not: ;nwnmtént with ihcsc;i
Restnctlons Thlb Court siatu, llmt' “'lt is illogical ‘that: an’ owam/.atmn whosc purpm.be is o
.prcsu ve and consorvc.namml arcas® wou]d han‘;fu p:opcrtv 6 the’ Town and ruqmrc more lmxdf'
management as:a less. xcsmct]vc rc,g:ul'umn lmtc ad, the maatu found; ¢md we- agrcc. the Town' 's. -‘
.ordmanus whnch pmmi lc» 1r1mmmu ofl’ vcacmuon on the %crucd ldnd are more ;eslrxctlxe
bv:than lhosc mdlcdn,d mn ih(‘:’ du,d and were spccxﬁcallx mntem;ﬂated hv the deed's: umxmbwu.ous.
Ianguage;‘: |

F nst the Court of Appeaib hag ov crlookcd or’ mxsappxehendcd the Tr rust 3 mie in tht. land

transawon as; uvxdcnu of the parhcs initent. ic Trusl has never. owma or opcrazcd the acereted - .

' land-as a'naturéupmséw_e' or ref:‘ugﬁ:.such as wi_lh,B;otany IB';iy:v.Hlamaiibn:;Or Waites ls'lan‘d.: fi?hé:,
acereted. land Was owmd by the 'I(mn. and a. plan as dcv:sud bv the partles mvolvcd b(’.‘l]lﬂ& ito =

-lhe Lowcountx) Opcn Land Trust, and in’ tum the hmt sunuitancousl}, reconveyed the accretedf

ke hnd back to the Town by dccd mth restrictions and enfoxccmcn‘i nchls to pru%rv(, bo(h ihe'f, -

| '.:condmon of the land and dxc Lharaetczihlest\le nl th Town-« as it cxmtcd n Febxudrv 1991 Ihm |

: jtx.vd—steps‘transthr of 'bm‘)érshi_p w;i’;s_.d;:ém_ec_l “necessary 'tq’,énsuré enforceability of the rg;si'rictions_‘

and préves it:a ._fiﬁ_m‘;:;;:;fl;;(_f);,wn.'Cmmcil ‘with dif}:(;tent_, ‘jnoti_'\éa_ti.()ns,;_ from- .chaxfmina or w,e;ikenina the -

fe strlcuons or doing awr 1y with: 1hcm altogeihcr TROA 80. ] Unlorlundtcly‘ that: plan h’xs failed |

N
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“and. thc [own ncw ‘admumtr’tt;on has allcawcd a maulum J‘orest to" rcpidce thc Iow sea éts an{iiéf '

w;ldﬂowerq obsuuctmﬂ lhe ‘occan views. aud brcc7es and cxea{mg, mubances L

i

Seuond tht, F rial Com"t ' pcxspectxvu of *more; rcsmctw 4 1s skewed. Thc “m(ne_

'mstmuve lanﬁuaﬂf: must b&. conslrued m thc 0011t<:\1 ol thc cou mteni oi the Dwd

and “not’ mconsmem with all th Resmcuons. See Was burn v, bmlth supra. ' lhc Court"
ovcrlooks or musappxchmds that by dchbcmtcly addmv a tempmdl dcf' nms.. mark to tile Standard
for pxcsmﬂmon ihc‘lmsi 0bvmux1x must hdw (,omc,mplatcd that manaﬂunem wouid ba 1eqmr&dfj
o maintain ihdt smtm Am inter prctdt@l 1lml allows the Town {0 111{1.1-1t i m;mmg and almw";
'-over"mwth dogs not serve the intent of the Dccd i6 pxesu ve'the a(_c,racd hnd in the wndnmn as.v'_v
it cxlstcd in Tc,bru:uv 109] In-the ﬁmpcx come.xt thc ”‘more res?rmﬂvc pronqmn of Paraomph 6. :
whl d”O“ thc I‘(mn Lo hmu i!u. mmmmL 0 shortcr but not tal]u —helg,hts
T hn‘d the (ouxl has-also’ overkml\Ld ti)at ‘such wnstrucuon of Pmdamph 6i is’ mcommcm \' '

. with-the provxslons of P 1ras,raph 2 uhlch spccahcdllv addrtsscs mmmmg and pldces spcuﬁc  '
pqramutcrs on the Town S "unrc.stuch,d authomv lo trim and contm} ﬁlC et owih of vcﬂetauona

: 'f'or the pm poses of rﬁoﬁuxm contrél. scenie’ unhfmu,mgm pubhc and. emcr%nc\ acceqs to the-
'At]anm C)cuum and: bmvldmn views: of the ocean zmd beaches to its cm/ans I’dxadoxxcallv l’ '

" Town s.new mmmms_ pohcv in allcﬁvmg ov -u nmwth to the: cxu.nt of crmtmg a man.umc iomsi‘
dctuallv commvcnw ihﬁ,SL puxposm Ullzmalclv lhc, Town's mtupxuﬁﬁon is not suppor{td b\ a
E : :propu 1eadmg 01 all thc Deed restrictions in the context ()f the c\pre‘;s (WcmdmQF purpose tol:' _
pzcscrvu lhc ac<:1et<.d land m compamblc Febrmry 19‘)1 condmons -

¢ :‘ 3 Laék{of "E‘_nfgrcemeﬂ% .bfv' ,tlré":‘!,;’:indﬁ'l’ rust

Tlm € ourt of fxppcals ovulooks or: mxsapprchcnds thc tlurd pam rn.hts oramed m thesg::,_-_ o

pmpmy ownus undu the: Decd b\: rci)mﬂ upon the Ixus,t . ,.‘_‘:1'i»ll’1’l'éfm‘ _,1;t:éc§.‘gﬁiize f(})'rfi‘é;ﬁ;ibxt';a‘ny S

x
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Vibla‘t‘i'cm;;j{;’n’f the :D’c:cd fr:e"s,trietioﬁs‘ Ahe aiﬁddwt of 1hu L and Trust Dm,ctor ref*ardxm., the L. aud; .
'1 rust’s annual reports 2= notmg in thc most genér d] wav that. thg Tmm isin compl tance. and iath ;

' to take note: 01 (hie: senous problcms assocmud wsth ov crurowth = do notatount toran: admissmn ’

comcssmn or stlpuldtlon bmdmu upon lhe Appeiiam% Ihe%n Appdlamé, dre ihxrd-parw_

bcnehcmms with rsepa_fzg_te and, mckpmdun rights- to bud\ enformmmt of the Deed: Resmcucm
Ifthe Land Trust annizl, xepm s mwht be some cwdmcu of tne Town s: comphaﬁce thes do not .
automatmallv preclude the. i\ppellants from pmfsumt; a bmachrof connact clmm and they cannat
sustain the grant of: summary wdamem on mtex prclauon of the Dccd V
NUT AI\CL - The Town’s vmlatmn of the Decd Ru,trlctlons throu;vh its. ne‘wv‘{.,.'
'trlmmmg pnhcnes have Cne.zted a Nunsance by Iluwma overgrowth that harbm‘s a-

met) of pests;. mrmmts and poses-dangers to thc PLuntlfis persanailv and'the other
citizens ﬂcnemllv

Ihe Court of Appeah has. mgwtcd the: Appdlants c}mllcngc to the grant of s;ummar»
. ;udvmem on. the mnsance ciausc 01 action based on its-inter pretdu(m thal 111e Deed doc.% not requm :
the 'Iown to clear the Iand The Appclhms ruspec(fullv submu that thc Court of Appeals hd§=' )
over iOOl&Ld andfox nusappxchmdcd ﬂxe pomw ag statéd above and in then bncib By brt.achmg the:
Deed.Rcsmcnons, th.é"‘Town has. dlowud the ovcrszrowth o[ the vu_ctatmn'on the; accrctcd land,_ -
into:a mantﬁne for&t that serx 3 as: hﬂcdma am,wn fot pcsts 'md varinint, poscé afireh .i a.card. ‘md '
élv‘owih?s Gover for cﬁmi‘ﬂﬁ* ‘b@h?i»,vié?f‘"-_ ’Equ'.i_t}f:'d_@niaﬂéié'-;fh”ai the Town“f?i:fwei'nnmnft ‘abateihese
'l: ﬁ;u}g’éxs _aixd Honor its ﬂc_ontrg&uzﬂ_ .c)'.blz.igatipllsz10,;j‘liei,ci,i'i2f:ns_ o'}%fS’Li_-lgli'v_an'v“»s‘,Is"lvah‘d(i : S
3. OTHER ISSUES RAISED ON APPEAL
_"‘I"ll"fé;:APIiéilzihtsarzﬁséd :".cathm%sueg cm,zappezil s stated in th‘e‘i’r.Bi‘ie‘.ﬁ 1o wit::.
' l A Did the Trial Court err in Lonsuumg thc Inwn § right 10 tiim in.

~Paragraph 2 as I‘orado%mu the Plaintiffs’ clmms for cu!mccmem of thie
Deed Restrictions? 4 : :

T
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thc Sum, ()(‘ RM pez mlttmg prowq‘; %or
naiud Cmtcal me”

Z‘_'for an OC'{M “cumrl,g, pcx ma-

;_ ',;gi: Dld meq‘-“ |

o D;d thc Iual (‘_‘{mri mlsapprehend that the Pl
’clmm tm bzedch ef comract accomp'imed bw 2 ﬁauduien

C ()ut“t mlsappmhend llm Licum f"@r bx each of conti _,ct

g >=--Act‘?

and Vaiuntarsi} enier‘i‘,_b,
'reach ihe cc:::re purpgsa ﬁf‘,‘ .




To the extent that the Court o‘f Appeals-has not addressed each of these- issues, the Appellants
respectfully request that the Court ’rc;:ﬁnsidcr cach and all of those issues for the reasons fully set
forth in the-»Appellams’. Brief and Reply Brief which are incm"pmated herein as if’ fully restated.

'l“ﬁe express purpose for the land transaction was “maintaining the natural character of the
property” -- as it existed in February 1991 -- which included vegetation at levels no. higher than
three feet. The intent of the parties aé expressly stated in the Deed is a “desire 1o place restrictions
upon the [the accreted land] for the purposes of, inter alia retaining land or water areas
predominantly in their natural. scenic. open or wooded condition or as suitable habitat for fish,
plants, or wildlife” - as it existed in February 1991. The Court’s intefpretation of the Deed has
O\fel'ioOke(i ormisapprehended that the overriding intent as expressed in the Deed was to preserve:
the accreted-land in‘the same conditioit as it existed in February 1991, for the benefit of the property’
owners as well as the benefit of the entire Township. The record establishes that the Town’s I{ewf
uimming policies violite the Deed restrictions and have allowed harmful nuisances to develop in
the overgrown maritie forest, and these Appellants should be aliowed 1o pursue their causes of
action 1o restore the acereted land te some semblance of its condition in February 1991, or for
others remedics for the breach.

CONCLUSION

WHEREFORE, based on. the foregoing. Appe’”ants'I?éfspectfuliy requests that the Cldur_p
reconsider its rulings affirming the Trial Court grant of summary judgment. For each of those
issues raised in the Appellants’ briefs, the Trial Court erred in granting sﬁmmaryjudgmeni to the

Defendant Town of Sullivan’s Island on the Plainitiffs* breach of contract claims? because the 1991

? The Trial Court further erred in granting summary judgment to the Defendant Town on the
Plaintiffs’ claim for bréach of contract accompanied by a fraudulent act because the Tort Claims
-Act does not provide immunity {rom contract claims: In addition. the Trial Court erred ifi strikirig
9
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Dc’cd‘-Rc’e:triClions Gbl'ig‘zlti:‘,‘thc -'T‘dxifn" 1(i ;ul (or io allow, ﬁ:(l,m*;iow'l'xonwo.wncrs Aihe-«.riszlit o cm);.

_ ves_etatxon on the acc:xeted 1and szaward of theu homcs to pmserve the acuetui iand it c‘;‘

condmon_" s ;t exxstcd al the txme the Dccd ww c\ccuted in I“cbx uarv 1991 In addmo

- Court. ened in. g,ranlmg, !udunem on; uu ‘nuisance cause of acuon bec'au'q‘e .th'é rié‘iif?:’iﬁﬁm‘iinﬁ
policies: h'wc allow Ld overuowth of a marmmc forest ﬂmi 1a1bor< a wmety of pests varmmts and
pose@ ddm,urs 10 thc I’ldmuﬂ S pm,(maﬂv d}‘)d thL olher ulu:ens gener. ally

o :.R(.spc,ctfullv submxitcd

B }loud I aw hrm. LLC' -

Robm H. Hood. {})r sca 9399)
James B. Hood. (8C ‘47021'?)
Deborah H. Sheffield, Of Counsel (S€ "’»’73?)
o e 172 Meeting Sticet ~ P.O, Box 1508 5
o -7 Charleston, South Carolina 29402

Phone: (843)577-4435
I"d(,bumlc. (843) 722 1650"

_ *\ttm nevs for the Appelhms
' Them'lb'r'é A!’henesxus, l!l and
“Karcn Albenesms ‘

- Am,uet 13. O! 8

-thc Comrdct (Llausc claims’ b‘md on its misinter prumoa ui the OCRM periit pmccss dﬁd the
abseiice of 2 any justification for the Town 1o purposefully and voluntarily enter a contract and then
revise ﬂ\tAl Ordmauccs 10 ddmntiy bxmch the core purposu ol the 1991 Dttd Rcsxrxc_‘om; '
- | 10,
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CERTIFICATE OF SERVICE

The undersigried certifies timt on this 15 day of August, 2018, a copy of the foregoing
Petition for Ruhmrmg, was served by depositing said copy in the U.S. Mail, with *;ufﬁmem first
chsa mbtagc -on.the following counsel at the addresses listed below:

g Brzzc Hair (ST# 9040)
V‘ln Raait& Derk 1V (%L 9286)
Law (;ihcm of I. Brady Hair
2500 City Hall Lane (29406)
PO Box 61896
N. Charleston $C 29419

~
f’“‘ “"Z’) /
\f@/ Ihe . ;\j proiifo
?I‘Iooﬂdu Fiemi, LLC
Robert H. Hood, Sr. {’SC‘% 2:399)
James B. Hood: (‘QQ #7021 2)
Deborah H. Sheffield, Of ¢ ounsel (SC #2157
172 Meeting Strget ~ P,O Box 1508 '
Charleston, South Carolina 29402

Phone: (843) 577-4435
Facsimile: (843) 722-1630

-:Xtm'mms for-the Appellants

Nathan Bluestein, Ettaleah Bluestein, M.D.,
Thieodore Albenesius, I, and

Karen Albenesius:

AUG 152018
SC Court of Aﬁﬁ@é&

1
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The South Carolina Court of Qppeéls

" Nathan Bluestein, Ettaleah Bluestein, M.D., Theodore -
Albenesius and Karen Albenesius, Appellants,

V.

Town of Sullivan's Island and Sullivan's Island Town
Council, Respondents.

Appellate Case No. 2015-002550

ORDER

After careful consideration of the petition for rehearing, the Court is unable to
discover that any material fact or principle of law has been either overlooked or
disregarded, and hence, there is no basis for granting a rehearing. Accordingly, the
. petition for rehearing is denied.

Columbia, South Carolina

cc: -
Robert Holmes Hood, Jr., Esquire .
James Bernard Hood, Esquire

A. Walker Barnes, Esquire

" FILED
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Deborah Harrison Sheffield, Esquire
J. Brady Hair, Esquire

Derk Van Raalte, IV, Esquire

Julie J. Armstrong
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