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- QUESTIONS PRESENTED
L

~ Whether Appellant s statements relating to the preliminary steps of initiating a
judicial proceeding against Respondent were absolutely privileged under South
Carolina defamation law.

Whether ‘Respondents presented sufficient evidence of lost busmess profits
- when the lost profits: evidence presented at trial related solely to an entity -
Respondents do not own and all testlmony regardmg Respondents’ lost profits
. was purely speculative.

Whether the trial court erroneously instructed the jury that it could consider
Appellant’s truth. defense as aggravation and continued express. malice in
estimating damages when the defense was supported by evidence and
Respondents had no claim for punitive damages at trial.



- STATEMENT OF CASE

This defamatlon action was commenced in the Clarendon County -Court of
Common Pleas on 7 December 2015. The case proceeded eventually to trial before a
jury 22 January 2018 and the jury reached a verdlct on 26 January 2018.

At the close of the plaintiffs’ evrdence at that trial, defendant moved for a directed
verdict in his favor. That motion was denied. Defendant renewed that.motion at the
close of all ofithe evidence, and that rnotion was deniedas well. Tne jury returned a
verdict in Plaintiffs’ favor in the amount of $3.5 rnil-lion.' ‘Defendant subsequently moved
for a judgment notwithstanding the verdict and _for a new trial, and those' motione were
also denied.

Defendant gave notice of this appeal on 18 May 2018. This Court extended the
- time for f|I|ng thls initial brlef until 9 October 2018.

STATEMENT OF FACTS

This matter arises in the context of a Iengthy..series of dealings between the
parties in conneCtion with an RV ‘campground resort located adjacent to 1-95 on the
ehores of Santee Lake;; the Campground was known as Big Water Resort. The
campgrodn_d was originally developed by the plaintiffs between the ‘years 2003 and
:2010. The plaintiffs sold Iifetime rnembershipe in the resort for approximatety $8,500
| per family. [Tr. pp. 254-255.] fhe original plan was to sell 2,000 membersnips by the
year 2008. [Tr. p.. 256.] The campground on'Iy had about 130 spaces for atl ofthe
memberships'sold. [Tr. p. 256.] Even though the campgrod’ndand memberships were |
‘marketed as private, plaintiffs never considere'd themselves Iegatly ooligated to remain

private and prohibit non-members from_ using the resort facilities [Tr. p. 257-258.]



By the end of 2010, the campground was‘loéihg approximately $100,000 per
year [fr. p. 263.] From 2003 to 2010 when the -plaintiff’s'wer‘e in charge of the
campground, it lost money every year except one. [Tr. p. 265.]. By 2009, the
campgfound had fired its sales>manager' to save costs, and no memberships. were sold
that yéaf [Tr. p.265.] Plaintiffs had collected about $5 million in membership fees up'
until that point, [Tr. p. 270.] | |

Iananuary 2009 plaintiffs held a corporata board meeting to discuss the problyem
of serious negativé aash flows. [Tr. p. .2\79.] They.discus'sed' a completé shutdown;of'
operafions, but they ‘we_re qoncerned about gétting4sued by the campground members.
[Tr. pp. 281-283.] They also discussed selling the campg_;rouknd Operating compahy (Big
- Water Resort, LLC) with whom the campers had. contracted. [Tr. p. \285.] The
'I campground operating company‘ Big Water Resort did not own the land upon Which the
‘campground was located; _that land was held by TLC, a holding company.

Around the fall pf -201.0, plainﬁff M.B. Hutson was saarching for waterfront
propért’y.to develop into condominiums. [Tr. p. 412.] Mr. H.utson eventually entered into

a deal to purchase thé Big Water Resort, LLC, entity and lease the property still owned
'by TLC. He purchased Big Water Resort, LLC, for ten dollars and a prorp_isso_ry note tp
‘pay a tptal of $500,000 for that entity, and he Ieaaed (tp purphase) the assets of TLC
(which included the land upon»‘which the campground was located). [Tr. p. 628.] The .
payments on the Ieaée-to-purchase wera to be funded by cIosinQ funds from developed
‘condominium's [Trl. p. 628.] Other than'fen dolvlarsA, this deal required po money from Mr.
Hutson. [Tr. 631.]. Mr. Hutson te_stifiéd that plaintiffs told hirp that the campground was

\

~ “not maki}ng a prof'it." [Tr. p. 627.]



: Slhortly thereafter, in 2011, Mr. Hutson moved to the campground to begin worKk.
He soon found out that the campground was generating $154,000 per year but requwed
between $400 000 and $500 000 annually to operate [Tr. p. 633.] He was unable to
|dent|fy any. lease which gave Big Water Resort, LLC (the campground), a Iegally
enforceable right to be on the land owned by TI__C. [Tr. p. 637]. As the new “owner” he
was soon confronted with a group of about 200 angry campground members. [Tr. pp.
641-642.] He found problems with the septic tank system [Tr. p. 644.] Eventually Mr.
Hutson was unable to meet his obligations to make the lease payments, and litigation
ensued between the parties.

In' December 2013, at the peak of his frustration, and having been unable to
develop a single condominium in the three years since entering into this transaction,
Mr. Hutson believed that he and the campground members should pursue a legal action
against the plaintiffs. [Tr.. pp. 659 -660.] To that end he sent out a post card to the .
campground members (who were still on a ma|I|ng list), which read as follows:

Dear Big Water Resort Member or Former Member:

| purchased the Big Water Resort business in 2010. | have
since come to realize that members were scammed by
paying thousands of dollars to Big Water Resort when
formerly owned by TLC, Holdings. -Those monies totaled
about 5 million dollars paid by members when they signed
their individual contracts to the TLC, Holdings owned Big
Water Resort. There was no feasible way that Big Water -
Resort could furnish the contractual benefits and the spirit as
outlined in the contract, nor did TLC, Holdings have any
desire to fulfill their end of the contract in actuallty, nor in
spirit.

I, and others, will seek todemanda refund from TLC
Holdings, by way of a class action lawsuit, charging TLC,

Holdings with fraud ‘and possible racketeering for the five
million plus triple damages. Any existing or former member



wanting to join- this lawsuit may do so by contacting me at
Big Water Resort as soon as possible or dialing 423 834
4282. |, too, have been scammed by TLC, Holdings as a
member and purchaser of Big Water Resort. |-will be able to
put any member in touch with the attorriey. The suit will be
filled in the next ten days. -Anyone who joins stands a good
chance of recovering their money. | know that hundreds of
members are convinced they were scammed. [t appears
that hundreds will join this effort. | am told that the statute
- runs from time of discovery of the scam.  Let’s join together
now and get our money back.
Thank You,
M. B. Hutson

Subsequently, Mr. Hutson contacted attorney Bill Padgett to inquire whether Mr.
Padgett would speak with several members who were unhappy after reading the
postcard regarding their grievances. (Tr. P. 358, 664) Mr. Padgett informed Mr. Hutson
that he would be glad to speak to the members (Tr. P. 358, 664) Subsequently, Mr.
Padgett agreed to represent these members in a class action lawsuit filed by the
campground members against TLC (Tr. P. 359) ‘In fact, Mr. Padgett c,onsrders the
genesis of the class action Iawsuit to be a conversation with Mr. Hutson that occurred in.
January of 2014. (Tr. P. 322) Mr. Hutson was not named as a defendant by the
members in the Iawswt (Tr. P 360, 666) .

In the spring of 2014, Mr. Hutson met with Mr. Padgett a number of times to
discuss the class action lawsuit and assist in Mr. Padgett’s investigation. (Tr. P. 359,
665) Mr. Padgett asked Mr. Hutson directly whether he would codperate fully with the
investigation. (Tr. P. 323) M. ‘ Hutson agreed to cooperate with Mr. Padgett’e
investigation. (Tr. P. 323, 360) In furtherance of such investigation, Mr. Hutson

provided documente to Mr. Padgett, including a three page document authored by Mr.

Hutson summarizing his complaints regarding. TLC. (Tr. P. 322-23, 326-27, 359, 665)



Because of Mr. Hutson’s extenswe pamCIpatlon in Mr. Padgett’s investigation, Bill
Padgett dubbed Mr. Hutson a critical witness. (Tr P. 360) Eventually, thls class action

lawsuit was settled by TLC for roughly $1.85 million. (Tr. P. 364)

 ARGUMENT

1. Respondents’ claims are barred in their entirety as a matter of law by the - ‘
absolute privilege doctrine in South Carolina. _ o .

/

In South Carolina, siatements thét relate to a judicial p'rocée'ding,‘ includirig
preliminary sieps taken pi'ior to' fiIing :a lawsuit ehjoy an ébsolute piivilege Crowell
V. Herr/ng, 301 S.C. 424, 430, 392 S E. 2d 464, 467 (Ct App. 1990) Other junsdlctlons_ |
A_'are in accord. 1

Absolutely privileged statements ai'e not actionable in defam'ation re_gardless of
whether the defendant acted in good faitv‘h_, acted with mglicé, or any other éircumstance.
Hainer v. Americah Med. Intern, Inc., 328 S;C._ 128, 135, 492 S.E.2d 103, 106 (1997).
See also Richardson v. McGi[l, 273 S.C. 142, 145, 255 S.E.2d 341, 342, (1979);- Fulton
v. Atlantic Coast Line R.R. Co., 220 S.C. 287, 296, 67 S.E.2d 425, 429 (1951): Bell v.
Bank ofAbbevillé, 208 S.C. 490, 493, 38 S.E.2d 641, 642 (S.C. 1"946); Pond Place

Partners, Inc. v. Poole, 351 S.C. 1, 22, 567 S.E.2d 881, 892 (Ct. App. 2002); Wright v,

' See Harris v. NCNB Nat'l Bank of North Carolina, 85 N.C. App. 669, 355 S.E.2d 838
(1987). See also Samson Investment Co. v. Chevaillier, 1999 OK 19, 988 P.2d 327
(1999); Lerette v. Dean Witter Organization, Inc., 60 Cal. App. 3d 573, 131 Cal.Rptr.
592 (2d Dist. 1976) Club Valencia Homeowners Ass'n v. Valencia Assoc., 712 P.2d
1024 (Colo. App. 1985); Irwin v. Cohen, 40 Conn. Supp. 259, 490 A.2d 552 (1985);
Libco Corp. v. Adams, 100 lil. App. 3d 314, 55 lil. Dec. 805, 426 N.E.2d 1130 (1981);
Sriberg 'v. Raymond, 370 Mass. 105, 345 N.E.2d 882 (1976); Johnston v. Cartwright,
. 355 F.2d 32 (8th Cir. 1966)-(applying.lowa law); Richeson v. Kessler, 73 ldaho 548, 255
P.2d 707 (1953); Bull v. McCuskey, 96 Nev. 706, 615 P.2d 957 (1980); Penny v.
Sherman, 101 N.M. 517, 684 P.2d 1182, cert. denied; 101 N.M. 555, 685 P.2d 963
(1984); see also Cummings v. Kirby, 216 Neb. 314, 343 N.W.2d 747 (1984).

N
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Sparrow, 298 S.C. 469, 4?3; 381 S.E.2d 508, 506 (Ct. App. 1989); Johnson v.
Independent Life & Acci. Ins. Co., 94 'F Supp 959, 961 (D. S C. '1951)

In Crowell V. Herrlng, C|ted above a Veterans of Foreign Wars (“VFW")
commander was acqwtted |n a court martial proceeding charging him wrth |mproperly
receiving funds from video machlnes owned by Hoyt’s Music Company (“Hoyt’s) at the
VFW. Crowel, 301 S.C. at 428-29, 392 S.E.2d at 466. Following his acquital, the
‘. -commander sued VFW investigators and severai Hoyt’s representatlves for slander'
libel, and maIIC|ous prosecution stemming from statements made at the court martlal;
proceedlngs, during the offlclal.investigation, and prior to the investigation. Id. at 426,
392 S.E.2d,at"465. The t_riaI court granted the _defendants" motion for summaty judgment
on all the plaintiff’s claims for slander and Iibel. ld. Plaintiff_appeaied.

| On appeal, the court first held that statements made ‘during the court .martial‘
proceedings were absoluteiy privneged Id. at 430 392 S.E.2d at 467 Next, the court
held that statements made by VFW investigators during their deposmons were
: absoiutely pnwleged Id at 431, 392 S.E.2d at 467. The court then held that statements‘
made by VFW |nvest|gators during their investigation, prior to the court martiaIA
proceedings, were also absolutely privilege'd.'- Id The court Iikened the investigation to a

prosecutor intervievving witnesses and preparing a case. »Id. Accordinglv,' these
statements were abs'olutely' privileged‘beCause} they were preliminary steps that borea ‘
reasonable relation to a contempiated proceeding. Id. | - -

Finally, the court addressed an aII'egedIy defamatory affidavit authored by a
" Hoyt’s representative and given toa VFW trustee. /d. at 431, 392 S.E. 2d at 467-68. The

affidaV|t alleged that the pIa|nt|ff |mproperly recelved payments from Hoyt's. /d. at 429



392 S.E.2d.at 466. Tn-is affid‘avit was ‘drafted long before any Iitigation commenced and.
.'priort‘o the initiation of any officjal investigation. ‘Id.‘l301 at 429, ‘392 S.E.2d at 466.7 In
fact, t.his statement.led to the official VFW investigation whi'c.h, in turn, led to the court
martial proceeding. See Id. 301 at 428, ‘392'S.E.2d at 466. The court held that the 'pre-
in\iestiigation staternent made by .ane‘ventual witness was absolutely privileged as a |
preliminani stetement relating to the commencem‘ent;of a formei proceeding. /d. at '432,A
392 S.E.2d at 468.
The court was petsuaded 'by the. New Jersey Supreme Court’s" holding in

| Rainier's.Dairies v. Raritan Valley Farms, 19 N.J. 552, ;1 17 A.2d 889 (1955). Id. at 431,
392 S.E;2d at 468. That case involved citizens maki'ng allegedly defamatory statements
in petitions to the Office of Milk 'Industry e\ncouraging them to investigate a\possible
price fiXing scheme. See Id. at 432, 392 SE2d at 468. }the Crowell court noted that the
“New Jersey Su'premebourt held the petitions to investigate were absolute.ly privileged
even though the statements.were unsolicited and given orior to the institution 'of a formal
investigation or proce‘eding.” Id. R

. 'Funhermore, the' Crowell court found that its holding protect,ed a vital inte-rest, '
Worthy of-absolute privilege as a‘ matter of policy. The court opined that “lt]he threat of a
civil-action in slandeij or libel would undoubtedly h.eve a’cnilling effect on those tempted
~ to initiate Iegitimate;investigations or inquiries into others' supposed wrongdoings.” /d.

| The Federal District Court in South Carolina has ruled in accordance with Crowel/
and taken a sirnilar view regarding'the, abs.oiute‘judiciel privilege. In Woodwar‘d v..
Weiss, the court held that statements made prior'to the commencement of civil'litigation

- were absolutely protected by the judicial'privilege. ‘Woodward V. Weiss, 932 F. Supp.



723, 728 (D.S.C. 1996).

Woodward involved a medical doctor suing another medical»doctor for libel
stemming from statements made in a report. Id. at 7‘25.. The defendant was hired by an
insurance company to evaluate the treatments and diagnoses rendered by the plaintiff
to three insurance clalmants Id. at 724- 25 In his report to the msurance company, the
'defendant charged that the plaintiff had excesswely treated the claimants and that his
opinions were not supported by the records, and plalntiff filed a claim for defamation. ld.
at 725. | N |

The district court recogmzed that South Carolma law affords statements

rendered as a prel|m|nary step to a judicial proceedmg WhICh [bear] a reasonable
relation to litigation” an absolute prrvrlege. Id. at 727. The court quo‘ted the Restatement
for the proposition “tha_t “The privllege.al_so protec‘_ts'-[the IWitnes'sv] while engaged in
private c_onferenc_es with an"attorney at .Ia'w with reference to proposed litigation,
~ either ch|l or criminal.” Id (quotlng Restatement (Second) of: Torts § 588, Comment (b)
(1977) (emphasis added)) |
The court held that the defendant’s pre-litigation statements were absolutely
| privileged. Id. at 727. The'court reasoned that th'e'.defen‘dant’s report could possiblu '
have been used as an exhibit in theoretical future Iitigat’ion' Id. Likewise the defenda—nt'
could possibly have been called asa wrtness in any such litigation. Id The court even -
" went so far as to hold that the reports were absolutely privileged |rrespectlve of whether
a judlCla| proceedmg ever actually commenced. /d. at 728. The district court, l|ke the'
court of.appe_al_s in Crowell, was influe'nced_ by the ‘publlc policy consideration -that

people should be permitted to investigate and discuss a matter that resulted in injury



prior to the commencement of legal action without fear ef a pbssible’ defarﬁation lawsuit.
Id. , o i |

In this case, Respondents soughf to prove two acts ef defamation: (1) the

postcard of December 2013 end (2) ore.l 'and written co_mmdnica'tiohs by Appellant to

_class action plaintiffs’ lawyer Bill Padgett during the spﬁhg of 2014, following the _
posfcard. The postcard was addressed to present and former members of the B-ig Water
Resort campground an'd inf.or.med.them that they (along with Appellant) had been
scammed by TLC. (Defendant’s Exhibit 58; Tr. P. 660-61) The postcard suggested that |
,'they all band together and initiate a class action against TLC fer this scam, and
indicated that Appellant had already contacted an attorney about it. (Defendant’s
Exhibit 58; Tr. P. 660-61)

The allegedly 'defamator)./ statements Appellant made in the postcard are
strikingly similar to the statements made by the Hoﬁ’S’ representative in Crowell in his
affidavit, which were absoluteiy‘privileged. Both involve 'pre-litigatiod, pre-investigation
writings. Both were“offered by an eventualz Witr_less accusing another of wrodgdoing. Still
more, beth led.to an\i’n;/'est,igetion and, eventually, to ejudicial proceeding againét the
subjects pf these'writings. In" effect, both statements are examples of a Whistlebldwer
soundihg an alarm. |

'Respondents .afgue tha‘t this case is distinguishable ._from Crow_ell because
Appellaht’s etetements were -not‘made by investligators- as a part of an official

- investigatien This argument focuses on the Wreng Crowell holding. While one holding
of Crowell is indeed that statements made by mvestlgators during their official

investigation are pnwleged Crowell, 301 at 431, 392 S. E 2d at 467 the Crowell court



also held that statements’ made in a pre-investigation writing authored by an eventual
kw‘itness to litigation are absolutely privileged. /d. at 432, 392 S.E.2d at 468. The affidavit
of the Hoyt represehtative was neither apthored by investigators;nor made during the
course of an official investigation. Thus, Crowell is not distinguishable; rather, the
holding addressing a pre-investigatioh, pre-litigation writirlg is directly on point. |

Foll-owing the postcard, Appellant referred carrtpground members to Mr._ Padgett,
- who agreed to represent'them. (Tr. P. 358-59, 664-65) As a part of his irlveet_igatiorl-
into his clients’ case, Mr. Padgett i'ntervieWed'Appellant and received a three page.
summary from him entitled"‘Class, Action” which outlined what Appellant believed to be
the wrongful acts of TLC in furtherance of their scam. (Tr. P. 322|-23 326-27, 359, 665)
Mr. Padgett test|f|ed that his’ communlcatlons with Appellant and the documents he
. received from Appellant were critical to h|s decision to bring the class action, Wthh was
‘ultimately settled by TLC for appr_oxrmately $1.8 million. (Tr. P. 322, 358-360) The
Appellant here, according to Mr. Padgett’s testimony, was a critical witness in that claes
action. (Tr. P. 360) |

Appellartt’s statemen’ts to class action plaintiff’s attorney Bill Padgett, inoluding
the documents provided, were compa/rable' to the doctor's statements i'n‘ Woo'dWard,
which were also abeolutely privileged. Both were pre-litigation statements containin'g-
-ac_cUsation's‘ and supporting' facts that ‘werev likely to be used in future litigation.v
Appellant’s-communi'cations to Mr. Padoett satisfy the key factors analyzed by th’e‘
Woodward court. The record is uncontroverted that these allegedly defamatory'
statements were made by Appellant durlng Mr. Padgetts |nvest|gat|on (Tr. P. 322-23,

326 27, 359) Mr. Padgett also testlfled that he viewed Appellant as a key W|tness to his

10 ' %



case. (Tr. P. 360) - In fact, the judicial privilege’s application is clearer here than in
Woodward because Appellant’s statements were made to an attorney in furtherance »Qf
an investigation related to a filéd lawsuit. | '

Respbndents contend that Appellant acted in bad faith by authoring the postcard
“and comtnunicating with- Bill Padgett and did not, in good faith, contemplate
commencing a legal action. South Carolina law, however, is clear on this point: such
conSIderatlorts are |mproper and irrelevant to the issue of absolute pnvnlege Ha/ner.'
328 S.C. at 135, 492 S.E.2d at 106 (“When a communication is absolutely pnvnleged no
action lies for its publlcatlon, no matter what the circumstances under which it is
published, i.e., an action will tlot lie even if the report is made with malica.”)
(emphasts added); see alsb Richardson, 273 S.C. at 145, 255 S.E.2dvat 342
(“Privileg‘ed cammunications in the law of libel and slan-der are either absolute or
qualified. When the communication is _absolutelybrivilegad; no action t)vill lie for.its
publication, no matter what the circumstances under which it is published. When

qualified, however, the plaintiff may recover if he shows that it was actuated by malice.”)

(quoting Bell, 208 S.C. at 493, 38 S.E.2d at 642) (emphasis added)).2

2 Accord: Fulton, 220 S.C. at 296, 67 S.E.2d at 429 (“Under [an absolute privilege] there
is no liability, even though the defamatory words are falsely and maliciously
published.”) (emphasis added); Pond Place, 351 S.C. at 22, 567 S.E.2d at 892 (“When
a communication is absolutely privileged, no action lies for its publication, no matter
what the circumstances under which it is published, i.e., an action will not lie
even if the report is made with malice.") (quotation omitted) (emphasis added);
Wright, 298 S.C. at 473, 381 S.E.2d at 506 (‘If the communication is absolutely
-privileged no action will exist for its publication no matter what the circumstances
‘under which it is published. If a privilege is qualified, a plaintiff may recover if he’
shows the publication was actuated by malice.”) (emphasis added); Johnson, 94 F.
Supp. at 961 (“An absolutely privileged communication is one in respect of which ... no .
‘remedy can be had in a civil action .. . even though it may have been made
maliciously.”) (quotation omitted) (emphasis added).
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Crowell and Woodward both hold that pre-litigation. .statements bearing a
reasonable relation to future litigation are absolutely -privileged. It is for the court to
determine whether a defamatory statement- is relevant to a legal proceedrng, ‘with all
doubts be|ng resolved in favor of relevancy McKesson & Robblns v. Newsome, 206
S.C. 269, 275, 33 S.E.2d 585, 587 (1945); See also Texas Co. v. C. W. Brewer & Co.,
180 S.C. 325, 327, 185 S.E. 623, 624 (1936). The evidence here easily satisfies this low
standard. | |

Here the postcard resulted in the campers seeking. advrce and representation -
from Mr. Padgett, and Mr. Padgett filed a lawsuit against Respondents (Tr P 319) The -
) essence_of the post card, in fact, is that it proposes a class actlon. (Defendant’s Exhibit ‘
58; Tr. P.<i660-61) Appellant’s staten'rents?made allegations and -recited-de'tailed facts
central to the eventual class action. (Tr. 'P.' 660-61)

Additionally, Appellant’_s statements to Bill Padgett' during Mr. Padgett’s
. investigation also plainly relate to the eventual class action lawsuit. Mr. Padgett testified
that the genesis of the lawsuit that he "f/iled was a conversation that he had with -
Appellant. (Tr. .P. 3_2?) Similarly, s'ubsequent conversations between Aopellantand Mr.
Padgett occurred during and in furtherance of Mr Padgett's investigatio_n regarding this
~ lawsuit. (Tr. P. 322-23, 326-27, 359) |

Crowell is :controlling here, and WoodWard is instructive.'Those cases are not
materially distinguishable frorn this case. Both dernonstrate that Appellant was entitled
B (o) judgrnent as a rnatter of Iaw/beca—use his communications bore a reaSOnable relation
to ei/entual litigation. Allowing this- verdict to stand would, as South Carolina courts have

suggested, chill speech from those who seek to turn to litigation to redress injury done
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to them by others. Thus, the trial court erred in denying defendant’s motions for a
directed verdict at the close of the plaintiff's evidence,'for a directed verdict at the close

of all of the evidence, and for judgment notwithstanding the verdict.

2. Reémndents’ damages are barred by Respondents’ own evidence that the

damaged entity, if any, was Big Water Resort, LLC, which was not a

plaintiff in this case.

Respondent Richard Clark' festified that, but for .the' Appellant’s allégedly
- defamatory postcard, he and Respondent Steve Lovell could have~restarted the .Big
Water Res.ort‘Campground in 2014, generated over a rﬁillion dollafs a year in profit for
six st_raiigh_t_ years, and then sold :t'h'e carhpground buSiness for a profit of $6 million in-
2019. Thus, according to Mr. Clark, Big Water Resort LLC lost $12 million. This:
testimony was in stark co_ntrést to the Re':spondents’ own .evidence that Big Water
Resort; LLC, Ioét.money everS/ year betWeen 2003 and 2010 (except 6ne) ‘when the
Respéndents last ran the campgfound prior to 2014. The problem with this testimony is
that Big Water - Resont, LLC> was no{ the plaintiff and was no longer owned by
Respondents Richard Clark and Steyé Lovell after tHey sold that entity to Appellant in
2010. | | o

Becéuse of the Respondents own 'teétimony, the trial .cour1 erred in refusing to
direct a verdict on the issue of the alleged lost business profits incurred by the
Respondents. Abpellant is further entitled to a new trial on this issue ;)f -damages.

In addition, Appellant is entitléd to a new trial based on the trial court’s refusal to
exclude the speculativé testimony described héreini Over Appell_ant’s repeated
- objection, the trial court allowed the above testimony.l Uhder South Carolina IaW, “IpJroof

- of lost profits requires the plaintiff to prove (1) that it is reasonably certain that profits
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-would have- been realized -but for the tort and (2) that such lost profits can be
: ,ascerteined and measnred from the eyidence produced' with reasonable celtainty».”
Collins Music Co. v. mgram, 292 S.C. 537, '54,1,‘357 S.E2d 484, 486 (Ct. App. 1987).
The proof “must paSs the realm of conjecture,, sp‘e_culettion, or opinion not foun'd-ed on
- facts, and"-must consist of 'ectual facts 'from which a reasonably acourete conclusion_
;r'ega'rding the cause and the_‘amount of the loss ‘can be. Iogicatly and’ rati_onally drawn.”
Drews Co V. LedW/th Wolf Assoc:ates Inc., 296 S.C. 207 213, 371 S.E. 2d 532, 536
(1988)

Resp_ondent Clark’s._ ‘testimony regarding an alleged lost profit starting
immedietely upon his retaking of the campground business in 2014 is 'pUrer
' specutative The faots are that the campgrodnd Iost money every year‘except one from
: 2003 to 2010 when these Respondents were prewously operating |t Mr Clark’s alleged
lost proflts (and concomltant lost value) were completely untethered to the actual facts
presented to the jury Thus, the Court erred in allowmg this speculatlve lost proflts/Iost
value testimony, and defendant is entitled to a new trial on damages. |
- 3. Finally, Appellant is entitled to a new trial based on the court’s erroneouslv’

charging the jury in accordance Wlth the Respondents’ requested jury
charqe number 8. : -

| ~Upon request of the plaintiffs the trial court included the foIIowing instruction in it
charge to the jury: |

“If the defendant attempted to justify the slander and proved
the truth of the statements and failed because justification is
- unsupported by the evidence, you may consider it as a
circumstance of aggravation and a continued and expressed
matter, and you may consider it in estimating the plaintiff's
damages. The law states that there is peril to'the defendant
in the plea of justification. The defendant's attempted
justification is a repetition of the defamatory statement, and
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unless the defevndant is able to sustainthe just|f|Cat|on 'With

evidence, you may consider it as malice and as aggravating -

damages
[Tr I, pp. 16 -17.]

This charge based on the case of Leevy v. North Carollna Mutual Life Ins. Co.,
184 S.C. 111, 191 S.E. 811 (1937) is erroneously based on a case in which the
deferidant pursued the common law plea of justification. Accordlng to the Leevy court,
- “Ti]f the defendant undertook to jUStIfy the slander and prove the truth of the statements,
and falled because justlfication is unsupported by the evidence, it may be considered a
.circumstance of aggravation, and a continued and express malice, and may p'roperly be
considered by the jury in estimating the damages.” “Id. at 118, 1,91 S.E. at 8i4. This
“instruction is plain error because (1) if “justificatlon" is the Iegal equ1valent of the
defense of truth, there was abundant ewdence of justlfication |n the case at bar (as
- opposed to “unsupported by the evidence”), and (‘2) Respondents explicitly withdrew
their claim for punitive damages at the trial. -This ins’truction inappropriately invited the
jury to'assess punitive damages when i’{espondents had no claim for 'such damages. (
Jury verdict) | | |
| CONCLUSION
For the reasons_stated above, this Court should reverse the trial co'urt’_s denial of

detendant’s motio_n’fOr a directed verdict at the close of the pIaintiff:s’ evidence or at the -
close of all of the evidenc'e, or defendant’s motion forjudgment notwithstanding the
verdict,_and enter‘judgment_for defendant, or orderthe trial court to do so. A_Iternatively,

this Court-should grant to defendant a new trial on damages.
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Respectfully submitted,

Frank J. Gordon -

Millberg Gordon Stewart PLLC
1101 Haynes Street, Suite 104
Raleigh, North Carolina 27604
(919) 836-0090 -

" James B. Richardson, Jr.
1229 Lincoln Street =
Columbia, South Carolina 29201
(803) 799-9412

i by;wﬁ\.é\}/&w'.

| Attorneys for Aﬁ}séllant
Oct‘ober 9, 2018. '
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