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ATTACHMENT #3

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT ) CIVIL ACTION NO: 2016-CP-07-02579
)
COLLETON RIVER )
PLANTATION CLUB, INC., )
)
Plaintiff, )
)
VS, ) ORDER GRANTING DEFENDANT'S
) MOTION TO DISMISS
JENNIFER L. HOLMES, ) '
)
Defendant. )
)

This matter came before me for a hearing on the Defendant’s Motion to Dismiss on May 30, 2017.
Present on behalf of the Plaintiff was Barry L. Johnson, Esquire. Present on behalf of the Defendant was Terry
A. Finger, Esquire.

Afier reviewing the pleadings, Motion to Dismiss, and hearing the argumnents of counsel, I find that:

FINDINGS OF FACT

1. The Defendant is not a resident or citizen of Beaufort County, South Carolina or the State of
South Carolina.

2. Charles B. Holmes and Jennifer L. Holmes, then husband and wife, acquired title to the real
estate that is the subject of this litigation.

3. Jennifer L. Holmes was divorced from Charles B. Holmes in August of 2012 in the State of
Indiana.

4. Pursuant to the Dissolution Settlement Agreement and Divorce Decree, Charles B. Holmes

was to have all right and title in the Colleton River property which is the subject of this Jawsuit.
5. Charles B. Holimes paid all dues and taxes until the time of bis death on May 26, 2016.
6. No Deed was recorded transferring the property to Charles B. Holmes which was mandated by

the parties’ Divorce Decree.
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7. The Plaintiff did not sue Charles B. Holmes or the Estate of Charles B. Holmes,
Based upon these Findings of Fact, I iake the following Conclusions of Law:

CONCLUSIONS OF LAW

1. The Defendant, Jennifer L. Holmes, is not subject to the personal jurisdiction or ig rem
| Jurisdiction conceming the subject property in that the Defendant lost all legal and equitable rights to the
subject property dpon the divorce of the parties.
NOW, THEREFORE, IT IS ORDERED that the Motion to Disimiss previously filed by the
Defendant is hereby granted.

AND IT IS SO ORDERED.

6.52040409102#38VD - SY31d NOWWOD - LHO4NY3A - Wd LS L OF INF 2102 - Q314 ATIVOINOYLO33
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Beaufort Common Pleas

Case Caption: Colleton River Plantation Club, Inc. VS Jennifer L Holmes
Case Number: 2016CP0702579

Type: Order/Dismissal

So Ordered

s/ Edgar W. Dickson #2153

Electronically signed on 2017-07-10 10:11:05 page 3 of 3
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STATE OF SOUTH CAROLINA
COUNTY OF BEAUFORT

COLLETON RIVER
PLANTATION CLUB, INC.,

Plaintiff,
Vs.

JENNIFER L. HOLMES,

Defendant.

This matter came before me pursuant to the Plaintiff’s Motion for Reconsideration filed July
19,2017, and an Amended and Restated Motion for Reconsideration filed on July 20, 2017. Plaintiff
is represented by Barry L. Johnson, Esquire and Defendant is represented by Terry A. Finger, Esquire.

After a review of the pleadings, my prior Order granting Defendant’s Motion to Dismiss, said
Order being filed on July 10, 2017, and after due deliberation of the record, motion, and memorandum
of counsel, the Motion for Reconsideration is denied for the reason that there are no materially new

arguments warranting reconsideration, amendment, or rehearing of my prior Order granting

Defendant’s Motion to Dismiss.

Accordingly, IT IS THEREFORE ORDERED that the Plaintiff’s Motion for Reconsideration

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

[N THE COURT OF COMMON PLEAS
FOURTEENTH JUDICIAL CIRCUIT
CIVIL ACTION NO: 2016-CP-07-02579

ORDER DENYING MOTION FOR
RECONSIDERATION
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and Plaintiff’s Amended and Restated Motion for Reconsideration are hereby denied.

AND IT IS SO ORDERED.

April ,2018
Beaufort, South Carolina

Edgar W. Dickson
Presiding Judge, Fourteenth Judicial Circuit

;RecomlJ



Beaufort Common Pleas

Case Caption: Colleton River Plantation Club, Inc. VS Jennifer L Holmes
Case Number: 2016CP0702579

Type: Order/Other

So Ordered

s/ Edgar W. Dickson #2153

Electronically signed on 2018-04-16 10:29:51  page 2 of 2
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF BEAUFORT ) CIVIL ACTION NO.: 2016-CP-07-0

COLLETON RIVER PLANTATION
CLUB, INC., NOTICE UNDER THE FAIR DEBT
COLLECTION PRACTICES ACT
Plaintiff,
Vs.

JENNIFER L. HOLMES,

Defendant.

A g S S N L N NN

TO: THE DEFENDANT ABOVE-NAMED:

l. The amount of the debt is stated in the Complaint in this matter.

2. The Plaintiff, Colleton River Plantation Club, Inc., as named in the Summons and
Verified Complaint is the Creditor to whom the debt is owed, is attempting to collect the debt, and
any information obtained will be used for that purpose.

3. The debt is described in the Complaint, and will be assumed to be valid by the
Creditor's law firm, unless you, the Debtor, within thirty (30) days after the receipt of this Notice,

dispute, in writing, the validity of the debt or some portion thereof.

6.520£0d09102#3SVO - SY31d NOWWOD - LHOSNY34 - Wd 2021 60 26Q 9102 - d37d ATIVOINOYHLO3 13

4. If you, the Debtor, notify the Creditor's law firm in writing within thirty (30) days
of the receipt of this Notice, that the debt or any portion thereof is disputed, the Creditor’s law firm
will obtain a verification of the debt and a copy of the verification will be mailed to you, the Debtor,

by the Creditor's law firm.

5. Colleton River Plantation Club, Inc., the Creditor named as Plaintiff in the

Summons and Verified Complaint is not the original Creditor.

Page | of 2
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6. Written requests should be addressed to Barry L. Johnson, JOHNSON & DAVs, PA,
The Victoria Building, Suite 200, 10 Pinckney Colony Road, Bluffton, SC 29909.

7. THIS NOTICE IS AN ATTEMPT TO COLLECT A DEBT AND ANY
INFORMATION OBTAINED WILL BE USED FOR THAT PURPOSE.

JOHNSON & DaAvis, PA

/s/Barry L. Johnson

Barry L. Johnson, Attorney at Law
The Victoria Building, Suite 200
10 Pinckney Colony Road
Bluffton, SC 29909

(843) 815-7121- telephone

6.520.0d09102#3SVO - SY31d NOWWOD - LHO4NV3E - Wd 20:21 60 90d 9402 - a37d ATIVOINOHLO313

Bluffton, South Carolina (843) 815-7122- facsimile
December 9, 2016 barry@jd-pa.com
Attorneys for Plaintiff
Page 2 of 2
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STATE OF SOUTH CAROLINA
COUNTY OF BEAUFORT

COLLETON RIVER
PLANTATION CLUB, INC.

Plaintiff,
Vvs.
JENNIFER L. HOLMES,

Defendant.

)
)
)

)
)
)
)
)
)
)
)
)
)
)

TO THE DEFENDANT ABOVE-NAMED:

YOU ARE HEREBY SUMMONED and required to answer the Verified Complaint
herein, a copy of which is herewith served upon you, and to serve a copy of your Answer to this
Verified Complaint upon the subscriber, at the address shown below, within thirty (30) days after
service hereof, exclusive of the day of such service, and if 'you fail to answer the Verified

Complaint, judgment by default will be rendered against you for the relief demanded in the

Verified Complaint.

Bluffton, South Carolina
December 9, 2016

IN THE COURT OF COMMON PLEAS

C/A NO.: 2016-CP-07-

SUMMONS

JOHNSON & DAVIS, PA

/s//Barry L. Johnson

Barry L. Johnson, Attorney at Law
The Victoria Building, Suite 200
10 Pinckney Colony Road
Bluffton, SC 29909

(843) 815-7121- telephone

(843) 815-7122- facsimile

barry@jd-pa.com

Attorneys for Plaintiff

Record on Appeal 8
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF BEAUFORT ) C/A NO.: 2016-CP-07-
)
COLLETON RIVER )
PLANTATION CLUB, INC. )
‘ ) VERIFIED COMPLAINT
Plaintiff, ) (A Non-Jury Matter)
) .
vs. )
)
JENNIFER L. HOLMES, )
- )
Defendant. )
)

The Plaintiff, Colleton River Plantation Club, Inc., complaining of and against the
Defendant, Jennifer L. Holmes would allege and show unto this Honorable Court as follows:

1. The parties, subject matter, and all things alleged herein are within the jurisdiction
of this Court.

2. Plaintiff, Colleton River Plantation Club, Inc. ("Colleton"), is a South Carolina
Non-Profit Corporation whose members are the owners of property within Colleton River
Plantation, Bluffton, Beaufort County, South Carolina.

3. Defendant, Jennifer L. Holmes, was, at all times material hereto, the owner
of certain real property within Colleton River Plantation described as follows:

ALL that certain piece, parcel or lot of land, lying and being in Beaufort County,
South Carolina and being shown and described as Lot 173, Block “C” of Phase 2-
A, Colleton River Plantation, on a plat thereof entitled “A Subdivision Plat of Lots
89- 93 and 163-176, Being a Portion of Block “C” of Phase 2-A, Colleton River
Plantation Single Family Homesites, Beaufort County, South Carolina”, which plat
is dated February 23, 2000, prepared by Thomas & Hutton Engineering Co.,
Savannah, Georgia, Boyce L. Young, SCRLS No. 11079, and recorded in the
Office of the Register of Deeds for Beaufort County, South Carolina, in Plat Book
73 at Page 111. For a more detailed description as to the courses and distances,
metes and bounds of the above mentioned lots, reference is had to said plat of
record.

Page 2 of 6 Record on Appeal 9
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SAID PROPERTY is further conveyed subject to all other applicable rights,
obligations, easements, restrictions and reservations as recorded in the Office of the
Register of Deeds for Beaufort County, South Carolina.

This is the same property conveyed to Charles-B. Holmes and Jennifer L. Homes
by Deed from Edward K. Elanjian, recorded in the Register of Deeds Office for
Beaufort County, South Carolina on August 2, 2010 in Book 2978 at Page 0072.

Beaufort County Tax Map Reference: R600 017 000 0039 0000.

4. On and after April 26, 2007, Colleton possessed those rights, powers and»duties as
set forth in tﬁe "Amendment to the Third Amended and Restated. Colleton River Plantation
Declaration of Covenants and Provisions for Membership in Colleton River Plantation Club, Inc."
("Covenants"), dated March 1, 2007, and recorded on April 26, 2007, and any amendments thereto,
as recorded in the Office of the Register of Deeds for Beaufort County.

.S, Colleton also possesses those rights, powers and duties as set forth in the Third
Amended and Restated By-Laws of Colleton River Plantation Club, Inc. ("By-Laws"), and any
amendnients thereto. | | | |

6. Pursuant to the Covenants and/or By-Laws, and any amendments thereto, Colleton
imposes assessments and other authorized charges (collectively "Assessments"), for the purposes
specified in the Covenants and/or By-Laws, and any amendments thereto.

7. Section 12.6 of the Covenants provides in pertinent part: "By accepting a deed or
entering into a recorded contract to purchase any Lot, each Owner covenants and agrees to pay all
assessments authorized in the Governing Documents', together with any collection costs, interest
or late charges equal to 1.5% per month of the unpaid amount... Any delinquency shall be the

personal obligation of each Owner and a lien upon each Lot until paid in full."

! Section 1 of the Covenants lists the By-Laws and Covenants as “Governing Documents” in its definition of said
term.

Page 3 of 6
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8. Section 12.7(b) of the Covenants provides in pertinent part: "The Club may sue for
unpaid assessments and other charges authorized hereunder without foreclosing or waiving the
lien securing the same, in addition to pursuing any and all remedies allowed by law to enforce the
lien."

9. Section 8.4 of the Covenants provides in pertinent part: "In any action to enforce
the Governing Documents, if the Club prevails, it shall be entitled to recover all costs, including,
without limitation, attorney’s fees and court costs, reasonably incurred in such action."

10.  Despite demand, the Defendant has failed and/or refused to pay the amount owed
for past-due assessments, authorized charges, accrued interest, and attorney's fees and/or costs.

11. There is due to Colleton, as of October 25, 2016, the total amount of $9,034.47, in
assessments, authorized charges, interest, attorney's fees and costs, plus such assessments,
authorized charges, prejudgment interest at the rate of 18% per annum, reasonable attorneys' fees
and costs of collection as continue to accrue.

12. In addition, Colleton is informed and believes that it is entitled to collect such
additional assessments, authorized charges, -interest at the rate of 18% per annum, costs of
collection, and/or reasonable attorneys' fees as continue to accrue after October 25, 2016.

13.  Colleton specifically demands judgment against the Defendant for the full amount
found to be due to Colleton.

WHEREFORE, having fully set forth its Complaint against the Defendant, Jennifer L.
Holmes, the Plaintiff, .Colleton River Plantation Club, Inc., prays that this Honorable Court

inquire into the matters set forth herein and:

Record on Appeal 11
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a. Determine the amounts due Plaintiff, Colleton River Plantation Club, Inc.,
including prejudgment interest at the rate of 18% per annum, reasonable
attorneys' fees and the costs of this action; and |

b. Grant Plaintiff, Colleton River Plantation Club, Inc., a personal judgment
against the Defendant, Jennifer L Holmes, for the amount found to be due
Colleton River Plantation Club, Inc.; and

c. Grant the Plaintiff, Colleton River Plantation Club, Inc., its attorney's fees and
the costs of this action; and

d. Retain jurisdiction to award such additional attorneys' fees and costs as may
be incurred by the Plaintiff, Colleton River Plantation Club, Inc. until final
disposition of the matter, including those fees and expenses incurred in the
collection of any judgment rendered; and

e.  For such other and further relief as may be just and proper.

Respectfully submitted,

JOHNSON & DAVIS, PA

/s/Barry L. Johnson

Barry L. Johnson, Attorney at Law
The Victoria Building, Suite 200
10 Pinckney Colony Road
Bluffton, SC 29909

(843) 815-7121- telephone

Bluffton, South Carolina (843) 815-7122- facsimile
December 9, 2016 barry@jd-pa.com
Attorneys for Plaintiff

Record on Appeal 12
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF BEAUFORT ) C/A NO.: 2016-CP-07-

COLLETON RIVER
PLANTATION CLUB. INC.
VERIFICATION OF COMPLAINT

Plaintiff,
VS,

“JENNIFER L. HOLMES,

Defendant.

PERSONALLY APPEARED before me, Stephanie Kerr, as Chief Financial Oftficer of
Colleton River Plamation Club, Inc.. who afier first being duly sworn, deposes and says that she
has read the foregaing Verified Complaint and the statements contained therein are truc. except
those made on information and beliet. and as 1 those she believes them 1o be true.

. ‘ i : '
COLLETON Rl\"ER%:,;\?'I': 0¥ CLun, INC.
¢ f
£ §

o D)

Stephanie Kerr. Chicf Financial Officer

SWORN to and subscribed betore me
this ¢ davol _idee . 2016
- %\

C | -
Y A 7
T N A . e et

o | 3

Notary Public for South Carolina
My Commission Expires: ____ pAPHNE DUNCAN
NOTARY PUBLIC
SOUTH CAROLINA
7iY COMM. EXPIRES: AUG 6, 2018

Page S of' s
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT ) CIVIL ACTION NO: 2016-CP-07-02579
)
COLLETON RIVER )
PLANTATION CLUB, INC., )
)
Plaintiff, )
)
Vvs. ) NOTICE OF MOTION
) AND
JENNIFER L. HOLMES, ) MOTION TO DISMISS
)
Defendant. )
)

TO: BARRY L. JOHNSON, ESQUIRE, ATTORNEY FOR PLAINTIFF:

YOU WILL PLEASE TAKE NOTICE that, on the tenth (10™) day after service hereof, or as
soon thereafter as is convenient for Court and Counsel, the Defendant, Jennifer L. Holmes, through her
undersigned attorney, will move before the Presiding Judge or the Beaufort County Master-in-Equity of the
Beaufort County Court of Common Pleas, in the Beaufort County Courthouse, Beaufort, South Carolina,

for an Order dismissing the within action pursuant to Rule 12(b)(2) of the South Carolina Rules of Ci;/il

Procedure. This Motion is based upon the following:

1. Jennifer L. Holmes is not a resident or citizen of Beaufort County, South Carolina or the

State of South Carolina.

2. Jennifer L. Holmes was divorced from Charles B. Holmes in August 2012 in the State of
Indiana.

3. Pursuant to the Dissolution Settlement Agreement and Divorce Decree, Charles B.
Holmes was to have all right and title to the Colleton River property which is the subject of this lawsuit.

4, Charles B. Holmes assumed full ownership and control of the property and paid all dues
and taxes until the time of his death on May 26, 2016.

5. Charles B. Holmes apparently refused to record the Deed which was mandated by the

parties’ Divorce Decree.

Record on Appeal 15
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6. Pursuant to the Divorce Decree, Jennifer L. Holmes does not have any legal or equitable
interest in the subject property. |
7. The undersigned attorney for Defendant, Jennifer L. Holmes, hereby certifies that
consultation between the parties would serve no useful purpose and he has not contacted the Plaintiff's
attorney to resolve this Motion other than offering to have Jennifer L. Holmes quit claim to the Plaintiff
any interest she may have in the property.
FINGER, MELNICK & BROOKS, P.A.

s/Terry A. Finger

Terry A. Finger

S.C. Bar No. 2012

Attorney for the Defendant

35 Hospital Center Common, Suite 200
P. O. Box 24005

Hilton Head Island, SC 29925-4005
(843) 681-7000

Email: tfinger@fingerlaw.com

Hilton Head Island, South Carolina
January 17, 2017

Record on Appeal 16
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
. )

COUNTY OF BEAUFORT ) CIVIL ACTION NO.: 2016-CP-07-02579

COLLETON RIVER PLANTATION

CLUB, INC., PLAINTIFF’S RETURN TO
DEFENDANT’S MOTION TO DISMISS

Plaintiff,
vs.

JENNIFER L. HOLMES,

Defendant.

A i g . e N N

TO: TERRY A. FINGER, ESQUIRE AND FINGER, MELNICK & BROOKS, P.A.,
ATTORNEYS FOR THE DEFENDANT ABOVE-NAMED:

COMES NOW, the Plaintiff, Colleton River Plantation Club, Inc., by and through its
undersigned counsel, and files this Return to Defendant’s Motion to Dismiss, as follows:

1. The parties, subject matter and all things herein are within the jurisdiction of this
Court.

2. The Defendant was at all times material hereto the owner or an owner of record of
certain real property within Colleton River Plantation, described as Lot 173 (“Property”).

3. The marital status of the Defendant is not material to evaluation of her liability
under the Colleton River Plantation Covenants and, therefore, Defendant is responsible for any
assessments, etc. due and owing on the Property, pursuant to the Covenants of Colleton River
Plantation Club, Inc.

4. Section 12.6 of the Covenants (as recorded in the Office of the Register of Deeds
for Beaufort County, South Carolina) provides in pertinent part, “By accepting a deed or entering
into a recorded contract to purchase any Lot (which is defined in the referenced Covenants), each

Page | of 2 Record on Appeal 17
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Owner covenants and agrees to pay all assessments authorized in the Governing Documents
(which are defined in the referenced Covenants), together with any collection costs, interest or late
charges equal to 1.5% per month of the unpaid amount. Any delinquency shall be the personal
obligation of each Owner and a lien upon each Lot until paid in full.”

5. Section 12.7(b) of the Covenants (as recorded in the Office of the Register of Deeds
for Beaufort County, South Carolina) provides in pertinent part, “The Club may sue for unpaid
assessments and other charges authorized hereunder without foreclosing or waiving the lien
securing the same, in addition to pursuing any and all remedies allowed by law to enforce the lien.”

6. There is no basis in fact or law upon which Defendant has been excused from her
responsibilities and liabilities to the Plaintiff. If Plaintiff has relief against the estate of her ex-
husband, that is an issue before the court handling that estate, only.

WHEREFORE, Plaintiff, Colleton River Plantation Club, Inc., prays this Honorable deny
Defendant’s Motion to Dismiss.

JOHNSON & Davis, PA

/s/Barry L. Johnson

Barry L. Johnson, Attorney at Law
The Victoria Building, Suite 200
10 Pinckney Colony Road

Bluffton, SC 29909
(843) 815-7121- telephone

Bluffton, South Carolina (843) 815-7122- facsimile
January 24, 2017 barry@jd-pa.com
Attorneys for Plaintiff
Page 2 of 2
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS

)
COUNTY OF BEAUFORT ) CIVIL ACTION NO.: 2016-CP-07-02579

COLLETON RIVER PLANTATION
CLUB, INC.,, PLAINTIFF’S MOTION FOR
RECONSIDERATION
Plaintiff, (Incorporating Points and Authorities)
vsl |

JENNIFER L. HOLMES,

Defendant.

N Nl N Nttt ) a w? w? at

TO: TERRY A. FINGER, ESQUIRE AND FINGER, MELNICK & BROOKS,
P.A,, ATTORNEYS FOR THE DEFENDANT ABOVE-NAMED:

YOU WILL PLEASE TAKE NOTICE that the Plaintiff, Colleton River Plantation
Company, Inc., by and through its undersigned counsel, will and does hereby respectfully move
(“Motion”) this Honorable Court to reconsider its Order Granting Motion To Dismiss, dated July
10, 2017, and filed July 10, 2017 (“Order”), such hearing to be had on or after ten days from the
date hereof, or at such other time as the Court may direct, and at such location as the Court may
direct, based on the authority of Rule 59(e), South Carolina Rules of Civil Procedure
(“SCRCP”), and upon the following grounds, points and authorities:

1. The Order was e-filed and e-served on July 10, 2017 and the within Motion is
timely e-filed and e-served within the ten days permitted by Rule 59(e), SCRCP.

2. The Order was based on factual findings for which, in part, there was no evidence
and the Order reflected Conclusions of Law not based on the law.

3. The Order states only one Conclusion of Law, that the “Defendant, Jennifer L.

Holmes, is not subject to the personal jurisdiction or in rem jurisdiction concerning the subject

1 Record on Appeal 19
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property in that the Defendant lost all legal and equitable rights to the subject property upon the
divorce of the parties.” (Order, p. 2)

4, The information - not evidence -- proffered to the Court by Defendant’s counsel
consisted only of (A) a copy of the Defendant’s Dissolution Settlement Agreement dated July 25,
2012 between the Petitioner and her now-former spouse, Charles B. Holmes, and (B) a copy of a
Deed (Title to Real Estate) by the Defendant, as grantor, purporting to transfer the subject
property to The Estate of Charles B. Holmes, as grantor, which Deed was dated FeBruary 21,
2017, and filed of record in the Office of the Register of Deeds for Beaufort County, South
Carolina on February 22, 2017 in Book 3553 at Pages 3387-3389. In addition, Defendant’s
counsel informed the Court that Mr. Holmes had died, but no evidence was offered as to the date
of his death.

5. A reading of the Defendant’s Dissolution Settlement Agreement leads to this

pertineﬂt language:

5.3 South Carolina Property. Husband shall have all rights and title
to the following properties located in South Carolina, and more fully
described herein, free and clear of any claim of Wife. Wife shall execute a
quit claim deed for each property in favor of Husband and in exchange for
same, Husband shall set over to Wife Thirty Thousand Seven Hundred
Fifty Dollars ($30,750) as property settlement payment, which payment
shall come from his share of the balance of the Memill Lynch account
#3753 as set forth above. Husband shall be responsible for all mortgage
debt, expenses and taxes associated with the (sic) these South Carolina
properties and shall hold Wife harmless there from. Husband shall
individually be responsible for the payment of the Homeowner
Association Facilities Fees for the Colleton River Property from his
personal funds until such time as there is a transfer of title. The parties
have an agreement for an exchange of the use of a vacation home for the
use of the facilities at the Colleton River property. Husband shall be
entitled to full use of the vacation home under that agreement.
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7.1 Total Settlement. Husband and Wife, in consideration of the
execution of this mutual agreement, after full payment of this settlement,
shall require nothing whatsoever of the other. It is understood that the
Husband and the Wife release each other from all claims except those
embodied in this Agreement.

7.5 Additional Documents. The parties each agree to execute any
additional documents as may be necessary to carry out the terms and intent

of this Agreement.

6. Under the Defendant’s Dissolution Settlement Agreement, which specifically
contemplated a later “transfer of title” she was required as at July 25, 2012 to “execute a quit
claim deed for each (of the two South Carolina) propert(-ies) and in e_xchahge for same, Husband
shall set over to Wife (Defendant) Thirty Thousand Seven Hundred Fifty Dollars ($30,750) as
property settlement payment . . . .” MIuﬁm Settlement Agreement, 5.3) One of the two
South Carolina properties subject to this provision is the subject property in the instant litigation,
to wit: Colleton River Plantation, 112 Invemess, Bluffion, South Carolina. (Dissolution
Settlement Agreement, 5.3.a)

7. There is no evidence, or information, before the Court that the portion of the
Dissolution Settlement Agreement pertaining to the subject property, including the payment of
the $30,750 as consideration, and including the 2012 quit claim deed to transfer title, have ever
been complied with. The only other document submitted to the Court is of the Deed recorded
February 22, 2017.

8. However, this Deed purports to convey title only to The Estate of Charles B.
Holmes, and not to his personal representative, trustee or devisee(s). This purported
conveyance failed, as a matter of black-letter law, because the Deed clearly did not convey title
to a natural person or legal entity; “The Estate of Charles B. Holmes” is incapable under the law

of South Carolina of taking title to real estate. Also, there is no information, documentation or
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evidence that the Deed was every delivered to the grantee, or that delivery was accepted by the
grantee (see, Walker v, Frazier, 19 S.C. Eq. 99, 2 Rich. Eq. 99 (5.C.App.Eq. 1845)), or that on
February 21, 2017 The Estate of Charles B. Holmes was still active. Therefore, title to the
subject property remains vested inthe Defendant.

9. Even if the Deed did successfully convey title to The Estate of Charles B.
Holmes, it did not do so until February 22, 2017.

10.  The Dissolution Settlement Agreement is an agreement that is universally
accepted in the United States as a contract. For example, in South Carolina, this determination
has been made in several cases, holding, inter alia, that the intentions of parties to a marital
settlement agreement must be determined as far as possible from the terms of the contract and
once determined they must be given effect by the court (Mattox v, Cassady, 289 S.C. 57, 344
S.E.2d 620 (S.C. App. 1986)); and as with any other contract, where the language of a marital
agreement is suséeptible of more than one interpretation, it is the duty of the family court judge
to ascertain the intent of the parties (Marshall v. Marshall, 282 S.C. 336, 318 S.E.2d 133 (S.C.
App. 1984)).

11.  The Holmes’ Dissolution Settlement Agreement, a contract, had certain executory
provisions, notably as quoted above in its Sections 5.3 and 7.5. Because of those executory
provisions, the Defendant retains legal title to the subject property until she successfully conveys
legal title to a natural person or a legal entity.

12.  There are elementary distinctions between legal title and equitable title. Black’s

Law Dictionary defines legal title as “one cognizable or enforceable in a court of law, or one

which is complete and perfect so far as regards the apparent right of ownership and possession, -

but which carries no beneficial interest in the property, another person being equitably entitled
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thereto . . . the antithesis of equitable title.” (Black’s Law Dictionary, Revised Fourth Ed., West
Pub. Co., 1968, p. 1042.) Black’s Law Dictionary defines equitable title as “a right in the party
to whom it belongs to have the legal title transferred to him; or the beneficial interest of one
person whom equity regards as the real owner, although the legal title is vested in another.” (/d,
p. 1656)

13. Before there is an actual conveyance of title, where there is an executory contract,
the vendor has the legal title in the land, and the vendee has the equitable title in the land, even if
partial payment has been made. Singleton v. Cuttino, 107 S.C. 465, 468, 92 S.E.2d 1046, 1049
(1917). That is the precise scenario here, under the Holmes’ Dissolution Settlement Agreement,
which was an executory contract. Even if partial payment is made in such .a circumstance, the
rights of the holder of the equitable estate are conditioned upon his compliance with the terms
laid out in the contract. Harley v. City of Spartanburg, 230 S.C. 478, 584, 96 S.E.2d 828, 834
(1957). | | |

14.  Thus, the Defendant, at best for her position, can argue only that she retained
legal title to the subject property until February 21, 2017. Therefore, she did not lose legal title
to the subject property at the time in 2012 of the Dissolution Settlement Agreemént. Therefore,
the Order draws a critical conclusion that is not supported by law or fact.

15.  Plaintiff had no notice of the purported transfer of title out of the Defendant, by
way of the 2017 Deed, until after February 22, 2017.

16.  Plaintiff’s rights of collection are related to the record holder of title — in this case,
that inclﬁd&s the Defendant — at least up through February 21, 2017, because of the Declaration

of Covenants, Etc., referenced and partially quoted in the Complaint herein, which are publicly
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recorded and were so recorded when Defendant, with Mr. Holmes, took title to the subject
property on or about August 2, 2010 (see derivation clause in the Deed).

17. The Declaration of Covenants, Etc., (“Covenants”) as referenced from the public
records of Beaufort County, South Carolina, and described in the Complaint, are here fully
incorporated in this Motion as among its grounds, points and authorities.

18.  The Covenants mandate a process for record holders of title to a Lot in Colleton

‘River Plantation, with which they must comply in order to transfer title on the books of the
Plaintiff (which is a property owner’s association), and in order to transfer liability for the
community’s assessments, dues, and other charges. There is no evidence that the Defendant and
Mr. Holmes complied, or even made any effort to comply, with those requirements; in fact they
did not do so. These Covenants direct that, until that process is complied with, the existing Lot
Ovwmers (here, the Defendant and the now-deceased Mr. Holmes) remain jointly and severally
liable to the Plaintiff and, as a matter of law, Pldintiff is free to pursue collection from either or
both of them.

19.  Inasmuch as the Defendant did not lose legal title to the subject property when she
was divorced in August 2012, and did not comply with the executory provisions of the
Dissolution Settlement Agreement, and did not comply with the notice and title transfer
provisions of the Colleton Covenants, she remains liable to Colleton, jointly and severally, with
her deceased ex-husband.

20.  As Plaintiff is lately informed, the Defendant filed a contingent claim against the
estate of her deceased ex-husband, from which she may well recoup any sums she may be

required to pay Plaintiff.
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21. It being clear that the Order was improvidently issued, without proper foundation
in facts established by evidence, or in law, Plaintiff, as part of its duty to its members, who are
other property owners in the community of Colleton River Plantation, is required, rmpectﬁilly, to
move this Court to reconsider the Order and, now, to deny the Motion to Dismiss.

WHEREFORE, Plaintiff, Colleton River Plantation Club, Inc., prays that this Honorable
Court, upon having fully considered and inquired into this matter, shall:

(1) Grant this Motion for Reconsideration and thereby reconsider its Order Granting

Motion To Dismiss, dated JulyAIO, 2017, and filed July 10, 2017;
(2) in such reconsideration, reverse the Order and, now. deny the Motion to Dismiss; and
(3) send this matter on for resolution in the normal course of litigation and mediation,
instead of to the appellate realm at this time.
JOHNSON & DAVIS, PA
i L n
Barry L. Johnson, Attomney at Law
The Victoria Building, Suite 200
10 Pinckney Colony Road

Bluffton, SC 29909
(843) 815-7121- telephone

Bluffton, South Carolina barry@jd-pa.com
July 19, 2017

Attorneys for Plaintiff
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF BEAUFORT ) CIVIL ACTION NO.: 2016-CP-07-02579
COLLETON RIVER PLANTATION )
CLUB, INC., ) PLAINTIFF’'S AMENDED AND
) RESTATED MOTION FOR
Plaintiff, ) RECONSIDERATION
) (Incorporating Points and Authorities)
vs. )
)
)
JENNIFER L. HOLMES, )
)
Defendant. )
)

TO: TERRY A. FINGER, ESQUIRE AND FINGER, MELNICK & BROOKS,
P.A., ATTORNEYS FOR THE DEFENDANT ABOVE-NAMED:

YOU WILL PLEASE TAKE NOTICE that the Plaintiff, Colleton River Plantation
Company, Inc., by and through its undersigned counsel, by and through the within Plaintiff’s
Amended and Restated Motion for Reconsideration, will and does hereby'respectfully move
(“Motion”) this Honorable Court to reconsider its Order Granting Motion To Dismiss, dated July
10, 2017, and filed July 10, 2017 (“Order”), such hearing to be had on or after ten days from the
date hereof, or at such other time as the Court may direct, and at such location as the Court may
direct, based on the authofity of Rule 59(e), South Carolina Rules of Civil Procedure
(“SCRCP”), and upon the following grounds, points and authorities:

1. The Order was e-filed and e-served on July 10, 2017 and the within Motion is
timely e-filed and e-served within the ten days permitted by Rule 59(e), SCRCP.

2. The Order was based on factual findings for which, in part, there was no evidence

and the Order reflected Conclusions of Law not based on the law.
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3. The Order states only one Conclusion of Law, that the “Defendant, Jennifer L.
Holmes, is not subject to the personal jurisdiction or in rem jurisdiction concerning the subject
property in that the Defendant lost all legal and equitable rights to the subject property upon the
divorce of the parties.” (Order, p. 2)

4. The information — not evidence -- proffered to the Court by Defendant’s counsel
consisted only of (A) an uncertified copy of the Defendant’s Dissolution Settlement Agreement
dated July 25, 2012 between the Petitioner and her now-former spouse, Charles B. Holmes, and
(B) a copy of a Deed (Title to Real Estate) by the Defendant, as grantor, purporting to transfer
the subject property to The Estate of Charles B. Holmes, as grantor, which Deed was dated
February 21, 2017, and filed of record in the Office of the Register of Deeds for Beaufort
- County, South Carolina on February 22, 2017 in Book 3553 at Pages 3387-3389. In addition,
Defendant’s counsel informed the Court that Mr. Holmes had died, but no evidence was offered
as to the date of his death.

5. A reading of the Defendant’s Dissolution Settlement Agreement leads to this

pertinent language:

5.3 South Carolina Property. Husband shall have all rights and title
to the following properties located in South Carolina, and more fully
described herein, free and clear of any claim of Wife. Wife shall execute a
quit claim deed for each property in favor of Husband and in exchange for
same, Husband shall set over to Wife Thirty Thousand Seven Hundred
Fifty Dollars ($30,750) as property settlement payment, which payment
shall come from his share of the balance of the Merrill Lynch account
#3753 as set forth above. Husband shall be responsible for all mortgage
debt, expenses and taxes associated with the (sic) these South Carolina
properties and shall hold Wife harmless there from. Husband shall
individually be responsible for the payment of the Homeowner
Association Facilities Fees for the Colleton River Property from his
personal funds until such time as there is a transfer of title. The parties
have an agreement for an exchange of the use of a vacation home for the
use of the facilities at the Colleton River property. Husband shall be
entitled to full use of the vacation home under that agreement.
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7.1 Total Settlement. Husband and Wife, in consideration of the
execution of this mutual agreement, after full payment of this settlement,
shall require nothing whatsoever of the other. It is understood that the
Husband and the Wife release each other from all claims except those
embodied in this Agreement.

7.5 Additional Documents. The parties each agree to execute any
additional documents as may be necessary to carry out the terms and intent
of this Agreement.

6. Under the Defendant’s Dissolution Settlement Agreement, which specifically
contemplated a later “transfer of title” she was required as at July 25, 2012 to “execute a quit
claim deed for each (of the two South Carolina) propert(-ies) and in exchange for same, Husband
shall set over to Wife (Defendant) Thirty Thousand Seven Hundred Fifty Dollars ($30,750) as
property settlement payment . . . .” (Dissolution Settlement Agreement, 5.3) One of the two
South Carolina properties subject to this provision is the subject prdperty in the instant litigation,
to wit: Colleton River Plantation, 112 Inverness, Bluffton, South Carolina. (Dissolution
Settlement Agreement, 5.3.a)

7. There is no evidence, or information, before the Court that the portion of the
Dissolution Settlement Agreement pertaining to the subject property, including the payment of
the $30,750 as consideration, and including the 2012 required quit claim deed to transfer title,
have ever been complied with. The only other document submitted to the Court is of the Deed
recorded February 22, 2017.

8. However, this Deed purports to convey title only to The Estate of Charles B.

Holmes, and not to his personal representative, trustee or devisee(s). This purported

Al

conveyance failed, as a matter of black-letter law, because the Deed clearly did not convey title

Record on Appeal 28

6.52040d09102#3SVYD - SY31d NOWWOD - LHOJNV3E - Wd 282k 02 INF 2102 - a31Id ATIVOINOHLO313



to a natural person or legal entity: “The Estate of Charles B. Holmes”, not being a natural
person or a legal entity, is incapable under the law of South Carolina of taking title to real
estate. Also, there is no information, documentation or evidence that the Deed was ever

delivered to the grantee, or that delivery was accepted by the grantee (see, Walker v. Frazier, 19

S.C. Eq. 99, 2 Rich. Eq. 99 (S.C.App.Eq. 1845)), or that on February 22, 2017 The Estate of
Charles B. Holmes was still open and active. Therefore, title to the subject property remains
vested in the Defendant.

9. Even if the Deed did successfully convey title to The Estate of Charles B.
Holmes, it did not do so until February 22, 2017 and Defendant’s obligations to Plaintiff did not
cease before February 22, 2017.

10.  The Dissolution Settlement Agreement is a type of an agreement that is
universally accepted in the United States as a contract. For example, in South Carolina, this
determination has been made in several cases, holding, inter dlia, that the intentions of parties to
a marital settlement agreement must be determined as far as possible from the terms of the

contract and once determined they must be given effect by the court (Mattox v. Cassady, 289

S.C. 57,344 S.E.2d 620 (S.C. App. 1986)); and as with any other contract, where the language of
a marital agreement is susceptible of more than one interpretation, it is the duty of the family

court judge to ascertain the intent of the parties (Marshall v. Marshall, 282 S.C. 336, 318 S.E.2d

133 (S.C. App. 1984)).

11. The Holmes’ Dissolution Settlement Agreement, a contract, had certain executory
provisions, notably as quoted above in its Sections 5.3 and 7.5. Because of those executory
provisions, then as a matter of law the Defendant retains legal title to the subject property until

she successfully conveys legal title to a natural person or a legal entity.

Record on Appeal 29

6.520,0d09102#3SVD - SY31d NOWWOD - LHO4NVY3E - Wd 2€:2k 02 INF 2102 - 3114 ATIVOINOYL1D313




12. There are elementary distinctions between legal title and equitable title. Black’s

Law Dictionary defines legal title as “one cognizable or enforceable in a court of law, or one

which is complete and perfect so far as regards the apparent right of ownership and possession,
but which carries no beneficial interest in the property, another person being equitably entitled
thereto . . . the antithesis of equitable title.” (Black’s Law Dictionary, Revised Fourth Ed., West

Pub. Co., 1968, p. 1042.) Black’s Law Dictionary defines equitable title as “a right in the party

to whom it belongs to have the legal title transferred to ﬁim; or the beneficial interest of one
person whom equity regards as the real owner, although the legal title is vested in another.” (4,
p- 1656)

13. Before there is an actual conveyance of title, where there is an executory contract,
as here with the Dissolution Settlement Agreement, the vendor has the legal title in the land, and
the vendee has the equitable title in the land, even if partial payment has been made. Singleton
v. Cuttino, 107 S.C. 465, 468, 92 S.E.2d 1046, 1049 (1917). That is the precise scenario here,
under the Holmes’ Dissolution Settlement Agreement, which was an executory contract. Even if
partial payment is made in such a circumstance, the rights of the holder of the equitable estate are

conditioned upon his compliance with the terms laid out in the contract. Harley v. City of

Spartanburg, 230 S.C. 478, 584, 96 S.E.2d 828, 834 (1957).

14. Thus, the Defendant, at best for her position, can argue only that she retained
legal title to the subject property until February 22, 2017. Therefore, despite the conclusion
reached in the Order, the Defendant did not lose legal title to the subject property at the time in
2012 of the Dissolution Settlement Agreement. Therefore, the Order draws a critical conclusion

that is not supported by law or fact.
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15. Plaintiff had no notice of the purported transfer of title out of the Defendant, by
way of the 2017 Deed, until after February 22, 2017.

16.  Plaintiff’s rights of collection are related to the record holder of title — in this case,
that includes the Defendant -- , and to notices from the record holder of title, at least up through
February ‘22, 2017, because of the Declaration of Covenants, Etc., referenced and partially
quoted in the Complaint herein, which are publicly recorded and were so recorded when
Defendant, with Mr. thnes, took title to the subject property on or about August 2, 2010 (see
derivation clause in the Deed).

17. The Declaration of Covenants, Etc., (“Covenants”) as referenced from the public
records of Beaufort County, South Carolina, and described in the Verified Complaint, are here,
along with the Verified Complaint, fully incorporated in this Motion as among its grounds,
points and authorities. ‘

18.  The Covenants mandate a process for record holders of title to a Lot in Colleton
River Plantation, with which they must comply in order to transfer title on the books of the
Plaintift (which is a pfoperty owner’s association), and in order to transfer liability for the
community’s assessments, dues, and other charges. There is no evidence that the Defendant and
Mr. Holmes complied, or even made any effort to comply, with those requirements; in fact they
did not do so. These Covenants direct that, until that process is complied with, the existing Lot
Owners (here, the Defendant and the now-deceased Mr. Holmes) remain jointly and severally
liable to the Plaintiff and, as a matter of contract (the Covenants) and law, the Plaintiff is free to
pursue collection from either or both of them.

19.  Inasmuch as the Defendant did not lose legal title to the subject property when she

was divorced from Mr. Holmes in August 2012, and did not comply with the executory

6£520£0409102#3SVD - SY31d NOWWOD - LHO4NY3E - Wd 2€:24 02 INF 2102 - a3714 ATIVOINOHL1O373

Record on Appeal 31




provisions of the Dissolution Settlement Agreement, and did not comply with the notice and title
transfer provisions of the Colleton Covenants, she remains liable to Colleton, jointly and
severally, with her deceased ex-husband.

20.  As Plaintiff is lately informed, the Defendant filed a contingent claim against the
estate of her deceased ex-husband, from which she may well recoup any sums she may be
required to pay Plaintiff.

21.  Plaintiff also relies upon, and here fully incorporates by reference, the grounds
stated in Plaintiff’s Return To Defendant’s Motion To Dismiss, dated and filed January 24, 2017.

22.  Plaintiff also relies upon, and here summarizes, the grounds, points and
authorities orally argued to this Court at its initial hearing upon the Defendant’s Motion to
Dismiss, to wit:

A. This Court has personal jurisdiction over the Defendant under S.C. Code Ann.
§ 36-2-803(A)(1) (1976), in that Plaintiff’s cause of action against the
Defendant arose from the Plaintiff transacting business in South Carolina by
buying real estate here and incurring the contractual obligations to Plaintiff
under the Covenants. (A portion of the South Carolina long-arm statute.)

B. This Court has personal jurisdiction over the Defendant under S.C. Code Ann.
§ 36-2-803(A)(S) (1976), in that Plaintiff’s cause of action against the
Defendant arose from the Defendant having an interest in, using, or
possessing real property in South Carolina, to wit, 112 Inverness, Colleton
River Plantation, Bluffton, Beaufort County, South Carolina: (A portion of the

South Carolina long-arm statute.)
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C. This Court has personal jurisdiction over the Defendant under S.C. Code Ann.
§ 36-2-803(A)(7) (1976), in that Plaintiffs cause of action against the
Defendant arose from the Defendant and the Plaintiff having entered into a
contract, the Covenants, to be performed in whole or in part by either or both
parties in South Carolina. (A portion of the South Carolina lc;ng-arm statute.)

D. “The party invoking personal jurisdiction over a nonresident bears the burden
of proving the existence of personal jurisdiction. (citation omitted) At the
pretrial stage, this burden is met by a prima facie showing of jurisdiction
either in the complaint or in the affidavits. (citations omitted) ‘It is only when
the complaint does not-demonstrate Jurisdiction that the plaintiff must supply
other evidence of jurisdiction’. (citation omitted) ‘The determination of
whether a court may exercise personal jurisdiction over a nonresident involves
a two-step' analysis. First, the trial judge must determine that the South
Carolina long-arm statute applies. Second, the trial judge must determine that

the nonresident’s contact with South Carolina was sufficient to satisfy due

process requirements.’ (citation omitted). International Mariculture Resources
v. Grant, 336 S.C. 434, 437, 520 S.E.2d 160, 161 (S.C. App. 1999); see, Cribb
v. Spatholt, 382 S.C. 490, 676 S.E.2d 714 (S.C. App. 2009). Despite the
allegations in Plaintiff’s Verified Complaint, and the arguments presented,
including the above-cited statute and case laws, the Court did not make the
determinations required by law in issuing the Order.

23. It being clear that the Order was improvidently issued, without proper foundation

in facts established by evidence, or in law, Plaintiff, as part of its duty to its members, who are
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other property owners in the community of Colleton River Plantation, is required, respectfully, to
move this Court to reconsider the Order and, now, to deny the Motion to Dismiss.
WHEREFORE, Plaintiff, Colleton River Plantation Club, Inc., prays that this Honorable
Court, upon having fully considered and inquired into this matter, shall:
(1) Grant this Motion for Reconsideration and thereby reconsider its Order Granting
Motion To Dismiss, dated July 10, 2017, and filed July 10, 2017;
(2) in such reconsideration; reverse the Order and, now. deny the Motion to Dismiss; and
(3) send this matter on for resolution in the normal course of litigation and mediation,
instead of to the appellate realm at this time.

JOHNSON & DAVIS, PA

[s/Barry 1. Johnson
Barry L. Johnson, Attorney at Law
The Victoria Building, Suite 200
10 Pinckney Colony Road
Bluftton, SC 29909
(843) 815-7121- telephone
Bluffton, South Carolina barry@jd-pa.com
July 20, 2017

Attorneys for Plaintiff
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Upon recording, please return to: ‘ Please cross-reference to:  Book 579, Page 1796
Wayne 8. Hyant and Book 1585, f;age 1072
Hyat & Stubblelield, P.C. )
Peachtree Center South Tower

225 Peachtree Street, N.E., Suite 1200
Atlanta, G(:nrgia 30303

BEAUFORT COUNTY SC- ROD

BK 02559 PGS 2357-2442,
DATE: 04/26/2007 10:30:43 AM

INST # 2007032335 RCPT# 485209

ABOVE SPACE FOR RECORDER'S USE

STATE OF SOUTH CAROLINA
COUNTY OF BEAUFORY

AMENDMENT TO THE THIRD AMENDED AND RESTATED
COLLETON RIVER PLANTATION DECLARATION OF COVENANTS AND PROVISIONS FOR
MEMBERSHIP IN COLLETON RIVER PLANTATION CLUB, INC.

THIS AMENDMENT is made by Colleton River Plantation Club, Inc., a South Carolina non-profit
corporation {"Club").

WITNESSETH:

WHEREAS, on or about June 11, 1991, Colleton River Company, L.P. ("CRC, L.P.") made its
Decclaration of Covenants, and Provisions for’ Membership in Colleton River Plantation Club, Inc.
("Original Declaration") encumbering certain real property located in Beaulort County, South Caro-
lina, as more particularly described therein; and

WHEREAS, the Original Declaration was recorded in the Office of the Register of Deeds for Beau-
tort County. South Carolina in Deed Book 579 at Page 1796; and

WHEREAN, the Original Declaration, as it has been amended from time to time (collectively, the
"Declaration”). provides that the terms thereol may be amended by a vote of two-thirds (2/3) of the
membership of the Club present in person or by proxy at a duly called meeting of the Club at which a quo-
rum is present; and

WIIEREAS, the Club desires 1o amend and restate the Dedlaration as applicd to all property made
subject 1o the Declaration; and

WHEREAS, the amcndments to and restatements of the Declaration involve such an extensive
change to and substantial rewording of the Declaration that specifically identifying each change to the Dec-
laration would hinder, rather than assist, an undcrstanding of the amendments; and

WHEREAS, pursuant (o a vote of more than two-thirds (2/3) of the membership of the Club by
written ballot without a meeting, the Club approved, ratified, and made this Amended and Restated Decla-
ration of Covenants lor Colleton River Plantation to supersede and replace the existing Declaration and all

prior versions of such Declaration;
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NOW THEREFORE, the Declaration is hereby amended, restated, replaced, and superseded in its
entirety, and the fbllnwing Amended and Restated Declaration of Covenants for Collcton River Plantation
is substituted in its place such that all property subject 1o the Declaration shall hercafter be subject to this
Amended and Restated Declaration of Covenants for Colleton River Plantation.
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AMENDED AND RESTATED
DECLARATION OF COVENANTS

FOR

COLLETON RIVER PLANTATION

HYATT & STUBBLEFIELD, P.C.
Attorneys and Counselors
Peachtree Center South Tower
225 Pcachtrec Street, N E., Suite 1200
Atlanta, Georgia 30303
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AMENDED AND RESTATED
DECLARATION OF COVENANTS
FOR
COLLETON RIVER PLANTATION

PREAMBLE

‘This Amended and Restated Declaration of Covenants for Colleton River Plantation ("Declaration")
cstablishes a governance structure and a flexible system of standards and procedures for the development,
cxpansion, administration, maintenance, and preservation of Colleton River Plantation as a master planned
community.  An integral part of the development plan is Colleton River Plantation Club, Inc., a South
Carolina nonprofit corporation (the "Club"), created 10 own, operate and/or maintain various "Common
Property” and community improvements and (o administer and enforce this Declaration and the other
Governing Documents referenced in this Declaration.

Colleton River Development Company, LLC, a South Carolina limited liability company, its successors,
and assigns (the "CRDC"), is the developer of the praperty within Colleton River Plantation identified on
Exhibit "A" attached hereto as the "Phase I Property" and as such has retained various approval rights as
set forth in the Colleton River Plantation Annexation Agreement, dated November 18, 1997, cxccuted by
and between the Club and CRDC (as amended, the "Annexation Agreement").

The master plan for Colleton River Plantation approved by the County of Beaufort, South Carolina, as
it may be supplemented and amended (the "Master Plan") contemplates residential and recreational uses
and this Declaration is intended to establish a process lor achicving the goals sct out in the Master Plan and
cstablishes relationships and obligations between and among owners, users, and the various parcels within
Collcton River Plantation.

DECLARATION OF COVENANT

The property described in Exhibit "A" and any additional property which has been or is in the future
made subject to this Declaration by amendment or supplement, shall constitute the “Community" or
“Colleton River Plantation" rcferred (o in this Declaration.  This Declaration shall run with the title
to such property, shall govern the dcvclopmcnl and usc ol such property, and shall be binding upon the
future owners of any portion of the property, their respective heirs, successors, successors-in-title, and as-
signs, and any other person or entity that now or hereafter has any legal, equitable, or beneficial interest in
any portion of such property.  This Declaration shall also be binding upon the Club, its successors and
assigns.
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PART ONE: INTRODUCTIONTOTHE COMMUNITY
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Chapter |

Governing Documents

A community is guided and governed by certain
principles thut cuch owner and resident, by choosing to
own property or reside in the community, agrees to up-
hold.  Those principles ure set forth in the commu-
nity’s governing documents, which verve as a tie that
binds the community rogether, give it structure, und
provide guidunce to all who purticipate in its growth

und evolution.

1.1. Scope and Applicability

The Community has been established and is
administered pursuant to various documents that
have a legal and binding effect on all owners and
occupants of property in the Community, as well
as on anyone clse that may now or in the future
havc an interest in any portion of the property

comprising the Community. Such documents,
referred (o in this Declaration as the "Govern-

ing Documents," include this Declaration and

GOVERNING DOCUMENTS

Amended and Restated De-
claration of Covenants:
{recorded)

this Amended and Restated Declaration of Covenants for Colleton
River Plantation, which creates obligations that are binding upon the
Club and all present and future owners of property in Colleton River
Plantation

Supplement:
(recorded)

| a recorded Supplement to this Declaration, which may submit addi-

tional property to this Declaration, create easements over the property
described in the Supplement, impose additional obligations or restric:
tions on such property, or any of the [oregoing

Articles of Incorporation:
(liled with Secretary ol State)

the Articles of Incorporation of Colleton River Plantation Club, Inc..
as they may be amended (the "Articles”), which establish the Club as
a nonpml‘il corporation under South Carolina law

By-Laws:
(recorded and attached as Fx-

hibit “B")

the Bv-Laws of Colleton River Plantation Club, Inc., adopted by its
members, as they may be amended (the “By-Laws"), which govern
the Club's internal alfairs, such as voting, clections, meetings, etc.

Design Guidelines:

the design standards and architectural and aesthctics guidelines adopted
pursuant Lo Chapter 5, as they may be amended, which govern new
construction and modifications to Lots, including structures, landscap-
ing, and other items on Lots ‘

Rules:

the rules of the Club adopted pursuant to Chapter 7, which regulate
use of property, activities, and conduct within Colleton River Planta-
tion

Board Resolutions:
(Board adopts)

the resolutions which the Board adopts to establish rulcs, policies, and
procedures for internal governance and Club activitics and to regulate
the operation and use of property which the Club owns or controls

Table 1.1 - Governing Documents
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Governing Documents

the other documents described in Table 1.1, a
they may be amended.  All owners and occu-
pants, as well as their tenants, guests, and invit-
ces, are required to comply with the Governing
Documents.

1.2. Additional Covenants

There arce certain recorded covenants and re-
strictions for property within Colleton River
Plantation, such as those pertaining to riverfront
lots and cottages, in addition to the covenants
and restrictions set forth in this Dedlaration.
The Club shall have the standing and power, but
not the obligation, w enfurce such additional

covenants.
1.3. Conflicts

Il there arc conflicts between any of the Gov-
erning Documents and South Carolina law, South
Carolina law shall control. [ there are conflicts
between or among any of the Governing Docu-
ments, then the Declaration, the Articles, and the
Bv Laws (in that order) shall control.  If there is
a conllict between the G()vernmg Documents and
any additional covenants rccorded on any prop-
erty within the Community (or the rules or poli-
cies adopted pursuant to any such additional
covenants), the Governing Documents shall con-
trol.

The Governing Documents use tables and
keynotes (text set apart in boxes with "key"®
icons) to illustrate concepts and assist the reader.
If there is a contlict between any table or keynote
and the text of the Governing Documents, the
text shall control,

Space has been set aside throughout this Dec-
laration to allow the rcader to make notes.  Any
such notes are not part of this Declaration and
have no legal or binding effect.

If anv court determines that any provision of

this Declaration is invalid, or invalid as applicd in
a particular instance, such determination shall not

aftect the \ahdll\' of other provisions or applica-
tions of such pm\lslun in other mstances.

1.4. Definitions

Capitalized terms used in the Governing
Documents have the meaning described in the
paragraph where they first appear in bold print.
An index to defined terms may be found at the
end of the Table of Contents. - All other terms
used in the Governing Documents have their
natural, commonly accepted delinitions.

[.5. Interpretation of Certain References

Community-Wide Standard. Where the
Governing Documents require compliance with
the "Community-Wide Standard," the stan-
dard to be applicd is the highest of: () the
standard of use, conduct, architecture, landscap-
ing, or aesthetic matters generally prevailing in
the Community, or (b) the minimum standards
described in tlus Declaration, the Design Guide-
lines, the Rules, and Board resolutions. The
Community- Wide Standard may contain objec-
tive elements, such as <pec1ﬁc maintenance re-
quirements, and subjective elements, such as
matters subject to the discretion of the Board or
the ARB (as defined in Chapter 5).  The Com-
munity-Wide Standard may or may not be set
out in writing and may evolve as development
progresses and as Colleton River Plantation ma-
lurcs.

Consent or Approval. All relerences in the
Governing Documents to "consent” or “ap-
proval® shall refer to permission or approval,
which unless otherwise expressly qualificd in the
specilic provision, may be granted or withheld in
the discretion ol the Person whose consent or
approval is required.

Discretion and Determination. - All refer-
ences in the Governing Documents to "discre-
tion” or to the right to "determine” any mat-
ter shall refer to the sole and absolute power or
right to decide or act. Unless otherwise ex-
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Governing Documents

pressly limited in the Governing Documents or
by law. any one authorized in the Governing
Documents to exercise its discretion or make a
determination may do so without reg