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_ This matter is before the South Carolina Administrative Law Court (ALC or Court) pursuant to a

South Carolina Department of Corrections,

Respondent.
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-'MOtIOH to Dismiss ﬁled by Respondent South Carolina Department of Corrections (Department or
SCDC) seeking to dismiss the appeal tiled by Appellant Nathaniel Caldwell, III (Appellant) an
inmate in the custody of SCDC. ' '

On February 3.2018, Appellant submitted a Step 1 Grievance arguing that SCDC’s use of “see-
through” 'sliow_er curtains violated his “privacy. rights” under Article I, §10 of the South Carolina
‘_ Constitution and the. 4th ,Amend_ment to the Uni_ted States Constitution.. He argued that this
“deprevation (sic) of privacy rights is contrary to lnstitutional (sic) goals, undermines the

rehabilitative funcltion(s).of the Institution and serves no penological interest, and these curtains

only serve to prornote public humiliation.”.In his grievance, Appellant requested that the “see-
through curtains” be removed and replaced with the “green rubber/plastic shower curtains” that -

“had been in place.”

In denying Appellant’s Step | Grievance, the Warden noted that t'he showercurtains_in question
are clear in the upper and lower parts to “afford[] pertinent staff the ability to properly identify an
offender’s’ face” and “to deter unwanted beliavior_.condueted throughout shower facilities.” The
Warden also noted that these curtains are ‘“frosted’” in the middle, “which prohibits clear view of
the torso and one’s genitalia.” '

On March 8,2018, Appellant submitted a Step.2 Grievance reiterating the arguments from his Step

| Grievanee, maintaining that his “personal privacy” was being violated by SCDC’s- use of “see-
through curtains” in the shower stalls. On April 3. 2018, the Responsible Ofﬁc1al denied - .-
Appellant s Step 2 Grievance based on the same reasons given by the Warden. F 3 L E ‘
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 On May 4 2018, Appellant filed a Notice of Appeal in the ALC, arguing that his rlght to, and
expectation of, personal privacy under the 4th Amendment to the U.S. Constitution Art. [, § lO of
the S.C. Constitution, and the Civil Rights Institutionalized Persons Act (CRIPA)! by SCDC’s use
of clear shower curtains. He asserted that the “frosted” area in the middle of the curtain did not
preVent someone wall(ing within three feet of the stall from seeing him nal<ed, and that there _was '

a gap of 1 ¥ to 2 inches between the curtain and wall.

On July 27, 2018, the Departmentﬁled the Record on Appeal On ‘August 8, 2018, Appellant filed -
“a document entitled “Appellant’s DeS1gnation of Matter for the record on Appeal” and his Initial
" Brief.? On. September 6, 2018, the Department filed a ‘Motion to D1smlss or Altematively, Brief
‘in Support of Affirmation.” On September 10, 2018,_ Appellant filed a “Motion Seeking
' Enlargement,"’ reduesting an enlargement of time during which to ﬁle a reply‘ brief. .The Couit_
granted this motion in an order dated September 21, 2018. O.n October 3, 2018, Appellant filed a
Reply Brief. | |

DISCUSSION

The Court’s juri‘sdiction to hear this matter is derived t;rom the decision of the South Carolina

- Supreme Court in Al- Shaba z v. State, 338 S.C. 354, 527 S.E. 2d 742 (2000). In Al S’habaaz the .~
Court held that the ALC’s jurisdiction’in inmate appeals is limited to state-created liberty 1nterests, |
ty_piéally invplv,ing: ('1) cases in which an ininate contends that prison officials have erroneously
calculated his sentence,i sentence-related credits, or cust_ody status; and (2) cases in which an-
inmate has received punishment in a major disciplinary hearing as a result of a serious rule
violation. /d. at 382; 527 S.E.2d at 757 Later, the Court clarified that the ALC must provide

minimal dueprocess' for state-created liberty or property interests. Slezak v. S.C. Dep't of Corr..

'"Appellant did not cite to CRIPA in either his Step_ 1 or Step 2 Grievance or‘specify in his Notice of Appeal what"
specific part(s) of the Act were violated and how. He likewise did not cite to this Actin his Initial Brief. Therefore,
Appellant’s argument that SCDC violated CRIPA is not preserved for appellate review and will not be considered.

.2 The Department, not Appeliant, is responsible for submitting the Record on Appeal. See SCALC Rule 59.
Nevertheless, the.documents that Appellant wishes to include in the Record are already in the Record. Therefore, to
the extent that Appellant was filing a motion to include these documents in the Record, that motion is hereby denied.

* In Sullivan, the Supreme Court also found that other conditions of confinement could potentially implicate a state-
created liberty interest. However, those interests are “generally limited to freedom from restraint which. . . imposes
atypical and significant hardship on the inmate in relation to the-ordinary incidents of prison life.” Sullivan v. S.C.
Dep'tof Corr.,355S.C. 437, 586 S.E.2d 124 (2003) (quoting Sandin v. Conner, 515 U. S 472, 484 (1995)). See ulso
Slezak v. S.C. Dep 't of Corr., 361 S.C. 327, 605 S.E.2d 506 (2004).



361 S.C. 327, 605 S.E.2d 506 (2004), cert. denied, 544 U.S. 1033, 125 S.Ct. 2266, 161 L.E.2d
1060 (2005). | o '

~Inhis brief, Appellant argues that the Department has v1olated his right to privacy.under the Fourth

_Amendment of the U.S. Constitution and Article I, § 10 of the S.C. Constitution by using
. transparent shower curtains in the shower stalls. Té sﬁpport his positibn, Appellant relies primarily -
updn Hudson v. Palmer, 468 U.S. 517 (1984) and also quotes sofne Fourth Arr'lben.'dment' p’rincipies
from Kaiz v. United States, 389 US. 347 (1967), Smith v. Maryland 442 U.S. 735 (1979) and
Bellv. Wolfsh 441 U S. 520 (1979)

Wlth(_)ut»delvmg into the question of whether A_pbellant has a-constitutional privacy interest in a - |
speciﬁc type of shower cuftajn, the Court concludes that even if Appellant had such a privécy
interest, the Court is withoutjurisdictioh to provide'a remedy in such a matt_er.x The South Carolina
~ Supreme Court has found that -“‘[c]'ourté traditionally have adopted a ‘hands off’ doctrine regarding
judicial involvement in prison disciplinary procedures and other mtemal prison matters, although
thev must mtercede when mfrmgements complained of by an inmate reach constltutlonal :
dlmensmn ” Al-Shabazz, 338 S.C. at 382,527 SE. 7d at 757 The Court has llmlted the ALC’s X
jurisdiction in mmatq grievance matters to those that implicate a state-created liberty or property
interest. Thué while the ALC has jt.xrisdictionk:over properly filed inmate grievance appeals,
summary dismissal is appropriate “where the inmate's 0rlevance does not implicate a state- created .
*liberty or property mterest ” Slezak, 361 S. C at 331. 605 S.E.2d at 508: see also S'klpper v.'S.C.
Dep toj Corr.,370S.C. 767 633 S.E.2d 910 (Ct. App. 2006) (finding dxsmlssal of'inmate’s appeal
| appropriate because his. grlevance did not implicate a state-created hberty mterest) ' Because the
Appellant has not otherW1se alleged a deprivation ot a state- created liberty or property interest in
this matter, the Court tinds Slezak to be controlling. As such, the Court must dismiss Appellant’s

" appeal.

* It is noteworthy that Appellant’s reliance on Hudson is misplaced in that it actually holds that an inmate does not
~ have a Fourth Amendment right in prison. See Hudson, 468 U.S. at 525-28. The S.C. Supreme Court, however has -

noted that an inmate in South Carolina has a privacy interest under S.C. Const. art. I, § 10, but that interest is “very
limited ... when weighed against the State’s penological interest[.]” Singleton v. State, 313.S.C. 75, 89, 437 S.E. 2d
53, 61 (1993). In this case, the State’s penological interests were set forth in the responses to Appellant s Step | and
Step 2 Gnevances



ORDER

IT'iS THEREFORE ORDERED that the Department’s Motion to Dismiss is GRANTED, and
that Appellant’s appeal is hereby DISMISSED WITH PREJUDICE.
" ANDITIS SO ORDERED.

October 9, 2018 . - HW: Fune{erburk, Jr.
Columbia, South Carolina ' ' Administrative Law Judge
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