THE STATE OF SOUTH CAROLINA

in the Supreme Court

APPEAL FROM THE COUNTY OF HORRY
Court of Common Pleas

The Honorable Circuit Court Judge, Brooks P. Goldsmith

Case No. 2015-CP-26-6311

MIGUEL A. GARCIA SCDC # 339203......... Petitioner,

State of SOULh Caroling, ... ceecrereesnrere i siseersssaseessse e smesssessssssss sessssssssissosssssssases Respondent.

NOTICE OF APPEAL

The Petitioner appeals the Honorable Judge Brooks P. Goldsmith’S Order filed denying post
conviction relief to the Petitioner.

The Order was received by the undersigned counsel on October 15, 2018. A copy of the said

Order on appeal is attached to this Notice.

This is the 21nd day of October, 2018.

Stg/en W. Fowler ’

Fowler Law Firm

730 Main Street, Unit 237
North Myrtle Beach, SC 29582
Telephone: 843-663-0006
Fax: 843-280-0003
myfowlerlaw@gmail.com

SC Bar #69683



THE STATE OF SOUTH CAROLINA

In the Supreme Court

APPEAL FROM THE COUNTY OF HORRY
Court of Common Pleas

The Honorable Circuit Court Judge, Brooks P. Goldsmith

Case No. 2015-CP-26-7980

MIGUEL A. GARCIA , SCDC # 339203............. Petitioner,
V.
State of South Carolina, .....cc.counu. fietsesensesusaneEe e esaaataen e ben e ee e Rt see R een s st dr senhentseas Respondent
PROOF OF SERVICE

|, Steven W. Fowler, court- appointed attorney for Petitioner, certify that | have today served
within Notice of Appeal and Copy of the Order signed by the presiding Judge upon the Respondent by
depositing a copy of it in the United States Mail, postage prepaid, addressed to the following:

1) Assistant Attorney General, PO Box 11549, Columbia, SC 29211 and
2) Clerk of the South Carolina Supreme Court , 1231 Gervais St, Columbia, SC 29201
3} SCCID Appellate Defense, PO Box 11433, Columbia, SC 29211

| further certify that all parties required by Rule to be served have been served on this below
named date.

This Is the21th day of October, 2018. /%/_w

Steven W. Fowler

Fowler Law Firm

730 Main Street, Unit 237
North Myrtle Beach, SC 29582
Telephone: 843-663-0006
Fax: 843-280-0003
myfowlerlaw@gmail.com

SC Bar #69683
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ALAN WILSON
ATTORNEY GENERAL

~ QOctober 15,2018

Steven W. Fowler, Esquire
Fowler Law Firm

730 Main Street, Unit 237
North Myrtle Beach, SC 29582

Re: Miguel A. Garcia, #339203 v. State of South Carolina
2015-CP-26-6311

Dear Mr. Fowler:
Enclosed please find a copy of the Order of Dismissal for the above-captioned post- -conviction relief

application; signed by the Honorable Brooks P. Goldsmith, Presiding Judge for the Fifteenth Judicial
Circuit.

Assistant Attorney General

JEJ/mm
Enclosure

RENBERT C. DENNIS BUILDING o POST OFFICE BOX 11349 o COLUMBIA, SC29211-1549 o TELEPHONE 803-734-3970 o FACSIMILE §03-253- 6283



STATE OF SOUTH CAROLINA
COUNTY OF HORRY
IN THE COURT OF COMMON PLEAS

MIGUEL A. GARCIA, #339203,
’ Applicant,

STATE OF SOUTH CAROLINA,
Respondent.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the Order of Dismissal has been served

upon the applicant by mailing one (1) copy in the United States mail, postage prepaid, addressed to:

Steven W, Fowler, Esquire
- Fowler Law Firm
730 Main Street, Unit 237
North Myrtle Beach, SC 29582

W\wﬂw\/\/\/

MALLORY MO
LEGAL ASSISTA T FOR RESPONDENT

(ﬂ to Before me this 15" day of October, 2018.
/&/( (§ [ 4 AT~

Notary Public for South Carolina.
My Commission Expires: 5'/20/”7/{

This 15" day of October, 2018.

2015-CP-26-6311



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY )
Miguel Angel Garcia, ) Case No.: 2015-CP-26-06311
S.C.D.C. No. 339203, ) )
Applicant, ) Y Y
) ORDER OF DISMISSAL 1
v. ) w2
) =
State of South Carolina, ) - o
) 2
Respondent. )
‘ )

This matter comes before the Court by way of an application for post-conviction relief
filed by Miguel Angel Garcia (“Applicant”) on August 25, 2015. Respondent made its return on
or about January 29, 2016. The Court convened an evidentiary hearing into the matter on
Tuesday, November 15, 2016, at the Horry County Courthouse in Conway, South Carolina.
Applicant was present at the hearing and represented by Steven W. Fowler, Esq. Jessica E.
Kinard, Esq., of the South Carolina Attorney General’s Oft}'lce, represented Respondent.

Applicant testified on his own behalf at the evidentiary hearing. Applicant’s plea
counsel, Thurmond Brooker, Esq. (“Counsel™) also testified. " The Court had before it
Applicant’s records from the South Carolina Department of Corrections, a copy of the original
plea transcript, the records of the Horry County Clerk of Court regarding the subject convictions,
- and the pleadings. The Court finds as follows: |

1, PROCEDURAL HISTORY

App]icaﬁt is confined in the South Carolina Department of Correqtions pursuant to orders

of commitment of the Horry County Clerk of Court. Applicant was indicted at the March 2014 |

term of the Horry County Grand Jury for burglary, first degree (2014-GS-26-01276). Thurmond,
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Brooker, Esq. represented Applicant, and Thomas G. Terrell, III, Esq., of the Fifteenth Circuit
Solicitor’s Office, prosecuted the case. On November 3, 2014, Applicant pled guilty as above
indicted.! The Honorable John C. Hayes, III, accepted terms negotiated between Applicant and
the State and sentcnced Applicant to imprisonment for a term of 15 years. Applicant did not
appeal his plea or sentenc;e.
Present Application

In his post-conviction relief application, Applic’am alleges he is being held unlawfully for

the following reasons:

1. Ineffective assistance of counsel, in that:

a. "“Trial counsel prejudice applicant by not conduct[ing a] pre-trial
investigation by not bringing to my attention that DNA didn’t match-my
blood during state investigation[;]”

b. Counsel failed to research and interview the victim and th statements to
law enforcement;

¢. “Trial counsel prejudice applicant by failing to [file] a timely . . . notice of
appeal.”

Applicant requests relief as follows:
o “Vacate Conviction Vand Sentences”
Ii. FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Count has reviewed the testimony presented at the evidentiary hearing, observed the

‘wilnesses presented at the hearing, passed upon their credibility, and weighed the testimony

accordingty. Further, this Court has reviewed the records submitted to it by the parties and the
legal arguments made by the attorneys. Pursuant to S.C. Code Ann. § 17-27-80, this Court

makes the following findings based upon all of the probative evidence presented.

! Applicant was additionally indicted for assault and battery, first degree (2014-GS-26-01274); kidnapping (2014- ‘
G5-26-01275); and armed robbery (2014-GS-26-01277). These indictments were dismissed nolle prosequi as part -7
of his guilty plea. . -(
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A. Ineffective Assistance of Counsel

In a post-conviction relicf action, an applicant has the burden of proving the allegations

. in his or her application. Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441, 334 §.E.2d 813

(1985). When an applicant alieges ineffective assistance of counsel as a ground for relief. he or
she must prove “counsel’s cdnduct so undermined the proper functioning of the adversarial
process that the trial cannot be relied upon as having produced a just result.” Butler at 442, 334
S.E.2d 441 (quoting Strickland v. Washington, 466 U.S. 668, 686 (1984)). The proper measure
of performance is whether an attorney provided representation within the range of competence
required in criminal cases, Id.

“[Clounsel is strongly presumed to have rendered adequate assistance and made all

significant decisions in the exercise of reasonable professional judgment.” Butler at 442, 334

S.E.2d 441 (quoting Strickland at 690). The applicant must overcome this presumption to

receive relief. Cherry v. State, 300 S.C. 115, 118, 386 S.E.2d 624, 625 (1989). “Judicial

scrutiny of counsel’s performance must be highly deferential, as it is all too tempting for a
defendant to second-guess counsel's assistance after conviction or an adverse sentence, and it is
all too easy for a court, examining counsel’s defense after it has proved unsuccessful, to

conclude that a particular act or omission of counse] was unreasonable.” Strickland, 466 U.S. at

689; Edwards v. State, 392 S.C. 449, 456-57, 710 S.E.2d 60, 64 (2011). “[W]hen counsel
articulates a valid reason for employing a certain strategy, such conduct will not be deemed
ineffective assistance of counsel.” Smith v. State, 386 SC 562, 567, 689 S.E.2d 629, 632
(2010) (citihg Caprood v. State, 338 S.C. 103, 110, 525 §.E.2d 514, 517 (2000)).

Courts use a two-pronged test in evaluating allegations of ineffective assistance of

counsel. First, the applicant must prove that counsel's performance was deficient. Under this
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prong, attorney performance is measured by its “reasonableness under professional norms.”
Cherry at 117, 386 S.E.2d at 625 (citing Strickland, 466 U.S‘. at 688). Second, counsel's
deficient performance must have. prejudiced the applicant such that “there is a reasonable
probability that, but for counsel’s unprofessional erfors, the result of the proceeding would have
been different.” Cherry at 117-18, 386 S.E.2d at 625 (éiting Strickland, 466 U.S. at 694). With
respect to guilty plea counsel, Applicant must show that there is a reasonable probability that, but
for counsel's alleged errors, he would not have pleaded puilty and would have insisted on going
to trial. Hill v, Lockhart, 474 U.S. 52, 59 (1985).

The standards do not establish mechanical rules; the ultimate focu§ of inquiry must be on

the fundamental fairness of the proceeding whose result is being challenged. Strickland at 696.

A court necd not first determine whether counsel’s performance was deficient before examining

the prejudice sufferéd by the defendant as a result of the alleged deficiencies; if it is easier to
dispose of an ineffectiveness claim on the ground of lack of sufﬁcight prejudice, that course
should be followed. Strickland, 466 U.S. at 696;97.
1. Failure to Investigate: DNA Evidence

Applicant alleges Counsel was ineffective for faili)ng to investigate DNA evideﬁcc found
at the scene of the crime. In order to ‘prevail upon a claim that counsel did not adequately
prepare or investigate a case, an applicant must present evidence of what counsel could have
discovered or what other defenses applicant could have requeéted counsel develop and present

had counsel been more prepared. Harris v. State, 377 S.C. 66, 75-76, 659 S.E.2d 140, 145-46

(2008) (citing Jackson v. State, 329 S.C. 345, 353-54, 495 S.E2d 768, 772 (1998)).

Furthermore, an applicant must also present evidence to show how the discoverable matters or

defenses would have resulted in a different outcome. 1d. (citing Davis v. State, 326 S.C. 283,
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288, 486 S.E.2d 747, 749 (1997); Skeen v. State, 325 S.C 210, 214, 481 S.E.2d 129, 132 (1997)).
Mere speculation as to how the a]léged lack of preparation prejudiced an épplicant is not
sufficient to support a gfant of relief. Id., 377 S.C. at 75, 659 S.E.2d at 145 (citing Glover v.
State, 3188.C. 496, 498, 458 S.E.2d 538, 540 (1995)).

At ‘the evidentiary hearing, Applicant testified that during his interrogation by law
enforcement, the detective indicated there was DNA found at the scene that did not match the
Victim.  Applicant thereafler volunteered a DNA sample, which law enforcement took.
Applicant posited it was not his and questioned whose DNA was found. Applicant testified he
brought Counsel’s attention to the issue, but Counsel never followed upon the subject. Applicant
complained Counsel did not communicate with him, Applicant also asserted there was no chain
of custody for the DNA evidence in the paperwork he received. Applicant additionally testified
he tried to relieve Counsel, but was unable to find another attorney willing and able to take his
case and be prepared for the trial already set 10 occur the following month. Faced with the
choice of proceeding with Counsel and proceeding pro.se, Applicant opted to stick with Counsel,
accepted his advicc that he would likely be convicted if he went to trial, and took the plea deal
based upon Counsel’s advice.

~ Counsel acknowledged a swab was taken of what appeared to be blood at the scene, and a
swab was taken from Applicant for comparison, but no comparison was ever made. No report of
DNA testing was ever provided in discovery. Counsel recalied telling Applicaﬁt that thc DNA
cvidence was irrelevant as the case against him was overwhelming: two witnesses, a GPS
tracking device, Applicant’s own inculpatory statements, and evidence to show Applicant’s
working with the two co-“defendams. Counsel also testified to Applicant’s version of events,
namely that Applicant and the co-defendants had been invited to Victim’s house for the purpose

/l
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of inspecting and possibly purchasing a motorcycle, and that the co-defendants must have robbed
Victim after Applicant left. Counsel asserted that even if the DNA was tested and was not
Applicant’s, it would not acquit him. As such, he advised Applicant to plead guilty.

The Court finds no deficiency on the part of counsel, nor any prejudice to Applicant,
First, no testing or reports were introduced at the evidentiary hearing; as such, the Court is left
with only speculation as to what,l if anything, such testing would have revealed. Second,
Counsel articulated clear reasoning as to why he did not pursuﬂe further investigation of the DNA
evidence—doing so would not have been helpful to the cause of acquitting his client in light of
the other evidence againsf Applicant. Third, because Applicant’s testimony prdvides that he pled
based on Counsel’s advice, and Counsel testified his advice would not have changed on the DNA
evidence even if it were tested dnd did not match Applicant, the Court finds there would have
been no change in outcome had the DNA evidence been tcsfcd. For all of these reasons,
Applicant cannot meet his burden as to either prong of Strickland, and his request for relief by
way of this allegation is DENIED. | -~

2. Failure to Investigate: Victim’s Statements

Applicant alleges Counsel was ineffective for failing to investigate Victim’s desire to
change his statement inculpating Applicant. Much of the same law as set forth in Section ILA.1,
above, vapplies here as well.

At the evidcntviary 'hearing, Applicant testified the Victim in the matter was seeking to

write an additional statement indicating Applicant was not the perpetrator, recanting his original

'statcments to law enforcement. Applicant asserted Victim did ultimately write a notarized
statement to that effect and presented it to Counsel, who did not present the statement 1o the-

court. Applicant speculated that Victim originally identified him because Applicant fathered a
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child by Victim’s girlfriend, and that Victim wished to get Applicant “out of the way.” As
previously noted, Applicant testified to his rcasons for pleading guilty—he relied on Counsel’s
advice to do so. |

Counsel testified Victim gave a statement to law enforcement aﬁerA they responded to the
scene. Victim told law enforcement he recoghized one of his attackers as Applicant because they
had served time together. Counsel recalled Applicant informed him that Victim, as well as the
co-defendants, wished to revise their statements to Applicant’s benefit. Counsel noted the co-
defendants never so revised their statements. Counsel advised Applicant that contact with
Victim would violate conditions of his bond, but Applicant believed he could convince Victim to
change his statement. Applicant, Victim, and Victim’s girlfriend appeared in Counsel's office
one day; after speaking with Victim, Counsel became concerned that he was being asked to do
something that might be illegal, so Counsel declined to take Victifn‘s statemen!l. Victim
thereafter contacted law enforcement and Applicant was arrested for violating the conditions of
his bond. Counsel recalled reviewing discovery with Applicant, including the Victim’s
statement.

The Court finds no deﬁciency‘on the part of Counsel, nor any prejudice to Applicant.
First, Applicant did not offer the Viciim as a witness, nor any new statement from Victim, such
that this Court is left with only speculation as to what, if anything, he would have said to benefit
Applicant. Second, Counsel articulated a clear and valid reason te not further pursue a revised
statement from Victim—Counsel was justifiably concerned about witness tampering. Third, the
evidence presented would appear to discredit any suggestion that Victim would have been
cooperative to Applicant’s defense—Victim caused Applicant’s bond revocation shortly after

Counsel declined to take a statement, which is hardly the act of somebody friendly to the
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defense. Fourth, the Court finds Counsel did review the existing Victim statement, along with all
other discovery. with Applicani, and did investigate the lead until such time as he properly
dctermined it was improper. Fifth, as noted in the prior section, Counsel advised Applicant to
plead guilty due to the overwhelming evidence in the State’s case, and Applicant relied upon that
advice. There is nothing to show Counsel would have advised differently had he further pursued |
 this line of “investigation.” Finally, the Court finds Applicant’s testimony largely not credible.
For all of these reasons, the Court finds Applicant has failed to meet his burden as to either prong
of Strickland, and his request for relief by way of this allegation is DENIED.
3. Failure to File Notice of Appeal

Applicant alleges Counsel was ineffective in failing 1o file a notice of appeal after his
guilty pI_ea; Though counsel is required to make certain that a defendant is made fully awarc of
his or her right to appeal after a frial, a different standard applies to a guilty plea:

Absent extraordinary circumstances, such as when there is reason to think a

rational defendant would want to appeal (for example, because there are

nonfrivolous grounds for appeal) or when the defendant reasonably demonstrated

an interes! in appealing, there is no constitutional requirement that a defendant be
informed of the right to a direct appeal from a guilty plea.

Turner v. State, 380 S.C. 223, 224-25, 670 S.E.2d 373, 374 (2008) (citations omitted).
Therefore, in a collateral action attacking a guilty plea, the “bare assertion that a defendant was
not advised of appellate rights is insufficient to grant relief.” Jones v. State, 382 S.C. 589, 598, -

677 S.E.2d 20, 23-24 (2009) (quoting Weathers v. State, 319 S.C. 59, 61, 459 S.E.2d 838, 839

(1995)).

At the evidentiary heaﬁng. Applicant testified he verbally indicated to Counsel that he
wished for Counse] to ﬁle an appeal.immedialely after signing the plea offer. Counsel denied the
claim, and instead testified they never discussed an appeal and Applicant never asked for an

appeal. Counsel testified if Applicaht had asked for an appeal, he would have filed one.
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The Court finds no deficiency on the part of Counsel, or any prejudice to Applicant.
Having closely observed the witnesses at the evidentiary hcaring, and after considering the
evidence presented, the Court finds Counsel’s testimony credible and Applicant’s testimony not
credible. The Court accepts Counsels version of events, and finds Counsel and Applicant did not
discuss the subject-of an appeal and that Applicant never requestcd an appeal. As such,
Applicant has failed to meet his burden, and his request for relief by way of this allegation is

DENIED.,

[Conclusion and signature on following page]
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ITI, CONCLUSION
Based on all the foregoing, this Court finds and concludes that Applicant has not
established any constitutional violations or deprivations that would require this Court to grant his
application. Therefore, this application for post-conviction relief must be denied and dismissed
with prejudice.
This Court notifies the Applicant that he must file 'and serve a notice of appeal within

thirty (30) days from the receipt by counsel of written notice of entry of judgment to secure the

appropriate appellate rpview. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453,
409 8.E.2d 395 (1991), an Applicant has a right to an appellate counsel’s assistance in seeking
review of the denial of PCR. Rule 71.1(g), SCRCP provides that if the Applicant wishes to seek
appellate review, PCR counsel must serve and file a Notice of Appeal on the Applicant’s behalf,

Your atiention is directed to South Carolina Appellate Court Rule 243 for appropriate procedures

for appeal.
IT IS THEREFORE ORDERED:
1. That the Application for Post-Conviction Relief must be denied and
dismissed with prejudice; and
2. The Applicant must be remanded to the custody of the South Carolina

Department of Corrections.

AND IT IS SO ORDERED this 38 day o

Fifteenth Judicial Circuit

e bl

, South Carolina
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY )
)
Miguel A, Garcia, #339203 ) CASENOQ.’
[ Plaintiff ) 2015-CP-26-6311
)
v, ) MOTION AND ORDER INFORMATION
) FORM AND COVER SHEET
State Of South Carolina ) ‘
(X] Defendant. ) ]
. 3
Plaintiff’s Attorney: Defendant’s Attorney: W £
Steven W. Fowler, Bar No. 69683 Johnny E. James Jr, Bar No. 101260 1
Address: Address: 2
730 Main St., Unit 237 N, Myrtle Beach, SC 29582 | Post Office Box 11549 Columbna SC29291- 1549
phone: fax; phone: (803) 734-3737 fax (80&) 734 411 N
e-mail; other: c-mail; other: o

[ TMOTION HEARING REQUESTED (attach written motion and complete SEC’lf:fONS 1 and 11T)
[[] FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III)
[Xl PROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and III)

SECTION I: Hearing Information
Nature of Motion:

Estimated Time Needed: Counrt Reporter Needed: [ ] YES / []NO

SECTION II: Motion/Order Type
[J Wriren motion attached
X Form Motion/Order

I hereby move for ¥4n by the cou et forth in the attached proposed order.

Z. " Septémber 25,2018
ighature of Antpriiey fo laintiff / ndant Date submitted

% /4 SEgION 11: Mefjorf Fee

] PAID - AM@UNT:
EXEMPT: Rule to Show Cause in Child or Spousal Support
(check reason) [ ] Domestic Abuse or Abuse and Neglect
[[] Indigent Status  [_] State Agency v. Indigent Party
] Sexually Violent Predator Act  §J Post-Conviction Relief
[7] Motion for Stay in Bankruptcy
[ Motion for Publication ] Motion for Execution (Rule 69, SCRCP)
[J Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter:
[[] Other:

JUDGE'’S SECTION
[[J Motion Fee to be paid upon filing of the attached

order. JUDGE
] Other:
CODE: ___ Date;
CLERK’S VERIFICATION
Date Filed:;
Collected by:
(] MOTION FEE COLLECTED:

[] CONTESTED - AMOUNT DUE:
SCCA/233 (11-03) '




ALAN WILSON
ATTORNEY GENERAL

- pred

e |

)

—

October 5. 2018 b

=

The Honorable Renee N. Elvis ‘ Y

' Clerk of Court, Horry County 2
' Post Office Box 677

Conway, SC 29528-0677

Re:

Miguel Angel Garcia, #339203 v. State of South Carolina
2015-CP-26-6311

Dear Ms. Elvis:
Enclosed please find the original Order of Dismissal signed by the Honorable Brooks P
Goldsmith, in the above-captioned case, for filing in your office.

Pursuant to Rule 71.1(f), of the South Carolina Rules of Civil Procedure, please “provide
notice of entry of judgment and serve a copy of the order or judgment to the parties as provided in
Rule 77(d), SCRCP.”

In addition. please forward proof of service and a time stamped copy back to our office for
our file.

If you have any questions, pleasc do not hesitate to call me at (803) 734-3737.

Sincerely,

. ' Q?qjohnn_v E. James Jr,
JE3/mm |

Assistant Attorney General

Enclosure

KenvEnT C. DENNIS BUILDING  » POSY DIFICEBOX 11340 » COLUMEIA. 5C25211-3549 » TELEVHONE 803-734-2970 » FArSRMILE &6

2.00

3-253-6283



ALAN WILSON
ATTORNEY GENERAL

PO Box 895

J
JEJ/mm
Enclosure

ce: Steven W, Fowler, Esquite

The Honorable Brooks P. Goldsmith
Presiding Judge, 15" Judicial Circuit

Scptember 25, 2018

W e 5
’;\
Xo]
'U
) pos. 4
Edisto Tsland, SC 29438 ‘:’n
‘ =
Re: Miguel A. Garcia, #339203 v. State of South Carolina
2015-CP-26-6311
Dear Judge Goldsmith:

Enclosed please find the proposed Order of Dismissal in the above-captioned cascs.

If this Order meets your approval, please sign and return to me in the enclosed envelope, and [
please do not hesitatc to contact me.

will forward to the Iorry County Clerk of Court to be filed and served. If you have any questions,

rely,

Assistant Attorney General

KEuBERT C. DENNIS BUILDING  » POST OTFCEBOX 11340 o COLUMEEA, SC29211-1549 » TELEPHONE 803-733-3570 o FaospgiLe $G3-253-6283
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