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1. Larry W. Weidner II, Esquire (hereinafter trial counsel), represented the \e\namra?
~ defendant before The Honorable Diane Schafer Goodstein on 11 June 201 8§t which tlme '
the defendant enter a guilty plea to his pending charges.

2. Trial counsel filed a timely motion to reconsider the .sentence and a hearing was held on
15 October 2018 at which time The Honorable Dlane Shafer Goodstein denied the
motion to reconsider the sentence.

3. Atthe motion to reconsider the sentence, trial counsel raised the following issues of facts

“and law: |
a. The court erred in finding the Defendant guilty of a Most Serious Offense. |
The Defendant presently has been found guilty and sentenced for two (2) violent, most

serious offenses. However, the applicable statute provides for an exception to the finding of a

most seriou; offense. | | ‘ RE CEIVED

South Carolina Code § 17-25-45 (C)(1) provides: 0CT 24 2018

(C) As used in this section: - SC Court of Appea,s
(1) "Most serious offense" means:

...16-3-655 Criminal sexual conduct with minors, except where evidence
presented at the criminal proceeding and the court, after the conviction,
makes a specific finding on the record that the conviction obtained for this
offense resulted from consensual sexual conduct where the victim was
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younger than the actor, as contained in Section 16-3-655(3)... _
The court’s analysis as to the consensual nature of the encounter focused on the age of

the victim, not the act itself. This analysis was an erroneous application of the law because the

- Defendant had already admitted guilt to sexual relations with a person under the age of capacity.

The purpose of this section of the statute is to determine if the act itself was one of battery. The

court applied the wrong standard.

b. The court abused its discresion as the finder of fact when ordering lifetime
electronic monitoring. The applicable statute of the South Carolina Code of Laws § 23-3-540(B)
étates that “[U]pon conviction, ... guilty plea, 6r plea of nofo contender of a person for any other
offense listed in subsection (G), the court niay order (emphasis added) that the person upon
releasé from incarceration ... shall be monitored ... with an active electronic monitoring device.”
Most applicable to this decision, the Court was provided With the psychosexual evaluation of the

Defendant by Dr. Geoffrey R. McKee, Ph.D, ABPP. In that report, Dr. McKee details his

~ findings that Defendant does not to meet the criteria for Pedophilia or Pedophilic Disorder, does

not to meet the criteria for a Sexually Violent Predator, and further found thé Defendant to be a

low risk for sexual violence and recidivism. Given these findings, which the court ignored, the

~ imposition of electronic monitoring following the Defendant’s term of incarceration is

unnecessary and excessive.

c. The court abused its discresion when sentencing the Defendant to 20 years of
incarceration. The Court was presented w1th ample information which would mitigate
against the imposition_of the maximum sentence in this case.

The record shows that no force was utilized in the commission of the acts for which the

Defendant plead and was found_ guilty. To the contrary, the Court was provided information

Jrom the victims themselves indicating that they had discussed engaging in the acts with the -

’ " Defendant and a “threesome” was on their “bucket list.” The Defendant’s conduct was far from

the extremes of behaviors normally resulting in a maximum sentence.



As to the Defendant himself, the record shows that this was an aberration in his normal
behavior. The Court was presented with statements and information indicating that prior to the
commission of the offense, the Defendant had been a model citizen. He was a United States
Marine with an exemplary record of accomplishment and no prior record for misconduct. The
Defendant did not deny his conduct and cooperated wnth law enforcement, provided a complete
confession and pled straight up to the offenses as charged. |

Finally, while this matter was pending, the Defendant had been actively and gainfully
employed and has had the support of a wide range of family, friends, co-workers and employers.
~ The Defendant respectfully avers that he possesses a strong rehabilitative potential which should
have been considered in determining an appropriate sentence. Simply stated, given all of the
facts of the misconduct, the Defendant’s past history, his rehabilitative potential ‘and the ﬁndings'
of Dr. McKee, the Defendant respectfully suggests that the sentence of this Honorable Court was

disproportionate and excessive under the circumstances, and consitituted an abuse of discresion.

Erin E. Bailey |
The Law Office of E. Bailey LLC
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