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STATE.OF SOUTH CAROLINA - ) IN THE COURT OF COMMON PLEAS
COUNTY OF YORK “ ) SIXTEENTH JUDICIAL CIRCUIT
) ,
Tyress Antomo thtlejohn #263016 ) 2017-CP—46-0582
T w3 =]
Apphcant ) a0E @
) P L's - =
V. ) < O :. o
' . ORDEROF DISMISSAL‘J N
ncnw‘nﬁ T eE =
State of South Carolina, R : P ; > ()
* ; 10 - S
Respondent. OCT"?' 3)2013

or Caurt ﬂf)

SG-Geurt-ob Appeals

Thxs matter comes before the Court by way of a post-convrctron rehef (PCR) apphcatron

filed on February 23, 2017. Respondent submitted its Return on June 8 2017 An evrdentlary-

hearing was “converied ofi ‘April 18, 2018, at the York County Courthouse Apphca.nt was present

at the hearing and was represented by L1r P Deneg, Esqun'e Respondent was represented by

Assistant Attorney General Justm Hunter of the South Carohna Attomey General's Ofﬁce

The Court had before it the records of the York County Clerk of Court regarding the
subject convrcuon, Apphcant’s records from the South Carolma Department of Correctlons the
trial transcnpt, Appllcant's appellate records, and the pleadmgs The Court ﬁnds as follows:

Ry PROCEDURAL I-IISTORY

The records before this Court mdlcate Apphcant is presently conﬁned in the South
Carolina Department of Correctrons pursuant to orders of commltment of the York County Clerk
of Court. In November 2013 the York County Grand Jury mdrcted Apphcant for tratﬁckmg
crack cocaine, 28-100 grams; ﬁrst offense (2010-GS-23-41 12): Geoffry M Dunn, Esquire

represented Applicant.: Assistant ‘Solicitor Leslie D. Robinson, Esquire’ prosecuted the case. On

October 14-15; 2014, Applicant procéeded to trial before the Honorable John C. Hayes, IIL. The
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jury found Apphcant gmlty as mdlcted Judge Hayes sentenced Applicant to 1mpnscnment for’

fifteen years for trafﬁckmg cocame, 28 100 grams, first offense.

f

Apphcant filed a timely notice of appeal. David Alexander Esqmre, of the Ofﬁce of |
Appellate‘.Defense perfected the appeal. The South Carolina Court of Appeals dismissed
A_'Appllcant's appeal on April 6, 2016. tate V. thtle|ol_1g, Op No. 2016-UP-161 (S.C. Ct. App.
, mﬁled Apnl 6, 2016). The remittitur was 1ssued on May 6 2016 '.':'
IL. ALLEGATIONS
In h1s current apphcatlon, Apphcant alleges that ‘he'is bemg held in custody unlawfully
based on the followmg allegatlons B | ' o

1 Ineffectlve A331stance of Counsel '
.+a. "Trial counsel did not act in Littlejohn's best interest dunng his.defense of
this case,"
* .- b, "Trial counsel did not properly prepare for trial in this matter," =~ . o
‘¢. "Trial counsel did not mdependently venfy drug analyzatlon ev1dence in
o 'this case," .: , - ‘ ‘
d. "Trial counsel did not properly 1nvest1gate thlS case,
- "Trial.counsel did not move to suppress drug evidence in this case," .
"Trial counsel did not require the State to produce a full cham of custody
- :inthe trial of this case,"-. ‘
g. "Trial counsel did not prov1de D1scovery matenals to or review Dlscovery
~*. . material with Defendant pnor to trial of this case,” . . )
h. "Trial counsel did not require State to produce all Dlscovery matenals
prior to the trial of this case," - - .-
i. "Trial counsel did not adequately consult w1th L1ttle_]ohn pnor to trial of
- this case;," . -
j. Trial counsel d1d not allow thtlejohn to partlclpate in developmg a
~ . defense for the trial of this.case;" . . . . o
k. "Trial counsel did not subpoena relevant ev1dence to a1de in the defense of
- Littlejohn/in the trial of this case,”
1. "Trial Counsel did not interview all w1tnesses pnor to trail of tlus case,"
‘m. "Trial counsel did not properly impeach State's witnesses during the trial .
* of this case,"
- - n. "Trial counsel did not adequately challenge evidence entered by. the State .. .
during the trial of this case,” '
o.. "Trial counsel did not.call witnesses known to Littlejohn during the trial of
this case,"

o
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p "Trial ¢ounsel did not. properly advise Littlejohn on the potential sentence:
he could receive in this matter,"

' q. "Trial: counsel . waived Littlejohn's: plea. . offer without Littlejohn's
consentmg or bemg present dunng such waiver."
Apphcant ﬁled supplement to h1s apphcatron on January l7 '201"8.,% clarmmg ‘an"additional
allegation of newly discovered evidence based on newly _obtained inforrnation'."regarding
Applicant’s prior»co-_defendant. : | - | |
| | . ) I_II._ APPLICABLE LAW -

In a post-convxctron rehef actlon, the Apphcant bears the burden of provmg the

allegations in their application. Butler V. State 286 S. C 441 334 S E 2d 813 (1985) Where the

apphcatron alleges meffectrve assrstance of counsel as a ground for rehef the Applicant must
prove that "counsel's conduct S0 undermmed the proper ﬁmcttomng of the adversanal process
that the tna.l cannot be rehed upon as havmg produced a Just result." gmkle_g!@,
466 U S. 668 104 S Ct 2052 2064 80 L Bd 2d 674 692 (1984), B_u_tlgr, 334 S.E.2d 813
The proper measure of performance is whether the attorney provrded representatron
vhthm the range of competence requrred in cnmmal cases. The courts presume that counsel
rendered adequate assrstance and made all srgmﬁcant decrsrons in the exercise of reasonable
professronal _)udgment. Stnckland 466 U S 668 Apphcant must overcome thrs presumptron in
order to receive relref Cher_rx \A State 300 S C. 115 386 S E.2d 624 (1 989).
| Courts use a two-pronged test in evaluatrng allegatrons of meffectrve ass1stance of
counsel Id at 117, 386 S E 2d at 625 Frrst the apphcant must prove counsel's performance was
deﬁcrent Id Under thrs prong, courts measure an attomey s performance by 1ts "reasonableness
under prevarhng professronal norms." Id (crtmg eklgd, 466 U. S at 688) Second any
deﬁcrent performance must have prejudrced the apphcant such that "there is a reasonable

probabrhty that, but for counsel's unprofessxonal erTors, the result of the proceedmg would have
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been different." Id; at 117-18, 386 S:E.2d at 625. Wrth respect to gullty pleas, the Apphcant must
show that there is a feasonable probabrhty that, but. for counsel's alleged errors, he would not
have pled gullty and would have msrsted on gorng to mal }_hll_v_lﬂhg 474 US. 52, 106
scLiesass. S
At the evidentiary hearing, Applicant testified on his ovn behalf and presented testimony
from Jywan W1111ams Respondent presented testrmony of Geoffrey Dunn (heremaﬁer “Trial
Counsel”) and Assrstant Sohcrtor Leshe Robmson (“Sohcltor ’) o
‘ . - Applzcant | |
At the ev1dent1ary heanng, Apphcant testified he was 33 years old when he was arrested
in 2014 He stated that at the nme he was workmg two _]ObS, had some college educatton ‘and he
was in college when he was arrested He testtﬁed he was facmg two charges both wrth the same
conﬁdentral mformant The ﬁrst charge was from August 14, 2012 and the second from August
16, 2012 He stated that on those dates, he was not supplymg the drugs, but he was Just meetmg
someone at hrs mom s house Apphcant testlﬁed he was Just there at the house whrle the
conﬁdentral mformant met someone there, and he dld not put the drugs in the conﬁdentlal
mformant’shands | | o _} | R I |
| Apphca.nt testrﬁed the drugs from the two dates were wetghed by law enforcement, and
the drugs from August 14 were ongma.lly hsted as 56 grams and were werghed at 56 grams as
well. However, he stated the drugs from August 16 were ongmally hsted as 56 grams but
changed, and they were only welghed as 49 1 grams Apphcant tesuﬁed Trlal Counsel d1d not
h1re a pnvate mvestrgator and they never dlscussed an mvestlgator He stated he wanted Tnal

Counsel to venfy the evrdence on hJS own. Apphcant stated he met wn:h Tnal Counsel four or
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five times before the trial, and they met once or twice for thirty to forty-five minutes specifically
to prepare for the trial.-

Applicant testified Trial Counsel told him they did not hp.ve to put up a defense bgcau_se
fhe burden was on the. State. He stated that at that time there were no witnesses he wanted Tﬁal
Counsel to.present on his-behalf. Applicant testified there was no discussion. of a plea offer, and
there was a plea offer from the State but Trial Counsel did.not know what it was. He stated he
did not tell Trial Counsel that he wanted to reject a plea offer. Applicant test_iﬁed Trial Counsel
never filed any pre-trial motions, but he wanted him to. He stated he told. Trial Cpugse!.thatfhe
Mted to testify at -triél, but Trial Counsel convinced him not to, and they discussed__ having the
last closing argument if they did not put up a defense.

Applicant ‘testified he never saw a full chain of custedy, and not.all of the chain of
custody witnesses were:called at trial. He stated he believes he was missing discovery, such as
the evidence of weights of the drugs and pieces of the chain of custody. He stated -there was no
evidence that he ever committed a trafficking. He stated Trial Counsel should have subpoenaed
all the cell phone recordsto prove the “deal” never existed.

- Jywan Williams
- Jyman Williams testified- that he was. charges as a co-defendant in these two ‘drug
charges. He stated he-was subpoenaed by. .Tr;ial/Counsel to appear at-the trial, but he chose to
plead the Fifth Amendment because his. éttomey advised him to remain silent at the time. He
stated he never met Trial Counsel before the trial and no one interviewed him, Williams testified
the confidential informant lied to the State and told them Williams was.on the video tape, but he

was not actually on the tape.
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Trial Counsel

Trial Counsel testified he practices primarily criminal and disability law, and he was
appointed to this case fiom May to October of 2016, He stated he met with Applicant at least
| five -timeé, he met with: Applicant’s wife, and he met with the President of the York chapter of
the NAACP to disciss this case. He stated they discussed: with- Applicant the evidence; plea
deals, the trial, and the discovery. Trial Counsel explained that he cannot get the entire discovery
file because the State is'not required to give them information about the confidential informant.
He stated he did get the incident report, the evidence logs, and the drug report.

Trial Counsel testified Applicant told him the person he was in 2012 was different than
who he was now, and Applicant had bettered himself, gotten a job; and gone to cOHegé. He
stated Applicant did not want to hear what Trial'Counsel-had to tell him: Trial Counsel testified
he discussed a plea offer with Applicant for fifteen years, but Applicéﬁt did not want to do any of
the conditions or negotiate with the State. Trial Counsel stated the State presented a video, which
was shaky and unfocused, but in the video Applicant was clearly visible, holding a bag on the .
floorboard of the car which was filled with a white substarice. He stated Applicant would not tell
him what the substance in the bag was, which made it difficult to develop a defense.

Trial Counsel testified he subpoenaed Jywan Williams to appear at trial, -but - Williams
invoked his Fifth Amendment right to remain silent and did not testify on his behalf. He stated he
could not interview Williams because he was represented by an attorney and the attorney would
not allow him to speak with Williams. Trial Counsel testified he discussed the plea offer with
Applicant and made Applicant aware he was going to reject the plea. He stated Applicant was

present at the time and never told Trial Counsel he wanted to plead guilty. ~
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_ Trial Counsel testified his investigation consisted of going over the evidence with
Applicant and making notes on the video tape. He stated he probably did not show the video té
Applicant because of the order of confidentiality with the confidential informant ordered by the
Solicitor’s Office. Trial Counsel testified there was some discrepancy in the weight gf fche‘ drugs
from the police report to the drug report, but the both amounts were way over the 28 gram
threshold required for this.criminal charge, so he believed- it did,:not makea dif‘ferepce_v in his

case. He stated there was no reason to.challenge the amount of drugs at trial because it would not

make a difference. Trial Counsel testified he did. not recall discussing. g?;ting an independent -

expert with Applicant. Trial Counsel explained that Applicant insisted to higq'.:t_hat.the material in
the bag was not crack, but Applicant could never tell him what it was, so. Trial Counsel did not

suspect that it was not crack.

Trial Counsel testified that if he thought there was a reason to challenge the chain of

custody he would have done so. He stated he was not aware of any materials that were missing

from discovery that came out at trial. He testified he advised Applicant of his right» to testify at
trial, but he did not sp,eciﬁcally recall the conversation. Triali(;ougsel.testiﬁe(_l he impgached the
confidential informant at trial with the charges he was facing. He stated he advised Applicant of
his exposure and the potential sentences he could get at tnal during _thgi,;: discussions about the
plea offer and also at the rejection hearing. He stated Applicant did nqt;‘sigll}_(any papcmqtk to

reject the plea offer, but it was not typical to do.so.

. Trial Counsel testified that he will object to drugs if there is a reason to do so, but he will

not if there is no valid basis to object. He stated that in this case there was no reason to move to
suppress the drugs. He stated Applicant never told him he was not-at the scene of the crime, and

he never denied that it was him in the video tape. Trial Counsel stated it was clear to him that
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Api)licant was on the video because his face was clearly visible and his tattoos on the video
match his tattoos.
- Solicitor

Assistant Solicitor Leslie Robinson testified she chose to’ go to trial on the August 16,
2012 drug transaction because there was a video that very cleirly showed drugs in Applicant’s
hand with a clear shot of his face and a visible, prominent tattoo thiat you could easily se¢ on his
arm in persdn. She te§ﬁ‘ﬁed the discovery she provided to Trial Counsel would have included the
incident report, Applicant’s criminal history, screenshots from the video which showed his face,
and sheéts from custody: The Solicitor testified that ‘Applicaﬁt has a right to know the-identity of .
the confidential informant if he choosés to, but their office policy is that if they tell him, they will
not offer any more plea deals. She testified that the discrepancies in the drug weights did not
affect the criminal chiargé because all the possible weights were within the same range for the
offense:

The Solicitor testified she ‘does not use affidavits to prove chain. of custody, and the
defensé'is able to come and see the actual evidence if they chose to. She stated this case did not
involve a missing witness, and she called every withess in'the chain of custody at trial. The
Solicitdr-tesﬁﬁedshé"vdi‘opped the charges against the co-defendant, Jywan Williams, because the -
evidence against him was not as strong, but the"videothéy had clearly ‘showed ‘Applicant,
whereas you could not clearly see Williams in the video. She stated she had no reason not to
believe it was Williams in the vehicle on the tape, but she could not clearly see him on the tape,
so- she droppéd--"his charges. She 'tq‘stiﬁéd she never had any indication that the confidential

ST

informant was lying about Williams.”
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The Solicitor testified she did not recall having any concerns about pre_—trjal issues in thls
case because there was no warrant, there were no statements given, there was no photo lineup,
‘and there was no traffic stop: She.stated those are usually the types of issues that creg@g prefu'ial
motions, but here there were none. She testified that if Trial Counsel had moved to Suppress the
drugs based solely on the allegation. that they were listed in different weights she would have
objected because it was not appropriate for him to do so just to size up the:witnesses in the case.
She testified that when she came into the case, there was a fifteen year plea offer, and she
participated in plea negotiations with Trial Counsel. She testified there was a plea offer rejection
hearing in front of Judge Addy, but she did not recall the specifics.

VL. FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity. to review the record in its: entirety and has heard the
testimony at the post-conviction' religf hearing. This Court has further had the opportunity to
observe the witnesses presented at the hearing, closely pass upon their credibility and weigh their
testimony a:;ordingly;..- Set forth below aré the relevant findings of facts-and conclusions of law
. s fequired pursuant to 5.C. Code Ann, §17-27-80 (1985).

INEFFECTIVE ASSISTANCE OF.C UNSEL'

Applicant has asserted several allegations of ineffective assistance of counsel. This Court
finds these claims to be meritless and they should be denied and dismissed w1th prejudice. Each
specific allegaﬁdn is addressed below. '

a. "Trial counsel did not act in Littlejohn's best interest during his defense of
this case" : : : :

This Court finds this allegation meritless. The record before the Court and the testimony
presented at the evidentiary hearing clearly shows Trial Counsel’s representation of Applicant

was well within reasonable professional norms, and he did all he could:to represent Applicant’s
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best interests. Trial Counsel fully discussed the case and the evidence with Applicant, fully
prepared')fér trial, zealously argued on his behalf, and also participat‘ed in and discussed plea
negotiations on his behalf, which Applicant - rejected. Applicant has- failed to prove any
deficiency in any of Trial Counsel’s actions or inactions, and that anything counsel cou_ld have
done differently would have affected the outcome of the trial.: Accordingly, this alleéation is
denied and dismissed with prejudice.-

b, "Trial bou;fsel did not properly prepare for trial in this matter”

-This Court finds this allegation meritless"'.' Applicant -himself testified at‘the-evidgnti.éry
heariﬁg that h¢ met with his attorney multiple times, and at least two of those meetings were
specifically to discuss their trial preparation: Trial ‘Counsel’s testimony shows he thoroughly
reviewed all evidence and discovery material with Applicant and alone to prepare- for trial. He
testified that he discussed potential trial defenses to use with Ap"plicant, ‘but Applicant made it
difficult for him to develop a defense by refusing to tell him what the white substance in the bag
he was recorded holding was. Applicant has failed to present credible evidence of any way Trial
Counsel should have better prepared for trial and thus has; failed to meet either prong of the
Strickland test. Therefore, this allegation is denied-and.d_i’smisse‘d with prejudice.

c. "Trial counsel did not independently verify drug analyzation evidence in
this case”

This Court -ﬁm.is Applicé.nt has failed td préve deficiency in failiné to have ‘an
independent veriﬁcatiqn of the drug analyzaﬁon evidence. Ap_piicant was chargéd with and
coﬁvicted of trafficking crack cocaine, 28 — 100 gramé. Whﬂé fhe testimony showed there may
have been a dispute between whether the drugs.weird either 56 ‘gram.s of 49.1 grams, neither of
these weights are anywhere near-:-the bottom- threshold of" this- charge. Because the -alleged

discrepancy/in drug weights was so small and very distant from the threshold for a lesser charge,
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it was reasonable for Trial Counsel to choose not to challenge this evidence. For the s_amg reaspn,
Applicant .can show no prejudice. Even if Trial Counsel had indcpendgntly veriﬁgd the drug
evidence weigﬁt, it very likely would not have bgngeighed at less than_ 28 grams, so his charge
and conviction would be the same regardless. Accordingly, thls "al~legation is denied and |
dismissed.

d. . "Trial counsel did not properly investigate this case" .

This Court finds Applicant.has failed to meet his burden of proving anything Trial
Counsel failed to investigate which would have changed the outcome of the trial. “[C]_riminaL
defense attorneys have a duty to undertake a reasonable investigation, which: at a mxmmum
includes interviewing pote;ntia__l witnesses and making an independent investigation °.-f_ the facts
and circumstances of the case.” Edwards v. State, 392 S.C. 449, 456, 710 S.E.-2di6‘0, 64 (2011).
Failure to conduct an independent investigation does not constitute ineffective -assistance_ of
counsel when the allegation is supported only by mere speculation as to-result. Porter v. State,
368 S.C. 378, 385-86, 629 S.E.2d 353, 357 (2006) (citing Moorehead v. State, 329 S.C. 329,
334, 496 S.E.2d 415, 417 (1998)). In any ineffectiveness case, # pa.rucular decision not to
investigate must be. directly assessed for reasonableness in-all the circumstances, applying a
heavy. measure of" deference to counsel's judgments.” Wiggins v. Smith, 539 U.S. 510, 521-22
(2003).
| Trial Co,uhsel testified his investigation consisted of reviewing all discovery and evidence
against Applicant as well as discussion the facts of the case: with Applicant to-develop a defense.
In a case such as this, Trial Counsel’s strategy to attack the State’s evidence rather than gathering
more of his own is reasonable given the facts' and circumstances of the: case. Trial Counsel

further testified he did not recall a conversation with Applicant about hiring an independent
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e:;ben. .This Court finds Trial Counsel’s choices in investigating the case were reasonable under
' the cir'i:ﬁ’mstances, and Applicant has “failed to present any evidence of deficiency or any
tesulting prejudice. This allegation is denied and dismissed with prejudice.

‘e. "Tvial counsel did not mové to suppress drug evidence in this case”"

This Court finds Trial Counsel was not deficient for failing to move to suppress the drug
evidence in this case, as there was no valid legal basis fo suppress the evidence based on the facts
and circumstances of the case. This charge resulted from a drug buy with a confidential

' infoffnant, | and there was no search warrant or’ traffic stop; etc.,‘by which-to challenge the
"admiésion‘-of the drug .évidence. Trial Counsel cfedibly testified he saw no legal reason to-move
to suppfe§§ the drugs in this case, and if there had been a reason he would have made the motion.
Applicant has failed to ‘meet his burden of proving any-basis for a motion to suppress the drugs,
or that any such inotion would have been successful and changed-the outcome of the trial. This
allegation is denied and dismissed with prc;,judic'e.'

£ "Trial counsel did not require the State to produce a full chain:of custody
in the tnal of thif case” .

This' Court finds:Applicant has failed to prove any missing sections of the chain of
custody in this case or that Trial Counsel’s failure to object in this manner would have-affected
the outcome of the trial. The Solicitor credibly testified she did not recall anything missing from
the chain of custody,-and she presented-all chain of custody witnesses-at trial in this-case. Trial
Counse] credibly testified that if he thought there was a reason to challenge the chain of custody,
he would have, and he did not in this case. Applicant has failed to-meet either prong :of the

Strickland test, and this allegation is denied and dismissed with prejudice.- =
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g "Trial counsel did:not prawde Discovery materials to or.review Dzscovery
matertal with Defendant prior to trial of this case”

This Court finds Tnal Counsel did fully review and discuss all avallable dlscovery
material with Apphcant pnor to tnal Tnal Counsel credlbly testlﬁed there was some evidence he
was not perm1tted to show Apphca.nt through order of the Sohcltor ] Ofﬁce per the1r office
policy, such as the vxdeo tape, which revealed the 1dent1ty of the conﬁdennal mformant Whlle
Applicant could have elected to v1ew the v1deotape and learn the 1dent1ty of the conﬁdentlal
informant if he so chose, he would have lost his ablhty 1o negotlate a potennal plea offer. He
was, however, shown still photographs which- were pulled: from the video, which showed the
evidence against him ina clear shot of his face and arms holding the ‘drugs in question. Trial
Counsel reviewed: all - available discovery with Applicant - before ‘the -trial, Therefore, -Lt_his
allegation is denied and dismissed with prejudice. |

h. "Trial counsel did not require State to produce .all Discovery.materials
prxor fo the trial of this case"

Thls Court ﬁnds, based on the credlble testunony of the Sohcltor and Trlal Counsel, that
the -State did produce all discovery materials to Trial Counsel prior to. the trial of ‘this case.
Applieanthas failed to. .me'et. his burden of proving otherwise, and this allegation is. denied and
dismissed with prejudice. -

"Trial counsel did not adequately. consult with Littlejohn prior to trial of
thts case "

Th1s Court ﬁnds, as d1scussed above, Apphcant h1mself testlﬁed Tnal Counsel met w1th
hnn at least ﬁve tlmes to dlscuss h1s case, and at least two of those meetmgs were specxﬁeally to
prepare for the tnal Tnal Counsel’s testnnony also showed they met at least five txmes and

negotiations. “Even if the meetings were brief, this fact alone is not mdlcatwe of madequate tnal
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preparation.” Harris v. State 377 S.C. 66 75-76, 659 S E. 2d 140 145-46- (2008) (citing Easter v.

Estelle 609 F 2d 756 759 (Sth C1r 1980) (recogmzmg that brevny of tnne spent in consultation
with defendant w1thout more, d1d not estabhsh that tnal counsel was meffectlve)) Apphcant has
falled to prove that Tnal Counsel was deﬁctent in h1s consultanons with him a.nd that any further
consultatlon would have changed the outcome of the trial. Th.lS allegatlon is denied and

P

dlsmlssed thh prejudtce

~ J. Tridl counsel did not allow thﬂejohn to participate in developmg a
defense for the trial of this case” . o

. This Coutt finds this allegation meritless. Trial Counsel credibly ‘~~tes'ti_-ﬁe‘d he fnlly
discussed- potential defenses with Applicant, but it -was difficult for him to develop a defense
because Applicant never denied being in the video or at the scene-but would not tell him what
was in the bag. Applicant has failed to show that Trial Counsel somehow. prevented Applicant
from participating in his trial preparation. This allegatlon is demed and dlsmmsed with prejudice.

k. "Trial counsel did not subpoena relevant evzdence to alde in the defense of
Littlejohin in'the trial of this case” - c

- This Court finds Applicant failed to present any favorable evidence which should have
‘been used in his trial to change the outcome of the trial. The South Carolina Supreme Court has
repeatedly held a PCR applicant must produce the favorable evidence he-alleges should have
been used in accordance with the rules of evidence at the PCR hearing 'in order to establish
prejudice from fallure to present tlns ev1dence at tnal Banmster V. State 333 S.C. 298, 509
S. E 2d 807 ( 1998) The apphcant's mere speculatlon what the ev1dence would have been cannot
by 1tse1f satlsfy the apphcant's burden of showmg prejudlce Glover V. State 318 S C 496, 458
S E.2d 538 (1995) Accordmgly, Apphcant has falled to meet etther prong of the Stnckland test

and th]S allegatlon is demed and dlsmlssed w1th prejudlce
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[ "Trial Counsel did not interview all witnesses pnar to.trail of this case”

ThlS Court finds Apphcant has failed to meet h1s burden of provmg that Trial Counsel
faxied to 1nterv1ew favorable witnesses whlch were avarlable for him to mtervrew and that those
witness’s tesnmony would have changed the outcome of the trial. At the ev1dent1ary hearing,
Apphcant presented testrmony from hrs former co-defendant, Jywan Wllhams, and argued Trial
Counsel should have mterv1ewed this witness and used hxs tesnmony at “trial. However, Tnal '
Counsel credibly testlﬁed that he could not 1ntemew Wllhams before the tnal ‘because Wllhams
was represented by counsel, and the attomey would not let hrm speak to erhams He further
testiﬁed that he subpoenaed Williams for trial, but Williams invoked-his Fifth Amendment right
against self-incrimination - and “refused to. testify for Applicant.  Under these facts and
circumstances, it was reasonable for Trial Counsel not to interview this witness. Further, because
Williams chose not to testify at Applicant’s trial; Applicant can show no resulting prejudice from
the failure to interview him. This allegation is denied and dismissed with prejudice; '

. "Trial counsel did not properly imﬁeachSlate's witnesses during.the trial
of thts case

This Court ﬁnds Apphcant has faxled to mee’t hlS burden of provmg Tnal Counsel was
deficient for failing to properly impeach any witnesses at tnal The record shows Tri_al'iCounsel
thoroughly cross-examined and impeached all necessary ‘witnesses, including the confidential
informant, who he impeached with the charges he was facing if he did not cooperate: with the
State. This Court finds Trial Counsel’s actions.reasonable under.the circumstances. Applicant '
has failed to prove either prong of the Strickland test, and this allegation is denied and dismissed

with prejudice.
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n. "Trial counsel did not adeéuately challenge evidence entered by the State
durmg the trzal of thzs case"”

Thxs Court ﬁnds Trlal Counsel’s challenge to the State s .ev1dence in th.lS case was
adequate and reasonable under the facts and clrcumstances of tlns case. Appllcant has fa11ed to
provxde any credlble ev1dence of deﬁctency on thls ground and has not presented a dxfferent way |
of challengxng the ev1dence which would have changed the outcome of the tnal Therefore, thls
allegatlon is demed and dlsmlssed wnh prejudlce | |

o. "Trial counsel did not call w1tnesses knawn to thtlejohn during the trzal of
this case" : .

This Court finds Applicant has failed to present testimony of any witness which Trial
Counsel did not call at trial. Altho'ngh he presented testimony'of,-_ co-defendant Williams, the
record shows TrialCounsel did subpoena thie witness and call him to testify at trial; but
Williams refused to'testify and-invoked his Fifth Amendment right against self-incrimination at
the trial. Trial Counsel was not deficient in any regard with this witness. Applicant has failed to
prove deficiency or'prejudice, and this.allegation is denied and dismis'sed with 'preju'dice.

p. "Trial counsel did not properly advzse thtlejohn on the potermal sentence
he could receive in this matter" .

" This Court’ finds this allegation meritless. Trial - Counsel credibly “testified at the
-evidentiary hearing that he advised Applicant of his exposure and the potential sentence he could
receive if convicted at trial. He stated he knew. he did 'so, ‘although he could not specifically
remember when the conversation took place. He stated he advise Applicant of this during their
discussion- of the plea offer and at the plea“offer rejection hearing, as w.ell'.' ‘This Court finds
Applicant was fully advised of the potential sentence he could receive at trial. Furthermore, even

if this allegation were true, Applicant can show no resulting prejudice because any further advice
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-on this matter would not have changed the outcome of the trial. Therefore, this allegation is

denied and dismissed with prejudice.

“"Trial . counsel waived. Littlejohn's plea . oﬁ'er without Littlejohn's
consenting or bemg present during such waiver"

This Court ﬁnds this allegatlon mentless Trial Counsel credrbly testtﬁed that he fully
dtscussed the State s plea offer with Apphcant and Apphcant d1d not ‘want to consent to the
terms of the offer and rejected it. He further testrﬁed and the Sohcltor testlﬁed as well, that
Applicant rejected thxs offer hrmself before the tnal court ata plea rejectron hearmg on the
record. Applicant has failed to meet his burden of proving this allegatron, and 1t is denied and
disrnissed with prejudjce. |

Testzmony of Jywan erlzams

Fmally, thrs Court ﬁnds all of Apphcant’s allegatlons regardmg co-defendant Jywan‘
Wllhams to be meritless. First, thrs Court notes Wllhams testlmony was not credxble and was
dlrectly contradlcttd by the credible testrmony of the Solicitor. The Sohcltor testlﬁed ‘she only
dropped the charges agamst lehams because the ev1dence agamst him was, in her opmlon, not
strong enough to pursue the charge On the contrary, she testtﬁed the evrdence agamst Apphcant
was stronger, as it mcluded a vrdeotape with a very clear prcture of Apphcant, wrth recogmzable
features, holdmg the d,rugs in the vehicle. The Solicitor testlﬁed she had no indication that the
information she recelved from the confidential informant was a lie.

Furthermore, Williams’ testimony cannot be the ground for a successfd’l: claim of
ineffective assistance of counsel, as Trial Counsel did subpoena thrs witness to testify at trial, but
Williams refused to testify and mvoked his nght to remain sxlent. Tnal Counsel could have done
nothing further to secure this testimony without violating Williams® rights. Therefore, his actions

were reasonable and he cannot be deficient in this regard.
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Last, Williams’ testimony does not qualify as “newly discovered. evidenc:e” which would
entitle Applicant to a new trial. “A party requesting a new ufal based on aﬁér-discover’ed
. evidence must show that the evrdence (l) Is such as would probably change the result if a new
trial was had; (2) Has been dxscovered since the tnal (3) Could not by the exerclse of due
dlllgence have been dlscovered before the trial; (4) Is matenal to the 1ssue of gurlt or mnocence,
and, (5) Is not merely cumulatrve or tmpeachmg ? Hayden V. State, 278 S C. 610, 611-12, 299’
S E.2d 854, 855 (1983) Wllhams testtmony fails to meet all ﬁve factors of the test for newly
dlscovered ev1dence » l. - |

The testlmony could have been discovered before the trial through the exercxse of due
diligence. It likely would not have changed the outcome of the trial, as the testlmony was
speculatlve and not credlble and in hght of the strong ev1dence against Apphcant mcludmg a
wdeotape w1th a clear shot of Apphcant holdmg the drugs durmg the transachon, this testimony
hkely would not have affected the jury’s verdict. The testxmony is not dlrectly matenal to the
issue of gullt or mnocence, and the testimony is merely nnpeachmg of the confidential
mformant. Therefore, the testlmony does not »satlsfy _the test for newllyt_dxscovered _evrde_nce
whlch would entitle Apphcant to a new tnal | | |

Therefore, Apphcant has falled to meet his burden of provmg any way that Wllhams
testimony would ‘entitle him to post-convrctron relief, and these allega,tlons: are denied and

dismissed with prejudice.

[ cancIu._s'f_orz_ and signature page to follow]
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ViI. CONCLUSION

Based on all the foregoing, this Court finds and concludes that the Applicant has not
established any constitutional violations or deprivations that would require this court to grant his
application. Therefore, this application for post-conviction relief must be denied and dismissed
with prejudice.

This Court notes that Applicant must file and serve a notice of appeal within thirty days
from the receipt by counsel of written notice of entry of judgment to secure the appropriate
appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an
Applicant has a right to an appellate counsel’s assistance in seeking review of the denial of post-
conviction relief. Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate
review, post-conviction relief counsel must serve and file a Notice of Appeal on the Applicant’s
behalf. Applicéhi is directed to South Carolina Appellate Court Rule 243 for appropriate
procedures for appeal.

IT IS THEREFORE ORDERED:

1. That the application for Post-Conviction Relief is denied and
dismissed with prejudice; and

2. The Applicant must be remanded to the custody of the Respondent.

ZZ2—
AND IT IS SO ORDERED this 7 day oﬂég‘ 7394 5 #2018,

- KoGeR E. HENDERSON
_ Presiding Judge
- Sixteenth Judicial Circuit

Wwﬂl Carolina
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FORM 8
LETTER TO THE APPELLATE COURT CLERK
FILING THE NOTICE OF APPEAL

October 18, 2018 ECEKVE:@
'The Honorable Jenny Abbott Kitchings 0CT 25 2018
Clerk, South Carolina Court of Appeals :
Post Office Box 11629
Columbia, South Carolina 29211 8.C. SUPREME COURT

RE:  Tyress Antonio Littlejohn, Applicant, v. The State of South Carolina
Respondent, Case No. 2017-CP-46-0582
Dear Ms. Kitchings:

Enclosed for filing is a notice of appeal in the above case. Also enclosed
are the following:

(1)  Proof of service of the notice of appeal on the respondent[s].

(2) A copy of the order[s] which is [are] to be challenged on appeal.

% .
October 18,2018 A b (- '

Lir P. Derieg
Post Office Box 5479

Columbia, South Carolina 29250
(803) 206 — 3140

Attorney for Appellant

Other Counsel of Record:

Julie A. Coleman

Assistant Attorney General IVE

Post Office Box 11549 RECE D

Columbia, South Carolina 29211
(803) 734 - 3970 . 0CT 23 2018

Attorney for Respondent SC COUﬂ: Of Appeals

* Under Rule 203(d)(1)(B)(iii) and (d)(2)(B)(iii), SCACR, a filing fee is
not required if the appeal is from a criminal case including juvenile delinquency
matters, or if the appeal is taken by the State of South Carolina, its departments or

agencies. Further, no filing fees are required in post-conviction relief cases.
Rule 240(d), SCACR.
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