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ISSUE PRESENTED 

1 

I 

Whether the post-convIctlOn relIef court erred by rulmg that defense counsel was not 

meffectIve for faIlmg to object to general pnson condItlOns eVIdence purportmg to show that pnson 

was lIke "a CIty" WIth many amemtIes, smce thIs eVIdence was madmIssIble and Improper because It 
I 

I 
dId not focus on PetItlOner's character or the cIrcumstances of hIS cnme, and thIs Court years ago 

held such pnson condItIons eVIdence and cIrcumstances of executIon eVIdence were Improper m 
I 

State V Plath? 

2 

Whether defense counsel were meffectIve at sentencmg when they faIled to object to the 

SolIcItor's closmg argument that, If the JUry sentenced PetItlOner to lIfe Impnsonment, he would 

"nse m the hIerarchy of the pnson" and be the "leader" and "kmg" of a pnson gang, as thIS 

argument was not supported by the eVIdence or any reasonable mference drawn therefrom and so 

mfected the proceedmg WIth unfaIrness as to make the resultmg death sentence a demal of due 

process? 

3 

Whether defense counsel were meffectIve at sentencmg by faIlmg to secure the testImony of 

PetItlOner's sIster, ConnIe, who would have pleaded for mercy on hIS behalf and for the sake of hIS 

mfant son, and would have corroborated the lImIted expert mItIgatlOn testImony counsel dId 

present? 
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STATEMENT OF THE CASE 

Procedural History 

PetItIOner was mdIcted by the GreenvIlle County grand JUry for the offense of murder App 

2516 The state served Its notIce of mtent to seek the death penalty based upon the aggravatmg 

cIrcumstance that the decedent was a polIce officer kIlled dunng the performance of hIS dutIes See 

S C Code §16-3-20 (C)(a)(7) 

PetItIOner's case was called to tnal on February 8, 2002 before the Honorable John W 

KIttredge, and a jury The SOhCItorS were Robert Anall, Betty C Strom, and Mmdy Hervey John 

Mauldm, James BannIster, and Rodney RIchey represented PetItIoner App 1 

The jury found PetItIOner gUIlty of murder App 1780 At the conclusIOn of the penalty 

stage, the JUry recommended a sentence of death App 2255 The tnal judge then Imposed the 

sentence of death App 2259 

The South Carolma Supreme Court affirmed PetItIOner's murder conVIctIOn and hIs death 

sentence m State V Wood, 362 S C 135, 607 S E 2d 57 (2004) PetItIOner sought a wnt of 

certIOrarI from the Uruted State Supreme Court on Apnl 15,2005 App 3635 The Uruted States 

Supreme Court derued the wnt on June 30, 2005 

ThIS Court then granted PetItIOner a stay of executIOn to pursue hIS post-convIctIOn relIef 

remedIes The Honorable Larry Patterson was appomted as the PCR judge PetItIoner filed hIS 

mItIal apphcatIon for post-convIctIOn rehef on July 28, 2005 App 2589-2596 The state filed a 

Return, MotIOn to DIsmISS and MotIOn for Summary Judgment dated August 29,2005 App 2597-

2634 The motIOns to dIsmISS and for summary judgment were later derued 
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On October 15, 2005 Judge Patterson appomted James Brown and Symmes Culbertson to 

represent PetItIOner Later, due to famIly medICal concerns of second-chair Symmes Culbertson, 

Judge Patterson appomted BIll Godfrey to serve as second-chaIr to Brown 

PCR heanngs were held on September 30, 2005, January 8, 2007, and March 6-8, 2007 

App 2636, app 2657, app 2697 At the conclusIOn of the March 8, 2007 hearmg Judge Patterson 

took the matter under adVisement 

Judge Patterson Issued an order of dismissal dated December 19, 2007 App 3633-3726 

PetItIOner now seeks a wnt of certIOrari from thIS Court on the followmg three Issues 
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ARGUMENT 

1 

The post-convIctIOn rehef court erred by rulmg that defense counsel was not meffectIVe for 

falhng to object to general pnson condItIons eVIdence purportmg to show that pnson was hke "a 

CIty" WIth many amemtIes, smce tms eVIdence was madmlsslble and Improper because It dId not 

focus on PetItIoner's character or the cIrcumstances of ms cnme, and thIS Court years ago held such 

pnson condItIOns eVIdence and cIrcumstances of executIOn eVIdence was Improper m State v Plath 

PetItIOner alleged he was meffectIvely represented as follows 

Supp App 15 

Apphcant was demed the effectIve assIstance of counsel, as 
guaranteed by the SIxth and Fourteenth Amendments to the Umted 
States ConstItutIOn and ArtIcle 1, SectIOn 14 of the South Carohna 
ConstItutIOn and South Carolma law mcludmg SC Code § 16-3-
26(B)(I) and §17-23-60 by tnal counsel's fallure to object to the 
prosecutIOn's mtroductIOn of eVIdence relevant to an arbItrary factor 
dunng the penalty phase of the tnal Stnckland V Wasmngton, 466 
U S 668 (1984) and State V Burkhart, ~ S E 2d __ , 2007 WL 
80036 (S C 2007)] 

Durmg the state's case-m-chlef durmg the penalty stage South CarolIna Department of 

CorrectIOns ClassIficatIOn DIrector, JImmy Shgh, was called to testIfy about condItIOns m pnson 

Pnor to Shgh's testImony lead counsel Mauldm told the judge, "We're not at tms pomt gomg to 

enter an ObjectIOn to that wItness" The judge responded, "If there IS an ObjectIOn, we'll deal WIth It 

at that tIme" App 1877, 11 8-23 

Shgh then testIfied, m response to the Sohcltor's questIOn, that It was falr "to say that a 

pnson IS kmd of hke a mlm CIty" App 1882, 11 10-13 As WIll be seen mfra, Shgh would 

5 



elaborate greatly on all of the alleged amemtles that "mlm CIty" had whIle bemg questIOned by the 

Sohcltor 

After agreemg that a pnson was hke a "mmi CIty," Shgh testIfied that Inmates had theIr own 

cafetena 

There's a canteen that the Inmates WIth money can buy theIr personal 
hYgiene Items and some very basIc necessItIes There IS an educatIOn 
bUIldmg where we offer some basIc educatIOn and G E D prep 
courses There IS a medIcal umt where we do daily sIck call and 
tnage of dIfferent types of problems And m some mstitutIOns they 
actually have an m-bed mfirmary for those Inmates that need that 
The Idea obVIOusly IS to try to be as self-contamed as we can so you 
are not m a posItIon to have to transport somebody outsIde the 
confines of the mstItutIOn 

App 1882, I 23-1883, I 7 

Shgh offered that Inmates had access to vocatIOnal trammg and that "some of the vocatIOnal 

schools support dIfferent thmgs that are aVailable m the needed areas as far as the teachers that can 

come m Some support some of our mdustry's programs as far as the trammg program But they are 

dIfferent m each ofthe mstItutIOns that they are offered [m]" App 1883,11 17-24 

Shgh stated that Inmates work wlthm the mstItutIOn unless there was a phYSIcal reason why 

they could not work SlIgh Said mmates dId such Jobs as moppmg the floor or domg laundry 

WInle they were not paid for theIr work "our custody system IS based on good behaVIOr and good 

work record So, yes, If they work and do a good Job, then they wIll be able to mamtam theIr 

benefits wlthm the mstltutIOn" App 1884, I 23- 1885, I 3 

SlIgh descnbed the "day-to-day" routme of an mmate sentenced to hfe Impnsonment for 

murder as hIm bemg awakened at 5 30 a m for a standmg count followed by breakfast at 6 00 a m 
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"In order to serve breakfast we release each hvmg umt mdividually They go m and eat and come 

back, and there's four or five that go out Once breakfast IS served then the mmates are released m a 

controlled enVIronment to eIther go to work or school or whatever theIr situatlon IS We only allow 

Inmates to move once an hour" App 1887, 11 4-17 

Shgh told the Jurors that at lunch tlme the Inmates returned to theIr umts and were fed and 

then went back to work "The work day ends for the normal Inmates late m the afternoon They 

return to thelf umts They are fed supper" App 1887,11 14-24 

Shgh elaborated that Inmates bemg "locked mto theIr umts" dId not mean that they were 

locked mSIde theIr cells "They can move around a httle bIt at that pomt We have day rooms and 

we have teleVISIons m a common area on each SIde of the wmgs" Usually around 9 30 then they 

are locked mto theIr cells for the rest of the mght" App 1888,11 6-24 

Shgh confirmed to the SohcItor that Inmates were allowed to play cards, and basketball 

They also read books App 1888, 11 6-24 Each Inmate was allowed to have "ten books or 

magazmes, letters and pIctures and that kmd of thmg "App 1890, I 9-1891, I 8 

Shgh testIfied that each Inmate was permItted to have fifteen mdividuais on hIS visItmg hst 

at anyone tlme VISItors could be added or subtracted by the Inmate An Inmate WIth full pnvIleges 

was allowed eIght VISItS per month The VISItatIOns were Fnday from 3 00 P m to 9 00 p m and 

Saturdays and Sundays "they usually do It by the first letter of the last name and you get one or the 

other, and It rotates hke that through the month" App 1890, I 9-1891, I 8 Shgh acknowledged 

that Inmates were permItted to hug theIr VISItors "when they come m for the VISIt and when they 

leave," and that cillidren could SIt m the lap of theIr Inmate parent dunng the VISIt App 1891, I 9-

1892, I 1 
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Shgh said conversely on death row the Inmates stayed m theIr cells twenty-three hours a day 

m an "entirely self-contamed urut "App 1892, I 2- 1893, I 17 Shgh stated hIS Department was 

reqUIred to offer death row Inmates five hours of recreatIOn per week, "weather permIttmg," and he 

Said that death row Inmates dId not mmgle or play basketball WIth the general populatIOn Inmates at 

all App 1895,11 3-21 

Shgh testified that on death row there were no contact VISItS and that "a PleXIglas sheet" 

was between the death row Inmate and hIS VISItor App 1888, I 14- 1889, I 25 

Rodney Richey handled the five pages of transcnpt cross-exammatIOn of JImmy Shgh for 

the defense, whIch concluded 

Q And I'm Just gomg to ask you, the wardens at the Department of 
CorrectIOns, they can handle these facIhtIes, can't they? 

A Absolutely Yes, SIr 

Q And they SIgn theIr names on hfe and death deCISIOns every day? 

A They make tough deCISIOns every day 

Q And they-and they'l1 do whatever It takes, whatever It takes, to 
protect not only the Inmates but theIr folks, mcludmg deadly force? 

A To protect the property, protect our employees and protect the 
Inmates, yes, SIr That's our mISSIOn 

Mr Richey And y'all do a good Job Thank you 

WItness Thank you 

App 1911,11 3-16 

At the subsequent post-convIctIOn rehefhearmg, Richey testified that he dId not recall cross-

exammmg Shgh and he stated he dId not "even know If I was part of the [ defense team] dIscussIOn" 
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that was held off the record pnor to Jnnmy SlIgh's testImony App 3373, I 6- 3374, I 3 The 

followmg occurred on duect-exammatIOn of RIchey at the peR heanng 

Q [A ]re you aware of any strategIc reason, strategIc reason that an 
ObjectIOn was not made to that lme of [Jllnmy SlIgh's] testImony? 

A I don't know, but lIke I saId, I'm not the one that's domg the 
strategy, but I don't know of any reason why But I mean, John 
[Mauldm] could have had a reason, but I don't know 

Q Okay And If you spoke to hIm you don't remember what It was? 

A No, I don't remember If! dId, I don't know 

App 3370,11 8-17 

SolIcItor Anal seIzed upon thIS pnson condItIons eVIdence m hIS closmg argument at 

sentencmg 

Are we really gomg to do anythmg to John RIchard Wood? Gomg to 
pnson IS lIke bemg m a bIg CIty - m a lIttle CIty You've got a 
restaurant You've got a canteen You've got a medIcal center 
You've got a gymnaSIUm You've got fields to work out m They 
gIve you clothmg You get contact VISItS WIth your faImly You've 
got TV You play cards and games You've got a SOCIal structure 
You've got freedom of movement It mIght be lImIted, but you've 
got freedom of movement ThIrty or forty acres to hve m Watch 
ball games on the T V You go to school And you do all of those 
thmgs that you want to You may not have a car to dnve around, and 
they may hmIt your travel And you standards may not be as hIgh as 
what you're used to But based on what John RIchard Wood was 
domg, pnson IS Just about gomg to be a change of address and 
nothmgmore 

App 2191, I 24 - 2192, I 14 

At the post-convIctIOn relIef hearmg, lead counsel John Mauldm testIfied that he regretted 

that he dId not object to the testImony of about general pnson condItIOns "[I] defirutely regret that I 
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dId not enter an ObjectIOn" App 3046, 11 13-25 Mauldm admItted he dId not have any strategIc 

reason for hIS faIlure to object to tills testImony App 3043, 11 12-15 Mauldm repeatedly stated 

that It was error for hIm not to have objected to Shgh's pnson condItIOn eVIdence "I can't say It any 

other way 1 should have objected The ObjectIOn should have been sustamed Mr Shgh's 

testlmony should not have been allowed" App 3127,11 7-16 Mauldm saId that SohcItor AnaII's 

closmg argument based on thIS pnson condItIons eVIdence mjected an arbItrary factor mto the 

sentencmg phase, and Mauldm saId the faIlure of the defense to object to thIS eVIdence was not 

reasonable "I thmk It was clearly error" App 3127, I 7- 3129, I 3 

Mauldm saId he not only should have objected but hIS objectIon eIther would have been 

sustamed or Wood's case would have been reversed on appeal App 3047, 11 6-22 When post-

convIctIOn rehef counsel Brown went to refer to the record m State V Burkhart, 371 S C 482, 640 

S E 2d 450 (2007), dunng hIS questIOnmg of Mauldm, where Burkhart referenced thIS Court's 

opImon m State V Plath, 281 SCI, 11-12 313 S E 2d 619, 625-626 (1984), the aSSIstant attorney 

general objected to the transcnpt from the Burkhart tnal bemg used for companson purposes "We 

have case law whIch you can take JudICIal notIce of, and I thmk that's enough for now So I would 

object The judge sustamed the ObjectIOn Mauldm then testIfied that Sbgh's testImony and the 

I 

closmg argument based on It m PetItIoner's case "was pretty devastatmg to our case 1 thought" 

App 3048, I 16- 3050, I 7 

Second-chaIr James BannIster testIfied that Mauldm was the lead counsel BannIster SaId 

that he was pnmanly responsIble for the gmlt stage of the tnal, whIle Mauldm handled the penalty 

phase App 3257,11 2-18 
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BannIster testIfied he thought Jllnmy SlIgh's pnson condItIons testImony "was not helpful to 

us for sure" BannIster said he dId not "want It [pnson condItIons eVIdence] m" but that SlIgh was 

Mauldm's "wItness to handle" BannIster stated that durmg SlIgh's testImony "I may have not 

even been m the court room I may have been workmg on trymg to get ready for Dr Narayan, 

dependmg on when It caIne m the testImony" App 3306, I 8- 3307, I 22 

At the conclusIOn of the post-convIctIOn relIef hearmg AssIstant Attorney General Waters 

said "[I] thmk both sIdes would agree tills IS obVIOusly the most stIcky Issue m the case" The 

attorneys offered to bnef the Issue for the court The Judge acknowledged, " [T]hIS IS one of the 

toughest decIsIons m tills case" App 3401, I 15- 3402, I 1 

Waters argued that If thIS eVIdentIary Issue had been preserved and raised It "would have 

technIcally [been] error on dIrect appeal and would have resulted m reversal" but he argued that 

PetItIOner stIll had to show prejUdICe on post-convIctIOn rehef App 3402, I 2- 3403 Post­

conVIctIOn rehef counsel Brown noted JustIce Pieicone's concurrence m State V Burkhart, wherem 

he found tills general pnson condItIons eVIdence constItuted an Imperrmssible statutory arbItrary 

factor After a dIscussIOn of thIS Court's holdmg m State V Burkhart, the Judge took the matter 

under advIsement App 3403, I 15- 3407, I 5 

In hIS order of dIsmIssal the Judge CIted State V Plath, 281 SCI, 11-12 313 S E 2d 619, 

625-626 (1984), where tills Court had held that the sentencmg phase of a capItal tnal IS not about 

SOCial polIcy or penology The order also noted that thIS Court's holdmg m State V Bowman, 366 

S C 485,623 S E2d 378 (2005), where thIS Court agam cautIoned the state and the defense that the 

penalty phase of capItal tnal was restncted to the defendant's actIOns, behaVIOr, and character ThIS 

Court emphaSIzed that how Inmates, other than the defendant at tnal, are treated m pnson, was 
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mappropnate eVIdence m a capItal case ThIs Court admomshed both the state and defense to stay 

away from thIS general pnson condItIOns eVIdence State V Bowman, 366 SCat 498,499 

The order stated that m State V Burkhart, 371 S C 482, 640 S E 2d 450 (2007) JustIces 

Waller and JustIce Moore CIted State V Plath and other cases "from the 80's and 90's" for the 

propOSItIOn that eVIdence outsIde of the CIrcumstances of the cnme and the characterIstICS of the 

defendant was madmIssible dunng the sentencmg phase App 3717-3718 

The order concluded that Wood "had three hIghly qualIfied and actIve lawyers, one of 

whom was among the most experIenced capItal defense lItIgators m the state" The Court reasoned 

thIS case was not lIke Nance V Ozmmt, 367 S C 547,551-552,626 S E 2d 878,880 (2006), where 

lead counsel was hampered by "alcoholIsm, drug mtake and health Issues affectmg hIS memory " 

App 3720-3721 

The post-conVIctIOn relIef judge ruled that Wood's attorneys were defiCIent for not objectmg 

to thIS eVIdence However, the post-conVIctIOn judge concluded that the defiCIency dId not warrant 

reversal, reasomng that "gIven the overwhelmmg eVIdence m aggravatIOn and the lllmted eVIdence 

III mItigatIOn, admISSIOn of both the state's and defense's eVIdence of condItIOns of confinement has 

not establIshed StrIckland prejUdICe" App 3723-3725 

The Judge also wrote that It was "mappropnate" for tnal counsel Mauldm to testIfy that had 

he objected to thIS pnson condItIOns eVIdence and had the tnal court overruled hIS ObjectIOn, 

Wood's case would have been reversed on appeal by thIS Court and "thus prejUdICe IS establIshed" 

App 3725, n2 
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DISCUSSIOn 

The PCR Judge correctly concluded that defense counsel was deficIent for faIlmg to 

object to thIS prIson condItIons eVIdence The order noted that the prIson condItIons eVIdence 

vIOlated thIS Court's holdmg m State V Plath, 281 SCI, 15,313 S E 2d 619, 627 (1984), where 

thIS Court held that determmatIOn as to the "tIme, place, manner and condItlons of executIOn or 

mcarceratIOn are reserved by statute to agencIes other than the Jury The Jury's sole 

functIOn m a capItal sentencmg proceedmg IS mdIvIdual selectIOn of eIther the death penalty or 

lIfe ImprISOnment based upon the CIrcumstances of the CrIme and the characterIstIcs of the 

mdIvIdual defendant" App 2488 ThIS Court reIterated thIS prInCIple m State V Bowman, 366 

S C 485,498,623 S E 2d 378, 385 (2005), and State V Burkhart, 371 S C 482,487,640 S E 2d 

450,452-453 (2007) App 3715-3719 

As seen above, Wood argued that thIS type of eVIdence was extremely prejUdICIal and 

reqUIred reversal because the entIre subject matter mJected "an arbItrary factor mto the Jury 

sentencmg consIderatIOns" m vIOlatIOn of S C Code § 16-3-25 (C)(1) See State V Burkhart, 371 

Seat 488-489, 640 S E 2d at 453 The state argued the JustIce Plelcones' concurrence was not 

supported by a majorIty of members of thIS Court and therefore the PCR Judge was free to weIgh 

the aggravatmg eVIdence agamst the mItIgatmg eVIdence when determmmg whether prejUdICe 

had been establIshed PetItIOner strongly submIts the prIson condItIOns eVIdence here, as m 

Burkhart, mJected an an arbItrary factor mto the Jury sentencmg conSIderatIOns m VIOlatIOn of 

S C Code § 16-3-25 (C)(1) 

Further, when a death sentence IS predIcated on mere "caprIce" or "factors that are 

constItutIonally ImpermIssIble or totally Irrelevant to the sentencmg process," the death sentence 
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cannot stand See Johnson v MISSISSIppI, 486 U S 578,585 (1988) (quotmg Zant v Stephens, 

462 US 862, 884-885, 887 n 24 (1983» EVIdence m a capItal sentencmg tnal must be 

relevant to the character of the defendant or the CIrcumstances of the cnme See State v 

Atkmson, 253 S C 531,535, 172 S E 2d 111 at 112 (1970) quotmg State v WhIte, 142 A 2d 65, 

68(NJ 1958) 

The legIslature commItted to the Jury the responsIbIhty to 
determme m the first mstance whether pumshment should be hfe 
or death It charged another agency wIth the responsIbIhty of 
decIdmg how a hfe sentence shall be executed The Jurors perform 
theIr task completely when they deCIde the matter assIgned to them 
upon the eVIdence before them What happens thereafter IS of no 
concern of theIrs 

In State V Plath, 281 SCI, 313 S E 2d 619,627 (1984), thIS Court clearly stated that the 

Department of CorrectIOns controls the condItIOns of Impnsonment and not the defendant ThIS 

Court also wrote It was hIghly Improper for the defense to pamt a pIcture of hfe Impnsonment as 

slavery and capItal pumshment as "an meffectlve mstrument of deterrence, a crude deVIce for 

expressmg SOCial approval, and even a counter-productIve approach to control of cnme" State 

v Plath, 313 S E 2d at 626 

ThIS Court also stated that "a Jury does not need to know how often [the capItal 

defendant] wIll take a shower or whether or not he WIll be lonely and WIthdrawn dunng hIS 

tenure [m pnson]" State v Plath, 313 S E 2d at 627 These clearly stated I pnncipies on the 

purpose of a capItal sentencmg phase tnal have anchored our state's capItal Junsprudence for 

many years before Wood's case was called to tnal 
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Defense counsel Mauldm candIdly admItted that he should have objected to thIS pnson 

condItIOns eVIdence He acknowledged he had no strategIc reason for not objectmg and that thIS 

eVIdence pamtmg pnson as a town or CIty wlthm Itself was very prejudIcIal to Wood 

Luchenburg V SmIth, 79 F 3rd 388, 392-393 (4th Clr 1996) Defense counsel BannIster testIfied 

that he dId not want thIS pnson condItIOns eVIdence before the jury but that Mauldm was 

responsIble for the penalty phase, and BannIster dId not remember If he was even m the 

courtroom at the tIme SlIgh testIfied Defense counsel RIchey dId not even remember cross­

exammmg SlIgh, and he dId not recall bemg part of an off-the-record conference before SlIgh's 

testImony RIchey also SaId Mauldm was the lead counsel who handled thIS matter Defense 

counsel here were meffectlve m VIOlatIOn of Wood's nghts under the SIxth and Fourteenth 

amendments to the Umted States ConstItutIOn by not objectmg to thIS pnson condItIOns eVIdence 

and thereby opemng the door to the closmg argument on It See Stnckland V Washmgton, 466 

US 668 (1984) 

WhIle the PCR judge found defense counsel were defiCIent for faIlmg to object to thIS 

eVIdence, he ruled Wood had faIled to prove prejUdICe "A findmg of prejudIce under Stnckland 

reqUIres that an applIcant must show that there IS a reasonable probabIlIty that, but for counsel's 

unprofeSSIOnal errors, the result of the proceedmg would have been dIfferent '" Stnckland, 466 

U S at 694 Stnckland defined "reasonable probabIlIty" as a "probabIlIty suffiCIent to 

undermme confidence m the outcome" of the proceedmg Id at 692 ThIS test IS not, however, 

an outcome determmatIve mqUIry In other words "[T]he result of a proceedmg can be rendered 

unrelIable, and hence the proceedmg Itself unfaIr, even If the errors of counsel cannot be shown 

by a preponderance of the eVIdence to have determmed the outcome" Id at 694 
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Thus, "a defendant need not show that counsel's deficIent conduct more lIkely than not 

altered the outcome m the case" Id at 693 (emphasIs added) To the contrary, prejUdICe IS 

establIshed If "there IS a reasonable probabIlIty that at least one Juror would have struck a 

dIfferent balance" but for counsel's errors Wiggms v SmIth, 539 US 510, 537 (2003) 

(emphaSIS added)" App 2485 - 2586 

The Jury m thIS case heard testImony that Inmates watched teleVISIon, read books, 

magazmes, played cards, played basketball, worked, receIved vocatIOnal trammg, and ate three 

meals a day Pnson was portrayed as much lIfe m a town on the outSIde except It was a town or 

CIty wIthm Itself where movement was restncted The Jury was told by the sohcItor, based on 

thIS eVIdence m hIS closmg argument, that pnson would Just be a change of address for 

PetItIOner 

Unhke most forms of eVIdentIary error that may occur m a capItal tnal, eVIdence, and 

argument erodmg the pUnItIve character of hfe m pnson IS partIcularly lIkely to render a Jury's 

sentencmg verdIct mherently umelIable In South Carohna, Jurors at the sentencmg phase of a 

capItal tnal are faced WIth a bmary chOIce between the two most severe sanctIons avaIlable under 

the law hfe m pnson or death See S C Code Ann § 16-3-20 

When the Jury IS led to beheve that only one of those two optIOns IS truly pUnItIve whIle 

the other promIses a lIfe of leIsure at taxpayer expense, the sentencmg chOIce prescnbed for 

capItal Junes by the LegIslature becomes no chOIce at all Rather, m such CIrcumstances a Juror 

wIshmg to pUnIsh a defendant harshly IS left WIth only one optIOn - death - even though that 

Juror, absent a mlsleadmg depIctIOn of pnson hfe, mIght well have selected hfe behmd bars as a 

suffiCIently pUnItIve sentence for the defendant Cf Beck V Alabama, 447 US 625 (1980) (state 
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may not constItutIOnally wlthdraw lesser mcluded offense optIOn from capltal jury, thereby 

leavmg death sentence as only ostenslbly pumtIve optIOn) 

Defense counsel Mauldm acknowledged that thls pnson condltions eVldence was very 

prejudlcIaI to Wood's penalty stage attempts at mltigatIOn It conveyed to the jury that he would 

not be severely pumshed for hls cnme, and that he would conversely hve a rather good hfe m 

pnson That hfe was certamly one no worse than the one he was hvmg before the Sohcltor argued 

based on thls eVldence Death was the only real pumshment glVen tills lmpermlsslble eVldence of 

hfe beillnd the pnson walls 

The PCRjudge's cltatIOn to State v Nance, supra, was mIsplaced because the fact Wood dId 

not have counsel whose memory was Impaired by drugs and hIS actIOns affected by alcohol was 

Irrelevant The prejudlce analysIs here faIled to apprecIate the extreme prejUdICe from tills eVIdence 

that was offered to convmce the jurors that hfe lmpnsonment was not a severe pumshment It 

respectfully cannot be Said wIth any confidence that wIthout thls pnson condltions eVIdence, and the 

closmg argument allowed by It, that at least one juror would not have voted to spare Wood's hfe 

and sentence hlm to hfe Impnsonment WIthout parole Wiggms v SmIth, 539 US 510, 537 

(2003) John Richard Wood should be granted a new sentencmg phase tnal 
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2 

Defense counsel were meffectIve at sentencmg when they faIled to object to the Sohcltor's 

closmg argument that, If the Jury sentenced PetItIOner to hfe Impnsonment, he would "nse m the 

hIerarchy of the pnson" and be the "leader" and "lang" of a pnson gang, as thIS argument was not 

supported by the eVIdence or any reasonable mference drawn therefrom and so mfected the 

proceedmg wIth unfairness as to make the resultmg death sentence a demal of due process 

At sentencmg, the defense called James AIken, a former warden at the now-demolIshed 

Central CorrectIOnal InstItutIOn (CCI), as an expert wItness "regardmg future pnson adaptablhty and 

nsk assessment ofpnsoners" App 2034, I 24- 2035, I 2 The State had no ObjectIOn to AIken's 

testImony App 2035,11 3-6 As to Wood's future adaptabIlIty to pnson, AIken testIfied 

I found no VIOlence agamst persons whIle bemg confined Also, I 
dId not find where he IS a part of a secunty threat group, or where he 
has attacked staff, or where he has mCIted not, [ or] where he has 
taken hostages 

App 2037,11 16-21 Moreover 

When you have human bemgs confined, there IS a hIerarchy 
There IS nothmg that would mdicate that [Wood] would ever be 
allowed mto an unoffiCial hIerarchy m a pnson settmg 

App 2043, 11 14-25 Because Wood was whIte and of normal SIze and weIght, Warden AIken 

belIeved, "[H]e IS more hkely to be subjected to persons mflIctmg VIOlence upon hIm, not only 

mdlvldually but collectIvely" App 2040, I 25- 2041, I 12 Based upon hIS own expenence, 

however, AIken's expert opmIOn was that "thIS mdividual can be housed m the South Carolma 
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Department of CorrectIOns for the remamder of hIs hfe wIthout causmg undue nsk of harm to the 

staff, commumty or other Inmates" App 2041, 11 13-23 The Sohcltor asked no questIOns of 

AIken App 2044, I 9 

Nevertheless, m ms closmg argument at sentencmg, the Sohcltor argued 

[I]f he got away and he went to pnson for hfe, he would become a 
part of the hIerarchy [L]et me tell you what he would brmg to the 
table What IS the most despIsed aspect that an Inmate has? What 
does he dlshke the most? The cop who put hIm there And you are 
sendmg a man to pnson who IS a cop killer He'll be a kmg He will 
nse m the hIerarchy of the pnson and he WIll be a leader 

App 2191, 11 13-20 Defense counsel dId not object to thIS argument At the post-convIctIOn rehef 

hearmg, he testIfied, "I'm not even real sure I'd object to It Iflt happened today [M]aybe that's 

madmlsslble I just don't reahze It" App 3106, I 23- 3107, I 18 Counsel had no strategIc reason 

for not objectmg App 3107, I 19- 3108, I 22 But he had to admIt there was no eVIdence m the 

record whIch supported the Sohcltor's argument App 3123,11 6-24 

In the order of dIsmIssal, the PCR judge wrote 

ObVIOusly, the SOhCItor was merely raIsmg hIS own contrary 
mference m response to thIS defense eVIdence, by argumg the pomt 
that a "cop kIller" mIght very well be hIghly regarded by hIS fellow 
cnmmals, of wmch all of whom most hkely have had theIr freedom 
taken away from the actIOns of law enforcement 

App 3709 Also 

Even If the comment was error, tms Court finds neIther a due process 
VIOlatIOn nor meffectIve aSSIstance from the failure to object ThIS 
one comment m the context of an entIre sentencmg hearmg for an 
extremely aggravated cnme WIth hmIted mItigatIOn would not have 
"so mfected the tnal WIth unfairness as to make the resultmg 
convIctIOn a demal of due process" 
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App 3710, quotmg Donnelly v DeChnstoforo, 416 US 637,643 (1974) 

A SolIcItor's closmg argument must be confined to the eVIdence m the record and 

reasonable mferences drawn from the eVIdence Vasquez V State, 388 S C 447, 698 S E 2d 561 

(2010) "A SOlICItor has a nght to state hIS VerSIOn of the testImony and to comment on the weIght 

to be gIven such testImony" Randall V State, 356 S C 639, 591 S E 2d 608, 610 (2004) "The 

relevant questIon IS whether the SohcItor's comment so mfected the tnal wIth unfairness as to make 

the resultmg conVIctIOn a demal of due process" State V Northcutt, 372 S C 207,641 S E 2d 873, 

881 (2007), cItmg Donnelly V DeChnstoforo 

The SIxth Amendment to the Umted States ConstItutIOn guarantees a defendant effectIve 

aSSIstance of counsel In Stnckland v Washmgton, 466, US 668 (1984), the Umted States 

Supreme Court establIshed a two-pronged test to estabhsh meffective aSSIstance of counsel, by 

whIch a PCR appbcant must show (1) counsel's performance was defiCient and (2) thIS defiCIency 

prejudIced the defendant See, also, Cherry v State, 300 S C 115, 386 S E 2d 624 (1989) In a 

death penalty case, errors whIch occur durmg sentencmg are much more lIkely to be prejUdICIal 

See Von Dohlen v State, 360 S C 598, 602 S E 2d 738, 746 (2004) ("If It IS dIfficult to determme 

the preCIse Impact of the SOhCItor'S argument on the JUry's dehberatIOn of the sentence ), State v 

McClure, 342 S C 403, 537 S E 2d 273, 275 (2000) ("We note the evaluatIOn of the consequences 

of an error m the sentencmg phase of a capItal case [IS] more dIfficult because of the dIscretIOn that 

IS gIven to the sentencmg JUry A capItal JUry can recommend a hfe sentence for any reason or no 

reason at all "), State v Wlute, 246 S C 502, 144 S E 2d 481, 483 (1965) ("[I]n VIew of the absolute 
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dIscretIOn of the JUry wIth regard to the Issue of mercy, It IS ImpOSSIble to determme whether the 

argument actually had a prejUdICIal affect upon the verdIct") 

The SohcItor's assertIOn that Wood would become "kmg" of the mmate peckmg-order and 

the "leader" of a pnson gang If sentenced to hfe Impnsonment was not supported by the eVIdence at 

sentencmg and was therefore spunous and unduly prejudICial Id Smce tnal counsel dId not object 

to the SohcItor's 1lllproper argument, the judge was afforded no opportumty to even attempt to cure 

the error Vasquez v State Fmally, the PCRjudge bootstrapped counsels' presentatIOn of "hmited 

mItIgatIOn" (a matter addressed subsequently) to find the error harmless App 3710 

Accordmgly, the Court should grant certIOrarI and ultImately reverse John Richard 

Wood's death sentence 
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3 

Defense counsel were meffectIVe at sentencmg by fatlmg to secure the testImony of 

PetItlOner's sIster, ConnIe, who would have pleaded for mercy on hIS behalf and for the sake of hIS 

mfant son, and would have corroborated the lImIted expert mitIgatlOn testImony counsel dId present 

At the post-convictlOn relIefheanng, lead counsel for Wood testIfied, "I felt lIke the savmg 

ofMr Wood was gomg to occur dunng the penalty phase" App 2870,11 6-15 Yet he realIzed the 

case m mItIgatIOn the defense team had developed was, for whatever reason, "thm" App 3097, I 

12- 398, I 7 Second-chatr counsel concurred "[We] knew we were shm on the mitIgatlOn sIde of 

thmgs " App 3295, I 21- 3296, I 23 

The case m mItIgatIOn was presented almost entIrely by three expert Witnesses A social 

worker testIfied 

[There] IS eVIdence that John Wood's social and emotlOnal 
functIOnmg as an adult was affected by hIS famIly dysfunctlOn, there 
IS eVIdence that John Wood's social enVIronment played an adverse 
role m ills level of SOCIal and emotlOnal functlOnmg, there IS 
eVIdence that John Wood's behavIOr IS consIstent WIth that of 
someone suffenng from mental Illness, and there IS eVIdence that 
John RIchard Wood has no sIgmficant hIStOry of pnor cnmmal 
convIctIons mvolvmg vlOlence agamst another person 

App 1975, 11 4-8 As dIscussed prevlOusly, James AIken, a former South Carolma pnson warden, 

testIfied, "My opmlOn IS that tills mdividual can be housed m the South CarolIna Department of 

CorrectlOns for the remamder of hIS hfe Without causmg undue nsk of harm to the staff, commumty 

or other Inmates" App 2034, I 24- 2035, I 3, App 2041, 11 13-23 Fmally, a psychIatnst 

dIagnosed Wood as bIpolar and paranOId App 2070,11 19-24 All three Witnesses were patd for 

theIr testImony, WhICh the SolIcItor pomted out durmg hIS cross-exammatlOn of the social worker 
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and the psychIatnst App 1996, 11 6-8, App 2112, 11 10-20 (He dId not cross-examme Warden 

AIken App 2044, 11 4-17) 

Apart from thIS, there were several vague references to a "chIld" that was born to Wood and 

hIS co-defendant, Karen McCall, whIle they were III JaIl aWaItmg tnal McCall, who was a State's 

WItness, testIfied that she was 4~ months pregnant at the tIme of theIr arrest and that Wood was the 

father "[a]s far as I know" App 1427,11 5-7 "I was afraId to dIe," she added, "and I dIdn't want 

my baby to dIe" App 1445,11 22-24 

He [Wood] was shootmg at them, and they [the pohce] were 
shootmg at hIm, and I was praymg "Please don't let them hurt my 
baby Please don't let them hurt my baby" 

App 1451, 11 5-8 Defense counsel's cross-exammatIOn of McCall about the chIld Wood had 

fathered was bnef 

Q [Y]ou say that at the tIme of thIS mCIdent you were about four 
and a half months pregnant? 

A Yes, SIr 

Q And I assume you have had your baby? 

A Yes, SIr 

Q And your baby IS well? 

A Yes, SIr 

App 1468,11 9-15 

In hIS opemng statement at sentencmg, defense counsel mentIOned m passmg, "Karen 

became pregnant wIth John's chIld that has now been born" App 1858, 11 9-10 The defense 

23 



psychIatnst testIfied, "[H]e had hIS first chIld on the way He belIeved he was domg God's plan " 

App 2092, 11 23-25 

In short, thIS "chIld" remamed a nameless, genderless nonentIty to the sentencmg Jury 

When asked at PCR why the defense dId not stress the chIld's eXIstence and IdentIty as mItIgatmg, 

second-chaIr counsel responded, "I don't recall us havmg any dIscussIOns about that partIcular 

aspect of It" App 3299, 11 2-23 In hIS closmg argument, the SOhCItor argued that thIS genenc 

mfant constItuted eVIdence m aggravatIOn of punIshment "He WIll see hIS baby every weekend and 

that baby WIll SIt m hIs lap" App 2192, 11 15-16 See, Argument 1 

In fact, John Wood and Karen McCall had a baby boy, who they also named John Wood 

App 2693, Tr p 2791,11 8-16 He was born m Apnl of2002 App 2792,11 16-19 

None of Wood's famIly members were called to testIfy on hIS behalf at sentencmg App 

3702 "I cannot recall any famIly wItness who wanted to testIfy m the mItIgatIOn phase," lead 

counsel stated App 3102, 11 7-9 He added, "John's mother was very uncooperatIve" App 3102, 

11 11-13 The defense team relIed on Wood's sIster, Betsy Martmez, to "manage the famIly Issues," 

whIch mcluded locatmg hIS other sIster, ConnIe Jantz App 3102, I 17- 3103, I 7 Accordmg to 

second-chaIr counsel, Martmez was "able to be there but she dId not want to partIcIpate m the tnal 

m any other way" App 3292,11 21-23 Lead counsel testIfied that Martmez made "ongomg efforts 

to contact the sIster [Jantz] m West VIrgIma, and those efforts were unsuccessful" App 3027, I 

13- 3029, I 13 He admItted 

I dId not make a dIrect effort to make a dIrect contact, so I'm really 
not sure dIrect contact would have been frUItful or not It may very 
well have been, If I had wntten thIS woman a dIrect letter WIth my 
sIgnature, she may have contacted me, but that would be to some 
extent speculatIve on my part 
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I do not remember whether Ms Martmez said the letters were 
returned or whether they Just sImply were not bemg responded to 
There IS a dIfference And I cannot under oath testIfy that they were 
actually bemg returned to sender I Just know that she was tellmg us 
that they could not get m touch With her sIster and her letters were 
not bemg responded to I can't say more than that 

App 3029, I 23-3030, I 23 Counsel arbitranly assumed Jantz' testImony would be unfavorable to 

her brother App 3117, I 18- 3118, I 13 He was wrong 

Post-convIctIOn rehef counsel hued an mvestIgator and located Conrue Jantz m Maryland 

With no apparent dIfficulty App 2671, I 20- 2672, I 1 She wIllmgly testIfied on her brother's 

behalf at the PCR heanng 

Q [W]hen dId you hear from any of the attorneys from Mr Wood? 

A I never heard from any of them 

Q And how about from theIr mItIgatIOn team? 

A No, you're the first one to ever call me about It The only news I 
ever heard was through the news after that, VIa my SIster 

Q When I called what dId you thmk? What thoughts were gomg 
through your head? 

A I was shocked I thought you were callmg and gomg to tell me 
my brother was bemg executed 

App 2790, 11 15-25 Jantz had custody of Wood's son, John App 2791, 11 8-16 She and her 

SIster were not on speakmg terms for a variety of reasons, pnmarIly Martmez' own cnmmal 

actIvItIes and her bemg a poor example for the kIds App 2791, 11 17-21, App 2801, 11 10-23 
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The only letter Jantz could remember havmg receIved from Martmez was a ChrIstmas greetmg 

whIch contamed wIth a pIcture of her mfant nephew App 2801, I 24- 2802, I 9 

Conrue Jantz would have provIded relevant mitIgatmg testimony had tnal counsel taken 

reasonable steps to locate her mstead ofrelymg on mformal commurucatIOn among Wood's famIly 

members, espeCIally smce counsel hImself descnbed the famIly as "dysfunctIOnal" and exhibItmg 

"dIsconnects among famIly members" App 3118, 11 6-9 At the PCR hearmg, Jantz descnbed 

what her sentencmg testImony would have been had she been called as a Witness 

Q Now, If you had been called before the JUry, would you have 
mformed them that If they spared John's hfe, you would have 
encouraged a relatIOnsmp between John and hIS cmld? 

A Yes 

Q Would you have done so because you beheve your brother John 
has redeemmg quahtIes whIch he could convey to ms own son? 

A I beheve so 

Q Would you have asked the JUry to spare your brother? 

A Yes 

App 2792,1 25- 2796, I 3 Moreover, after speakmg WIth Jantz, the defense psychIatnst who had 

testIfied at sentencmg testIfied at the PCR heanng that "there were many thmgs Ms Jantz Just told 

me that certainly would have added credIbIhty to my opmIOn " App 2825, I 22- App 2827,1 9, 

App 2851,1 10- 2855, I 6 (At sentencmg, the SohcItor had argued that her diagnOSIS was 'Just 
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not valId" because "[s]he dIdn't check wIth the wItnesses," such as ConnIe Jantz App 2188,11 4-

7) 

In hIS order of dIsmIssal, the post-convIctIOn rehef judge found 

[C]ounsel's efforts to contact Ms Jantz were reasonable gIven that 
they attempted phone calls, letters, and contact through [Wood's] 
other sIster Ms Martmez [C]ounsel made reasonable and 
constItutIOnally sufficient efforts to obtam Ms Jantz' help that were 
frustrated by Ms Jantz' own unwIllmgness to have contact wIth her 
famIly at the tIme and be mvolved m the defense of her brother 

App 3699 

[D]espite reasonable efforts of counsel and the defense mvestIgators, 
Jantz was non responSIve because of her desIre to aVOId contact wIth 
her famIly and her desIre not to be mvolved With [Wood's] case 
Moreover, counsel cannot be faulted for not subpoenamg Jantz and 
seekmg mItIgatIOn testImony from her agamst her wIll Further, 
thIS Court finds no prejUdICe from the fact that Ms Jantz dId not 
testIfy [T]h1s Court IS not persuaded that Jantz' request to the JUry 
to spare her brother's lIfe and her mentIOn of the fact that he has a 
chIld would create a reasonable probabIlIty that the jury would have 
concluded the balance of aggravatmg and mitIgatmg CIrcumstances 
dId not warrant death 

App 3704 The record contams no probatIve eVIdence sUPPOrtmg the judge's findmg that Jantz was 

unwIllmg to become mvolved her brother's defense or testIfy on hIS behalf See SmIth v State, 375 

S C 507, 654 S E 2d 523 (2007) (a PCR court's findmgs wIll only be upheld on appeal If there IS 

any eVIdence of probatIve value to support them) 

The judge's findmg that Jantz' testImony would have made no dIfference to the sentencmg 

JUry, "[g]Iven the mtroductIOn of much of the background at tnal and the extremely aggravated 

nature of thIS cnme," IS belled by theIr actual dehberatIOns After approxImately 7Yz hours, the JUry 

asked to rehear the testImony "as to the mental state of the defendant" App 2235, 11 5-7 

FolloWing two further hours of delIberatIOn, the JUry mformed the judge 
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We appear to have an 11-1 hung jury Please advIse what and how 
we can resolve thIs sItuatIOn and what trus wIll do to the case m the 
future WIll Mr Wood be retned? And what does thIS do to rus 
chance of gomg free or wIll you now sentence rum? 

App 2240, 11 19-25 Over the objectIon of defense counsel, the judge gave the jury a so-called 

Allen charge App 2241, I 1-2246, I 2 See Allen v Umted States, 164 U S 492 (1896) The JUry 

delIberated for an addItIOnal two hours (not countmg theIr overnIght sequestratIOn) before they 

arrIved at a verdIct App 2246, I 3- 2254, I 9 Fmally, the PCRjudge hImself --albeIt m a context 

favorable to the State-- descnbed the defense case m mItlgatIOn as "lImIted" App 3710 

Once agam, m order to prove that tnal counsel was meffectIve, a post-convIctIOn relIef 

applIcant must show (1) counsel's performance was deficIent and (2) there IS a reasonable 

probabIlIty that, but for counsel's errors, the result of the tnal would have been dIfferent Stnckland 

v Washmgton, 466 U S 668 (1984), Vasquez v State, 388 S C 447,698 S E 2d 561 (2010) 

[S]trategic choIces made after thorough mvestigatIOn of law and facts 
relevant to plausIble optIOns are VIrtually unchallengeable, and 
strategIc chOIces made after less than complete mvestlgatIOn are 
reasonable precIsely to the extent that reasonable profeSSIOnal 
judgments support the hmitatIOns on mvestlgatIOn In other words, 
counsel has a duty to make reasonable mvestIgatIOns or to make a 
reasonable deCISIon that makes partIcular mvestlgatIOns unnecessary 
In any meffectIveness case, a partIcular deCISIOn not to mvestlgate 
must be dIrectly assessed for reasonableness m all the CIrcumstances, 
applymg a heavy measure of deference to counsel's judgments 

466 U S at 690-91 "[A]t a mmimum, counsel has the duty to mterview potentlal WItnesses and to 

make an mdependent mvestlgatIOn of the facts and CIrcumstances of the case" Ard v Catoe, 372 

S C 318, 642 S E 2d 590, 597 (2007) (cItatIOn and emphaSIS omItted) 
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When detennmmg If want of mItIgatIOn eVIdence resulted m 
prejUdICe, [the Court] must detennme whether the "mitIgatmg 
eVIdence, taken as a whole, mIght well have mfluenced the jury's 
appraisal of [the defendant's] culpabIlIty " 

Rosemond V Catoe, 383 S C 320,680 S E 2d 5, 9 (2009), quotmg Wiggms V SmIth, 539 US 510, 

538 (203) (mtenor quotatIOn marks omItted) See, also, CouncIl V State 380 S C 159, 670 S E 2d 

356 (2008), and Von Dohlen V State, 360 S C 598,602 S E 2d 738 (2004) 

Instead of relymg on a member of Wood's dysfunctIOnal famIly to "manage the famIly 

Issues," defense counsel should have employed an mvestIgator to locate ConnIe Jantz and hImself 

detennmed her sUItabIlIty as a mitIgatmg WItness See Sears V Upton, 130 S Ct 3259,3264 (2010) 

See, also, Eaton V State, 192 P 3d 36 (Wy 2008) As to Wood's mfant son, John, the defense team 

dId not appear to have any mklmg of the powerful mitIgatmg CIrcumstance he represented by hIS 

very eXIstence 

Fmally, the PCR judge's prejUdICe analYSIS does not comport With Wiggms V SmIth and 

Sears V Upton Even If true, the fact that "[m]uch of the background to willch [Jantz] testIfied was 

set forth at tnal dunng the testImony of [the SOCial worker] and [the psychIatnst]," no defense 

WItness pleaded for mercy on Wood's behalf, State V Torrence, 305 S C 45,406 S E 2d 315, 318-

319 (1991), nor dId the defense reveal that he had a son, John, State v Plath, 277 S C 126, 284 

S E 2d 221, 220 (1981), both of willch were mdisputably mitIgatmg GIven the JUry's struggle 

dunng the sentencmg phase, the omISSIOn of tills non-cumulatIve mitIgatmg eVIdence could not 

pOSSIbly have been hannless Rosemond v Catoe and Ard v Catoe 

Accordmgly, the Court should grant certIOrarI and ultImately reverse John Richard Wood's 

death sentence 
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CONCLUSION 

By reason of the foregomg arguments, a wnt of certIOran should Issue to allow full bnefing 

on these Issues 

ThIS 5th day of November, 2010 
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Notary Pubhc for South Carolma 
My CommISSIOn ExpIres August 23,2014 
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