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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
: ) THIRD JUDICIAL CIRCUIT
COUNTY OF WILLIAMSBURG ) C/ANO. 2016-CP-45-208
Jerry Pressley, )
)
Plaintiff, ) :
) ORDER GRANTING MOTION FOR
VS. ) SUMMARY JUDGMENT
)
The South Carolina Department of )
“ Transportation, )
)
Defendant. )
)

This matter came before me as presiding judge for the Third Judicial Circuit on
April 19, 2018 upon a motion for summary judgment filed by defendant South Carélina
Department of Transportation (SCDOT). Present on behalf of plaintiff were his attorneys,
, Raymbnd C. FischerandJ éffrey D,' Morris. Present on behalf of SCDOT was its attorney,
Joseph.P; McLean. .After review of the pleadings, SCDOT’s motion fo.r summary
Judgment and supporting affidavit, plaintiff’s response to the motion and supporting
affidavits, and after hearing argument of counsel. the court concludes that there is no
genu_ine issue as to any material fact and defendant is entitled to judgment as a matter of
law.

FACTS
During the first week of October, 2015, Williamsburg County anci many other

counties in the state experienced an historic rain event. On October 6, 2015, at 5:30 a.m.,
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plaintiff was travelling on Secondary Road 639 in Williamsburg County. He
unexpectedly came’ upon a washout in the rqad that he could not see because of the
darkness. He drov; into the washout; and allegedly suffered bodily injury and property
damage. .

SCDOT owns and maintains Secondary Road 639. Plaintiff alleges that SCDOT
was negligent because it had not taken steps .to identify the washout and to erect warning
signs or barricades ‘to warn of the washout and to divert traffic away from it.

SCDOT rr;ove‘d for summary judgm‘ent bas..ed upon lack of actual"‘or constructive
notice of t“l"‘le‘wa_shout and, in the alternative, immunity for presence of temporary or natural
conditions én aﬁy public wa}; due to weather con_ditions pursuant to S.C. C.ode of Laws
| §15-78-60(8).

In support of 1ts mot1on SCDOT ﬁled an Afﬁdav1t of Rlchard A. L1V1ngst0n Jr.,

who was theé re51dent malntenance englneer for SCDOT in W1111amsburg County in

~ October, 2015. Livingston states that during the historic rain event during the ﬁrst week

- of October, 2015, Wiiliamsburg County experienced record levels of rainfall and many -

creeks and rivers overflowed their banks _causiri’g flash flooding which washed away roads

and, bfidges in many locations. He further states that at-7:44 a.m. on October 6, 2015, a

call came in from the highway patrdl advising SCDOT of the washout that plaintiff had
driven into. - He states that this was the first notice to SCDOT of this particular washout.

In response, plaintiff’s submitted affidavits from Thomas Brown and Cathy

Bennett, both of whom live in the vicinity of where the accident occurred. Both Brown'

2
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and Bennett state that on either October 4 or 5, they each called 911 to report water rushing .

over the road in thé location where the washout oécurred.
SUMMARY JUDGMENT

Summary judgment is proper when there is no genuine issue as to any material fact
and the moving party is entitléd to judgment as a matter of law. Flemingv. Rose, 350 S.C.
488, 568_ S.E.2d 857 (2002). In determining whether a genuine issue of fact exists, the
e\'(idence_:v and all reasonable -inferences drawn from it must b‘e viewed in the light most
favorable fo the non-movihg party. Sauner v. Public Service Authority o}’SC, 354 S.C.
397,_ 581 S.E.2d 161 (2003). The pufpose of summary judgment is tov'expedite the
disposition of cases not requiring the services of a fact finder. George v. Fabri, 345 S.C.
440, 548 S.E.2d .868 (2001). |

| LAW/ ANALYSIS

1. Notice

Plaintiff must prove SCDOT_knéw, or in the exercise of reasonable care should.
have known, of the Wa.shout‘. Marshv S.C. Dept. of Highways and Public T rvansportation,

298 S.C. 420, 380 S.E. 2d 867 (Ct. App. 1989).

- The only evidence of actual notice of the washout is the call to SCDOT from the ..

highway patrol a little over 2 hour after the accident occurred. See, Affidavit of Richard a.
Livingston, Jr. The affidavits of Thomas Brown and Cathy Bennett are evidence of actual
notice to 911 only, which does not equate to notice to SCDOT. Thus, there is no

competent evidence of actual notice.
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As for constructive notice, SCDOT knew that roads in the county were being
washed out by flood waters in many locations. See, Affidavit of Richard a. Livingston, Jr.
Where a recurring condition is of such a nature as to amount to a continual condition, when
coupled with other factors, the recurring condition may be sufficient to create a jury issue
as to constructive notice. Fickling v City of Charleston, 372 S.C. 597, 643 S.E.2d 110 (Ct.
App. 2007). See also, Major v City of Hartsville, 410 S.C. 1, 763 S.E.2d 348 (8.C. 2014)
(ruts in unpaved road repeatedly made by automobile tires in same location); Henderson v.
St. Francis Cmty Hosp., 303 S.C. 177, 399 S.E.2d 327 (Ct. App. 1992)(debris from trees
created regular maintenance problem); Pinckney v Winn-Dixie Stores, Inc., 311 S.C. 1, 426
S.E. 2d 327 (Ct. App. 1992) (hazard created by reéufring condition of fallen leaves).

In this case, however, the historic rain and flood evenf was not a recurring condition and,
therefore, does not create a jury issue as to constructive notice.

The court also notes that in his afﬁdavit plaintiff stateé Brown told him the road had
beén washed out for over a day before the accident. However, this statement is hearsay and
therefore is not competent evidence of constructive notice. Additionally, it conflicts with
what Brown says in His Afﬁdavit, which is that water was “rushing over the road.”

2. Presence of temporary or natural conditions on road.due to weather conditions

“The S.C. Tort Claims Act at S.C. Code of Laws §15-78-60(8) provides SCDOT is
not liable for a loss resulting from: .

snow or ice conditions or temporary or natural conditions on any public
way or other public place due to weather conditions unless the snow or
ice thereon is affirmatively caused by a negligent act of the employee .

4
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(emphasis addéd).

While the statute specifically mentioﬁs snow and.ice, it also contemplates other
“temporary or natural conditions...due to weather conditions.” The Tort Claims Act must
be construed liberally in favor of limiting the liability of the State S.C. Code of Laws
§15-78-20(f). In this case, the water that caused the washout was a temporary natural
condition due to weather. The court finds to logical reason to limit the limitations on and
exceptions to li.ability of the state under §15-78-60(8) to snow anci ice only. |

CONCLUSION

There is no evidence of actual .or constructive ngﬁicie td SCDOT of the subject
washout. Further SC]?OT is immune from liability under §15-78-60(8) of the Tort
Claims Act. Accordingiy, SCDOT is entitled to summary judgment, AND I.T IS SO

ORDERED.

END OF DOCUMENT

E-SIGNATURE TO FOLLOW'
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Williamsburg Common Pleas

Case Caption: Jerry L Pressley VS South Carolina South Carohna Department Of
, _ Transportation
Case Number: 2016CP4500208

Type:- Order/Summary Judgment

So Ordered

S/George M. McFaddin, Jr., #2759

Electronically signed on 2018-05-30 09:25:07 'page 6 of6 -
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DEPARTMENT OF TRANSPORTATION

b

JURY TRIAL DEMANDED
DEFENDANT.

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) THIRD JUDICIAL CIRCUIT
WILLIAMSBURG COUNTY ) C/ANO.: 2016 CP 45-
JERRY PRESSLEY, )
)
PLAINTIFF, )
) |
VS. ) COMPLAINT
) |
THE SOUTH CAROLINA ) (S.C. TORT CLAIMS ACT)
)
)
)
)

COMES NOW the Plaintiff, complaining of the Defendant, and would show the Court as

follows:

1. The Plaiqﬁff is a citizen and resident of Williamsburg County, South Carolina.

2. The Defendant, South Carolina Department of Transportation (hereinafter SCDOT),

1s an administrative department of the State of South Carolina.

3. . Pursuantto Title 57, S.C. Code, SCDOT has primary responsibility for maintenance
~of State Routes and secondary state roads. That responsibility includes removal and/or quarantine
~ of significant road hazzards.

4. Secondary Highway S-45-639, is a State maintained road in Williamsburg County.
5. During periods of heavy rain in early October, 2015, a portion of S 45-639, located
between Morrisville Road and Geranium Lane washed out. A portion of the road, approximately 5
or 6 feet wide, the full width of the road and several feet deep had collapsed, leaving an exceptional

hazzard in the roadway.

Page 1 of 4
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6. SCDOT did not take steps to immediately identify the washout, nor did they cordon
off the hazzard for the safety of the motoring public who might use that road.

7. | A portion of S.C. Highway 527 coincidently had a wash out that was cordoned off
to warn the public. S-45-639, appeared to be a viable detour around the Highway 527 washout.

8. | The Plaintiff, who works for International Paper Company in Georgetown, was
traveling on Highway 527 toward his home in Kingstree on October 6, 2016, at approximately 5:30
a.m. Seeing the barrica_dé on Highway 527, Plaintiff turned onto S-45-639 where he unexpecfedly
came upon the washout. Because of the darkness, he did not see the washout in time.to stop his
vehicle.

9. Plaintiff’s truck struck the washout, causing him serious bodily injury and causing
total loss to his vehicle. Plaintiff was fransported to a hospital for treatment of his injuries. Plaintiff
has continued to receive ongoing medical treatment for his injuries. |

10. Plaintiff’s injuries included his arms, especially ;che right arm, hgnds, back, and legs.
Further, plaintiff suffered cognitive and neurologic injuries, all of which are receiving ongoing
treatment. Plaintiff has been unable to return to work. |

11.  After the Plaintiff was injure&, SCDOT erected barriers on both sides of the washout
" hazzard.

SOLE CAUSE OF ACTION .
NEGLIGENCE AND GROSS NEGLIGENCE

The Plaintiff realleges the allegations of paragraphs 1-11, above and further alleges as

“follows:

Page 2 of 4
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12. SCDOT, by law, has a duty to maintain the primary and secondary road system of
South Carolina. Thﬁt duty includes removing, maintaining and/or cordoning off particularly
dangerous hazzards in and on the roadways.

13. SCDOT owed the aforesaid duty to all operators of motor Vehicles, including the
Plaintiff, upon the state secondary roads.

14. SCDOT had &e duty to repair, warn of, or cordon off the washout on S-45-639, on
or before October 6, 2015. |

15. SCDOT was on notice that several washouts had occurred in the immediate area.

16. SCDOT breached its duty, imposed by law, in one or more of the following

particulars:
a. | by failing to patrol the réads in the area to discover such haizérds;
b. by failing to erect warning signs of theAsubj ect washout; and
C. by failing to érect barriers to divert traffic away from the subject washout.

17. Theacts and omission of SCDOT were grossly negligent in that a deadly hazzard was

allowed to go un-repaired or unguarded. |
18. As a result of SCDOT’s gross negligence, Plaintiff suffered damages, by way of

physical injufy, medical bills, lost wages and property damage.

WHEREFORE, Plaintiff prays for a judgment against the South Carolina Department of - -

Transportation for compensatory and consequential damages.

##kxktSIGNATURES NEXT PAGE#tsr

3
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LAW OFFICE OF WILLIAM STUART DUNCAN, PA MORRIS LAW FIRM
s/Raymond C. Fischer s/ Jeffrey D. Morris, SC Bar
Raymond C. Fischer, SC Bar # 2023 Jeffrey D. Morris
William Stuart Duncan, SC Bar # 11549 811 6™ Avenue South
1001 Front Street Surfside Beach, SC 29575
Post Office Box 736 Telephone: 512-484-4323
Georgetown, SC 29442-0736 jm@jeffmorrislawfirm.com
Telephgne: (843) 546-1212 Attorney for Plaintiff
Facsimile: (843) 545-0177 ‘
wsdlawl@aol.com
rfischer@lawyer.com

Attorneys for Plaintiffs

Georgetown, South Carolina
May 18, 2016
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) THIRD JUDICIAL CIRCUIT
COUNTY OF WILLIAMSBURG ) C/ANO. 2016-CP-45-208
Jerry Pressley, )
)
Plaintiff, )
) ANSWER
VS. )
)
The South Carolina Department of )
Transportation, )
)
Defendant. )
)

Defendant, by and through undersigned counsel, hereby answers the Complaint of -

plaintiff as follows:

FOR A FIRST DEFENSE
1. Admits, upon information énd belief, the allegations contained in paragraph 1.
2. Admits the allegations contained in paragraph 2.
3. Admits only. so much of paragraph 3 as may be construed to allege that SCDOT has
a responsibility to maintain certain roads and highways in South Carolina in a reasonably

safe condition; except as so admitted, however, the remaining allegations of paragraph 3

are denied.
4. Admits the allegations contained in paragraph 4.
5. Admits only so much of paragraph 5 as alleges that a portion of the road had washed out

due to heavy rains and flooding; except as so admitted, however, SCDOT lacks knowledge

sufficient to form a belief as to the truth of the remaining allegations of paragraph 5 and, therefore,
1

2018-01093p. 11

802005¥dO91L02#3SVD - SV3Td NOWIWOD - DINGSAVITIM - NV G2:0L 82 unr 910¢ - @313 ATIVOINOYLO3 13



denies the same. |

6. In response to paragraph 6, SCDOT admits it was notified of the washout by law
enforcement after plaintiff drove into it; further answering paragraph 6, SCDOT admits it
cordoned off the washout after plaintiff drove into it; except as so admitted, however, SCDOT
denies the remaining allegations contained in paragraph 6.

7. Lacks knowledge sufficient to form a belief as to the truth of Fhe allegations
contained in paragraph 7 and, therefore, denies the same.

8. Lacks knowledge sufficient to form a belief as to the truth of the allegations
contained in'paragraph 8 and, therefore, denies the same.

9. Lacks knowledge sufficient to form a belief as to the truth of the allegations
contained in paragraph 9 and, therefore, denies the same.

10. Lacks'knowled‘ge sufficient to form a belief as to the truth of the allegations
contained in paragraph 10 and, therefore, denies the same.

11. | Admits only so much of paragraph 11 as may be construed to allege that SCDOT erected
barriers aroﬁnd the washout as soon as "pos‘sible with reso'urces. and manpower available after it

received notice of it from law enforcement; except as so admitted, hoWever, SCDOT denies the

remaining allegations contained in paragraph

12.  Admits only so much of paragraph 12 as'may be construed to allége that SCDOT
has a duty to maintain certain roads and highways in this state in a reasonably S\afe
condition; except as so admitted, however, the remaining allegations of paragraph 12 are

denied.

2018-01093p. 12
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13. Admits only so much of paragraph 13 as may be construed to allege that SCDOT
owes a duty to all operators of motor vehicles, including the plaintiff, to keep certain roads
and highway in this state in a reasonably safe condition; except as so admitted, however,
the remaining allegations of paragraph 13 are denied.

14.  Admits only so much of pafagraph 14 as may be construed to allege that SCDOT
has a duty to maintain certain roads and highways in this state in a reasonably safe
condition; except as so admitted, however, the remaining allegations of paragraph 14 are
denied.

15. Adm‘its only so much of paragraph 15 as may be construed to allege that SCDOT
had notice of a large number of road washouts caused by the unprecedented ;ainfall and
ﬂoo'ding;. except as so admitted, however, the remaining allegatiaas of paragraph 15 are
deniad. " | |

16. vDevnies the allega-tions cqntained in paragraph 16.

17. .. Denies the allegations contained in paragraph 17.

18.  Denies the allegations contained in paragraph 18.

FOR A SECOND DEFENSE .

19."  Any injuries or damages sustained by the plaintiff as set forth in the Complaint were
due to and caused by his own hegligence, carelessness, gross negligence, recklessness,
willfulness, and wantonness in one or more of the following particulars:

a. In failing to keep a proper lookout for the open and obvious road
washout;
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b. In failing to observe an open and obvious hazard on the road;

C. In driving at an excessive rate of speed for the conditions existing at
the time of the accident;

d. In driving at an excessive rate of speed in violation of the South
Carolina Code of Laws;

€. In failing to exercise that degree of care and caution which would be
exercised by a prudent and careful individual under the circumstances
existing at the time of the accident.

Each of the above acts contributed. to the cause of plaintiff’s injuries and darﬁages,
and the above mentioned negligent; reckless, willful, and wanton acts aﬁd omissions on the
part of the plaiﬁtiff were ‘greater than any negligent, reckless, willful, or wanton acts and
omissions on the part of the defendant in causingpléintiff’s injuri'e’s and damages, and,
therefore, plaintiff’s claims should be barred under the doctrine of comparative negligence
and the de'fendant pleads the cémparative negligence of the plaintiff as a bar to this action;
- alternatively, if the negligent, reckless, willful, and wanton acts and omissions on the part -
of the plaintiff wéfe less than the negligent, reckless, willful, and wanton acts and
omissions on the part of the defendant, theﬁ plaintiff’s recovery should be reduced in

proportion to the extent of his own negligence in causing his own injuries.

FOR A THIRD DEFENSE

20.  This defendant’s liability is governed by the South Carolina Tort Claims Act, S.C.
Code of Laws §15-78-10, et. seq., and defendant pleads all the applicable privileges and

immunities thereunder, including, but not limited to, the following:

2018-01093p. 14
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a. Lack of actual or constructive notice of any defect, danger, or
. condition which caused or contributed to the damages claimed by
plaintiff pursuant to §15-78-60 (15);

b. Discretionary immunity pursuant to §15-78-60 (5);

C. Immunity from absence, condition, or malfunction of any sign, signal,
warning device, or illumination device, unless not corrected after
actual or constructive notice pursuant to §15-78-60 (15);

d. Immunity from liability arising from a failure to place any signs,
signals, or warning devices when the failure is due to a discretionary
act of the governmental entity pursuant to §15-78-60 (15);

e.  Presence of temporary or natural conditions on any public way due to
weather conditions pursuant to §15-78-60 (8);

f. Any other defenses which may be identified as investigation and
discovery may reveal.

FOR A FOURTH DEFENSE
21.  Defendant pleads the public duty rule.

FOR A FIFTH DEFENSE

22.  The October, 2015, flooding was a .1‘,000 year flood event. The washout of |
the road was an unusual, extraordinary, sudden, and unexpected manifestation of the forces
of nature which could not have been reasonably ahticipated, guarded against, or resisted.
Therefore, defendant is insulated from liability for personal injury or property damage
caused by an act of God, i.e. a natural cause. |

WHEREFORE, having fully answered the Comblaint, Defendant pféys that it be

dismissed with prejudice and with costs of defense.

2018-01093p. 15

802005vdO9102#3SVD - SY31d NOWINOD - DHNAGSWVITIIM - INV §Z:0L 82 unf 9102 - 3114 ATIVIINOYLDT 13



Florence, S.C.
June 28, 2016

CLARKE, JOHNSON, PETERSON & MCLEAN, PA

- S/ Joseph P. McLean

JOSEPH P. MCLEAN

Post Office Box 1865

Florence, South Carolina 29503
Tel: (843) 669-2401

Fax: (843) 662-1779

Email: jmclean@cjpmlaw.com
Attorney for Defendant.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) THIRD JUDICIAL CIRCUIT
COUNTY OF WILLIAMSBURG ) C/ANO. 2016-CP-45-208
Jerry Pressley, )
)
Plaintiff, )
) MOTION FOR SUMMARY
Vs. ) JUDGMENT
: )
The South Carolina Department of )
Transportation, )
| )
Defendant. )
)

TO: PLAINTIFF ABOVE-NAMED AND, ESQUIRE, HIS ATTORNEYS:
PLEASE TAKE NOTICE that defendant, by and through undersigned counsel, will
move before the presiding judge of the Third Judicial Circuit, on the tenth day after service

hereof, at the Williarhsburg County Courthouse, or at such other time and place as

instructed by the court, for an order granting it summary judgment pursuant to Rule 56 of .

~ the South Carolina Rules of Civil Procedure on the fbllowing grounds:

1. Lack of actual or constructive notice. See, S.C. Code of Laws §15-78-60(15).

2. Presence of temporary or natural conditions on any public way due to weather
conditions. See S.C. Code of Laws §15-78-60 (8).

This motion is supported by the Affidavit of Richard A. Livingston, Jr., filed

herewith as well as all discovery done in this case.

[E- SIGNATURE TO FOLOW ON PAGE 2]
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Florence, South Carolina

February 19, 2018

CLARKE, JOHNSON, PETERSON & MCLEAN, PA

s/ Joseph P. McLean

JOSEPH P. McLEAN

Post Office Box 1865

Florence, South Carolina 29503
Tel: (843) 669-2401

Fax: (843) 662-1779

Email: jmclean@cjpmlaw.com
Attorney for Defendant

S.C. Bar # 0011839
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) THIRD JUDICIAL CIRCUIT
WILLIAMSBURG COUNTY ) C/ANO.: 2016 CP 45-00208
JERRY PRESSLEY, )
4 )
PLAINTIFF, )
) _
VS. ) PLAINTIFF’S RESPONSE TO
) DEFENDANT’S MOTION FOR
THE SOUTH CAROLINA ) SUMMARY JUDGMENT
DEPARTMENT OF TRANSPORTATION, ) :
. ' ' )
DEFENDANT. )
)

The defendant herein has moved for summary judgment_dn two grounds; (10 lack of actual or
constructive notice; and (2) presence of temporary or natural conditions on any public way due to
 weather conditions; §15-78-60(8).
in supébrt of ité first grounds, Defendant offers the affidavit of Richard A. Livingston, Jr. In

his affidavit Mr. Livingston identifies himself as an employee of Defendant SCDOT, as Resident

Maintenance Engineer. In his affidavit he says, in essence, that SCDOT had no actual or constructive -

notice of the washout on of Birch Creek across Pepper Hill Roéd on the morning of October 6, 2015,

prior to the accident involving Plaintiff. However, two persons who livein the vicinity of the washout

have given affidavits that they observed the washout prior to the accident and had called 911 to report '

the washout prior to plaintiff’s accident. The affidavits of Thomas Brown and Cathy Bennett are

attached as Exhibits “A” and “B”, respectively. Both affirmed that they had called to repbrt the

dangerous condition. The affidavits of Bennett and Brown create a question of fact as to whether

Defendant received actual or constructive notice of the hazard which caused plaintiff’s accident and
injuries. “Constructive notice is a legal inference which substitutes for actual notice.” Major v. City
of Hartsville, 410 S.C. 1, (2014).

Page 1 of 3
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Further, Plaintiff, in his affidavit says there was a barricade across S.C. 527; that Pepper Hill
Road was not barricaded; and Pepper Hill Road was the route a reasonable person might take.

Defendant’s second ground for summary judgment relies on an exception in §15-78-60(8),
relating to weather related cc.)nditions.. This exception however specifically address snow and ice
conditions, not present here.' Plaintiff contends that this exception does not even apply to the washout
on Pepper Hill Road.

It is uncontested that an unusually severe weather event occurred before and during the time
of plaintiff’s accident. Georgetown and Williamsburg counties experience an unusual amdunt of
rainfall, causing flooding which resulted in road closures and washouts. In fact, SCDOT had erected
barricades across adjacent roads, causing commuters to detour down the véry.road (Pepper Hill
Road) where plaintiff crashed his truck on the way to work. Plaintiff would offer thak SCDOT’s detour
barricades were a direct and proximate causé of Plaintiff’s crgsh and injuries. (Exhibit “C”, Affidavit
of Jerry Pressley).

| When deciding a case under Rule 56, SCR Civ. P., the court must apply these criteria. “In
vdet.ermining whefher any triable issues of fact exist, the court must view the evidence and all
reasonable inferences that may Be'drawn from the evidence in the light most favorable to the
non-moving party.” David v. McLéoa’ Reg'l Med. Ctr., 367 S.C. 242, 247, 626 S.E.2d 1, 3 (2006).
EveniﬁgPostPuZ). Cé. v. Berkeley Cty. Sch. Dist., 392 SC 76, 81-82, 708 S.E.2d 745, 748 (2011).
Here, the Plaintiff has produced credible evidence that SCDOT was on notice, whether actual or

constructive. Notice is an issue of fact.

'In fact, the exception uses the words “snow” and “ice” twice. v
“(8) snow or ice conditions or temporary or natural conditions on any public way or other public place due to

weather conditions unless the snow or ice thereon is affirmatively caused by a negligent act of the employee:”
§15-78-60(8). '
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Further, the exception sited by the Defendant must be read giving the words thier plain
meaning. “The cardinal rule of statutory construction is to ascertain and effectuate legislative intent.”
Hodges v. Rainey, 341 S.C. 79, 85 (2000). As such, a court must abide by the plain meaning of the
words of a statute. Id. When interpreting the plain meaning of a statute, courts should not resort to
subtle or forced construction to limit or expand the statute's operation. Graziav. S.C. State Plastering,
LLC,390S.C.562,569(2010). “Where the statute's languége is piain and unambiguous, and conveys
a clear and definite meaning, the rules of statutory interpretation are not needed and the éourt has no
right to impose another meaning.” Hodges, 341 S.C. at 85. “ ‘What a legislature says in the text of 'a
statute is considered the best evidence of the legislative intent or will. Therefore, the courts are bound
to give effect to the expressed intent of the legislature.” ” /d. Here, the exception sited by Defendant
specifies “ice or snow.” It should not be read to expand the'inte;nded meaning of the legislature. -

| CONCLUSION

This Court should deny both grounds of defendants motion for summary judgment.

LAW OFFICES OF WILLIAM STUART DUNCAN, PA

s/Raymond C. Fischer

Raymond C. Fischer, SC Bar # 2023
PO Box 736 ,
Georgetown, SC 29442
843546-1212
rfischer@lawywer.com

Attorneys for Plaintiff
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STATE OF SOUTE CAROLINA ) IN THE FAMILY COURT
)

COUNTY OF WILLIAMSBURG ) CASE NUMBER: 2016-DR-45-208
Jerry L. Pressley,
Plaintiff,
-versus- TRANSCRIPT OF RECORD
South Carolina Department of,

Transportation
Defendant.

R e i i S D P A Ny Y

April 19,, 2018
Kingstree, S.C.

BEFORE :

THE HONORABLE' GEORGE M. McFADDIN, JR. Presiding
Judge

APPEARANCES:

Mr. Raymond C. Fischer
ATTORNEY FOR THE PLAINTIFF

Mr. Joseph P. Mclean
ATTORNEY FOR THE DEFENDANT

Patsy J. Martin
COURT REPORTER
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ARGUMENT/MR. MCLEAN

THE COURT: Now to Number 16, S.C.D.0.T., John (sic)Pressley
and 5.C.D.0.T. Mr. Carl Fischer and Mr. McLean..

MR. MCLEAN: Good morning.

THE CbURT:_How are y'all today?

MR. FISCHER{'Fine, Your Honor.

THE COURT: Who goes first?

MR. MCLEAN: Your Honor, this is my Motion. I'm Joe McLQan v
from Florence and I represent the Department of Transpértation
inAthis matter. This is my -- this is 'a Motion for Summary
Judgment.'

MR. FISCHER: Ybur Honor, if I could just for housekeepiné?

THE COURT: Yes, sir.

MR. FISCHER: We had filed -— E-filed our Responsé and the
Affidavit, and I messed up on’Effiling and T think Laura had
posted them this morning. But just in the event that Your Honor
has hqt received'copies of it --- |

THE COURT: Yes, sir.

MR. FISCHER: --- I'd like to‘hand it_fo you, and then Mr;
McLean has received it,.so. |

MR. MCLEAN: Correct, sir.

THE COURT: All right, that's fine.

MR. FISCHER: If I cou;dbjust hand these up. I .didn't mean
to interrupt him but I ---

THE COURT: That's all right. Folks, as you can see things

are piling up there s80,. uh, tell me what you've got, sir.
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ARGUMENT/MR. MCLEAN

an Affidavit from Mr. Richard Livingston who is the resident

maintenance engineer for the Department of Transportation here

‘in Williamsburg County. He mentions in his Affidavit the

historic rain eﬁént that‘the Department of Transportation was
dealing .with that week, and states that during the rain event
the phones at the D.0.T. headquarters were manned 24 hours a'day
and the crews were out on -the roads and the personnel and assets
were deployed as needed and as availéble.

He also states that the first notice to D.O.T. of this
washout that Mr. Pressley drove into was at 7:44 A.M. on the
morning of October sixth, 2015. Again, the accident happened at
5:30 A.M., so D.0O.T. received no notice of fhe, uh,_washout

until after the accident had occurred. There's simply no

evidence of, uh, of how long the washout had existed and there's

certainly no evidence bf any actUai nbfice—to D.O0.T. from any
source at all. |

Plaintiff has submitted two Affidaﬁits in opposition. One
;s from Mr. Tthas Brown and one.is from Ms. Kathy -Bennett. Both -
of those Affidavifs state that water -- they observed water
flowing over the road which is veryvdifferent from a washout,
ana they also stéte thét they called 911 to report water flowing -
over the road. The notiqe to 911 is not notice to -S.C.D.O.T.

Uh, Plaintiff has submitted an Affidavit in opposition to
our Motion for Sqmmary Judgment in which he étates‘he.was told

by Mr. Brown, the previous individual who submitted an Affidavit

2018-01093p. 24




STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) THIRD JUDICIAL CIRCUIT
COUNTY OF WILLIAMSBURG ) C/ANO. 2016-CP-45-208

Jerry Pressley,
Plaintiff,

vs. " AFFIDAVIT OF

: RICHARD A. LIVINGSTON, JR.
The South Carolina Department of

- Transportation,

Defendant.

. N

PERSONALLY APPEARED BEFORE ME, Richard A. Livingston, Jr., who, being

duly sworn, deposes and says: |
| 1. My name is Richard A. Livingéton, Jr. T am employed by the South ‘

Ca:rolina Department of Transportaﬁon (SCDOT) as Resident Maintenance Engineer for
._Williarr;sburgCOunty._ 1 was .employed in that position on October 6, 2015. |

2j : From October 1 through October 5, _2015, Williamsburg County experienced |
record levels of réinféll. Many creeks and rivers overflowed their banks, causing flash
flooding which washed away roads and bridgég in many locations.

3. During the historic rain eveﬁt of October, 2015, the telephones at the SCDOT

maintenance office in Williamsburg County -were answered 24 hours a day. Further,

SCDOT personnel and assets were deployed as needed and as available.

Page 1 of 2
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4. At 7:44 A.M. on October 6, 2015, a call came in from the Highway Patrol
advising SCDOT there was a washout on Pepper Hill Road.

5. The SCDOT sign crew responded to the call about the washout on Pepper
Hill Road. Th‘e wasﬁout was at mile point 1.42, which is approximately where Birch Creek

flows under Pepper Hill Road.

6. The SCDOT sign crew erected barricades at the location, and placed road |

closed signs and detour signs to redirect traffic. -

7. I have reviewéd the Daily Work Request records for Pepper Hill Road for the
year 2015. There is no record of any call coming in from Williamsburg County E-9110on
October 4 or 5, 2015, about water rushing over Pepper Hill Road .

8. I have reviewed the Cofnplaint iﬁ this action, and it alleges that the subject
accident occurred on October 6, 2015, at approximately 5:30 A.M. SCDOT did not have

notice of the washout until the call from Highway Patrol on October 6, 2015, at 7:44 A.M.

A2 A

| Richard A. Livingston, Jr.

SWom to and subscribed before me |

this 14 day of Fehruary , 2018. o !
wOame v Dohan

Print Name: . Xrene ¥ Disher

. Notary Public for South Carolina
My commission expires: 10-1 - 2025
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) THIRD JUDICIAL CIRCUIT
WILLIAMSBURG COUNTY ) C/A NO.: 2016 CP 45-00208
JERRY PRESSLEY,
PLAINTIFF,
VS. PLAINTIFF’S RESPONSE TO

DEFENDANT’S MOTION FOR
THE SOUTH CAROLINA SUMMARY JUDGMENT

DEPARTMENT OF TRANSPORTATION,

DEFENDANT.

P i T i e G S N N e

EXHIBIT “A”
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
| ) THIRD JUDICIAL CIRCUIT
WILLIAMSBURG COUNTY ) C/A NO.: 2016 CP 45-00208
JERRY PRESSLEY, )
‘ )
PLAINTIFF, )
4 ) |
VS, ) AFFIDAVIT OF THOMAS BROWN
. )
"THE SOUTH CAROLINA )
DEPARTMENT OF TRANSPORTATION, )
i . )
DEFENDANT. )
‘ )

The Affiant, Thomas Brown, first being duly sworn, deposes and says as follows:

1.

[\

My name is Thomas Brown. I reside at 164 Pepper Hill Road, Andrews, SC 295 10.
My home is located approximately 200 yards from where Birch Creek crosses Pepper
Hill Road in Williamsburg County.

During the hieavy rains of October 4, 5 and 6, 2015, I noticed water in Birch Creek

‘rus:hjng over the bridge/culvert where it crosses Pepper Hill Road. The water

appeared fairly deep and dangerous to cross.
On October 4™ or 5%, I called 911 to report the water rushing over the road.
In the early morning hours of October 6, 2015, I was awakened by a loud crash. I

thought to myself that someone had crashed into the wash out at Birch Creek culvert.

1 went to the scene and sure enough that is what happened. A man named Jerry

Pressley was driving his pickup truck to work in Georgetown. He didn’t see the

washout in the darkness..

Mr. Pressley was hurt pretty badly from what T could see. 1 called 911 and waited
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| with him until EMS and Highway Patrol arrived. Also, his truck looked to me to be
heavily damaged.

6. There were no warning signs or- barricades put up to stop traffic until after Mr.
Pressley had the accident. In fact, I think it took another day or two to put up
barricadesi maybe as ‘late as October 8,2015. A relative of ours, wholives further up
the road, made a hand-made sign warning of the washout.

7. Later on the 6th or 7" of October, an 18 wheeler was coming down Pepper Hill Road.
I saw him and stopped him before he got to the washout. He had to back up his rig

for about one-fourth mile to get it turned-around -

FURTHER AFFIANT SAITH NOT.

Thomas Brown

Notary Pubhc for South Carohna
My commission expires: May 27, 2025
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DEPARTMENT OF TRANSPORTATION,

DEFENDANT.

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
‘ ) THIRD JUDICIAL CIRCUIT
WILLIAMSBURG COUNTY ) C/A NO.: 2016 CP 45-00208
JERRY PRESSLEY, )
)
PLAINTIFF, )
)
VS. ) PLAINTIFF’S RESPONSE TO
) DEFENDANT’S MOTION FOR
THE SOUTH CAROLINA ) SUMMARY JUDGMENT
)
)
)
)

EXHIBIT “B”
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) THIRD JUDICIAL CIRCUIT
WILLIAMSBURG COUNTY ) C/A NO.: 2016 CP 45-00208
JERRY PRESSLEY, )
' )
PLAINTIFF, )
)
VS. ) AFFIDAVIT OF CATHY BENNETT
)
THE SOUTH CAROLINA )
DEPARTMENT OF TRANSPORTATION, )
)
DEFENDANT. )
)

The Affiant, Cathy Bennett, first being duly sworn, deposes and says as follows:

1.

M_y name is Cathy Bennett. I reside at 4 Geranium Drive, Andrews, SC 29510. My

home is located .approximétely one—fomh mile from where Birch Creek crosses

Pepper Hill Road in Williamsburg q'oum'y.

During the heavy rains of October 4; 5 and 6, 2015, I noticed water in Birch Creek

rushing over the bridge/culvert where it crosses Pepper Hill‘ Road. The water -
appeére‘d fairly deep and dangerous to cross.

On October 4" or 5, I called 911 to report the water rushing over the road. I later

learned the culvert had washed out, leaving a gap in the roadway.

Later on, I learned that a man in a pickup truck had crashed into the-washed out place

in the road. There were no warning signs or barricades put up to stop traffic until after
the man in the pickup had the accident. Iﬁ‘fact, I'think it took another day or two'to put
up barricades. 1 later learned from another neighbor that the man’s name is-Jerry

Pressley.
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FURTHER AFFIANT SAITH NOT.

Swom t ‘a‘nd subscribed before me

day of F y, 201

; Carolina
My cominission expires: May 27, 2025

Notary Public for South
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STATE OF SOUTH CAROLINA ) * IN THE COURT OF COMMON PLEAS
) THIRD JUDICIAL CIRCUIT

WILLIAMSBURG COUNTY ) C/ANO.: 2016 CP 45-00208
JERRY PRESSLEY,

PLAINTIFF,
VS. PLAINTIFF’S RESPONSE TO

' DEFENDANT’S MOTION FOR
THE SOUTH CAROLINA SUMMARY JUDGMENT
DEPARTMENT OF TRANSPORTATION,

DEFENDANT.

EXHIBIT “C”
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
) THIRD JUDICIAL CIRCUIT
)

WILLIAMSBURG COUNTY C/ANO.: 2016 CP 45-00208

JERRY PRESSLEY, )
| | PLAINTIFF, ;

VS. ; AFFIDAVIT OF JERRY PRESSLEY
THE SOUTH €AROLINA ;
DEPARTMENT OF TRANSPORTATION, )
: DEFENDANT. ;
)

‘The Affiant, Jerry Pressley, first being duly sworn, deposes and says as follows:

. L

2.

My name is Jerry Preséley and T am the Plaintiff in this case.

I'live in Kingétree but work in GeorgetoWn-z_lt International Paper Company. ’My
u'sual route of travel is on S.C. Highway 527; also calied Thurgood Marshall
Higilway, from Kingstree to Andrews and I then tal;.e U.S. 521 to Georgetown.

I was on my way to work on the early morning of October 6,2015, traveling S.C 527

‘when I came to a barricade across the road. The bamcade said the road was closed.

I then turned around, turned right on S-45- 638 left on Pcpper Hill Road Wthh

- bypasses SC 527 over to Mortisville Road. There were no barricades on Pépper Hill

Road, which seemed to be clear and passable.

. Birch Creek crosses Pepper Hill Road through a narrow bridge. As I crossed the

creek, my truck suddenly came to an abrupt stop as my front wheels dropped off the
edge of a washout My truck was damaged and I was injured. I was taken to the

hospltal for my injuries.
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The first person on the scene was a Mr. Brown who lives close by. He told me the
road had been washed out for over a day or so and that he had called 911 to report it

the day before my acc1dent

6. A few days later I revisited the scene and saw that a barricade had been erected. The
washout seemed to be about four feet wide. I visited with Mr. Brown to get his name
and contact information.

7. There was no ice or snow involved, only rain.

FURTHER AF FIANT SAITH NOT.

Doy ot

Jerry ?ressley
Sworn tOﬁpd subscnbed before me
day,of Apri Ii 18 .
- Notary Public for South Carolina
My commission expires: May 27, 2025
Page 2 of 2
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM WILLIAMSBURG COUNTY
Court of Common Pleas

George M. McFaddin, Jr., Circuit Court Judge

Case No. 2016CP45-208

Jerry Pressley, |

The South Carolina _
Department of Transportation, .

Appellant,
V.
Respondent.
. NOTICE OF APPEAL

Jerry Pressley appeals the Order Grantirig Summary Judgment of the Honorable George
M. McFaddin, Jr. dated May 30, 2018. Appellant received written notice of. entry of this order :

May 30, 2018.

" May 31,2018

. Other Counsel of Record:

Joseph McLean, Esquire
‘PO Box 1865

Florence, SC 29503

~ Attorney for Respondent
843-669-2401

s/Raymond C. Fischer
Raymond C. Fischer .-

Post Office Box 736

Georgetown, South Carolma 29442
(843)546-1212
rfischer@lawyer.com

Attorney for Appellant
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| o,
CERTIFICATE OF COUNSEL . '?%e

The undersigned hereby certifies that the Record on Appeal contains all material
proposed to be included by any of the parties and not any other material.

Georgetown, SC '
October 14, 2018
B [N —

William Stuart Duncan, SC Bar # 11549
Raymond C. Fischer, SC Bar # 2023

Law offices of William Stuart Duncan, PA
PO Box 736 _

Georgetown, SC 29442

843-546-1212

wsdlaw1l@aol.com

Attorneys for Appellant
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