RECEIVED)
AU 162018
SC Court of Appeals

STATE OF SOUTH CAROLINA :
IN THE COURT OF COMMON PLEAS
COUNTY OF FAIRFIELD
Peter Rice, '
Civil Action No. 2016 CP 20-011
Plaintiff(s),
vs. : MOTION FOR RECONSIDERATION
’ .. ) ’ .
John Doe,
Defendant(s).

TO: THE HONORABLE DANIEL DEWITT HALL, CIRCUIT COURT JUDGE, Sixteenth
- Judicial Circuit, Moss Justice Center, 1675-1J York Highway, York, South Carolina 29745; and

CARRIE H. O’BRIEN, ESQ., WALKER ALLEN, 225 E. Worthington Avenue, Charlotte,
North Carolina . 28203;

COMES NOW the Plaintiff, Peter Rice, and, pursuant te the South Carolina Rules of Civil
Procedure, Rule 59, make his Motion to Reconsider as follows:

PROCEDURAL HISTORY

This matter camé before this Honorable Court on June 20, i018 pursuant to a Complaint filed by
this Plaintiff on or about January 12, 2016 against Defendants Bobby Rae Dye and John Doe. Defendant
John Doe was served through the Department of Insurance on September 15, 2016 with the ﬁling of an
Affidavit 6f Service received by this Court on September 22, 2016. Plaintiff’s counsel agreed to a 30—déy
extension for John Doe to file his Answer. On November 18, 2016, Plaintiff executed an Affidevit pursuant
to the requirements of S.C. Code §38-77-170 (Exhibit A)_which was emailed by Plaintiff’s coU'r'Lsel to John
Doe’s cbunsel with a hard copy sent by mail on November 21, 2016. On November 21, 2016, Defendant
John Doe filed an Answer which included a motion to dismiss alleging that Plaintiff failed to comply with

S.C. Code §38-77-170.

A hearing on John Doe’s Motion to Dismiss was scheduled for a hearing on January 5, 2017 at 9:30

am. On January 4, 2017, counsel for John Doe sent an email indicating that the motion to dismiss was
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being removed (Exhibit B) and counsel would be advising the clerk’s office of this the following morming.

The morning of January 5, 2017, a paralegal from the office of John Doe’s counsel sent an email following

up with the clerk that the motion hearing was being removed. (Exhibit C). The clerk’s office marked the
official hearing roster that the motion was “resolved” (Exhibit D). '

On September 26, 2017, Plaintiff signed an Affidavit which 'included the same sworn ~testimony as
the November 18, 2016 Affidavit with the addition of two paragrapl;s (#9 and #10) and a statément at the
bottom of the affidavit indicating the affiant’s understanding of the ramifications of making a false
statement. Th;'s September 26, 2017 Affidavit was mailed to John Doe’s counsel on October 9, 2017. On
October 19, 2017, Defendant John Doe filed a Motion for Summary Judgment alleging that Plaintiff failed
to satisfy the terms of S.C. Code §38-77-170. During the pendency of the case, Defendant Bobby Rae Dye
settled with Plaintiff and a Stipulation of Dismissal With Prejudice was filed on November 8, 20 17. On
March 14, 2018,_J ohn Doe filed 2 Memorandum of Law in Support of its Motion for Summary Judgment.
(Exhibit E). | |

On March 14, 2018, John Doe’s Motion for Summary Judgment was heard before the Honorable
Roger E. Henderson. Judge Henderson denied Doe’s Motion for Summary Judgment from the bench. On
April 13, 2018, the Order Denying John Doe’s Motion for Summary Judgment was filed with the clerk.
This matter was set for trial the week of June 18, 2018 and was called for trial on Jﬁne 20, 2018. During the
SCRCP 16(a) Pre-trigl Conference, both parties’ Motions in Limine were heard. J ohn Doe requested that
her Motion to Dismiss be heard at this time prior to striking a jury. J ohn Doe’s motion to dismiss was heard
and granted on a Form 4. The Plaintiff hereby ﬁlesl their Mbtion for Reconsideration within ten (10) days
from the date of receipt of the Order in this matter.

QUESTIONS PRESENTED

L - Did the Court err in determining John Doe’s Motion to Dismiss during the SCRCP .
16(a) Pre-Trial Conference was properly ripe for adjudication? ' '

1. Did the Court err in finding that, the affidavit requirement of S.C. Code §38-77-'
170(2) is a condition precedent to filing a lawsuit involving a John Doe vehicle
where there was no contact? ‘
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FACTUAL STATEMENT OF THE CASE

This action arises out of a motor vehicle collision that occurred on April 17, 2015 in Fairfield
County, SC. Plaintiff Peter Rice (‘che’;) was a passenger in a veﬁicle driven by Bobby Raé Dye. Non-
party, Derrick McCroreyé was also a passenger in the vehicle driven by Mr. Dye. While traveling South
on Hwy 901, Plaintiff alleges that an urﬂcnown vehicle traveling North on Hwy 901wcame across the
center line, causing Mr. Dye to leave the highway and strike a tree, thereby injuring Plaintiff Rice. The
owner and operator of the John Doe vehicle remains uMo%. It ishundisputed that there was no contact
between the John Doe vehicle and the vehicle driven by Bobby Rae bye.

During the pendency of the case, Plaintiff’s claim against Mr. Dye was resolved and He has been
dismissed with prejudice from the lawsuit. Written discovery has been exchanged between the -parties,
Plaintiff Rice has been deposed twice and Bobby Rae Dye has been deposed once.

ARGUMENT

L Did the Court err in hearing and ultimately granting John Doe’s Motion to

Dismiss? :

Defendant John Doe raised a Motion to Dismiss in his Answer filed on November 21, 2016 alleging
that Plaintiff failed to comply with S.C. Code §38-77-170. A hearing on this motion waé scheduled for
January 5, 2017.- The day before the scheduled hearing, counsel for John Doe sent counsel for all parties
involved in the lawsuit an email indicating that the motion to dismiss was being removed. (Exhibit B). The
-rnoming of January 5, 2017, a paralegal from the office of John Doe’s counsel sent an email following up
with the clerk that the motion hearing was being removed. (Exhibit C). The clerk’s office marked the
ofﬁcia] hearing roster that the motion was “resolved” (Exhibit D). ‘

On June 20 2018, during the SCRCP 16(a) Pre-Trial Conference, counsel for John Doe requested
that the Motion to Dismiss be heard. Plainﬁiﬂ’s copnsel argued against this motion being heard claiming
that it was not properly before the Court due to it being withdrawn and never having been re-filed or

noticed. Plaintiff counsel’s contention that the Motion to Dismiss was not properly before the Court was

disputed -by counsel for John Doe. South Carolina Rules of Civil Procedure Rule 7(b)(1) provides that “an

3
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application to the court for an order shall be by motion which, unless made during a hearing or trial in open
court with a court reporter present, shall be made in writing, shall state with particularity the grounds therefor,

-and shall set forth the relief or order sought. The requirement of writing is fulfilled if the motion is stated in a
written notice of the hearing of the motion.” Plaintiff submits that the Motion to Dismiss was never re-filed or
re-noticed after being removed in early 2017.

The Court of Appeals encountered a similar situation in Summer Place of Myrtle Beach

Homeowner's Ass', Inc. v. Knight et al., 379 S.E.2d 724, 298 S.C. 241 (S.C. App., 1989). In that case, the
trial court g'ranted'a surhmary judgment motion during a SCRCP 16(a) Pre-Trial Conference that was not
pending. In reversing the trial court, the Court of Appeals held, “because there were no motions for summary

judgment pending at the time of the pre-trial hearing, there was no motion before the court to grant.” (Id. at

729). While South Carolina Rules of Civil Procedure Rule 16(2)(7) allows for the disposition of pending

motions during the Pre-Trial Conference, since Doe’s Motion to Dismiss was not filed or noticed after being
removed on Jaquary 5, 2017, it was not pending before this Court on June 20, 2018 and was not ripe for
adjudication. ‘

Plaintiff further asserts that the issue ultimately ruled upon in Defendant’s Motion to Dismiss had
already been determined in Doe’s Summary Judgment Motion. On March 14, 2018, Circuit Court Judge
Roger Henderson denied Defendant Doe’s Motion for Summary Judgment from the bench and entered a
Form 4 Order. .The formal Order denying Defendant Doe’s Motion for Summary Judgment was filed on
April 13, 2018. (Exhibit F). Following the denial of the summary judgment, there was no motion for
reconsideration filed by Defen?iant. |

The Order specifically states, “after reviewing the writfen submissions and hearing oral argument,

this Court denies Defendant Doe’s. Motion.” (Exhibit F, p.1)(emphasis added). The only written subrnission

from the parties during the hearing was Defendant’s Memorandum (Exhibit E). The first argument contained

in the Defendant’s memorandum, under Section L.A. is that there was no affidavit prior to filing suit. The
—_— e

memorandum cites the Collins v. Doe, 352 S.C. 462 (2002) case to advance their argument that the filing of

an affidavit is a condition precedent to filing suit.
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During the June 20, 2018, hearing on Defendant Doe’s Motion to Dismiss, Plaintiff’s counsel! raised

the issue that the argument being advanced by Defendant Doe had already been heard and decided at the

summary judgment stage by Judge Henderson. The argufnents made during Defendant Doe’s Motioﬁ to
Dismiss considered matters outside of the pleadings, namely the Affidavits submitted by Plaintiff, deposition
testimony of Plaintiff and Bobby Rae Dye, prior' Defendant Dye’s acknowledgment of liability via deposition
testimony aﬁd his denial of Hability in the settlement agreement he ent;red into with Plaintiff.. South Carolina
courts have long held that a Motion to Dismiss under SCRCP Rule lé converts into a Motion for Summary
Judgment under SCRCP 56 when matters outside of the pleadings are considered. |

This Court ultimately granted Defendant Doe’s Mqtion to Dismiss on the ground that the filing of an
affidavit was a condition precedent under S.C. Code §38-77-170. Plaintiff respectfully requests this Céurt to
reconsider its position 6n its granting Defendant Doe’s Motion to Dismiss in that: 1) the motion was not
properly pending before the Court and therefore not ripe for adjudicaﬁon; and 2) the motion to dismiss was
" ultimately tume;,d into. a summary judgment motion due to the: introduction of matters outside of the
pleadings. The procedural avenue to re-hear this singular .issue initially raised and ruled upon by Judge
'Henderson at the summary judgment hearing and again at the June 20, 2018 motion tb dismiss is either by
way of reconsideration of the summafy judgment ruling or at the directed verdicf s;tage of the case.

IL | Did the Court err in finding that, the affidavit requirement of S.C. Code §38-

77-170(2) is a condition precedent to filing a lawsuit involving a John Doe vehicle

where there was no contact?

Defendant Doe’s motion is based upon the grounds that_ the Plaintiff has failed to satisfy the terms
df S.C. Code §38-77-170(2), namely due to alleged defecfs with_ the timeliness of the filing of his
affidavit. -

In a situation where there is no physical contact with an unknown vehicle, SC Code §38-77-170
(2) requires that “the accident must have been witnessed by somedne other than the owner or operator of
the insured vehicle; provided however, the witness must sign an afﬁdavit attesting to the trufch of the facts

of the accident contained in the affidavit.” There is also an endorsement that must be displayed on the
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affidavit stating, “A false statement concerning the facts contained in this affidavit may subjeét the pérson
making the false statement to crirﬁinal penalti‘es as provided by law”. |

- From the plain reading of S.C. Code §38-77-170, there is no requirement that the affidavit be
filed with the Court. In Collins v. Doe, 352 S.C. 462 (2002), our Supreme Court noted that “the sworn
affidavit requirement fulfills a notice function; providing, upon request, the defendant-insurer with
information relating to the validity of Plaintiff’s case.” (Collins at~470)». Upon request via email on November
7, 2016, counsel for Defendant Doe requested the affidavit be provided to her. Exhibit A confirms that

counsel for Defendant Doe was provided with Plaintiff’s Affidavit ‘'on November 18, 2016 via email,

which email was responded to, prior to the filing of Doe’s Answer on November 21, 2016. Plaintiff’s
first affidavit was filed with the clerk’s office on November 22, 2016. This Court based it’s granting of

Defendant Doe’s Motion to Dismiss on the grounds that the Affidavit was not filed prior to Defendant Doe

filing his Answer, where no such statutory requirement exists.
The Collins case is factually distinguishable from the instant case. In Collins, there was no affidavit
filed by a witness and the court-détermined that witness testimony could not act as the functional equivalent

of the affidavit requirement of S.C. Code §38-77-170(2). Two years after the Supreme Court decided Collins

it heard Gilliland v. Doe, 357 S.C. 197, 592 S.E.2d 626 (S.C., 2004), aﬁdther no-contact John Doe case which

dealt with challenges to the requirements of S.C. Code §38-77-170(2). In reversing the Court of Appeals, the

Supreme Court stated:

In Collins, this Court strictly interpreted § 38-77-170(2). This Court held |
that while the purpose of the affidavit requirement of § 38-77-170(2) could
have been met by witness testimony, the statute specifically required that
the plaintiff provide an affidavit of an independent witness.
Here, § 38-77-170(2) provides that an independent witness must attest to

* the truth of the facts of the accident." On one hand, Collins suggests that
we should not apply standards that are not specifically set forth in the
statute. On the other hand, the provision in quéstion here is arguably
ambiguous (while the affidavit requirement, according to Collins, is not);

therefore, a strict interpretatibn of § 38-77-170(2) would undermine the
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statute's purpose. See Kiriakides v. United Artists Communications, Inc.,
312 S.C. 271, 275, 440 S.E.2d 364, 366 (1994)("However plain the
ordinary meaning of the words used in a statute may be, [we] will reject
that meaning when to accept it would lead to a result so plainly absurd that
it could not'possibly have intended by the Legislature or would d@efeat the

plain legislative intention.")

The net result of this interpretation results in Plaintiff losing his ability to have his claim against John
Doe heard by the jury. Both affidavits were executed by Plaintiff, well in advance of the expiration of the
statute of limitations. If an affidavit were found to be a condition p;recedent to filing a John Doe action, fhat
reéult could have been attained by Plaintiff dismissing his case without prejudice and simply re-filing it at any

point from when Defendant Doe’s initial Motion to Dismiss was raised on November 22, 2016 until the

statute of limitations expired on April 17, 2018. Defendant Doe was afforded the opportunity to depose the

Plaintiff and the driver of the Plaintiff’s vehicle, Mr. Dye. The concerns of fraud prevention of the legislature .

involving single-vehicle accidents have been met. Defendant Doe and his insurer have not been prejudiced
due to a lack of notice or an opportunity to further investigation thié claim, as this litigation has spaﬁned
nearly two years. In sum, the resulting prejudice to Plaintiff rises to the level that is so plainly absurd that it

could not possibly have been intended by the Legislature or would defeat the plain legislative intent.

Finally, due to the delay of the determination of John Doe’s hearing on his Motion to Dismiss from

when it was initially filed in November of 2016 until it’s hearing in June of 2018, the Plaintiff respectfully
requests that the Court consider the equitable remedy of equitable tolling of the statute of limitations due to

these exceptional circumstances.
WHEREFORE, the Plaintiffs pray that the Court reconsider its judgment in the above matter as

requested above and amend and reissue the Order in this matter accordingly.

[signatures on next page]
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Columbia, South Carolina
Dated: June 29, 2018

Respectfully Submitted,

___Is/S. Hampton Eadon, 11T

S.HAMPTON EADON, III
Attorney for Plaintiff
SC Bar No. 76158

HARRIS AND GRAVES, P.A.

P.O.Box 11566
Columbia, SC 29211
(803) 799-2911

she@harrisgraves.com
AND

/s/ Jonathan M. Goode, Jr.

JONATHAN M. GOODE, JR.

Attorney for Plaintiff
SC Bar No. 79064
P.O. Box 120
Winnsboro, SC 29180
(803) 635-396

Jjonathan@thegoodelawyer.com
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RE CEIVEL D

4. I 'was a passenger in-a vehicle-being driven by Bobby Rae Dye, traveling on }ﬁghway
901in Fan'ﬁeld County, South Carolina on Apnl 17, 2015 .
5. - Aswe approached a slight curve of the roadway, I observed two headhghts traveling in

the oncoming lane of travel;

'y

| o 1
. N .m
& . . . . o { O
U iy 2 ~ SC Court of Appsais 2
o]

. Q

STATE OF SOUTHCAROLINA iz, | 7 75 £
Otz P L0l .COURT OF COMMON PLEAS 2
' COUNTY OF FAIRFIELD Eoprd My [ Coy Uty A r
"o 4 01~ AL
£ C S ' —
SCR -
Peter Rice, af _ A -
Civil Action No, 2016CP20011 N
Plaintiff, =
- _ <
VS, _ AFFIDAVIT OF PETER RICE Ny
. ) . } ©
Bobby Rae Dye and John Doe, o
. w
(2]
Defendant. =
| | .
PERSONALLY APPEARED before me, Peter Rice, who, being first duly swom, deposes and 2
' : m
" says that: o
A ’ Q
1. 1 am over the age of 18 and otherwise qualified to give sworn testimony; 2
£
-2 I am a citizen and resident of Chester County, South Carolina; (ZD
|
3, . Iam the Plaintiff in'the above-referenced legal action; m
o 7
e
>
%)
m
s
N
2
(«2}
)
T
4
o
o
(@]
e

6. 1 was able to determine that the headlights were those of a pick-ﬁp truck;
7. - As the vehicle driven by Mr. Dye approached the truck, Mr. Dye steered his vehicle to

the right in what I believe to be an effort to avoid colliding into the pick-up truck;

8.  Inmaking this maneuver, Mr. Dye lost control of the vehicle I was riding in and went off
of the roadway, striking a treé.
9. The truck that was travg:ling in the oncoming lane never stopped and I was unable to

determine the identity of the truck or it’s driver. "
FURTHER AFFIANT SAYETHNOT

(Signature page to follow)




Date: _j/v\lvvoML/ K‘r 2 0/4
: ' PETER RICE
Sworn To Before me this18th day

. of November, 2016 .

“Notary Public46r South Carolina
My Commission Expires;_/~/3 202/ .
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CERTIFICATE OF SERVICE

* Connie Gause says that (s)he is the Paralegal for the Attomey for the Plamtxff with offices at

1518 Rlcbland Street, Columbia, SC, and that on November 21, 2016, (s)he maﬂed ina sealedﬁnvelope
. 0”

postage prepaid, a copy of Afﬁdavit of Peter Rice to;

Michael T. Coulter, Esq.

- CLARKSON, WALSH & TERRELL P.A.
PO Box 6728
Greenville, SC 29606

Carrie H. O’Brien, Esq.

Willson Jones Carter & Baxley, PA .
6701 Carmel Road, Ste. 475
Charlotte, NC 28226

f/zwa

Connie I. Gause
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e IMPORTANT NOTICE - READ THIS INFORMATION ****
NOTICE OF ELECTRONIC FILING [NEF]

@d ATIVOINOH.LOI T3

A filing has been submitted to the court RE: 2016CP2000011 , RBCEEVE
Official File Stamp: 07-17-2018 10:59:40 AM AlG 16 2018
Court: | CIRCUIT COURT SC Court of Appea

' - Common Pleas

Fairfield

Case Caption: ' Peter Rice VS Bobby Rae Dye , defendant, et al
Document(s) Submitted: ' Order/Electronic Form 4 Order/Electronic Form 4
Filed by or on behalf of: Daniel D. Hall

This notice was automatically generated by the Court's auto-notification system.
Thé following people were served electronically: _
| Jonathan McCoy Goode for Peter Rice
Adam S. Tesh

Carrie Hailman O'Brien for John Doe
Michael T. Couiter for Bobby Rae Dye -

Sherod Hampton Eadon, Il for Peter Rice
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The following people have not been served electronically by the Court. Therefore, they must
be served by traditional means: '

Kevin Bruner Sandifer



K - FORM 4 -
STATE OF SOUTH CAROLINA o JUDGMENT IN A CIVIL CASE

COUNTY OF Fairfield

IN THE COURT OF COMMON PLEAS CASENO. 2016CP2000011
Peter Rice ‘ Bobby Rae Dyé et al
PLAINTIFF(S) A DEFENDANT(S)

DISPOSITION TYPE (CHECK ONE) _
[:I JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered. '

. DECISION BY THE COURT. This action came to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

ACTION DISMISSED (CHECK REASON): [:] Rule 12(b), SCRCP; D Rule 41(a),
SCRCP (Vol. Nonsuit); D Rule 43(k), SCRCP (Settled);

D Other

ACTION STRICKEN (CHECK REASON): E] Rule 40(j), SCRCP; D Bankruptcy;
[:] Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award; ' '

D Other

STAYED DUE TO BANKRUPTCY

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
Affirmed; I:l Reversed; D Remanded;
Other

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

. IT IS ORDERED AND ADJUDGED: D See attached order (formal order to follow)|v'| Statement of Judgment
by the Court: ' ' :

Denying Motion To Reconsider | RECEKVEE

i

AllG 16 2018
| SC Court of Appeals
: - ' . ORDER INFORMATION ‘ R
This order| | ends D does not end the case. ' E] See Page 2 for additional information.

Fovr Clerk of Court Office Use Only

This judgment was electronically entered by the Clerk of Court as reflected on the Electronic Time Stamp, and a

copy mailed first class to any party not proceeding in the Electronic Filing System on 07/17/2018 ..

Ke’vin Bruner Sandifer

NAMES OF TRADITIONAL FILERS SERVED BY MAIL

SCRCP Form 4CE (08/31/2017) ' Page 1 of 2
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Court Reporter:

E-Filing Note: The date of Entry of Judgment is the same date as reflected on the Electronic File Stamp and the clerk's
entering of the date of judgment above is not required in those counties. The clerk will mail a copy of the judgment to
parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

SCRCP Form 4CE (08/31/2017) : Page 2 of 2
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Fairfield Common Pleas

Case Caption: -~ Peter Rice VS Bobby Rae Dye , defendént, et al
Case Number: 2016CP2000011

- Type: . . Order/Electronic Form 4

So Ordered

s/Daniel D. Hall 2753

Electronically signed on 2018-07-17 10:38:38 page 3 0of 3
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Certif_icate of Electronic Notification

Recipients

Adam Tesh - Notification transmitted on 07-17-2018 10:59:51 AM.
Michael Coulter - Notiﬁcatién transmitted on 07-17-2018 10:59:51 AM.

| Jonathan Goode - Notification transmitted on 07-17-2018 10:59:51 AM.
Carrie O'Brien - Notiﬁcati'on transmitted on 07-17-2018 10:59:51 AM.

Sherod Eadon - Notification trénsmitted on 07-17-2018 10:59:51 AM.
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"Hampton Eadon

Subject: FW: Peter Rice vs. Bobby Rae Dye and John Doe 16-5250933:

From: Carrie H. O'Brien [mailto:chobrien@wilaw.net]

Sent: Wednesday, January 4, 2017 6:07 PM

To: Hampton Eadon <she@harrisgraves.com>; Connie Gause <cgause@harrisgraves.com>

Cc: 'meoulter@clarksonwalsh.com' <meoulter@clarksonwalsh.com>; ‘thammett@clarksonwalsh.com'
<thammett@clarksonwalsh.com>; Mandy B, Given <abgiven@wilaw.net>

Subject: Peter Rice vs. Bobby Rae Dye and John Doe 16-5250933:

All,
[ am removing my Motion to Dismiss. '

The Motion to Amend Answer is as to John Doe and | have let Mike know | have no objection, previously.

[ am notifying Court as to both first thing in morning. RECEIVETKP 3 '

Feel free to call my cell, 704-577-4261, with questions.

AUG 16 2018
SC Court of Appeals

Thanks,

Carrie Hailman O'Brien, Attorney
chobrien@wijlaw.net . '
6701 Carmel Road, Suite 475.
Chariotte, North Carolina 28226
Phone: (704) 247-9679

Fax: (704) 544-1719

wicblaw.com

This message may be protected by the attorney/client privilege,‘attomey work product or other privileges. If you received this message

error, please send a reply, delete the message immediately and do not forward this message to any other person.
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Connie Gause

From: Durham, Tammy <Tammy.Durham@fairfield.sc.gov>
. Sent: ' Thursday, January 5, 2017 10:09 AM
To: . Mandy 8. Given
Subject: ' " RE: Peter Rice vs, Bobby Rae Dye and John Doe 16-5250933:

t will note the roster. Thanks for the update . | ECEIWE
Tammy . R
S e AUR1 6 2018

‘From: Mandy B. Given [mailto:abgiven@wjlaw.net] .

Sent: Thursday, January 05, 2017 9:34 AM SC Court of App%als

To: Durham, Tammy : .

Cc: 'meoylter@darksonwalsh.com’; 'thammett@clarksonwalsh.com'; 'she@harrisgraves.com'’; 'cgause@harrisgraves.com’;
Carrie H. O'Brien . .

Subject: Peter Rice vs. Bobby Rae Dye and John Doe 16-5250933:

Tammy,

Per our telephone conversaticn this morning, Attorney O’Brien’s Motion to:Dismiss has been removed, and you have ™
noted that she consents to the Motion to Amend.-Do not hesitate to contact me with-any questions.

AThank you,

Mandy Given, Paralegal to Carrie Hailman O'Brien
_abgiven@wilaw.net

6701 Carmel Road, Suite 475

Charlotte, North Carolina 28226

Phone: (704) 247-9687 .

Fax: (704) 544-1719

‘'wicblaw.com
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This message may be protected by the attorney/client privilege, attorney work product or other privileges. If you received this message in
error, please send a reply, delete the message immediately and do not forward this message to any other person.

Login

Total Control Panel

To: abgivenidwijlaw.net R_emovc this sender from my allow list
From: tammy.durham@fairfield.sc.gov

You received this message because the sender is on your allow list.




ELECTRONICALLY.FILED - 2018 Jun 29 11:36 PM - FAIRFIELD - COMMON PLEAS - CASE#2016CP2000011

Fairfield County Sixth Judicial Circuit - Roster Details
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STATE OF SOUTH CAROLINA 2018 %ARIN THE COURT OF COMMON PLEAS

COUNTY OF FA RFIELD FA[[@ /EL CIVII%\%II No.: 2016-CP-20-011
JL%?K £ Oz,’g Ty
Peter Rice, )
: )
Plaintiff, )
VS, ) MEMORANDUM OF LAW IN SUPPORT
: ) OF UNNAMED DEFENDANT’S MOTION -
Bobby Rae Dye and John Doe ) FOR SUMARY 1%
. ) MEECEIVED
Defendants. ) ‘ A
% AUG 16 2018
) SC Court of Appeais

NOW COMES the Unnamed Defendant, Progressxve Insurance Company, by and through

undersigned counsel, and hereby submits the following memorandum of law in support of its

Motion for Summary Judgment as follows:

BACKGROUND

This action arises out of a motor vehicle accident that occurred on April 17, 2015 in
Fairfield County, SC. Plaintiff Peter Rice alleges that he was a passenger in a vehicle driven by
Defendant Bobby Rae Dye. Non-party Derrick McCrorey was also a passenger in the vehicle. As

they were traveling south on Hwy 901, Plaintiff élleges that an unknown vehicle traveling north

on Hwy 901 swerved across the center line, causing Defendant Dye to veer off the highway and

strike a tree. The owner and operator of the other vehicle remain unknown.

Plaintiff filed this action against Defendant Dye and John Doe on January 12, 2076.
Plaintiff has asserted a claim for Uninsured Motorists benefits, ‘pursuant to Defendant Dyc s policy

of insurance w1th the Unnamed Defendant, Progresswc Insurance Company. Written dJscovery
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has been exchanged and the Plaintiff has been deposed. The Unnamed Defendant noticed the
deposition of McCrorey, but he did not appear. The parties have been unable to take the deposition
of Defendant Dye. The Unnamed Defendant now moves for summary judgment on the grounds

that the Plaintiff has failed to satisfy the terms of S.C. Gen. Stat. §38-77-170.
ARGUMENT

L THE PLAINTIFF HAS FATLED TO COMPLY WITH THE TERMS OF S.C.
GEN. STAT. §38-77-170 REGARDING HIS CLAIM FOR UNINSURED
 MOTORIST BENEFITS. THEREFORE, HIS CLAIM MUST BE DISMISSED.

Plaintiff is making a claim for uninsured motorist benefits as the result of a “phantom”-vehicie
that allegedly ran the vehicle in which he was a passenger off the road. In order for a claimant to
prevail on an uninsured motorist claim where there was no direct contact between vehicles, he

must comply with the relevant statutes. Specifically, the claimant must satisfy the following:

SECTION 38-77-170. Conditions to sue or recover under uninsured
motorist provision when awner or operator of motor vehicle causing
injury or damage is unknown. '

If the owner or operator of any motor vehicle which causes bodily -
injury or property damage to the insured is unknown, there is no
right of action or recovery under the uninsured motorist provision, .
unless: ' -

(1) the insured or someone in his behalf has reported the accident to
some appropriate police authority within a reasonable time, under
all the circumstances, after its occurrence; -

(2) the injury or damage was caused by physical contact with the
unknown vehicle, or the accident must have been witnessed by
someoane other than the owner or operator of the insured vehicle;
provided however, the witness must sign an affidavit attesting to the
truth of the facts of the accident contained in the affidavit;

(3) the insured was not negligent in failing to determine the identity
of the other vehicle and the driver of the other vehicle at the time of

the accident,
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The following statement must be prominently displayed on the face
of the affidavit provided in 1tem (2) abave:

A FALSE STATEMENT CONCERN[NG THE FACTS
CONTAINED IN THIS AFFIDAVIT MAY SUBIJECT THE
PERSON MAKING THE FALSE STATEMENT TO CRIMINAL
PENALTIES AS PROVIDED BY LAW. '

Plalrmff filed this action on January 12, 2016, On November 18, 2016 he executed an

affidavit in support of his ctaim. (Exhibit 1).Plaintiff was deposed on August 17, 2017. ‘E‘(h]blt

2) He executed 2 second affidavil on September 26, 2017, (Exhibit 3) Paragraphs 1-9 of the two

affidavits are identical. However, the 2017 affidavit contains two additional paragraphs that state

there was no contact between Mr, Dye’s vehicle and the phantom vehicle and that law enforcement

" was called to the scene of the accident 10 investigate. Additionally, the 2017 affidavit contains the

following language above the signature line: “A FALSE STATEMENT CONCERNING THE
FACTS CONTAINED IN THIS AFFIDAVIT MAY SUBJECT THE PERSON MAKING THE

FALSE STATEMENT TO CRIMINAL PENALTIES AS PROVIDED BY LAW.”
A. No Affidavit Prior to Filing Suit

Per the language of SC Gen. Stat. §38-77-170, a plaintiff seeking unin‘sured motorist

coverage where there was no physical contact between vehicles must produce an affidavit that '

complies with the statute’s terms as a condition precedent to filing suit. The Plaintiff did not

produce aniy affidavit until over 10 months after he filed this action. For purposes of pursuing a

claim for uninsured motorist benefits, this affidavit was required prior to filing suit.

In Collins v. Doe, 352 S.C. 462 (2002), the South Carolina Supreme Court held that strict

compliance with §38-77-170 is required as a prerequisile 10 maintaining a cause of action under

the statute. In Collins, the plaintiff filed suit against a John Doe for purposes of pursuing an
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uninsured motorist claim. No witness affidavit was ever produced, as required by the statute, but

the plaintiff did produce a witness ai trial who testified that a vehicle driven by John Doe caused

" the accident. The trial court granted a directed verdict on the grounds that the plaintiff had failed

to produce the required affidavit. Plaintiff argued that the witness’. testimony was sufficient to
satisfy the statute’s requireménts. The Court of Appeals reversed the trial court and the Supreme
Court again reversed, holding that the trial court was correct in its dismissal of the plaintifi’s action

for failure to comply with the terms of the statute.

The Collins court found that the legislature was clear and unambiguous in identifyiﬁg the
“requirements necessary to support a plaintiff’s right of action” and found that “Without a swom

affidavit, a plaintiff has no right of action.” The court went on to hold that “In other words, without

the affidavit, she has no right to bring her case to court.” Id. The Court further stated that “Most

courts take a liberal view when dealing with the quéstion of coverage; however, the procedural '

obligations that the insured must discharge in order to recover, since they are prescribed by statute,

are viewed by the courts as mandatory, and strict compliance with them 1is a prerequisite to

recover.” 1d. By stating that without an affidavit there is no right of action, the Court is making
clear that the affidavit is a condition precedent to filing suit and that no suit may be initiated without

first fulfilling the statutory requirement.

in an earlier decision the Supreme Court held that “proof of physical contact, & requirement
in the predecessor statute to Section 38-77-170, was a condilion precedent to 4 pléinﬁft’ s right of
action against an unknown Joc Doe defendant.” Wynn v: Doe, 255 S.C. 509 (1971). (exr;pbagis
added) Here, the Court exphcxﬂy held that the requirements of the statule were conditions
precedent to filing suit. Again, no suit may be filed without first complying with the terms of the

statute. Because the Plaintiff failed to do this, his suit must be dismissed.
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B.  November 18,2016 Affidavit did not Comply with Statute

Even if the deems the Plaintiff’s November 18, 2016 statute as timely, the affidavit did not

comply with the requirements of the statute. Specifically, subseétion 3 of‘S.C. Gen. Stat. §38-77—
170 required that any such afﬁdavi; contain the following statement, “A FALSE STATEMENT
CONCERNING THE FACTS CONTAINED IN THIS AFFIDAVIT MAY SUBJECT THE
PERSQN.MAKI"NG THE FALSE STATEMENT TO CRIMINAL PENALTIES AS PROVIDED
BY LAW,” and be prominently displayed on the face of the affidavit. No such statement appeared
on the 2016 affidavit, making it non—coxr‘lpliant with the statute. As‘Apreviously noted, the
procedural obligations that the insured must dischafge in‘order 10 recdver, since they areA prescribed
by statute, are viéwed by the courts as mandatory, and strict compliance with themis a prercquiéite
to recover.” Collins v. Doe, 352 S.C. 462 (2002). Thé Plaintiff’s affidavit did not comply,

therefore no right to bring suit existed. His suit must therefore be dismissed.
C. Plaintiff’s Affidavits Contradict Deposition Testimony

Plaintiff made clear in his deposition testimony on August 17, 2017 that he did hdl see the
f)hanto'n".t vehicle in his Jane of travel at any time. He testified that he said he heard Dye say “Oh,
the truck coming at me” (Ex. 2, pag\e 48, line 9) and that it was “coming towards us.” (Ex. 2, page
49, line 16). When asked to clarify whether Dye simply stated that a vehicle was approaching

them or approacﬁing them in their lane, Rice testified “I can only tell you_.what he said.” (Ex.2,

page 49, line 12) Rice was then asked sbeciﬁcally if he ever saw the other vehicle in his lane, and |

he testified “No, [ didn’t see it.” (Ex. 2, page 49, line 19) He further clarified that he didn’t see
the vehicle because “Actually, I was — on the phone.” (Ex. 2, page 49, lines 20-23) He testified

once more that he never saw the phantom vehicle in his lane of travel. (Ex. 2, page 50, lines 8-10)
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The Plaintiff then presented an affidavit on September 26, 2017 that states “I observed two

headlights traveling in the oncoming lane of travel.” (Ex. 3, paragraph 5) To begin with, the -

statement in the affidavit is somewhat confusing., If this is to be interpreted as meaning that the
headlights were in the opposite lane of travel, then the Plaintiff has failed identify any vehicle
illegally ﬁaveling in his Jane that might have caused the accident. If this is interpreted as meaning

that the head'lights were in the Plaintiff’s lane of travel, then it is in contradiction with the Plaintiff’s

prior deposition testimony, as described in the preceding paragraph. It is well established that a

' party cannot provide an affidavit that conflicts with prior testimony for the purpose of avoiding

summary judgment, See: Cothran v. Brown, 357 8.C. 210, 218, 592 S.E.2d. 629, 633 (2004)

{(holding that “a court may disregard subsequent affidavit as a ‘sham,” that s, as not creating an
issue of fact for purposes of summary judgment, by submitting the subsequent affidavit to

contradict the party’s own prior sworn statement”)

In addition to the Plaintiff’s testimony that he did not seevthc phantom vehicle in his lane
of travel, there is no statement from McCrorey about 2 phantom vehicle crossing the center line,
as he did not Show up for his deposition and hés not €xecuted any affidavits. Defendant Dye has
also not provided any tesnmony in the form of an affidavit or depos:txon In sum, thcre is no
evidence from anyone that John Doe was negligent or causmg the subject accident, and no

testimony sufﬁc,iago comply with the terms of SC Gen. Stat. §38-77-170.

CONCLUSION

For the foregoing reasons, the Plaintiff has failed to comply with the express terms of SC
Gen, Stat. §38-77-170 in regard to his claim for uninsured motorist benefits. As such, the

 Plaintiff’s claims against John Doe, and his claim for uninsured motorist benefits must be

dismissed.
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THIS TRE 13™ pAY oOF MARCH, 2018.

 Willsop Jones Carter & Baxley, P.A.

Carrie Hailman @'Brien

Email: chobrigi@wjlaw.net

11440 Carme! Commons Boulevard
Suite 206 .

Charlotte, NC 28226

(704) 247-9679 {phone)

(704) 544-1719 (fax)

ATTORNEYS FOR THE UNNAMED
DEFENDANT
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing document, Memorandum of Law in Support of the
Unnamed Defendant’s Motion for Summary Judgment, was served upon all counsel of Record:

& as an attachment to an electronic correspondence

® by depositing a copy of the same in an official depository of the United States
mail in a postage-paid envelope _ '

| via facsimile, or

O by hand delivery

addressed as follows:

~ =)
S. HAMPTON EADON, LI, ESQUIRE o O
HARRIS & GRAVES, P.A. - a% %
a2 P
P.0.Box 11566 ek 72
AP
COLUMBIA, SC 29211 OFC <
(803) 799-2911 257, %
ATTORNEY FOR PLAINTIFF o2 g
PETER RICE %%6% g
. G .

MicHAEL T. COULTER, ESQUIRE
CLARKSON, WALSH, & COULTER, P.A.
P.O.Box 6728
GREENVILLE, SC 29606-6728 _
(864)232-4400/(864) 672-7102/(864)235-4399 (F)
_ ATTORNEY FOR DEFENDANT
BosBY RAEDYE

This the 13™ day of March, 2018.

Carrie Hiilj{lan O'Brien
Email: chobrien@wjlaw.net
11440 Carmel Commons Boulevard
Suite 206
Charlotte, NC 28226
(704) 247-9679 (phone)
©(704) 544-1719 (fax)

ATTORNEYS FOR THE UNNAMED
DEFENDANT
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. AUG 162019
SC Court of Appeals

STATE OF SOUTH CAROLINA 8
o , ‘3 AV Y I THE COURT OF COMMON PLEAS
COUNTY OF FAIRFIELD 7018 APR |
‘J‘-)
, F \r\r JARY 9F OURTY
Peter Rice, kﬁ{ M BQHQS
Civil ActionNo, 2016CP20011
Plamtlﬁ‘(s), '
vs, ORDER DENYING JOHN DOE’S
: : MOTION FOR SUMMARY JUDGMENT
John Doe, :
Défendant(s).

This matter came before the Court upon a Motion for Summary Judgment ﬁled by Defendant
John Doe (“Doe”). The Coust heard arguments from counsel on March 14, 2018, at the Fairfield County
Courthouse, Plaintiff was represented by S. Hampton Eadon ILL Defendant Doe was represented by
Carrie H. O’Brien. After reviewing the wri‘ttenAsubmissions and hearing oral argument, this Court denies
Dcfendgn't Doe's Mation. |

FACTUAL BACKGROUND

This action arises oui of a motor vehicle collision that occurred on April 17, 2015 in Fairfield

County, SC. Plaintiff Peter Rice (-‘Rice”) was a passenger in a vehicle driven by Bobby Rae Dye. Non-

party Detrick McCrorey was'alsq a passenger in the vehicle driven by Mr, Dye. While traveling south on
Hwy 901, Plaintiff alleges that an unknown vehicle traveling north on Hwy 90i éame across the center
line, causing Mr. Dye to leave the highway and strike a tree, thereby injuring Plaintiff Rice:. The owner
and opefator of thg» John Doe vehicle remains unknown, It is undisputed ‘that there was ﬁo contacl
between the John Doe vehicle and the vehicle driven by Bobby Rae Dye

Plaintiff filed this action against Defendant Doe and Bobby Rae Day on January 12, 2016, During
the péndency of the case, Plaintiff’s claim against Mr. Dye has been reso]ved and he has been dismissed
from the lawsuit, Written discovery has been exchanged and Ph;iintiﬂ” Rice has been deposed twice and

Bobby Rae Dye has been deposed once,

s
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STANDARD -

“[1]n cases applying the preponderance of the evidence burden of proof, the non-moving party is .

~ only required to submit a mere scintilla of evidence in order to withstand a motion for summary

judgment.” Hancock v. Mid-South Management Co.. Inc,, 381 S.C. 326,330 (2009). “Even when there is
no dispute as to evidentiary'facts, but only as to the conclusions or inferences to be drawn from them,

summary judgment should be denied.” B&B Liquors, Inc. v. O'Neil, 361 S.C. 267, 270 (Ct. App. 2004),

“Morever, summary judgment is a drastic remedy which should be cautiously invoked so no person will
be improperly deprived of a trial of the disputed factual issues.” Id.

DISCUSSION

Defendant Doe's motion is based upon the grounds that the Plaintiff has failed to satisfy the terms

of S.C, Code §38-77-170, namely due to alleged defects with the affidavit requirement. Defense counsel’s

_oral argument in support of their Motion alleged two deficiencies in the affidavit requirement, The Court

will address each argument in turn.

In a situation where there is no physical contact with the unknown vehicle, S.C. Code §38—77-l70
) rgquires that “the accident muﬁt have been witnessed by someone other than the owner or-operator of
the insured vehicle; prov.idcd however, tﬁe witness must sién an affidavi.t attesting to the truth of the facﬁ
of the accident contained in the affidavit”” There is also an endorsémgnt that must be displayed on the
affidavit stating, “A false statement concerning the facts contained in this affidavit may subject the person
making the false statement to criminal penalties as providéd by law”.

er. Dye was the ownéf/éperator of the Insured vehicle and as such, would not be qualified to sign
an affidavit pursuant to S.C. Code §38-77-170 (2). Plaintiff Rice qualifies as a witness able to provide thé

statutorily required affidavit, as he was not an owner or operator of the insured vehicle. Plaintiff Rice

executed an Affidavit on November 18, 2016 based upon his personal observations from the night of the -

wreck, On September 26, 2017, Plaintiff Rice executed a second affidavit, which contained the identical

- language from the first affidavit along with two additional paragraphs stating that there was no contact

2

F~
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between Mr, Dye’s vehicle and the John Doe vehiclé and that the wreck was reported to law enforcement.
The September 2017 affidavit alse contained the required statement of S.C; Code §38-77-170 concc_rrﬁng
the implications of making a false statement. '

. ,

Defense counse! argued that Mr. Rice’s affidavit of Noyember 18, 2016 'did not cohtain the
required statutory language of S.C. Code §38-77-170 (2) and the suit must therefore be dismissed.

In Tucker v. Doe, 413 8.C. 389, 776 S.E;;'Zd 121 (S.C. App., 2015), the Cdurt dealt with a similgr
challenge to the s‘ufﬁciency of the witness affidavit, whcre the witnesé executed two affidavits. In Tucker,
the John Doe action was filed on May 14, 2010. On Jhlé/,l4, 2010, the Plaintiff (Tucker) filed a witness

affidavit from Anthony Bemardo that did not include the statutorily required l@gmge. On March 3,

© 2011, Plaintiff (Tucker) filed a second affidavit from Bernardo that included the required statutory

language. The Court disagreed with Doe’s contention thaf the affidavit did not satisfy the statute because

it failed to suggest the driver of the unknown Vehi_cle proximately caused the accident and held that the

statutory affidavit requirement was met. The Court further reasoned that in applying the analysis of

Gilliland v. Doe, 357 S.C. 197, 592 S.E.2d. 626 (S.C. 2004), we hold the effidavit complied with section

38-77-170. (Id, at 399)
I find that the September 26, 2017 affidavit submitted by Mr. Rice satisfies the affidavit

requirements of S.C. Code §38-77-170 (2).

HQ
.Defendant Doe next contends that Plaintiff Rice’s affidavit contradicts his deposition testimony.

At issue in this contention is paragraph 5 of the affidavit. Thé Rice affidavit states, “As we approached a

slight curve of the roadway, 1 observed two headlights traveling in the oncoming lane of travel” (Rice

Affidavit 9 5). In his deposition taken on August 17, 2017, Mr. Rice testified (p. 48, L17):

Q: And did you see the truck coming at you?
A: I'd seen the headlights,

P
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Q: All right. Where were the headlights?

A: Conﬁng towards us. '

Q: Okay. Were they in front of you, to the left of you, to the right
of you? , ' '

A: Well they would be to the left of me.

During his first deposition taken on September. 12, 2016, Plaintiff Rice testified as follows to a

similar ling of questioning (p. 20, L13);

The owner/operator of the vehicle, Bobby Rae Dye was deposed on March 7, 2018, Mr, Dye 4

Q: Okay. Do you have any information as to the identity of that
other vehicle that came into your lane?

A: No, sir. ] was in the back so I couldn’t—all ] seen was —

Q: What kind of ruck was it? Was it like a semi truck or a—
Al wa§ headlights. I couldn’t - I was in the back so I :

testified as to the existence of the John Doe vehicle as well as its focation on the roadway, Mr. Dye

testified (p.10, L.13):

(P.11,L4)

(P.14,L.13)

Q: When you first saw the other vehicle who you are saying his;
was he in your lane or was be in his own lane? '
A: He was in my lane. Two—about—I’d say .abou_t two of his
tires were over in my lane, '

Q: Were you able to determine that other vehicle, whether it was

" atruck or a car or an 18 wheeler or anything like that?

A: It was — it was a truck, a four wheel truck. It was a truck.

Q: Like a pick up truck?

A: Yes, sir. - )

Q: If you would have stayed in your lane of travel, based on your

observation, would you have hit that other vehicle?

" A: Yeah. He would have hit the driver’s side.

Q: Okay. So you—did you feel like you hé.d any—any option

+ other than to do what you did?

A: That, yes, what I had to do. Get out of the road. Get out of his

way.

w2
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Our Supteme Court dealt with a similar factual scenario in the case of Gilliland v, Doe, 357 S.C.

197, 592 S.E.2d. 626 (S.C. 2004). In Gilliland, the witness, Gayle Norris, testified that she saw the lights
of two cars as the cars came around the curve. She also testified that after the accident, she saw the lights
of the car behind the Petitioner/Plaintiff “arc through a field” as if it were making a U-tum. The witness

never saw the unknown vehicle, other than its headlights, In reversing the Court of Appeals, the Supreme

Court held the witmess’s testimony “contained circumstantial evidence that supports Petitioner’s

tcstimonyAthat an unknown driver contributed to her accident. Norris's testimony that she saw the lights
of an unknown car that was turning around and fleeing the scene of Fhe accident sufficiently corroborates
Petitioner’s testimony creating a question of f:;ct as to causation for the jury,” [d, at 202.

The Court of'Appeals in Tucker addresscd‘an alleged insufficiency of the wiﬁless’s testimony
(Bc‘mards) relative to the issue of proximate -cause. The Court stated, “Bemardo descn’be& how Tucker
“suddenly veered to the leﬁ‘aFS if to avoid something in the roadway and in.doing _s-o Struck a cement pillar
supporting thé overpass.” While this statement did not provide direct e‘vidence as to the involvement of an

unknown driver, it amounted to sufficient circumstantial evidence that supported Tucker’s testimony and

the ather evidence in the record suggesting an unknown driver contributed to the accident.” Tucker at.

401.

In applying the Supreme Court’s reasoned decision in Gilliland and the Court of Appeal’s

decision in Tucker, I find that the Rice affidavit creates circumstantial evidence of the John Doe vehicle’s
mvolvement in the wreck and is supported and corcoborated by Mr. Dye s testimony such that a genuine

question of material fact exists that must be determined by a jury.

CONCLUSION
Based upon the foregoing, this Court DENIES Defendant John Doe’s Motion for Summary

Judgment.
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that -- that the affidavit had to have been the basis of
which under 38-77-170, that that was a necessary condition
to sue or recover and so -- and I am -- the Court is
persuaded by the language -- the Supreme Court case of
Collins v. Doe, the language that the Supreme Court spelled
out in there about -- whether the nature of this particular
statute that a strict compliance with that statute is
required and the affidavit -- and I'm not even going to go .
into the sufficiency of the affidaﬁit‘or the sufficiency of
any evidence that might have been presented later on. I
find that the -- that the motion to dismiss is granted
because of the failure to file an affidavit until after an
answer was filed in the case, and so that's the basis for
the Court's ruling. Thank you.

MS. O'BRIEN - Thank you, Your Honor.

MR. EADON - Thank you, Your Honor.

THE COURT - I c¢an do that on a form -- Well, I'll
do a form four. If you would like to submit a more formal
order, Ms. O'Brien then do that. Certainly run it by your
counterparts and then send that to me and I'll review it,
and if I need to make that part of the file, I'll sign it.

Mé. O'BRIEN - Okay. Thank you.

THE COURT - However, I will sign a form four.

Thank y'all.

MR. EADON - Thank you, Judge.
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