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An Orde'r dismissing an action and compelling arbitration, such as the circumstance
presented here, is squect to immediate appeal under well-established South Carolina law. -
Respondent’s Motion to Dismiss this Appeal, therefore, is. without merit and should be
summarily denied. |

In Widener v. Fort Mill Ford, 381 S.C. 522, 674 S.E.2d 172 (Ct. App. 2009), this Court
_held as a matter of first impression that an order dismissing an action without prejudice and

allowing the parties to pursue arbitration was immediately appealable. The exact same situation



is present here. The trial court’s order was based on Respondent’s “Motion to Dismiss and
Compel Arbitration.” Respondent’s motion specifically sought “to dismiss the Complaint
pursuant to Rﬁle 12(b)(6), SCRCP, becaﬁse Plaintiffs are bound by an arbitration clause
requiring them to submit the instant dispute to binding arbitration.” (Motion to Dismiss, Ex. 1 at
p.1). As for the relief sought in its motion, Respondent requested that “the Complaint should be
dismissed, and the Court should enter an order compelling the parties to arbitrate this dispute.”
(Ex. 1 at p. 5). Rather than seeking a stay of the case, Respondent sought outright dismissal of
the Complaint and the trial court granted that requested relief. (Order of Judge Benjamin
granting Respondent’s “motion to dismiss and compel arbitration”, Ex. 2 at p. 14).

Widener makes clear that under these circumstances, whére a dismissal of an action was
granted rather than a stay, Appellants may appeal the trial court’s order. Further, the jurisdiction
of South Carolina appellate court clearly extends to an order dismissing a complaint pursuant to
Rule 12(b)(6). See, e.g., Williams v. Condon, 347 S.C. 227, 553 S.E.2d 496 (Ct. App. 2001)
(“Dismissal of an action pursuant to Rule 12(b)(6) is appealable.”)

While Respondent correctly cites cases holding that an appeal may not be taken from an
order staying a case and compelling arbitration, such circumstance is not presented here. As set
forth above, therefore, the trial court’s order dismissing the Complaint in its entirety is

immediately appealable, and this Court should readily deny' Respondent’s motion to dismiss the
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF RICHLAND ) CASE NO.: 2017-CP-40-03697
)
Amanda Leigh Huskins and Jay R. )
Huskins, )
)
Plaintiffs, ) NOTICE OI' MOTION AND MOTION TO
) DISMISS AND COMPEL ARBITRATION
Vs., )
)
Mungo Homes, LLC, )
)

TO: CHARLES H. MCDONALD, ESQUIRE, H. FREEMAN BELSER, ESQUIRE, AND
WILLIAM C. DILLARD, JR., ESQUIRE: ATTORNEYS FOR PLAINTIFF

YOU WILL PLEASE TAKE NOTICE that the Defendant Mungo Homes, LLC
(“Defendants™), by and through their undersigned attorneys, will move as soon as practicable
before this Honorable Court to dismiss the Complaint pursuant to Rule 12(b)(6), SCRCP, because
Plaintiffs are bound by an arbitration clause requiring them to submit the instant dispute to binding
arbitration.

These motions are based upon the pleadings filed in this matter, the Rules of the Court, all
state and federal statutes, memoranda of law, any other information this Court accepts or is
submitted by Defendant as part of the hearing on this matter.

ARGUMENT
L. PLAINTIFFS’ EXLUSIVE REMEDY IS THROUGH BINDING ARBITRATION

"The question of the arbitrability of a claim is an issue for judicial determination, unless
the parties provide otherwise.” Zabinski v. Bright Acres Assocs., 346 S.C. 580, 596, 553 S.E.2d
110, 118 (2001). "It is the policy of this state and federal law to favor arbitration[,] and “any doubts
concerning the scope of arbitrable issues should be resolved in favor of arbitration."' Landers v.

Fed Deposit Ins. Co., 402 S.C. 100, 109, 739 S.E.2d 209, 213 (2013) (quoting Am. Recovery
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Corp. v. Computerized Thermal Imaging, Inc.,96 F.3d 88, 92 (4th Cir.1996)). "[T]he party resisting
arbitration bears the burden of proving that the claims at issue are unsuitable for arbitration." Hall
v. Green Tree Servicing, LLC, 413 S.C. 267,271,776 S.E.2d 91, 94 (Ct.App.2015).

Plaintiffs entered into a contract to purchase a home to be built by the defendant. (Compl.
Ex. 1, “the Contract™).) The Contract contains an arbitration clause that reads:

Any claim, dispute or other matter in question between the parties
hereto arising out of this Agreement, related to this Agreement or
the breach thereof, including without limitation, disputes relating to
the Property, improvements, or condition, construction or sale
thereof and the deed to be delivered pursuant hereto, shall be
resolved by final and binding arbitration before three (3) arbitrators,
one selected by each party, who shall mutually select the third,
pursuant to the South Carolina Uniform Arbitration Act.

Furthermore, The first page of the Contract contains the following provision in bold, underlined,

capital letters: “THIS AGREEMENT IS SUBJECT TO ARBITRATION PURSUANT TO

S.C. UNTFORM ARBITRATION ACT., S.C. CODE 15-48-10 etseq.” (Ex. L, at1.).

In their Complaint, Plaintiffs allege that the inclusion of a disclaimer of the im{p-lied
warranty of habitability in the Contract (1) constitutes a breach of defendants duty of good faith
and fair dealing; (2) unjustly enriched defendant; and (4) constitute an unfair trade practice by the
defendant. Plaintiffs also seek a declaratory judgment concerning their warranty rights under the
contract. Clearly these allegations fall squarely within the Contract’s requirement that “any claim,
dispute or other matter in question between the parties hereto arising out of this agreement. . .shall
be resolved by final and binding arbitration.” (Ex 1, at 3).

Here, to the extent the South Carolina Uniform Arbitration Act controls, the arbitration
provision is indisputably valid. S.C. Code §15-48-10 expressly states that:

a written agreement to submit any existing controversy to arbitration

or a provision in a written contract to submit to arbitration any
controversy thereafter arising between the parties is valid,



enforceable and irrevocable, save upon such grounds as exist at law
or in equity for the revocation of any contract. Noticé that.a ontract
is subject to -arbitration pursuant to this chapter shall be typed in
underlined capital letters, or rubber-stamped. prominently. on. the
first page of the contract and unless such notice is displayed thereon
the contract shall not be subject to arbitration.

S.C. Code §15-48-10 (emphasis added).

That said, the Supreme Court of South Carolina has repeatedly held that a contract
providing for construction will inherently touch on interstate commerce for no other reason than it
is implausible to suggest that the building materials will be fabricated exclusively in South
Carolina. See Zabinski, 346 S.C. at 594-95, 553 S.E.2d at 117-18 (utilization of out-of-state
materials, contractors and investors implicates interstate commerce); Episcopal Housing v. Fed.
Ins. Co. 269 S.C. 631, 640, 239 S.E.2d 647, 652 (use of labor, supplies, and materials ﬁ‘om out-
of-state sources indicates interstate commerce); Blanton v. Stathos, 351 S.C. 534, 540, 570 S.E.2d
565, 568 (Ct.App.2002) (finding consultation with out-of-state technicivans is an indicator of
interstate commerce).

Thus, although the Contract itself identifies the South Carolina Uniform Arbitration Act,
the Federal Arbitration Act preempts state law. See Mufioz v. Green Tree Fin. Corp., 343 S.C.
531, 538-39, 542 S.E.2d 360, 363-64 (2001) (holding that although parties méy ‘not have
contemplated an interstate transaction at the time of -contract formation, if their contractual
relationship in fact involves interstate commerce, then the FAA nonetheless applies); see
also Allied-Bruce Terminix Cos. v. Dobson, 513 U.S. 265, 277-78, 115 S.Ct. 834 (rejecting the
argument that the FAA applies only where the parties contemplated an interstate transaction and
finding the FAA applies where an agreement that contains an arbitration provision, on the whole,

evidences a transaction that in fact affected interstate commerce); Zabinski 346 S.C. at 591, 553



.S.E.Zd at 115 ("The [United States] Supreme Court utilizes a ‘commerce in fact' test to determine
if the transaction il_wolves interstate commerce for the FAA to apply.").

As the FAA applies, the FAA requires that an arbitration agreement "shall be valid,
irrevocable, and enforceable, save upon such grounds as exist at law or in equity for the revocation
of any contract." 9 U.S.C. § 2. The United States Supreme Court has construed Section 2 of the
FAA as permitting "agreements to arbitrate to be invalidated by generally applicable contract
defenses, such as fraud, duress, or unconscionability." AT&T Mobiﬁty LLC v. Concepcion, 563
U.S. 333, 131 S.Ct. 1740, 1746, 179 L.Ed.2d 742 (2011).

Moreover, according to the United States Supreme Court "unless the challenge is to the
arbitration clause itself, the issue of the contract's validity is considered by the arbitrator in the first
instance." Buckeye Check Cushing, Inc. v. Cardegna, 546 U.S. 440, 445-46, 126 S.Ct. 1204, 163
L.Ed.2d 1038 (2006) (citing Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395, 87
S.Ct. 1801, 18 L.Ed.2d 1270 (1967)).

In the current dispute, the Plaintiffs do not suggest that the arbitration provision is ,
unenforceable'. Rather, the: Plaintﬂ‘fs seek to attack a single provision in the Contract dealing with
the waiver of the implied warranfy of habitability. See, Compl. 97, 8, 11, 18-20). This is a subject
exclusively in the purview of the arbitrator, as it relates to a “dispute or other matter in question
between the parties hereto arising out.of [the Contract]” (Ex. 1 at 3); See Cardegna, 546 U.S. at

445-46, 126 S.Ct. 1204.

"It is unclear how the Plaintiff could allege the arbitration agreement is unenforceable. It is
separately labeled in bold, underlined and capital letter, and the Plaintiffs initialed immediately
below the arbitration provision. '



CONCLUSION

For the reasons stated herein, the Complaint should be dismissed, and the Court should

enter an order compelling the parties to arbitrate this dispute.

This / ‘ Z day of July, 2017.

Respectfully submitted,

EARHART OVE

RSTREET LLC

“DAVID W. ONER
STEVEN R. KROPSKI
State Bar No.: 101441

Attorneys for Defendant

P.O. Box 22528

Charleston, SC 29413
843-972-9400



Mungo Homes, LLC,

STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
)
COUNTY OF RICHLAND ) CASE NO.: 2017-CP-40-03697
)
Amanda Leigh Huskins and Jay R. )
Huskins, )
)
Plaintiffs, ) CERTIFICATE OF SERVICE
)
vs. )
)
)
)

[ hereby certify that I have this day served a copy of the within Notice of Motion and Motion
to Dismiss and Compel Arbitration pleading upon all parties to this matter by depositing a true copy of
same via electronic mail addressed to counsel of record as follows:

Charles H. McDonald, Esq.
H. Freeman Belser, Esq.
William C. Dillard, Jr., Esq.
Belser & Belser, PA
P.O. Box 96
Columbia, South Carolina 29202
Counsel for Plaintiffs

A
This | ] ' day of July, 2017.
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STATE OF SOUTH CAROLINA ) IN THE CIRCUIT COURT
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL
) CIRCUIT
, )
Amanda Leigh Huskins and Jay )
R. Huskins, : ) '
) CASE NO. 2017-CP-40-03697
Plaintiffs, )
) .
v. ) ORDER
)
Mungo Homes, LLC, )
Defendant. )
)
INTRODUCTION

This matter comes before the Court upon Mungo Homes’ Motion to Dismiss and Compel
Arbitration. Judge DeAndrea Gist Benjamin heard arguments of counsel on November 8, 2017 at
the Court of Common Pleas for Richland County, South Carolina. This Court reviewed the
pleadings, memoranda, and arguments of counsel and issues the following Order to GRANT the

Defendant’s Motion to Dismiss and Compel Arbitration.

FACTS

The Huskins are residential buyers who executed a Purchase Agreement with Mungo
Homes, a national builder on June 29, 2015. Compl. § 1. The Purchase Agreement was for the
sale of a tract of land, the construction of a dwelling, and any improvements constructed on the

property. P1.’s Exh. 1. The Purchase Agreement categorizes the transaction as a "Building Job."

Id. A Building Job gave the purchasers [the Huskins], an opportunity to inspect any Addendums

added to the Purchase Agreement for improvements on the property. Id The Purchase
Agreement includes an Addendum where the Huskins requested the placement of the driveway

on the right side of the property. Id. The improvements specified in the Purchase Agreement
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Addendum began in August 21, 2015. Id The Addendum includes a Development Rider
explaining that factors such as weather and local municipalities may cause delays during the
construction and completion of the home. /d Mungo Homes 6btained a permit from Richland
County classifying the improvement as "residential new construction" for a "single family

residence.” /d. In addition, a Certificate of Occupancy was issued for the property on January 19,

2016. Id.

There are two provisions in the Purchase Agreement that are of importance in this

lawsuit. First, is the “Limited Warranty” provision, located on page two of the Purchase

Agreement. In this pfovision, Mungo Homes disclaims the implied warranty of habitability,

suitability for residential purposes, merchantability, or fitness for particular purpose. /d. Mungo
Homes also disclaims liability for consequential, or punitive damages. Id A third-party

corporation is responsible for any warranties or damages claims. /d.

Second, is the “Arbitration and Claims” provision, which is located at the top of page
three of the Purchase Agreement. This provision subjects any claims or disputes aJ/ising out of, or
relating to the Purchase Agreement to arbitration. Id The provision sets a ninety-day period in
which a party can demand &bitration after a claim or dispute arises. Id. The Arbitration and

Claims Provision states:

"Any claim, dispute or other matter in question between the parties hereto arising out of
this Agreement, related to this Agreement or the breach thereof, including without
limitation, disputes relating to the Property, improvements, or the condition, construction,
or sale thereof and the deed to be delivered pursuant hereto, shall be resolved by final and
binding arbitration before three (3) arbitrators, one selected by each party, who shall
mutually select the third, pursuant to the South Carolina Uniform Arbitration Act.
Arbitration shall be commenced by a written demand for arbitration to the other party
specifying the issues for arbitration and designating the demanding party’s arbitrator.
Each and every demand for arbitration shall be made within 90 days after the claim,
dispute or other mater in question has arisen . . . or else any claim, dispute or other matter
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in question not asserted within said time periods shall be deemed waived and forever
barred.” Id.

The Huskins filed a Complaint on June 14, 2017 alleging four causes of action for (1)
breach of contract; (2) unjust enrichment; (3) declaratory relief; and (4) violation of the South
Carolina Unfair Trade Practices Act. Compl. § 23, 27, 32, 34. Mungo Homes filed a Motion to

Dismiss and Compel Arbitration on July 20, 2017. Def. Mot. to Dismiss at 1.

The Huskins put forth thfee main arguments. First, they argue that the Purchase Agreement
involves the sale of a new home. Pl.’s Mem. in Opp’n at 4. Under South Carolina law, the sale
of a new home involves intrastate commerce; it does not involve interstate commerce. Id. The
Federal Arbitration Act does not govern this transaction because interstate commerce is not
involved‘. Id. Rather, the South Carolina Uniform Arbitration Act applies to this transaction. Id.
at 5. Second, they argue the “Arbitration ahd Claims” provision is unconscionable because they
had no meaningful choice to negotiate‘ the terms of the arbitration provisioh and the provision
truncates the statute of limitations for when the Huskins may bring a claim arising out of, or
related to the Purchase Agreement. Pl.'s Mot. in Opp'n at 7-8. This violates public. policy. Id.
Third, the Huskins argue South Carolina precedent requires the court to analyze the "Limited
Warranty" and "Arbitration and Claims" provisions fogether to determine whether the arbitration

provision is unconscionable. Id.

The Defendants argue that the Purchase Agreement involves the sale of property and the
construction of.a dwelling, or improvements to a dwelling. Def. Mot. to Dismiss at 2. The
transaction involved the construction of real estate, which necessarily involves interstate
commerce according to South Carolina law. Id at 3. The Federal Arbitration Act governs
agreements jthat involve interstate commerce. Id. Arbitration of claims subject to the Federal

Arbitration Act require the court to analyze the validity of the arbitration provision in isolation

W~
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from the remainder of the underlying agreement. Def. Reply Mot. at 3. Mungo Homes argues
the “Arbitration and Claims” provision is not unconscionable because the Huskins received an
opportunity to review and make changes fo the Purchase Agreement and Addendum. Def. Reply
Mot. at 4. Further, the “Arbitration and Claims™ provision merely sets a time frame for when
either party may demand arbitration; it does not shorten the statute of limitations to file a claim

arising out of the Purchase Agreement. Id. at 5.

L INTERSTATE COMMERCE: COMMERCE-IN-FACT TEST

The Federal Arbitration Act Section 2 provides that a controversy or claim subject to
arbitration arising out of a contract involving commerce is valid, irrevocable, and enforceable
except upon grounds for revocation of any contract that exists at law or in equity. 9 U.S.C. § 2
(1988). South Carolina has a strong policy favoring arbitration. Zabinski v.v Bright Acres Assoc.,
346 S.C. 580, 590, 553 S.E.2d 110, 115 (2001). |

Section 2 of the Federal Arbitration Act is generally binding on state claims where parties
agree to arbitrate if the underlying transaction involved interstate commerce. South Carélina
courts utilize a “commerce-in-fact” test to determine whether a transaction involves interstate
commerce and subjects arbitration agreements to federal arbitration. Zabinski, 346 S.C. at 591,
.553 S.E.2d at 111. Alternatively phrased, the transaction “must turn out, in fact, to have involved
interstate commerce." Id. The South Carolina Supreme Court instructs the courts to “examine t\he
agreement, the complaint, and the surrounding facts,” to determine whether the transaction
involved interstate commerce. Bradley v. Brentwood Homes, Inc., 398 S.C. 447, 455, 730 S.E.2d
312, 316 (2012) (noting South Carolina courts consistently look to the essential character of the

contract when applying the Federal Arbitration Act).

»
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To determine whether interstate commerce is involved, the Court must determine whether
the transaction was for the sale of a residential home, or a contract for the development or
construction of a home. A contract for the sale of residential real estate does not involve
interstate commerce. Bradley, 398 S.C. at 457, 730 S.E.2d at 317. South Carolina courts accept
that construction projects generally involve interstate travel, purchase of materials, or other

activities across state borders. Zabinski, 346 S.C. at 595, 553 S.E.2d at 118.

This Court analyzed the agreement, the complaint, and the facts to. determine whether the
Purchase Agreement involved interstate commerce. Looking to the Purchase Agreement, there is
one fact that distinguishes this case from Bradley in that the Purchase Agreement in Bradley was
undisputedly for a “completed dwelling”. Bradley, 398 S.C. at 458, 730 S.E.2d at 318. In tﬁs
case, the parties contest whether this contract was for a completed home. The language of the
Purchase Agreement states the transaction involved improvements tb a piece of property and the

Purchase Agreement Addendum indicates a driveway was constructed. P1.’s Exh. 1.

Other language in the I;urchase Agreement in this case points to the involvement of
constructiqn. For instance, the Development Rider states that factors such as weather or local
municipalities, may affect the construction start date or completion of the home. Pl.’s Exh. 1.'
Also, Richland County issued a permit on the property as "residentiai new construction" for a
"single family residence." Id The Purchase Agreement in Bradley checked “N/A” for options
such as: “new construction, house plan, options, and color selection.” Bradley, 398 S.C. at 458,
730 S.E.2d at 318. Applying the commerce-in-fact analysis set forth in Bradley, the essential
character of the Purchase Agreement was for the purchase and improvement of a piece of

property, which involved some level of construction, which likely involved interstate commerce.
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Although the Purchase Agreement in Huskins is distinguishable from the contract in
Bradley, arbitration is grounded in principles of contract law. Parties are generally free to
structure their arbitration agreements as they see fit. Vol Info. Sci., Inc. v. Board of Trustees of
Leland Stanford Junior Univ., 489 U.S. 468, 478 (1989). As such, parties are free to enter
contracts providing for arbitration under rules established by state law rather than rules
established by the Federal Arbitration Act, even if interstate commérce is involved. Munoz v.
Green Tree Fin. Corp., 343 S.C. 531, 542 S.E.2d 360 n.2 (2000). The Federal Arbitration Act
preempts any state procedural law that completely invalidates the parties’ agreement to arbitrate.
Id. at 343 S.C. at 540, S.E.2d at 364 (invalidating the notice requirement contained in South
Carolina's Uniform Arbitration Act because its application would have made the arbitration

agreement completely unenforceable).

The “Arbitration and Claims" provision in this case subjects any controversies arising out
of the Purchase Agreement to arbitration governed by the South Carolina Uniform Arbitration
Act. P1.’s Exh. 1. Although the Purchase Agreement may have involved interstate commerce, the
parties freely agreed that the South Carolina Uniform Arbitration Act would govern. P1.’s Exh. 1.
One of the basic principles of arbitration is to ensure that private agreements to arbitrate are
enforced according to their terms. Volt, 489 U.S. at 109. It follows that the specific terms of the
arbitration provision should be upheld; the South Carolina Uniform Arbitration Act governs this
dispute. Carlson v. South Carolina State Plastering, LLC, 404 S.C. 250, 260, 743 S.E.2d 868,
873-4 (Ct. App. 2013) (applying the South Carolina Uniform Arbitration Act as agreed upon in

the purchase agreement between residential buyer and builder).

IL. UNCONSCIONABILITY
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The South Carolina Uniform Arbitration Act generally provides that where one party denies
the existence of an arbitration agreement raised by an opposing party, a court must determine
whether the agreement to a;‘bitrate exists in the first place. S.C. CODE ANN. § 15-48-20(a)
(2005). If no agreement is found to exist, the court must deny any application to arbitrate. Id. To
determine whether an agreement to arbitrate is valid, or exists, the trial court should apply
ordinary state-law principles that govern the formation of contracts. Simpson v. MSA 'of Myrtle

Beach, Inc., 373 S.C. 14, 22-23 644, S.E.2d 663, 667-68 (2007).

In South Carolina, unconscionability is defined as the absence of meaningful choice on the
part of one party due to one-sided contract provisions, together with terms that are so oppressive
that no reasonable person wpuld make them and no fair and honest person would accept them.
Smith v. D.R. Horton, Inc.,417 S.C. 42,49, 790 S.E.2d 1, 4 (2016); Simpson, 373 S.C. at 24-25,
644 SE.2d at 668. Unconscionability requires courts to focus generally on whether the
arbitration clause is geared toward achieving an unbiased decision by a neutral decision maker.
Simpson, 373 S.C. at 25; 644 S.E.2d at 668-69. If a court finds that any clause of a contract was
unconscionable at the time it was made, the court may refuse to enforce the unconscionable

| clause, or so limit its application so as to avoid any unconscionable result. S.C. CODE ANN. § 36—
2-302(1) (2003); Simpson, 373 S.C. at 24-25, 644 SE.2d at 668. A determin\ation of
unconscionability requires an evaluation of the facts and circumstances surrounding the

particular case. Id.

a. The Huskins lacked meaningful choice to arbitrate their claims because they do not
possess business judgment, did not hire counsel, and were not a substantial
business concern.

Whether one party lacks a meaningful choice to enter an arbitration agreement typically

speaks to the fundamental fairness of the bargaining process. Smith, 417 S.C. at 49, 790 S.E.2d at

o~
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™

4. "In determining whether a party lacked a meaningful choice to arbitrate, courts should
consider, inter alia, the relative disparity in the parties' bargaining power, the parties' relative
sophistication, whether the parties were represented by independent counsel, and whether the

plaintiff is a substantial business concern." Simpson, 373 S.C. at 25, 644 S.E.2d at 669.

Considering the factors set forth in Simpson, the Court finds that the Huskins lacked a
meaningful choice to arbitrate. First, the Huskins do not have business knowledge and did not
hire outside counsel. Pl.’s Mem. in Opp’n at 7. The Huskins are homebuyers: that did not enjoy
substantially stronger bargaining power against a residential builder than any other average
homebuyer. Smith, 417 S.C. at'50, 790 S.E.2d at 4-5. The Court in Simpson acknowledged that
a lack of business judgment leaves the buyer without knowledge of the arbitration agreement’s
éonsequences. Simpson, 373 S.C. at 27, 644 S.E.2d at 670. Second, The Huskins did not hire
independent counsel to discuss the terms of the Purchase Agreement. Pl.’s Mem. in Opp’n at 7;
Simpson, 373 S.C. at 27, 644 S.E.2d at 670. The Huskins, like the buyer in Simpson, were
customers negotiating with a commercial entity that drafted the contract and held substantially

more bargaining power. Compl. § 6-7.; Simpson 373 S.C. at 26, 644 S.E.2d at 670. !

Further, the Huskins lacked a meaningful choice to arbitrate because they were not a
substantial business concern to Mungo Homes. A homebuyer that is a single client to a national
builder is not considered a substantial business concern. Smith, 417 S.C. at SQ, 790 S.E.2d at 5.
The Huskins executed a Purchase Agreement with Mungo Homes that pertained to one tract of

land. Pl.’s Mem. in Opp’n at 7; Compl. § 6-7. The Court finds that the Huskins lacked a

! The Huskins purchased a "critically important” item from Mungo Homes like the buyer in Simpson who purchased
a car from the dealership; a home, like a car, is a modern-day necessity. Compl. § 1; Simpson, 373 S.C. at 27-28, 644

S.E.2d at 670.
SW
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meaningful choice to arbitrate because they did not hire independent counsel, they lacked

business knowledge, and they were not a substantial business concern to Mungo Homes.

b. The arbitration agreement should be analyzed in isolation from the “Limited
Warranty” provision because the warranty provision is clearly outside of the
arbitration provision.

‘When determining the validity of an arbitration provision, courts generaily analyze the
arbitration provision in isolation from the rest of the contract. Carlson v. S.C. State Plastering,
LLC, 404 S.C. 250, 260, 743 S.E.2d 868,.873—74 (Ct. App. 2013); One Belle Hall Prop. Owners
Ass'n, Inc. v. Trammell Crow Residential Co., 418 S.C. 51, 56-58, 791 S.E.2d 286, 289-290 (Ct.
. App. 2016). The Court will analyze the arbitration provision in conjunction with other provisiohs
of the contract when the arbitration provision cross-references other provisions in the contract.

Smith, 417 S.C. at 45, 790 S.E.2d at 2.

The Court finds that the “Limited Warranty Provision” exists outside of the “Arbitration and
Claims” provision. In One Belle, the contract contained a warranty provision that limited the
warranty’s transferability to a roof manufacturer for shingles it produced and contained an
érbitration provision on a separate page. One Belle, 418 S.C. at 59, 791 S.E.2d at 290. The court
found the warranty provisions /were] clearly outside the arbitration agreement and as such the
court would only consider the arbitration agreement in an unconscionability analysis. One Belle,
418 S.C. at 64, 791 S.E.2d at 293. In the Huskins’ case, the “Limited Warranty” provision is
located on the second page of the Purchase Agreement whereas the “Arbitration and Claims”
provision is located at the top of page three, which indicates the “Limited Warranty” provision is
outside the arbitration agreement and should not be considered in the unconscionability analysis
Pl’s- Exh. 1.; see a]so Carlson, 404 S.C. at 260, 743 S.E.2d at 873-74 (determining the

unconscionability of an arbitration agreement required the court to analyze the arbitration
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provision separate from other provisions in the purchase agreement such as a provision limiting

the statute of limitations to bring a claim).

Further, the arbitration provision does not reference the “Limited Warranty” provision
contained in the Purchase Agreement. The arbitration provision in Smith was intertwined within
a complex paragraph titled “Waﬁanties andl Dispute Resolution.” Smith, 417 S.C. at 45, 790
S.E.2d at 2. The “Warranties and Dispute Resolution” pafagraph contained numerous sub-
paragraphs which cross-referenced once another. Jd. To determine whether the arbitration
agreement was unconscionable, the Court in Smith analyzed the “Warranties and Dispute
Resolution” paragraph as a whole because the arbitration provision could not be éxtracted from
the “Warranties and Dispute Resolution” paragraph. Smith, 417 S.C. at 48, 790 S.E.2d at 4.
Unlike the arbitration provision in Smith, the arbitration provision in this case is not intertwined

with the “Limited Warranty” provision. P1.’s Exh. 1; Smith, 417 S.C. at 48, 790 S.E.2d at 4.

This Court, in general, is tasked with whether the arbitration agreement is invalid, not

whether the contract as a whole is invalid. Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388

U.S. 395, 406 (1967). The “Limited Warranty” provision is clearly outside of the “Arbitration
and Claims” provision as both provisions are located on separate pages and headings of the
contract and do not cross reference one another. PL.'s Exh.1. The Court will not consider the

“Limited Warranty" provision to determine the unconscionability of the arbitration provision.

¢. The arbitration agreement is not one sided and oppressive because it does not limit
the Huskins’ statutory remedies, it is clearly labeled, and it applies mutually to
both parties. :

To determine whether an arbitration agreement is one-sided and oppressive the courts look
at a variety of factors. An arbitration clause that limits statutory remedies indicates one-sidedness

and oppressiveness. Simpson, 373 S.C. at 29-30, 644 S.E.2d at 671. An arbitration provision that

10
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stays one party's claims pending the outcome of arbitration, but does not stay the other party’s
claims indicates one-sidedness and oppressiveness. Simpson, 373 S.C. at 31, 644 S.E.2d at 672.
An arbitration agreement that limits the consumer's ability to bring a warranty claim in a judicial
forum indicates one-sidedness and oppressiveness. Simpson, 373 S.C. at 33, 644 S.E.2d at 673.
A clearly identified, mutual arbitration provision that does not limit remedies available by law
indicates a non-oppressive or one-sided arbitration agreement. Carlson, 404 S.C. at 254, 743

S.E.2d at 870.

An arbitration clause that limits statutory remedies is an indicator of a one-sided and
oppressive arbitration clause. Simpson, 373 S.C. at 29-30, 644 S.E.2d at 671. The arbitration
provision in the case at hand sets a time frame of ninety days after any claim or dispute arises in
which a party can demand arbitration. P1.’s Exh. 1. The Huskins filed an action on June 14, 2017

-and Mungo Homes filed a Motion to Compel Arbitration on July 20, 2017, within the ninety- day

time frame. Compl. § 1; Def. Mot. to Dismiss at 1. The ninety-day time frame to demand -

arbitration does not limit the Huskins’ ability to arbitrate claims for damages unlike an
arbitration provision that limits the buyer’s ability to arbitrate any double and treble damages
available under the South Carolina Uniform Trade Practices Act. Simpson, 373 S.C. at 20, 644

S.E.2d at 666.

An arbitration provision that stays one party's claims pending the outcome of arbitration, but
does not stay the other party’s claims is an indicator of a one- sided and oppressive arbitration
clause. Simpson, 373 S.C. at 31, 644 S.E.2d at 672. In Simpson, the arbitration clause subjected
all claims or controversies between the dealer and customer to arbitration. /d. The arbitration
clause included an exception where claims between the dealer against the customer were not

stayed pending the outcome of arbitration. /d. The Court found the arbitration provision was one-

1
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sided and oppressive because the dealer's judicial remedies superseded the consumer's arbitral
remedies. /d. The Court envisioned a scenario where the dealer could initiate a claim in court,
complete the claim, and sell the contested vehicle prior to an arbitrator's determination of the

consumer's rights in the same vehicle. Simpson, 373 S.C. at 32, 644 S.E.2d at 672.

In contrast to the unequal stay of one party’s claims over another’s in Simpson, the
arbitration provision in this case allows both parties to arbitrate their claims equally. Pl.’s Exh. 1.
The arbitration provision calls for binding arbitration before a panel consisting of three
arbitrators: one selected by the Huskins, one selected by Mungo Homes, and one mutually
selected by the arbitrator chosen by each party. Id. Unlike the arbitration provision in Simpson,
the arbitration provision in the Huskins’ case allows both parties to arbitrate the claims or
disputes and includes a process for neutrally selecting the arbitrators. Pl.’s Exh. 1.; Simpson 373

S.C. at 31, 644 S.E.2d at 672.

An arbitration agreement that limits the consumer's ability to bring a warranty claim in a
judicial forum is an indicator of a one-sided and oppressive arbitration provision. Simpson, 373
S.C. at 33, 644 S.E.2d at 673. The arbitration clause in Simpson claimed that “any and all
disputes” including “automobile warranty” and “any consumer protection statute" may be
resolved only by “binding arbitration” which was unenforceable as a matter of public policy for
precluding the buyer from filing claims under the Magnuson Moss Warranty Act. Simpson, 373
S.C. at 33, 644 S.E.2d at 673. The "Arbitration and Claims" provision in the Huskins’ case does

not specifically limit the Huskins' ability to bring a warranty action in a judicial setting.? It

2 The Purchase Agreement contains a separate "Limited Warranty" provision where Mungo Homes disclaims any
liability for the implied warranty of habitability, consequential damages, and punitive damages. Pl.'s Exh. 1. This
provision is outside the "Arbitration and Claims" provision of the contract and is discussed in detail in Section I of
this Order. See Section II(b).
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requires that all claims and disputes arising out of the Purchase Agreement are subject to

arbitration. P1.’s Exh. 1.

A clearly identified, mutual arbitration provision that does not limit remedies available by
law indicates a non-oppressive or one-sided arbitration agr‘eément. Carlson, 404 S.C. at 254,
743 S.E.2d at 870 (Ct. App. 2013). The arbitration agreement at hand is clearly labeled and
underlined at the top of the page. Pl.’s Exh. 1. But see Simpson, 373 S.C. at 28, 644 S.E.2d at 670
(finding the arbitration agreement was unconscionable and noting the inconspicuous nature of
the location of the arbitration clause as paragraph tenrou.t of sixteen on the page). In Carlson, the
arbitration provision did not waive any rights or remedies otherwise available by law. Id
Similarly, the_ “Arbitration and Claims” provision in the Huskins’ case does not preclude their
ability to file warranty claims. Pl.’s Exh. 1 ‘Like the arbitration agreement in Carlson, the
Huskins’ case applies to both parties and allows each party to choose a neutral arbitrator. PL.’s

Exh. 1.; Carlson, 404 S.C. at 260, 743 S.E.2d at 873-74.

The "Arbitration and Claims" provision in the‘Huskins’ case is distinguishable from the
a:bitratibn provision in Simpson because the arbitration provision here does not stay one party’s
claims over the othgr party’s claims, .it does not preclude the Huskins’ from filing a warranty
claim, and it does not divest the Huskins of a right available by statute. Pl.'s Exh. 1. On the
contrary, it is clearly labeled and applies ’t'o both parties mutually. Id.; see generally Carlson, v.
S.C. State Plastering, LLC, 404 S.C. 250, 743 S.E.2d 868 (Ct. App. 2013). This "Arbitration and

Claims" provision is not one-sided and oppressive.

CONCLUSION

The arbitration clause under the Purchase Agreement is governed by the South Carolina

Uniform Arbitration Act because the parties included a choice-of-law provision. There is a valid

13”(,)77/—
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agreement to arbitrate the Huskins' claims because the “Arbitration and Claims” provision is not
unconscionable. Although the Huskins® lacked a meaningful choice to negotiate the terms of the
arbitration provision, when analyzing the “Arbitration and Claims” provision in isolation from
the underlying agreement, the Court finds that the “Arbitration and Claims” provision is not one-

sided and oppressive.

i

For the reasons stated above, Defendant’s Motion to Dismiss and Compel Arbitration is

GRANTED.
. ITIS SO ORDERED.
Columbia, South Carolina W
March ,2018 The Honorable DeAndrea Gist Benjamin
Judge, Court of Common Pleas

Fifth Judicial Circuit
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