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and Mr. Snell as to what their conversations were. Certainly
the way he testified here today I would have liked to have had
him. I mean, that would be a crucial piece of testimony.

Q. - If he had told in a letter to Mr. Snell that he
believed his expert opinion was the defendant's rendition of
what happened was accurate and he was not, he didn't commit
any sort of sex crime?

A. Well, that would be\helpful also. Yes. That in‘dnd
of itself would have been helpful.

Q. Okay. But you had no expert to counter Dr.
Luberoff, correct?

A. That's correct.

Q. And you heard Dr. Friedlander. He would have been

an expert to counter Dr. Luberoff, correct?

A. Yes.

Q She's a pediatrician. He's a pathologist, right?

A. Correct.

o] She as a pediatrician according to her testimony had

a six week course in child abuse, right?

A. Correct.

Q. He's a forensic path -- not a forensic patﬁologist,
but a clinical pathologist who has opinions about what the
physical evidence, th¢ injuries to the body, how they
occurred, correct?

A. Yes.

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
P.O. Box 184, Lexington, South Carolina 29071
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Q. Okay.< So if you had been aware of Dr. Luberoff --
Forget the conversations for a moment. We‘can deal with those
later on. But the testimony as we heard here today( would you
wént-to have put him on the stand?

A. Yes.

Q. Okay. And was it prejudicial to yourrcase and Mr.
Williams' case not to .be able to put him on the stand?

A. Well, the testimony would have beeﬁ beneficial.

Q. But is it prejudicial not to have that testimony?

MS. VALENZUELA: He asked a question.\ He answered

the question. » 4

MR. HARPOOTLIAN: Hé did not, Your Honor; He
obscured a little bit.

BY MR. HARPOOTLIAN:

Q. I know this is tough. You're a friend of Mr.
Snell? -

A. Yes.

é. Okay.- I don't want to bréak up a f?iendship here,

but that witness not being - you weren't told about him. You
didn't know about him. Was it prejudicial not to have an
expert who would have countered Dr. Luberoff?
THE COURT: Hang on. You want to make an objection?
MS. VALENZUELA: Yes. That's my same objection.
Asked and answered.

THE COURT: I'm going to let him answer it but T

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
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remember his first answer.
BY MR. HARPOOTLIAN:
Q. Go ahead.
A. I guess it depends on the definition of prejudicial. -

Did it help his case? Would it have helped his case? I think
so. 'Now, whether the jury would have bought it, I don't -
know.

Q. Well, that's not what I'm - I'm not asking whether
the jury would have bought it. It in terms of preparing and
présenting the case, was it prejudicial? That's what I mean
by prejudicial.

MS. VALENZUELA: Okay. I'm making a different
objection. Calls for a legal conclusion because he's
already explained his understanding of the word
prejudicial and Mr. Harpootlian doesn't like it and so
he'srasking for a different definition of prejudicial and
that's up to the Court to decide the legal definition
based on the testimony that you have heard today.

THE COURT: 1I'll sustain that one. ‘

MR. HARPOOTLIAN: All right.

BY MR. HARPOOTLIAN:

Q. >Now, let me talk to you about a couple of other
things. Was there a question from the jury during its
deliberations?

A. Yes. I don't remember what it was but there was a

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
P.O. Box 184, Lexington, South Carolina 29071
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MR. HARPOOTLIAN: Any objection to introducing this

into evidence? 1It's already part of the court exhibit.

MS. VALENZUELA: No. - No objection I mean. .

(Whereupon, Plaintiff's Exhibit #10 marked for

identification.)

BY MR. HARPOOTLIAN:

Q. Plaintiff's 10 is a copy of a court's exhibit number

2 from the trial file. Tell me,

there were two - that's a

question from the jury. Do you remember that now?

A. Yeah.
Q. Okay. And the first question is what?
A. Can we review that transcript of Dr. Luberoff

testimony or the transcript of Dr. Luberoff testimony.

Q. Okay. And the second question is?

A. Can we get a copy of the, I guess, a state law

related to criminal sexual conduct. Specifically are

interested in words related to penetration.

Q. Okay. So they wanted two things. They wanted a

transcript. I suspect all you did was play it back?

A. I assume. I don't recall.

Q. No transcript ready.

MS. VALENZUELA: The transcript says that they

offered it. It was not played.

MR. HARPOOTLIAN: It was not played.

Steven E. LeBlanc, R.P.R.,
P.O. Box 184, Lexington,

Circuit Court Reporter
South Carolina 29071
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MS. VALENZUELA: It was not played. There was no --

making sure we are all on the right page. The note

comes out and then the jury is brought out and the judge

says

I don't have a transcript so it would have to be

. played out for you and then I can do the charges and then

the jury sent the second note that you have made part of

the same exhibit.

same

live

MR. HARPOOTLIAN: No additional information needed.
MS. VALENZUELA: And I'm assuming that that's the
note.

MR. HARPOOTLIAN: Well, I'll live with that. I'11

with that. I'm fine. I'm fine. But they asked for

THE COURT: The instructions for CSC were given?
MR. HARPOOTLIAN: Yes, sir.

THE COURT: But no testimony was played and no

transcript of the testimony was provided.

MS. VALENZUELA: - I actually thought that the judge

offered to say I can recharge you guys and they went back

and then they sent the note without anything being done.

But if you give me a second I can --

I'll

MR. HARPOOTLIAN: For the purposes of the record

concede that's correct.

BY MR. HARPOOTLIAN:.

Q.

N

What I wanted to show was the jury had a question

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
P.O. Box 184, Lexington, South Carolina 29071
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about two things. Luberoff's testimony and we specifically
are iﬁterested in words related to penetration, okay? So
there was a focus by the jury you knew at this point --
-MS.- VALENZUELA: What was that last thing? What?
Focused on what?
MR. HARPOOTLIAN: We are specifically interested in
words related to penetration.
THE COURT: That's from the jury note?
MR. HARPOOTLIAN: The jury note.
BY MR. HARPOOTLIAN:
Q. So obviously the intricacies of the law and
pénetration were in the jury's mind, correct?
A. Yes.
0. And you knew that was the critical issue?
A. Yeah. I always thought it would be. Yeah.
Q.- And theré was no dispute that the child was
penetrated, correct?
A. Not the vagina but the genital area.
Q. Correct. And it doesn't require penetration of the
vagina to violate the statute?
A. Right.
Q. Because penetration of the genital area is a
violation of the statute unless as you asked Dr. Luberoff it
was a medically recognized procedure, right?

A, Right.

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
P.0O. Box 184, Lexington, South Carolina 29071
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Q. Not that a doctor did it, but it was medically
recognized; is that correct?

A. That's correct.

Q. And you even asked her about that in the abstract.
But you had nobody there to say in this case it was done for
medically recognized, right?

A. That's correct. .

Q. And Dr. Friedlander would have been able to say

A. That's the way he testified today. Yes.

Q. Right. Okay. Now, from a trial strategy standpoint
the SANE nurse, Dr. Clary that put pictures in and testified,
she was not identified at any point as an expert witness; is
that correct?

A. I don't recall her being an expert.

Q. You-objected in the transcript saying she hadn't
been identified; is that correct?

A. Whatever it says. I don't recall.

Q. Okay. Well, for purposes of the record I don't
think anybody disputes that you objected, saying you objected.
You said she hasn't been recognized - she hasn't been named as
an expert witness.

A. Okay.

Q. And then it just sort of goes on. Now, if somebody

has not been named as an expert witness, what --

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
P.O. Box 184, Lexington, South Carolina 29071
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MS. VALENZUELA: Objection to relevance. Just the
same Rule 15. ﬁ
| THE COURT: Okay. All right.
BY‘MR. HARPOOTLIAN:

0. If somebody is not named as an expert witness, what

~avenues do you have to deal with that?

l A. Well, they are not supposed to give opinions at that
point.
Q. Right.

A. So you could move to strike any opinions she gave.

I mean, she can stiil testify as to what she saw.

Q. Correct. But no opinions?

A. No opinions.

Q. But she was allowed to give opinions, correct?
Right?

A. You know, I did not review that testimony.

Q. Okay. But if she was allowed to give opinions and

you did not object to those, you were cross examining her, shé
was qualifigd an expert and allowed to give opinions and you
raised no objection to that, was that error?
MS. VALENZUELA: Objection.
MR. HARPOOTLIAN: Strike that. Strike that.
BY MR. HARPOOTLIAN:
Q. Was there some strategic reason you didn't do

that?

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
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A. No.-

Q. Okay.

A. I don't remember what the opinions were, but I
assume they weren't helpful to us so... There-would be no

reason for me not to object to --

MS. VALENZUELA: Well, Your Honor, I object
at this point because he has no -- He's saying that he
doesn't remember what happened here so he's positing what
may --

THE COURT: For the Court's\understanding, was this
nurse qualified as an expert or not?

MR. HARPOOTLIAN: Yes.

THE COURT: I know she was called as é lay witness
and then was --

MR. HARPOOTLIAN: Qualified as an expert. Your
Honor, let me find the pages.

THE COURT: That's all right. That's all right. I
.don't want to see it right now as long as I have that
fact in my head.

MS. VALENZUELA: She is qualified but I would ask
that he point to where she offers the opinion and let
Mr. Floyd review that real quick so he can answer that
question.

MR. HARPOOTLIAN: Okay.

THE COURT: That's fine. I don't need to see that

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
P.O. Box 184, Lexington, South Carolina 29071
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right now. Just a bit curious.

MR. HARPOOTLIAN: Okay. If we go to page 229. 1It's
in the record already, Your Honor. If I could publish
this just to educate.

THE COURT: Okay.

MR. HARPOOTLIAN: It says, "Ms. Mayes: Your Honor,

at this time the State would offer Marlena Clary as an

expert in the field of forensic nurse examination.

Mr. Floyd, do you have any voir dire? Mr. Floyd: No,
Yéur Honor; I'm a little surprised because she's not
identified as an expert in the State's witness\list they
provided us. The Court: Well, I'll certainly allow you
to voir dire Ms. Clary if ydu would like on that regard.
Mr. Floyd: That's okay, Your Honor. I don't have any
questions."

She is then qualified aslan expert and then she goes
through her examination of the child. And on page 281
she is testifying about the majora. We heard about that.
That's a part of the labia. Are these normal or abnormal
findings? Abnormal. She describes it. So she gave some
opinions. I can't find the sexual abuse opinion. But
give me just a second. Let me have my associate look at
this so we don't stop. I want to go to another area.

Here you go.

BY MR. HARPOOTLIAN:

Steven E. LeBlanc, R.P.R., Circuit Court Réporter
P.O. Box 184, Lexington, South Carolina 29071
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0. Let's talk about Dr. Luberoff. Based on the
documents we have seen, Dr. Luberoff is designated as an
expert and I guess you have to do that in response to Rule 5;
is that right?.

A. Yes. -

Q. I mean, if the process works you serve a Rule 5,
criminal rules of procedure 5. They have to give you names of
experts, documents, statements, right?

A. Correct.

Q. And then they serve a reciprocal one in which they
ask you for basically the same things. Now, as I read Rule 5,
they have got to give you that within 30 days, right?

A. Well, thaﬁ's what it says, but it's not followed
very well.

Q. Well, that's the rule?

A. Yeah. I know that rule says that.

Q. - Okay. And If they don't give it to you within 30
days, then it has to be done pursuant to further order of the
court I believe the rule says. Are we in agreement on that?

A. Right.

Q. Okay. Now, you received designation of her,
Luberoff, as an expert five days before trial according to the
documents that were introduced.

MS. VALENZUELA: Objection. He has no personal

knowledge of that because he wasn't involved in the case

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
P.0. Box 184, Lexington, South Carolina 29071
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at that time.
BY THE WITNESS:
A. I - I don't -- I see what you're saying but I have

no knowledée.
BY MR.- HARPOOTLIAN:
Q. Well, let me show you a document.

THE COURT: He stated he has no knowledgé. If he
wasn't in the case, he wouldn't know. You can show him
the documeng.

MR. HARPOOTLIAN: I know itfs an exhibit, but I
don't know where it is, Your Honor, without tearing up
everything here lookiﬂg for it.

BY MR. HARPOOTLIAN:

7 Q. Assume for the purposes of my question that the
notice of'Dr. Luberoff came five aays before you were
involved.

MS. VALENZUELA: Your Honor, the witness said that
he doesn't know and then I'm sorry that Mr. Harpootlian
cannot find the document to refresh his fecollection but
he can't. do that by asking a question that provides that
information. - ’

MR. HARPOOTLIAN:. Well, let me do this,4

THE COURT: It's in the record.

MR. HARPOOTLIAN: Yes, sir.

THE COURT: He was not notified until after Ms.

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
P.O. Box 184, Lexington, South Carolina 29071
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Mayes took over the case which was within 12 days before

trial. We can leave it there. I mean, that's an

undisputed fact. ‘
BY MR. HARPOOTLIAN:

Q0. I have an e-mail from the Solicitor to -- Here it is
right here. I apologize. Plaintiff's exhibit number 1. This
is on Tuesday -- Wait a minute. On Friday, March 25th.

That's before your - four days before you were involved. This

e-mail goes from Suzanne Mayes
witnesses. Have you seen this
A. No. I don't think T

Q. And it says, denotes

Susan Luberoff, David Ford, Matthew Garber.

to James Snell with a list of
list before?

have ever seen that e-mail.
expert witnesses as follows.

The only one

called was Susan Luberoff, correct?

A. Correct.

Q. Now, the notice five
Rule 5 in your opinion?
Yes.

Okay.

o » o »

Okay.

Well,

days before trial would violate

Did Mr. Snell make you aware of that?
No. I had not seen that e-mail.
If you knew that you were having experts --

first of all, an expert designated five days before

trial, would that be grounds to move for a continuance?

- A, Yes.

Q. Okay.

Steven E. LeBlanc,

Let me say this:

R.P.R.,
P.O. Box 184, Lexington,

You got involved in this

Circuit Court Reporter
South Carolina 29071
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case 24 hours or 48 hours beforehand. Would you have wanted a

little more time to get ready?

A. Well, it depends on what my role was.

Q Right. : .
A.- Any more time is always useful, okay?

0 Right.

A I didn't feel like I needed more time just to be

there and participate in the trial.
And second seat him?
A. Yeah.
Q. I mean, by second seat, I mean, you're gonna sit

there and counsel him, correct?

A. Participate to some extent.

Q. But not to the extent that you ended up
participating?

A. As long as I was there, you know.

Q. No. No. I guess what I'm saying is when you got

hired for $5000.00, did you think you were going to be trying
a CSC case or were you gonna be second seating him?
MS. VALENZUELA: Your Honor, this is has been asked
and answered. We covered this already. -
THE COURT: I agree. He's been asked and answeréd
that.
BY MR. HARPOOTLIAN:

Q. All right. 1In the context -- What you're saying is
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you didn't need anymore time because you were not -- I mean, I
need to understand why you didn't think you needed a
continuance?

A. I thought my role would be to be a seéond chair to
help with questioning of witnesses as necessary. Whatever
needed to be done during the trial, not preparation for the
trial.

Q. Right. Second seat. Okay. Now, had you known that
your role would have been as extensive aslit ended up being,
would you have asked for a continuance so that you could have
an opportunity to prepare more?

MS. VALENZUELA: Objection. Speculation.
THE COURT: I think it's been asked and answered
already. He said more time would be helpful.
MR. HARPOOTLIAN: Yes, Your Honor. Okay.
BY MR. HARPOOTLIAN:

Q. So that's the rational behind not moving for a
continuance?

A. Right. I didn't really think I could move for a
continuance at that late stage just getting in the case.

Q. But she had only notified you five days before?

A. I understand that. I'm saying, yeah. I didn't feel
like I was retained to just go back over everything and make
sure all the t's were crossed and the i's dotted.

Q. Okay. And so you didn't go back over and make sure
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all the t's were crossed and i's were dotted. After having
finished this trial, do you regret not having the ability or
opportunity to not go back over and cross all the t's and dot
all the i's? - Do you regret -that? ' -

A. - Well, I think the testimony of Dr. Friedlander would
have been helpful. There is no gquestion ébout that.

Q. And that's a t or i1 that wasn't crossea or dotted?

A. Like I say, I don't know what conversation hé had
with Mr. Snell, that Mr. Friedlander had. For some reason he
wasn't called. Suref what he said here and what I heard today
would héve been very helpful. ‘

Q. Okay. Now, let's talk a little bit about your‘;
when you were participatingvin the trial, there was initially
-- Okay. There were exhibits -- Let me get these numbers
correct.

MR. HARPOOTLIAN: I'm not going to introduce these
into evidence. As I understand it the entire trial
record is part of the record here, correct?

MS. VALENZUELA: I would agree with that.

MR. HARPOOTLIAN: Okay. Your Honor, if they are
not, I would like an opportunity later on to make these a
part of the record here. I believe they are.

THE COURT: They're a part of the record.

BY MR. HARPOOTLIAN:

Q. Okay. So the State offered through Ms. Clary
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exhibits 9, 10, and 11. Let me show these to you. 9 which is

a sketch, right? With a list of the injuries?

A. Yes.

Q. 10 which is more injuries to the head, mouth,
correct?

A. Yep.

Q. And 11 which is a drawing of the vaginal area of the

child with injuries listed?
A. | Yeah.
Q. And these were done by Nurse Clary who had been

qualified as an expert and introduced through her, correct?

A. I think so. I don't have an independent
recollection.

Q. Do you remember objecting to these?

A. I think we did object to them. They were admitted

over our objection.

Q. Why did you object to them?

A. I don't remember the argument that I made there. I
thought they were too graphic.

Q. Too graphic. And you thought they were prejudicial,

correct?
A. Prejudicial.
Q. And so the prejudicial value would outweigh any

probative value?

A. 403.
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Q. Rule of evidence 403. And-yet you did not object to
State's exhibit 20, 19, 17, and 16, cofrect?

A..  That's correct.

Q.- And if -those were too prejudicial,iprejudicial
Qu£weighs*the probative, why were those not prejudicial, a
picture of a 15 month old vagina with bruising on it?

A.. ‘Well, almost all evidence produced by the State is

pfejudicial.

Q. Absolutely.
A.. The difference -- I didn't have any major trial-
strategy to not object. I did feel that the. difference would

be that was created by someone else. -You know, kind of their

"interpretation of the situation whereas these were actually

photographs of the injuries.

Q.. Well, if you look at this photograph of the baby's

‘vagina -- I'm sorry. We're not calling it a vagina. I'm

doiﬁg the same thing now. Vaginal genital area, these two
pictures, what's a jﬁry going to léarn from this? What‘
probative vélue do they have? I mean, the laymen can't look
at this' and say anything, can they?

A. Well, I'm not sure if those are bruises I see on
there or not, you know. I had no major trial strategy to not
object{ okay?

Q. But you did object‘to tﬁe drawings?

A. Yes.
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Q. But not to the pictures?
A. Right.

Q. Okay. Let me point you to your closing argument.

- And you did the closing argument for the defendant? Mr. Snell

did not, correct?

A. Correct. 1

Q. Page 553 of the transcript. Let me reéd this to
you. He, you're referring to Mr. Williams, then asked about
some bruising in the'lower pért of the area of the labia and
hymen and clitoris. The only way he'd explained that is from
the poopy diaper that he changed.

Now, you have heard Dr. Luberoff on-that point.
What did she say? Yes. It's appropriate for an adult to
touch a child's private areas. A female child's private area,
the genitalia while cleaning a diaper. That's not a sexual
act. That's an act of hygiene and that's what he was doing.
Maybe he was toa rough and he freely admits it because there
was some bruising, caused some bruising but that doesn't make
him a sexual molester. You know why it's not a sexual act?
You know where there's no bruising on the interior of the
vagina, there's no bruising on the interior of the vagina.
You heard Dr. Luberoff talking about, yoﬁ know, taking us back
into the various areas of the vagina itself.
So what you ha#e got is bruising caused by being too

rough wiping the child's diaper, wiping the child off, getting
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between the folds too rPugh with it and it caused bruising.
MS. VALENZUELA: Objection. If he's gonna publish
this part to you, it's actually a pretty important part
that he just skipped. He skipped a few lines about, she
had testified that there was no bruising on the vagina,
on the interior of the vagina.

MR. HARPOOTLIAN: I'll read that.
BY MR. HARPOOTLIAN:

Q. "You heard Dr. Luberoff talking about, you know,
taking us back into the various areas of the végina itself.
No bruising on the vagina, on the intériof of the vagina and
if it waé a sexual act, then thefé would have been penetration
of the wvagina.”

Now, let's stop right there. She's réporting about
that . >Is your defense in this case -- I mean, does it have to
be a sexuél act?

N A. No.
Q. Okay. So why are you arguing that?
A. I guess just to emphasize it to . the jury that it's
not a sexual act. » B
Q. But the State doesn't have to pfqve‘it's a sexual
act?
‘ A. No; It doesn't.

Q. So the judge is gonna tell them it doesn't have to

be and does tell them in the .charge it doesn't have to be a
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sexual act, right?
A. Right.
Q. So when you're arguing that to them, you're arguing

to them inconsistent with the law that the judge is gonna tell
them?

A. Well, we talked about penetration earlier.

Q. Right.

A. And so, no. I don't see any problem with that
there, Mr. Harpootlian.

' Q. Okay. You probably didn't. "So what you have got
is bruising; being too rough, wipihg the child's diaper,
wiping the child off, getting between the folds, too rough
with her causing bruising. How else do we know it's not a
sexual? There's no forensics to reveal any tyﬁe of sexual
act. Sd what, I guess, I'm asking is this: Your defense was
the injury was caused doing something that was medically

necessary which you quote Dr. Luberoff and which is consistent

with his statement."

- And I guess:I get back to wouldn't it have been nice

to have Dr. Friedlander's testimony to be able to cite in your

final argument?

A. Yes. I would have emphasized that.
Q. And then there would have been a disﬁute of fact,
correct?
‘ A. That's correct.
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Q. During the trial, was there any discussion as to
whether or not to put Mr. Williams on the stand between you
and Mr. Snell?

A. -Yes. We always talk about that. - -

Q. Right.

A. Yes. That was talked about.

Q- He had given a'statemeﬁt describing what happened so

what was the purpose ' in putting him on the stand?
A. I guess just to see the jury - you know, to see,
have the jury see him and evaluate him.
Q. - Now, if you hadn't put up Mr. Williams or the DSS
worker, would you have gotten last argument?
A. Yes.
MS. VALENZUELA: Objection, Your Honor. Just the
same Rule 15, relevahce argument.
THE COURT: Continue. Objection overruled. I'm
gonna allow it.

BY MR. HARPOOTLIAN:

Q. Is that a strategic decision you have to make?
A. Yes.
Q. And in this case y'all sat down and made that

strategic decision. Better to put him and the woman up from
DSS than get last argument?
A. Yes.

Q. You have a distinct memory of doing that with Mr.
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i Snell?

2 A. Yeah. We discussed whether or not to call him.

3 MR. HARPOOTLIAN: No further questions. I believe

4 - the Attorney General may ha&e a couple questions.

5 ~_ MS. VALENZUELA: One thing I just want to clarify.

6 So earlier -- I looked up the transcript. Earlier I said
7 that the judge had not recharged the jury but what they

8 did is by agreement they sent three pages of the actual

9 jury charge back with the jury. I just wanted to correct
10 myself.

11 THE COURT: Okay. That's a common practice that I
12 use, too, so that makes sense.

13 MR. HARPOOTLIAN: For purposes of my questioning

14 that wasn't really why -- What happened is what they

15 asked.

16 THE COURT: Okay. What Judge Young did, he and I

17 have discussed that before. We both have that practice
18 of sending any portion of the charge to the jury if they
19 have certain questions. |
20 CROSS EXAMINATION
21 -~ BY MS. VALENZUELA:
22 Q. Mr. Floyd, how are you-?
23 A. I'm good. How are you?
24 Q. Can I get you a glassxof water?
25 A. I'm okay.
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~ Q. Okay. So I want to talk a little bit about -- Let
me see -- your statements on how Dr. Friedlander may have been

helpful to you. When you do your closing argument, when you
think about the strategy.-of what you're gonna presént in your
case,  is it more helpful to be able to use language or words
from the State's witnesses in support of your case or more
helpful to rely solely on your witnesses' statements when
speaking to the jury?

A. Well, you want anything that's helpful to you.
Yeah. Sure. 1If a State's witness basically exonerates your
client, you're going to certainly harp on that. You use
anything that's beneficial to your client.

0. So you would harp on a State's witness giving you

favorable testimony?

A. Yes. But I wouldn't overlook my own witness
either.
Q. I understand that. And so if you had testimony

which in this case you personally on your cross you got Dr.
Luberoff to agree that the vagina is not actually, the vagina,
you have to pass the hymen to get to the vagina; is that
correct?

A. That's correct.

Q. And you got her to agree that there was no
indication on this child that the, that there had been any

penetration past the hymen to get to the vagina®?
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A. That's correct.

Q. And Mr. Snell argued in directed verdict that one of
the statutory elements here is that there has to be
penetration, however slight there has to be penetration and -
that the State's witness had agreed that there was not
actually penetration into the vagina, correct?

A. Yes.

Q. And then earlier you were asked about your closing
and why you would have been talking about the penétration
point. Were you also'trying to convince the jury that that
statutory element of intrusion into the vagina had not, as
y'all argued, that it required intrusion into the vagina and
that had not been met?

A.( Well, you're trying that and I think also you want
to dispei any notion the jury may have that this was a sexual -
act.

0. And why is it? Like why would you prefer that the
jury think of it as your client being angry versué your client
being sexually attracted to the child that you would want to
leave the jury with one of those impressions more than the
other?

A. Well, because if the jury feels that it's a sexual
act, they are not really going to give your client any benefit
of the doubt, you know. .

Q. And so that was also part of -- I take it that you
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are explaining that that was part of your strategy in the
closing®?

A. . Yes.
Q. -Was one, to address the elements of~the statute and

then two, to try to dispel any sort of idea that your client

was attracted to children or had done this for sexual

reasons?
A. Yes.
Q. Okay. We talked about, you were asked-about these

exhibits and your objection to them and you couldn't quite
remémber and so what I would like to do is I would like to
give yéu a chance to look over when this was admitted and fhe
objec;ion that you made just to see if you feel like it needs
to be clarified as to what the basis of your objection was. -
And I'm turning to page 239, Mr. Floyd, and I'm looking down
at line 19 but, of course, please look at the whole page and
make sure that this is the same area;

nA. Well, it 1ooks<like I objected at that point on the
fact that it's a blown up copy of something they had.

Q. Is it fair to say that your objection there, you
didn't say that this is more prejudicial than it is probative.
You said why does it need to bé blown up to such a size that's
going to give additional import to the jury that I don't think
is appropriate?

A. Yeah.
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0. Okay. And would that have been your same objection
for each of these blown up exhibits? I'm looking at State's
exhibit 9, 10 and 11 when I say that.

- A. . Yes. . - : )

Q. - Okay. And then I'm just holding up for the record
State's exhibit 20, 19, 16 and 17 which are the photographs of
the child's genitals. Are these the same size as exhibits 9,

10, and 117

A. No.
Q. No. Are they, in fact, significantly smaller?
A. Yes.

Q. Okay. Now, some of the things that Mr. Harpootlian
covered- over my objection I just want to touch on very
briefly. When you think. about the stage that you entered into
this representation, did, you feel ready to start this trial
when you did? Did you feel prepared?

A. Yes. Throﬁgh the role I was to play.

Q. Okay. And did you feel that you needed a
continuance either at the beginning of the trial or any time
during the trial?

A. No.

Q. Were you éatisfied with the representation that you
gave Mr. Williams during the trial?

A. Well, I did the best I could for him. I like Mr.

Williams. His family is very nice.
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Q. I want to talk a little bit about what you were
given in preparation because on direct there were some
references to what materials you might have had, what reports
you might have had and you and I had discussed this.. What did
Mr. Snell give you and how was that organized prior to you
starting the trial?

A. I don't remember in detail all the material.

Q. You can speak generally. I don't need a laid out
list. I just need like he gave me theyfile in\the caée.

A. He had it separated into various things like Dr.
Luberoff's reports, and I forget the othef.z I turned that all
over to Mr. ﬁarpooflian. » ‘

Q. Okay. And understanding that, but do you remember
talking to me and saying that Mr. Snell héd given you a very
well organized file with all the different folders laid out?

A. Yes. It was organized. Yes.

Q. Did you in reviewing that have a sense that there
had been a lot of éreparation put into this case in the year
that Mr. Snell had represented the applicant?

A. Yes. I thought so.

Q. Now, I want to just go back to Dr. Friedlander's
testimony. You said earlier that you were in the cburtroom
and you said that you thought his testimony would be helpful.
Do you remember when Dr. Friedlander explained that he had

told Mr. Snell that he would not be able to tesfify that there
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had not been an intrusion into the vulva of the child?

A. Yeah. I remember that part.

Q. Okay. And, in fact, Mr. Snell had been trying to
figure out-a way to do it -he had said. And then-again he -
confirmed herg with me when we were talking about the
photographs,'Dr. Friedlander confirmed that the injuries to
the child indicated that there was a penetrating injury to the
child's hymen? \

A Yes. He found some evidence of injury to the
hymen. |

Q. Okay. Do you remember using some of the evidence
that the State presented in terms of the photos of the child
to describe how anatomically a 15 month old's vaginal area is
a .lot smaller and kind of everything is closer together and
lumped together than a human woman's vaginal area?

A. I don't specifically recall that but I may have.

Q. And I think I can point that out to you. Okay.
I'll come back to that at the end if I find it so I'm gonna
move on. I know that you said that you don't remember that.
Would it be - would one of the things that you would want to
show the jury include trying to show them that the way that
the child's vagina is set up could easily lead to jury when
you're just trying to wipe feces from between the vaginal
lips®? |

A. Sure.
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Q. Now, the State in this case, if you had made an
objection on more prejudicial versus probative from the
photographs; the State in this case needed to prove that there
had been a penetrating injury into the vaginal area,
correct?—

MR. HARPOOTLIAN: Objection, Your Honor. Misstates
the law. Doesn't require intrusion into the vagiﬁal
area. It requires penetration into the genital area
according to the statute.

THE COURT: The Court takes notice of the statute.

BY THE WITNESS:

A. Yeah. I think it's the genital area.
BY MS. VALENZUELA:

Q. Okay. So was the State required to prove that there
was a penetration into the genital area of the child?

A. Yes.

Q. And then there were two different charges here that
thé State had to prove, correcté

A. Yes.

Q. And there were different injuries to the head and to
the arms of the child but then injuries to the private parts
of the child as well?

A. Mm-hmm.

Q. And the injuries, when we are talking about the

private parts, I'm kind of using that more generally because
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there were at least some injuries that were outside of the
genital area. 8o, for example, on the pubic bone area of the
child, correct?

A, Yes. -

Q. And then I think this was one of the photos earlier
but, and we referenced this in Dr. Friedlander's testimony.
I'm taking up State's exhibit 6. Plaintiff's gxhibit 6.
Excuse me. So there is a bruising that can be seen over the

child's like where her lips start on the pubic bone area,

correct?
A. Yes.
Q. And this is, of course, the outside of the, or

arguébly the outside of the genital area of the child?

A. That's correct.

Q. The State needed to prove that this was - the theory
of your client, what your client had been saying in his
written statement and then what he ended up testifying to was
that he was changing the child's diaper and so the State
needed to prove that these injuries were not consistent with
changing a child's, removal the feces from in between a
child's vaginal lips?

A. Yes. Because that would be a defense certainly.

Q. Okay. So they needed to show the extent of the
injuries, correct?

A. That would be one issue.

!
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Q. "~ The type of the injuries, correct?

A. That's correct.

Q. And they also needed to establiéh a timeline for the
case, right? - - - . -

A. Well, yeah. That's always part of a case.

Q. Okay. And when I say a timeline just to make sure
that you and I are on the same page, they needed to establish
that the child received these injuries from the defendant and
so if the defendant was in contact with her alone, you know,
months ago and these are fresh injuries, .then obviously you
can't line that up with the defendant. But if the defendant
was in contact with her within the last 24 hours and these\are
fresh injuries, then that would be the type of evidence that
they would want to show to try to link that up with him,
correct? )

Al That's correct.

Q. And then in this case the State was dealing‘with a
situation where several different peopie had had acéess to the
victim in between the defendant having her and her being taken
to the hospital, correct?

A. That's correct.

Q. Okay. And one thing that we haven't gone intoktoo
much but the diaper, the dirty diaper in this case, diapers
were collected in this case and photographs of those diapers

were presented to the jury?
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I think so but I really don't remember that.
I'm showing you State's exhibit 23.
Okay.

.- Do.you remember that exhibit? - -

> o oo P

Yeah. I remember. : -

Q. And that exhibit is a photograph of a grocery bag
with se&eral diapers inside of it. Do you remember
challenging the collection of those diapers and how a lay
person had gone to the home and collected those diapers and
then turned them into law enforcement?

A. Yes.

Q. And you objected to the chain of evidence very
strongly that these should not come in. And then do you
remember that the State was able to go through those diapers
and show that there was not a diaper with fecal matter inside
those diapers?

A. Yes.

| MS. VALENZUELA: No further questions, Your Honor.
MR. HARPOOTLIAN: Just a few questions, I think.
REDIRECT EXAMINATION
BY MR. HARPOOTLIAN:

Q. Let me let you look at page 325 of the transcript.
This is Dr. Luberoff testifying on direct. I'm showing you
this to perhaps refresh your memory. On line 9 on page 325 --

Well, first of all, State's exhibit 16, 17, 18, 19 and 20,
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those small color pictures there are introduced into the-
record.

"OQuestion: Dr. Luberoff, I want to first start with

any injuries to the head. - You have testified previously about

an injury or hematoma to the back of the head. What, if any,
other points of impact or injury were noted? Answer: Several
areas of the forehead which you can see in the photographs
that you've just projected."
Does thét remind you that these small photographs
were projected on a screen for the jury to see?
A. Yes. I think - I thought we haa some objection to
the way they lookéd on the screen.
Q. Apparently not. I don't see it.
MS. VALENZUELA: Yes. They did.
MR. HARPOOTLIAN: They did? Where? .
MS. VALENZUELA: Okay.
THE COURT: Well, in this courtroom upstairs?
MR. HARPOOTLIAN: Upstairs.
MS. VALENZUELA: It's right after the introduction
of the SANE nurse's --
MR. HARPOOTLIAN: No. I'm talking about this
specific -- This‘is with Dr. Luberoff.
MS. VALENZUELA: Page 286 they raise an objection
with the judge where they talked about how the photos are

looking when they're projected versus how they're looking
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MR. HARPOOTLIAN: But there's no specific objection

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

to these photographs being projected. You would agree
- with me? .- 7
THE COURT: This is Dr. Luberoff rather than the
SANE nurse she's talking about?
MR. HARPOOTLIAN: Correct. This is a separate
witness.
MR. VALENZUELA: The SANE nurse came before Dr.
Luberoff.
MR. HARPOOTLIAN: Right.
THE COURT: All right. I understand.
BY THE WITNESS:
A. No. I did not object to the photographs being
projected. |
BY MR. HARPOOTLIAN:
Q. Being projected. Okay.
A. We objected to the way they looked in the
projection.
Q. Right. But not with Dr. Luberoff. Wwith the

previous witness --

A. Yeah.

Q. -- the SANE nurse. I looked and didn't see any
objection.

A. Yes.
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Q. Okay. So the fact that you had objected to
photographs being préjected earlier lead you to believe you
did not have to object'again? A

A, Yes. - . - - - -

Q. Okay.

A. Although I had no real trial strategy to keep them
out. -

Q. Buf being préjected on a screen four feet by ‘four
feet wogld be more prejudicial than just seeingjit like this,
rigﬁt?- 7 /

‘A. Yes. . - - S

Q. This beiné -- | |

A. If I rec?ll correctly the projectioné\madedthe afeag
look redder.

é; - Right.

vA. It was much more vivid red.

Q0. And bigger. Redder and bigger. But you didn't

object :to these?

A. No. Not to the photographs.

Q. Or to the projection of it when Dr. Luberoff
testified? | u

A. I know we objectedrone time. I don't know if I

objected both times.
Q. You would. not disagree with me it's not in the

record that you objected?
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A. No. I don't dispute that.
Q. Okay. So those were projected redder and bigger,
four by four on a screen for the‘jury to see?
A. Yes. -
Q. And then the small ones were given to-the jury tb

take back into the jury room?

A. Yes.

Q. A momént ago she asked you about diapérs were .
collected and there were no diaperé with fecal matter on them.
A poiice officer did not collect those, correct?

A. That's correct. |

Q. - Some lay person broughf them in. They weren't
collected:in a ‘scientific way, correct?

A. Yes.

Q. And Mr. Williams was asked about that.. He doesn't
know who collected them? 7

A. That's correctl It didn't prove anything anyway.

Q. Right. There was nothing -- Thefe<Wasn't fecal --
There wasn't a fecal - a poopy diaper as they refer to it .in
the record in the group picked up'by some relative of the baby
from a trash can in the house. No police officers) I think
your objection was no police officers ever went and looked at
all the trash cans 6r any of the traéh cans, correc;?

A. That's correct.

Q. Now, let me go to -- Okay. At the directed verdict
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stage Mr. Snell -- And starting on page 445 -- asked for
directed verdict because there's been quote, "no evidence
presented of any penetration into the opening." That's on
page 449. The Court says -- look at it here with me -- "into

the opehing. Snell: Into the genital opening. Court:
Genital opening. Snell: Yes, Your Honor. Court: All
right."

The testimony, according to Snell the testimony is
"there was a bruised hymen and the hymen sits on the outside
of the Vaginal canal which would be the genital opening.
Everything. ‘What are you defining as the genital opening? He
says the vagina. There's no vaginal penetration.”

Now, this is a motion for directéd verdict. Mr.
Snell then is saying the genital opening is the vagina. Is
that correct, that the genital opening is the wvagina?

A. Uhm, no. It came out later. Yeah. That's true.
That's not accurate. Yeah.

Q. So when he's arguing to the Court, did you know at
the time that was not accurate?

A. I don't recall.

Q. But we know now he's making a legal argument to the
judge that's inconsistent with actually what Dr. Luberoff
testified to and you know that the genital‘area begins with
the labia and then it goes to the hymen and then it goes to

the vagina, right? -
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A. Yeah. We got quite an education that day.

Q. Well, apparently not enough for Mr. Snell. So when
he's arguing to the judge that there is no penetration of the
vagina which makes it not a violation of the statute, that the
vagina is the same as the genitalia, does that demonstrate a
basic lack of knowledge of the physiology of a woman's genital
area?

A. Well, I don't know if I would go that far. It's
inaccurate. It's an inaccurate argument.

Q. Okay. Is this my penis (iqdicating)? I wish. But
is it? No!

A. No.

Q. No. 1It's my arm. The vagina is not the genital
area on a woman, is it?

A. It doesn't encompass the entire genital area.

Right.

Q. Well, let me put it to you this way. An expert that
I recently talked to said the labia is the front pérch. The
vagina, you've got to go down the hallway to the living room.
Does that sound right?

A. Yeah.

Q. Okay. So walking in the front door is penetration
of the genital area, right?

A. Correct.

Q. You don't have to go down to the living room. So
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when he says to the judge that the genital area is the vagina,

is he wrong? ‘ B

A. Assuming that the transcript is correct, that could
be wrong. - - ‘ - -
Q. Well; I think we're all gonna have to assume it's

correct because that's what we'ré stuck with here.

A. Yes. - ] oo

Q. Yqu don't -remember him saying that?

A. _No. Idon't spécificailylfemember tﬁat.

é. Well, by the end of the Sta;e!sgcaée the lawyer .

you're supposed to be-second seating‘is not accurately

depicting his underétanding, or is not accurately depicting

" the ‘physiology involved ih this case, correct?

A. Well, that's not a‘correét statement I believe.
Ql Okay. ' And if that is his understanding of £he
physiology at this point, wouid‘it’—;

MS. VALENZUELA: Objecfion, Your Honor. You know,
he has explained that he thought it was like an accident
and a misstatement and thié is ;:\I don't even understand:
this line of questioning right now. But he has already
‘said that ﬁe thinks>it's an accident. He certainly can't
sit ﬁere and tell you what Snell's knowledge of the
genital area is.

MR. HARPOOTLIAN: Your Honor, Snell's knowledge of

the genital area is what he told the Court I would
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submit.
THE COURT: Right. Thatvwould have been a good
question for Snell, not Mr. Floyd.
BY MR. HARPOOTLIAN:
Q. Well, but here - here - here's the question. -If
you'd had an opportunity or Mr. Snell had had -- Well, back

that up. When Mr. Snell is talking to the doctor that

_testified this morning, the people, the doctor we proposed, I

mean, there's nothing to indicate -- Well strike that. I

don't néed'to go into that. But you did not interrupt

Mr. Snell or ask him to correct this with the judge. You knew
at that point there had been penetration, right?

A. 7 Into the genital area. Yes. |

Q. Yeah. Because you asked Dr. Luberoff. You're

asking Dr. Luberoff is there a medically necessary reason to

~do that. So what's Snell talking about?

MS. VALENZUELA:' Objection if that's a question.
THE COURT: I think the record speaks for itself.
You don't>have to ask him that..
MR. HARPOOTLIAN: Well, let me strike that.
THE COURT: All right. ‘
BY“MR. HARPOOTLIAN:
Q. You and Mr. Snell discussed Qhat his motion for
directed verdict would be like? What would be in it?

A.. Yes. We discussed it. I don't remember - I don't
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remember that statement.
Q. Okay. You were asked by the Attornéy General about

timeline witnesses. Did you interview any of the people -- I

. know this is repetitive but I just ‘want to make sure -- any-of

the timeline witnesses that you cross examined, did you ever

‘meet with them before they got on the stand?

A. No.

Q. To youf knoWledée did Mr. Snell ever give ybu any “
notés or anything that wbu1d<have allowed you to prepare to
examine those witnesseé? 7

A. I don't recall anYﬁhing being given to me. "

MR. HARPOOTLIAN: ThankA§ou. No further

guestions. .

VMS. VALENZUELA: Your Honor, I have recross.
THE COURT: Briefly.
' RECROSS EXAMINATION
BY MS. VALENZUELA:

Q. Okay. Just focusing on this last section talking

about penetration. Was one of the theories of your case to

argue that the statutory definition of penetration requires
that the intrusion go past the hymen into the vagina?-

A. Oh, yeah. That's an argument that we tried to
make. »

Q. What you had was a client who had given a written

statement and then took the stand and said, yes, I caused all
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of the injuries that you see here. One of those injuries
being to the hymen but not. reaching the vagina. And so one of
the things y'all were trying to prove is, hey, when the
statute defines this, it actuaily requireé that it get past
the hymen into the Vaginarwhich is what Mr. Snell was arguing

there, right?

A. (Witness nodding‘head.)
Q0. You're nodding your head.
A. Yes.

Q. Okay. And then further than that in the directed
verdict motion you would be familiar with the hundreds of
trials that you have done, when you make a DV motion,
sometimes the judge just says denied. Sometimes there's
argument. In this case the State haa argumeht and then the
court actually listed cases in support of the definition of
penetratiqn, correct?

A, Yeah. Judge McMahon would often do that.

Q. When this one -- I think this is -- No. This is
Judge McMahon. What was I thinking? And then I was. also
thinking Judge Young from earlier.

THE COURT: I said that we had one yesterday on

Judge Young. If I said that on the record, that was a

misstatement by me.
BY MS. VALENZUELA:

Q. Okay. And then the jury questions that Mr.
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Harpootlian brought up to you earlier, did it appear from the
jury's questions that they had a question about the definition
of penetration?

A. They asked -about it. Yes. - -

Q. ~ So your strategy in trial was to see if you could
actually get that penetration issue to get your client off the
hook and it got the judge thinking enough to have to research
the cases and have everything laid out and it got the jury
thinking enough to ask a question about‘whether penetration
had really happened in a case where you had the defendant
admit to the jury that he had céuééd a bruise: on her hymen?

THE COURT: You asked way too much question. You
lost me. |
BY THE WITNESS:

A. Yes.

MS. VALENZUELA: I didn't lose my witness. But'if's
important that I not lose the judge here.
BY MS. VALENZUELA:

Q. So I want to break that down. The statute here
required that the intrusion, that the definition of
penetration be proven, correct?

A. Yeah. I don't recall the exact wording on the
statute right now. -Penetration in the genital are.

Q. And so you can either get that by having the jury

believe that penetration has not been completed or having by
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the judge say that the State hasn't met the elements of the
charge, correct?

A. Correct.

Q. And in this case with your advocacy you were able to
have the judge render a well thought out decision, not just
saying that the directed verdict is denied?

MR. HARPOOTLIAN: Your Honor, I object. She is
testifying.

MS. VALENZUELA: Yeah. It's recross.

THE COURT: Yeah. It's recross.

MS. VALENZUELA: Thank you.

MR. HARPOOTLIAN: It's recross. This is not an
issue that was raised --

MS. VALENZUELA: It was. You raised this.

THE COURT: Wait. Wait. Wait. Don't argue.

MR. HARPOOTLIAN: >Not an issue raised, Your Honor.

THE COURT: Y'all don't argue. I understand the
directed verdict motion was either misstated --

MS. VALENZUELA: But it wasn't misstated.

THE COURT: Perhaps it was. The judge denied it and
that's in the record. Mr. Floyd didn't argue it. He's
presented what he's articulated in the Court's eyes as
they were trying to explain the penetration as a needed
hygiene. Y'all are -- I think we're splitting hairs on

this. I understand what --
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MS. VALENZUELA: But that's what's so important --

THE COURT: I know but --

MS. VALENZUELA: -- is the splitting of the hair
here- because this is the strategy that's being
challenged. They're saying, Mr. Floyd, you didn't ao
what you needed to do on this case. Y'all should have
put in another witness in there to say that this is the
whole thing and then he just spent time saying that Mr.
Snell is a fool becauée‘he doesn't know the definitiéﬁ of
genital area. But Mr. Snell used the correct terminology
here. He was trying to tell the judge that it's not a

genital intrusion. And when it goes to the

effectiveness, if he's having a judge pause and think and

then he's having the jury send out a question on
penetration in a case where the defendant testified that
he did all this, theﬁ it was effective.

THE COURT: TI got the facts. I got the facts. His
opinions don't matter. The jury's opinion is what
matters, and whether it's effective or not I understand. _
Y'ail héve presented ample testimony about the
penetration however slight and whether it was the vagina,
the hymen. I got what happened. I promise you.

MS. VALENZUELA: Okay. Well the way you summarize
it it seems very much matching with Mr. Harpootlian.

THE COURT: Well, I'm looking on the floor of the
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courtroom to see if there's a dead horse down there
because y'all have beat it and I'm just telling you I got
it. 1I've got the facts. It's right there where y'all
have been standing. The two of y'all have been kicking
the same horse. Mr. Floyd has explained it fully, and he
says and I think very accurately they got quite an
education in the trial. Are y'all done with him?

Because I have heard enough.

MR. HARPOOTLIAN: Judge, I would not want PETA to
come in and put me in custody for kicking that horse
anymore.

THE COURT: All right. All right. You can step
down.

THE WITNESS: Am I excused, Judge?

THE COURT: Yes.

MR. HARPOOTLIAN: Judge, give me two seconds and I
think I'm done. I have talked to my client and we rest.
We agree we don't need to put him on the stand.

THE COURT: Okay.

MS. VALENZUELA: I don't have any witnesses.

THE COURT: He called them all for you. Excellent.
All right. We discussed before we took testimony how to
end the case. I think I like the idea of waiting on the
record and asking for pfoposed orders from both sides.

I'm in favor of that.
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MR. HARPOOTLIAN: We will be happy to order the

‘transcript, pay for the transcript and I think he will

submit a copy to the State and they charge them, too.
Okay-. Wellylthéy got money.

MS. VALENZUELA: We both need to order it from you?

THE COURT: No. From him.

MR. HARPOOTLIAN:  And we are happy to do-our part to
keép these poor courtkreporters fed.

COURT REPORTER: Thank you.

MS: VALENZUELA: Yes. Us, too.

" THE COURT: All right.

MR. HARPOOTLIAN: So, Your Hohor, once we get the-
transcfipt and notify Your Honor,. do_ you want to give us
30 days to submit<a propésed order?

THE COURT: If Ms. Valenzuela or her substitute

.counsel needs additional time, I'm going to ‘give them

latitude on that. 30 days sounds very reasonable but
consideringvshe doesn't know.who she's handing off to, I
will allow her latitude on that.

MR. HARPOOTLIAN: *Werwquldn't object. to any as long
as we get the same extension.

THE COURT: Okay. That's fine. You just let me
know.

MS. VALENZUELA: I will. The one question I have is

so we would be, the State would be preparing a proposed
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"order that's limited to the first two paragraphs on the

PCR amendment. If Mr. ﬁarpéotlian is preparing a PCR
proposed order that exceeds that, we don't think that's
fair because -at that point you would have one proposed
order that touches on various issues and we wouldn't have
the chance to touch on all of those issues. So I think
it just needs to be decided what we would be submitting
proposed orders on.

MR. HARPOOTLIAN: Your Honor, if you would give us
until next Monday if we want to ameﬁd in any way based on
the testimony heard hefé, that We would be happy to - if
we get them an\amendment-lohé before; theyAcaﬁ prepare ‘
their order. | (

MS. VALENZUELA: And go I'm gonna object.

THE COURT: All right. Until I see what they say or
if they do it at ali I'm not going to rule. That issue .
is notrbefore me yet.

MR. HARPOOTLIAN: Yes, sir. So we'll go ahead and
make a motion té‘amend as we would in any other case and
the grounds thereof based on what we have heard. We
won't have the transcript; but we’think there's a general

THE COURT: But you may not decide to amend.

MR. HARPOOTLIAN: May not. We're gonna look at it.

It's general lack of preparation and that may be
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encompassed in the failure to call witnesses but --

THE COURT: And so if you do, then she still has a
standing to object to the amendment.

MR. HARPOOTLIAN: Yes, sir.-

THE COURT: I want to make sure that she's clear
that if the amendment has not been made, if it does, Ms.
Valenzuela has a standing objection.

MR. HARPOOTLIAN: We'll do it by next Monday.

MS. VALENZUELA: We are definitely doing it by the
6th which is next Monday?

MR. HARPOOTLIAN: Yes. Absolutely. By close of
business on the 6th.

MS. VALENZUELA: With no extensions? I'm just
trying to make sure that --

MR. HARPOOTLIAN: We're probably going do it by
tomorrow morning if we're gonna do it.

THE COURT: Here is my schedule if y'all need me. I
will be in Saluda Monday doing some graﬁd jury
qualification first term of court. I will be doing pleas
here Tuesday, Thursday and a status conference here on
Wednesday. I will be in Pickens on Friday. So it's a
General Sessions non jury week that I swept up all these
loose ends.

MR. HARPOOTLIAN: Where are you the week after?

THE COURT: Back here doing trial. I'm statusing on
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Wednesday. Saluda and then here. Every other week I'm

in Lexington. Okay. We're off the record.

WHEREUPON, THE HEARING WAS CONCLUDED AT 1:00 P.M.
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I FURTHER CERTIFY that the forgoing 248 pages
constitute a true and accurate record of said proceedings.

I FURTHER CERTIFY that I am neither related, counsel
to, nor of interest to any party hereto;

IN WITNESS WHEREOF, I have hereunto set my hand at
Lexington County, this 20th day of March, 2017.

LR,

cB8teven E. LeBlanc, Sr., R.P K.
Eleventh Circuit Court Reporter
State of South Carolina.

Steven E. LeBlanc, R.P.R., Circuit Court Reporter
P.O. Box 184, Lexington, South Carolina 290'711 052



James Snell

‘“*-
From: Mayes, Suzannes [SMayes@lex-co.com] :
Sent; Tuesday, March'29, 2011 11:03 AM
To: ‘James Snell* .
Subject; RE: State v. Lance Williams
Hi Jim,

There are no written statements from Mr. or Ms. Hutto. Ms. Hutto Is a witness to certain everits which occurred on the
day the child was injured. Her Kome is adjacent to Lee Ann Harvey’s home. She states that Mr. Williams did not come.
outside with the child. Both Mr. & Mrs. Hutto state having concerns that Lance Williams volunteered to-bathe victm
as well as other young female family members,

I do have prints of the photos, you can view them this afternoon if you would like or tomorrow.
Suzanne

Suzanne Mayes

Eleventh Circuit Solicitor's Office
Phone: (803) 785-8257

Fax: (803) 785-8431

From: James Snell [mallto:j: el
Senk: Tuesday, March 29, 2011 9:59 AM
To: Mayes, Suzanne

Subject: RE: State v. Lance Willlams

Do you know If written statements were taken from the Huttos? If not do you know what they are expected to testify
to?

Also do you have prints made of all of the photographs in this case for use in trial?

From: Mayes, Suzanne [majito:SMayes@lex-co.com]

Sent: Friday, March 25, 2011 2:21 PM
To: "James Snell
Subject: State v, Lance Willlams

Dear Jim:
Please find attached the State’s potential witness list.

Suzanne

Suzanne Mayes

Eleventh Circuit Solicitor's Office
Phone: (803) 785-8257

Fax: (803) 785-8431

SNELL_WILLIAMS_000349
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Lo ‘ 6 EdwardE Hutto. Swansea SC
R 7. Rebecca Jones, Neeses, SC

' - 8. Michael Coagper, Neeses, sc. .. - g e
... .. 9~Linda'Cooper, Neeses, SC° . . v : S
oo 40.%DriSusan Luberoff, Palmetto Rnchland Cglumbta, SC, e b
I .’E*Dr Dav:d ord Palméttoﬂlchland Columbla "SC. i we T

"14 Manana Ia‘ry R N., Palmetto Rlchland Columbna SC
15, Adrienne Rlley, SLED, Columbia, SC

-16. Mlldred Moore, Lexnngton sc . . .

.. 17.Det, Eddie Prestsg:acomo LCso - - . L .

.- 8. ShelbyDernck LCSO o e R

-"-,,;-'19 ‘Beth Hamgon'* LCSO T T S
,_';-_20 CandyKyze -LCSO e R O PP I

23 Dét: Shawn Grant Lcs_o E
24, Sgt Palkoski, LCSO

*Denotes expert witnesses as follows: Susan- Luberoff M.D - forensic pedlatncs

including child.abuse assessment.; Dav;d Ford M D‘.Matthew Garber M D -,.’..- . S

| ’:’;pedlatncs and/or eme;gency medlcine o

“ AN

Withess !ist,sdpjecg to lator édanioris as necessary

e
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Willlams, Mr. Lance A. Case Type: CRM __ DOI: 4/16/2010 LM Date: NiA |
| Case #:200002 ( 1363 ) Class: NEG Assigned: BRITTANY Date Opened: 4/17/2010 }
Page 1 of 1

111212016 01:46 PM
. Case Note - Page 1 of 62 o
Date: 04/17/2010 11:56 AM  Staff: JiM Toplc: Jail Visit Case Status [ ]

Met with client at the jail. He is on"suicide precations. Very emotional. Wants his mother to handle his
case for him. Not able to talk or-provide details about specifics.

SNELL_SUBPOENA_000100

1055

9 PSSR Ay S g S P S 1o 0 e UL LE_AE AT A e o tiimact e e e s 4 ey s et oot v s et i e < 4t S Trarrea

L BN e A AN RS YR . DX TS e ST K a3 o S, SO o T




*(Wiliams, Mr;Lance A. T CaseTypoiCRM  DOE487010 LMDawNA
Case- #‘200002 (1363) el ,cggsg: NEG Ass!gned BRITI'ANY " ‘Date Opened‘ 4I17I2010 l

L 111212016 01.46PM I A ' R L T Pa9e1of1 " i‘ -

R S :Ca_s_eNoto PaggZQfG

nm 04/28!2010 0307PM ‘Staam " Tople: Statss . "If‘“fi:ag‘sgswtqié‘,?" CIe T

} 'Attended client‘s bond hearing In General Sesslons today Heard byJudge Newman R T

A

,.Therewasmediacoveragefrombcalw - . e ] o

*Client did not ‘want to withdraw motlon and wait for better opportunity, but wanted o] go forwand

- Discussed with client & mother (Lynn Williams) about good idea to remain silent and not comment on ..
- facts. Thery however “did make oomments - ) . y

Judge)demﬂed‘bond. ‘ : R
- Will be ordering transcript.

SNELL_SUBPOENA_000101 "
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T, LanceA.  CasoType:CRM . DOL 452010 LM Date: NiA |

Case#.200002 (1363) 7. 7 Clags:NEG. Asslgned. BRITTANY Dal:e Opened.4l1712010 i

111212016 0147PM TR I PEEE A EE cL T Pagemofr g

<
Y
5

"nate 0413012010 02:02PM Staff:JM Toplc'Status »:chsesﬁﬁé’ O

Met with Lynn Wilrams (client's mother) and her boyfriend Marc inthe office today
Marc asked me if a!l my clients were in jarl and ifl had ever had bond 'set on a case befone :
Ms. Williams.is very upset and emotional about the case She maintains that the chﬂd is not lnjured or’

not substantially and intentionally injured, Lanoe did nothlng wrong. and that all: charges should be
immediately dismissed. - )

SNELL_SUBPOENA_000102
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* [Wiliams, M, Lance A, _ o CaseType: CRM  DOF4/620T0  Limi Datei NA -

: |Case#'200002 (1363) IR Ctase NEG Assngned BRITTANY . Date Opened: 4/17/2010 |
L 11/2/2016 0148PM o Do T e LN ,;; Lo Page1of1,

Case Note Page4o '62A L e

XY

aDate'05103/2010 06:01 PM Staff'JlM ‘:‘ ST Toplet Jailett cas,sm“s D‘:, "

) «Meeﬁng at LCDC with olient

He is stitl very stressed about hls case and everythmg going on. Very concerned about how thts |s
eﬁecttng his’ mother and other famnly Misses his dlughter C

Understands that once. bond Is demed inGSitisa walting game. Rev:ewed allegaﬁons agaln Iegal )
charges, possible penalty ranges, as well as potential defenses. Talked about his statement - wanted
fo know if it had to be used in-court by presecutor No unueual cnrcumstanes given, no threats. etc,/

Wants hns mother to make decisnons but reviewied with him that it ls hls case and he is the one who

SNELL_SUBPOENA,_000103
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’ vwmams, Mr. LanceA. T Case Type CRM DR ~Doi: 476010 . LiMDate:NA |
| Caso#:200002 (1363) ~ ~ Class: NEG Assigned' BRITTANY _Date Opened' aTrRoto |
MRR0t6 0148PM AR N Page1of1'
. N Co L ‘ CaseNote PageSofgz ‘ S
" Date: 05/26/2010 0442 M samaM Toplc: Status - o icasé'snius"':’
,NotesfromaooPM meetmgwithLanceWnlllams; o L o0 T
1Polygraph concluded; ‘ o S : '

Dr. Watson is doing an evaluation .

- Chris- Brown may call to make appomtment
Possible phystmans provuded by M. Wmams
Dr. Ann Abel

Charleston ScC.

(843) 792-2618

Dr. William E. Sumner

Montgomery, Alabama
(334) 288-8222

SNELL_SUBPOENA_000104
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Willams, Mr.Lance A CaseType. CRM  DORAMSAGI0 LMDamiNA .
|Case#:200002.(1363) ~~ . = - = - Clss:NEG' Assrgned' BRITTANY __ Date Opened: 411712010
eﬁwmmguuz“* S , f

Page1 of1

* Date: 06!01/2010 05: ATPM. statttam - - Topic. Status T  Casestatus. SD :
Meetmg with. Lynn Williams thls afternoon et '
Discussed Case in genelal Asked about when he might be able tog |etout of jall and have a bond

- hearing again. Not happy.with.the’ way the system works on the. .Charges that are.against herson. .
Doesn't think he would hurt a thld orbe rough wnth one. He i isa good father: and Ioves chlldren S

\ -knows not to hurt them
SNELL_SUBPOENA_000105
1060




 [Witiams, MrlanceA OaseType CRM  DOF 41512010 LW Date: NIA
| Caso#:200002 (1363) - ' ClassiNEG Asslgned' BRITTANY Date Qpened 4712010 |
L 112120187 01:48PM. ‘:.‘;j R SRR pageMM
G Caseﬂg_fg-PageZotG@ S LT
Date: 08/04/2010 10:38AM ~ Staff: JIM o Yople: Status “C’aso{St.at[ué*(”

© Met yesterday afteroon with Lynn Williams. She remains concerned - beleives that the child's famﬂy
- may be intenticanlly witholding information or exagerating it to get attention and make the situation
?‘more dramatic for: everyone No actual proof of this or way to verify it- just her thought on the. matter, -

_Othenwlse shels ooncerned that Lance is not holdmg up well and she is deﬁnately not holding up well
Very hard on everyone concerned. Looking forward to the day that this is over and he can walk outof
jall. Feels the police tricked them by havung him voluntarlly come- to the Sheriff's Department to answer
questlons o o

SNELL_SUBPOENA_000106
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W‘llaams, Mr LanoeA . T Case‘lype- CRM

DOI. 411 5/2010

LIM Date NIA s
Date Opened' 4/17/2010

111212016 0148PM

v ) put of work would effect his case or be cause to have it dismissed

L gaseNote Pageaofﬁg,
,,Da 02/11/2011 03 05 PM Staff JIM : Toplc Client Caued- =
. CItent's mother eelled to remind us that her son was in jall She wan&ed to know if the prosecutor bemg

" | case #:300002 (1363) . cussNEG ,; Assigned“ BRITTANY.

Page1of1 bt

Case Status

R
SNELL SUBPOENA 000107
1 062
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Wiliams, M. Lance A~ ~Case Type: CR‘M} T DORANSEOT0 . LiW Date:NA
| Case #:200002 (1353) _ Class:NEG lgned. BRITTANY . Dato Opsned: 41772010

. 11/212016 ouspm

Date. 02/15]2011 0453 M Slnff JIM o

* From: James Snell

To 'Moore Debra‘ o

S cc A c Y
Subjed:l.anoewmiams -
Reoewed 02!15/2011 4 40 37 PM

Ms Moore

 hope you are doing well

CasaNote-gagééafsz‘
o Toplc. E-Mail -

Page 1 of1

e O

Have you had a, chance to revfew my letter about Lance Wllhams? Canyou tell me where you are wuth

that case?

J:;xmes R. Snell, Jr. -
Law Offi ice of James R. Snell Jr LLC
316 South Lake Drlve

- Lexington, South Carolina 209072
(803) 360-3301 | '

" (803) 359-7691 (facsimile)

jamessnell@snelllaw.com

R T S Lo Y, DA S ST AP AT 5 S S e e T A
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Willams, M. LanceA. T Case Type CRM Dor: 4/15&010 LI Date: N/A

.| Case #:200002 (1363) . Class. NEG Asslgned. BRITTANY Date Opened.4l17l2010

11/2/2016 01 48 PM

‘nate. 02116/2011 0452 PM Staft: JIM il Toplc. E-Mail

" From; James Snell f:;,,‘
~To: 'Lynne Wnlliams
, CC: -

- Stbject:. Accounting i

- Received: 02/16/2011 5:47:58 PM ‘ o )
;Ms Williams: Please find attached the Amountmg Summary for Lanoes case.
4.18.10 $3000 paid by Ms. Lumpkin
44710 § 1000 paid by Ms. Williams. for Dr. Watson
4.29.10 $ 500 paid by Ms. Lumpkm ,
5:5.10 $ 425 paid by Ms. Williams for polyg’féph ‘,
5.27.10 $ 500 paid by Ms. Lumpkin '
6.24:10 $.500 paid by Ms. Lumpkin
7.2‘6.10 $ 500 paid by Ms. Lumpkin ‘
" 7.21.10 §82.81 paid by Ms. Williams for Transcript :

8.24.10 $ 500 paid paid by Ms. Lumpkin '

9.27.10 $ 500 paid by Ms. Lumpkin

10.28.10 $ 500 paid by Ms. Lumpkin

11.23.10 $ 500 paid by Ms. Lumpkin
12.27.10$ 500 paid by Ms. Lumpkin
© 1.24.11$500 pajdrﬁ)’r: Ms. Lumpkin

Please-do not ﬁesit@te to cali me if you have aﬁy’ ques;ﬁons. Lee

§ James R. Snell Jr ) . ‘
LawOfﬁoeofJamesR Snell Jr; e -
*316 South Lake Dnve
Lexinggon,»Soum:Caroxingszsozz

(803) 369-3301 SR

(803) 359-7681 (facsimile)

jamessnell@snelllaw.com -
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Be T P - s

Wilame, e Lance A~ Case Type:CRM DO 4/52010  LWMDate:NA

| Cosed:200002 (1383) . -~ Cisss:NEG __Assigned: BRITTANY. . DatsOpened:4A72010 |

U AM2r018 OtaBPM . O L T To o 0 LT T T T ez
oo T ~ase Né je100f62 . A

EL

SNELL_SUBPOENA_000110
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Willlams. WilanceA  © CaseType:CRM  DOE 471572010 LiMDaterNA

.Case #:200002° (1363) _ . - Clwes:NEG  Assigned: E BRITTANY *_Date Opened' 411712010 ﬂ

11/2/2016 0148PM ’ BRI R SRS . Page1of1r o
AM’”Date' C31612011 04:62 PM WSt aM " Topie: E-Mail e CaseStatus A
" From:JamesSnel -~ . ¢ S p T

To: ‘Lynnerlllams o :

CC: . .
Subject: Moﬁon for Bond Hearing
Received: 02/16/2011 6:35:00 PM

Ms. Willlams:’

Please find attached a copy of the bond motion | will b‘erﬁl!lng/ in the morning.

As soon as | hear back from the prosecutor I will let you know. If the prosecutor doesn't cooperate with

me on having the motion scheduled | will directly contact the judge for assistance.
I will be going to see Lance this week.

Thank you again.

James R. Snell, Jr.

Law Office of James R. Snell, Jr;, LLC

316 South Lake Drive
Lexangton South Caralina 299072

.. (803) 359-3301

(803) 369-7691 (facsimjuei 6

o jamessneli@snelllaw.com

ey * Y !
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Williams, Mr. l.anceA " Case Type: CRM T DOR4ME2010  LIMDate:NA
_| Case#: 200002 (1363) L CIass. NEG ' Assigned: BRITTANY Date Opened. 41172010 ,
N Page10f1«_"f

11/2(2(0‘18101:49rPM S j

Dite: 02!16!2011 0551 PM Staff:dM . o Toplc' Client Called '_ Case s‘utusf. 7

Today | called back Lynn Williams to talk about lhe status of her son's case. The proseculor is still
apparantly out ofwork ‘1 e-mailed her a copy of the bond motion and told her l would be filing it rlght

SNELL_SUBPOENA_000112
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wnuams.MrLaneeA. T case'rype RN DO 46070 S l.lMDate.NlA o
" | case #:200002 (1363) L ClumtNEG Assigned BRITTANY g Date Openod 41712010 | -

Date 02!18/2011 0440PM Staff: JiM , 2 L 7io Case Status
 This aftémoon1 visited with client for about one houratLCDc Iprovlded him wnthacopyoftheﬂled R AT AP A
ﬂbondmoﬂonandmelettertomeprosecutor . L Lol L o T
cummadvisedmathehadahistowofgang amlliatbnwimmesloodsoutofTampa This lswhatthe
) wstarhﬁooshehasarefor i ;

_ ‘Client 1 reports that he is.doing ok and seemedmunderstandtheprocess He does notWalittogoto Cen A
- ‘trial and’ \n_frould llke to' have his case resolved He is still havlng some' troublewuth his ears and fecentty' O
hadaCA scan TR T N W Tl s T
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e Williams Mr LanoeA K f~ E /Ca’ée’ﬁvipe'. CRM. . o DOI 4/15/2010 “ LIM Date NIA \ : o
0883*200002 (1363) A Class NEG Asalgned- BR!‘ITANY “ DatoOpened 4/1712010 ERSR

i B o [

11/212016 0149PM e ST s e T s Page1of1

"*D"“' °2'2°'2°" °553"M smr,nm Topic' E-Mail L e Casesmy!’.- D
' From: JamesSnell T L LT T e G
;';To ‘Moore, Debra R T U T T
Subject'Lancernams; 3 R I
“ 'DateSent, 02!201201155301 PM

'\Ms. Moore 'f;‘f-— Vo T AR

| have ﬁled a moﬁon for a (seoond) bond heanng ln the Lance Wﬂliams case, M. Williams has been
incarcerated now for since April 16, 2010 (310 days). Bond was first denied by Judge Newman on -
2&2381 2do10 (208 days) Please Iet me know what a good date for you would be to have this

' ule . . . , .

Nz would prefer to have thts case resolved wath ﬁnahty ‘Have you héd a Chéhcé td cbns’idef my letter of
January262011‘? - . S I T

.. JamesR. Snell Jr :
- ~Law Office of James R. Snell, Jr., LLC ' . T o : ' )
316 South Lake Drive . e . C e L T Sy
_ -Lexington, South Carolina 299072 o “ , o SR .
' (803) 359-3301 .
(803) 359-7691 (facsmle)
- jamessnell@snelllaw com

Attachments: Bond Motion.pdf -

h \ ;
. gSNE(l:I;_\SUBF"OENA 000114 .
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[Wilkams, Mt Lamoe A~ Cass Type: CRM. ~ ° DOI4/16/2010 LM Date: A~ | -

|Case #.200002 (1363) I _Q!aes,:',NE,Gz,-.: y ,Ag’sqgngd; amﬁmvﬁ K Date Opened'4l1712010 [

11/2/2016(014spm G T T T T T Pagewfz
T S ]ca ‘Nu Pa e160f 2\ S o e o
A'Data- 0212812011 11 24AN smff-.nM o Topic. EMall @e"se’swﬁ‘s o "

From:, Lynnerllams ’ RO o . R S
To; James Snell Law T i R ‘ TS
CC: lynne.mark§@yahoo.com; MewLumpkm(M@aolcom ’ A

- Subject. FW: PTI - L I

Recelved: 02/27/2011 1:59:06 PM -
Hi MIr. Snell V ‘

~ Lance said you rnenﬁoned that it was a posslbimy to him atyour last vssn. ‘That is why l questuoned it.

Until my. conversaﬂon with Lance | didn't know PTI. existed.
Thanks, -

Lynne

From: James Snell [mailto:jamessneli@snelllaw. com]
Sent: Sunday, February 27, 2011 12:24 PM

To: Lynne Williams

Subject: RE: PTI

_ Ms. Williams:

Although PTI would be a great optlon for Lance unfortunately by statute the charge here are not ’
ehglble for PTI (because it carries a posslble life sentence), ?

PTI, or pre-trial intervention, is a diversion program run by the Sohcstor‘s office. Itis designed primary
for first time offenders charged with minor offenses. The program consists of 30-50 hours of
community service, a book report, drug tests and at least 2 cotinseling sessions. Comp!etuon of the
program results.in the charges being dismissed and the record of thearrest being expunged PTlisn't

partofa plea -itis a referral made by | the prosecutor asan altematwe to a plea.or tnal

I still don't have a response from the prosecutor | am golng‘toft,;“e folléwiﬁg ‘up on this next week and . - ;
will. notlfy you and Lance as soon as | bear somethlng T ‘ T -

e ‘JamesR Snell Jr.-

Law Oft‘oe ofJamesR Snell drouc. - o o Cee L -
316 South Lake Drive - , | : ”
Lexington!_ South C,aro!ina 299072

~ (803) 359-3301

' (803) 359-7691 (facsimile)

- iamacenali@enalllawr snm

s
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‘Williams, MF, Lance A.
| case #:200002 ( 1363 -

T Case Type: CRM

T DOE4NSR010 T L Date: A

| 1112/2016-01:48 PM

. - s
19 DS NG I titavr A

From: Lynne Williams [mailto:lynne.william

. .Class:NEG '

s@fiyasa.com)
Sent: Saturday, February 26, 2011 2:44 PM ‘
To: James Snell Law
Cc: lynne.mark5@yahoo.com
Subject: PTI' - ‘
Hi Mr. Snell,

Lance mentioned “PTI® on our last

consider as part of the plea?
Thanks,
‘Lynne

Deborah Lynne Williams

Atlantic Southeast Airlines, Inc.

CAE Maintenance 7027150
803-822-0019 x63211

Picture (Device Independent

Bitmap)

" Visit our new website at www.flyasa.com °

recipient, you are hereby notified that an

‘Assigned: BRITTANY * ~ Date Opened:4/17/2010 | .

- i

Page2of2

conversation. Is this somethin‘g that we can ask the Présecutor to

NOTICE: This E-mail “(ihduQing attachments) is covered by the é!ét?&onic Communications Priv'acy'
ct, 18 USC §§2510-2521, is confidential and may be legally privileged. If you are not the intended
y retention, dissemination, distribution, or copying of this'

communication is strictly prohibited. Please reply to the sender that you have received the message in.

‘eror, then delete it. .

Aftachments: “Image001.png

L

podcaey
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- | Case #:200002 (1363) . - - __Class:NEG' - .- Assigned: BRITTANY ; D;teopqneaid/?fméio I
AU2R018 OISOPM T T T e

- jamessnell@snelllaw.com .

=

< [Willems, Mr. Lance A~ CassType: CRM — — DOR4BEDI0 LIN Date; N/A

J

" Lexington, South Carolina 299072
(803) 359-3301

" Pagetort

| Date:0302201 10S3AM: St UM - . TopcrEMal o [ CaseStatis [] - -
"~ From: Barry Moore, Debra - - oL ' RN Co
o TorJamesSnell ~ - - o o _
- L fc‘Ci . : i . N N \)A :" ‘“hy"‘ ’« X - “. ‘»:’ B - ’ . J . ™~ <
- - Subject: RE: Lance Williams~. - -/~ - S S ST S e
' ‘<Received:«0310"l‘[20118;0_3:2§lsPM\ S L A L
o am In a trial this week but can méetwim you'next week. | haven't té!ked' to the victim‘s'_ln afew
_.months but will contact them to come in early next week, if possible $0 | can see how they feel now: -
- willletyouknow... -~ .- ) T ’ \
- From: James Snell [flamessnell@snelllaw.com] . -
Sent: Tuesday, March 01, 2011 5:58 PM ‘
-To: Barry Moore, Debra
‘Subject: Lance Williams .
‘Ms. Moore:
Are you in the office tomorrow? | need to speak to you about resolving the Lance Willlams case or -
setting it for a bond hearing. Thank you. e - 2
James R. Snell, Jr. o ’
. Law Office of James R. Snell, Jr., LLC f

316 South Lake Drive

(803) 3597891 (facsimile)
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Case #:200002 (1363) - .

Willams, MF, LanceA. . Case Type: ORM ‘DO 411572010~~~ LiM Date: NA

T 11202016 0TBOPM .

' Date: 03/02/2011 10:55AM Staff: JiM

From: James Snell i
. To!'Lynrie Williams' - - -

cC; R
Subject: Response ™

 Recelved: 03/02/2011 10:55:20 AM

. e CPagetoft -
Case Note - Page- of 62 . DA N

" Topie: E-Mail

I've received this resporise from Lance's prosecutor by e-mail late last night:

1 am In & trial this week but can meet with you next week. | haven't talked to the victims in a few

months but will contact them to come in early next week, if possible so | can see how they feel now. |-

will let you know... -

‘This indicates to me that she has ‘put his file on her “back burf)er’ and probébly hasn't reviewed

anything in some time. I'll let you know after | receive some feedback from her.

| am going to copy andi'sehﬂ this e-mail to Lance.

Jamesl R. Snell, Jr.
Law Office of James R. Snell, Jr., LLC
316 South Lake Drive f
Lexington, South Carolina 299072
(803) 359-3301 )

' (803) 359-7691 (facsimile)

- jamessneli@snelllaw.com . -

et

. o
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“CaseType:CRM DO 4EE00 LM Date: N/A
C|ass. NEG Assigned. BRITTANY Daﬁe Opened' 4/17/201 0

e \3,‘, s Page1of1

Wmiams. Mr; LanoeA. ‘
Case #:: 200002 ( 1333 )

s 111212016 01:51 PM ’

. : S Case Note Page 20 of62 RN
 Date: 03104/2011 0447 PM Sta: IM -  “Toplc: Call to Cilent R cm 5,,’,,’,, | ; S
1 retumed Lynn Willlams" call this afternoon She says that the e-mai! from Debra Moore made Lance . Lo
angrybemuse:twasnotspeciﬁc : ‘ - o

| rexterated to her that the e-mall was favorable and that she did not say “no" o our 3 year p!ea offer l
- ‘will try to call the pmsecubr nexl week, ) )

SNELL._SUBPOENA_000120
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Wﬂhams W neA T Case Type: CRM ~ DOF: 513070 LM Date: NAA

|| Case #:200002 (1363) ... Class:NEG Asslgned. BRITTANY Date Opened'4l171201d

1122018 0151PM | o e T T o Page1of1
A N : "Note- ”*1062 S ,
'f,naue 0310912011 0110PM Staf: JIM R 'l‘oplc. E-Mail A c&&sﬁm&*W

From; Lynne Willlams
" To: James Snell; Attomey
CC;

Subject: Lance. Williams '
Received 03/09/2011 12:41:44 PM

HiMr, Snell,
Could you please update me with any mformation conoemmg heanng from the Prosecutor thls week?
I 'am to visit Lance in the momlng and would llke to be able to tell him someﬂ'nfng

. Thanks,
Lynne
SNELL_SUBPOENA_000121
1075
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Wik, M Lance A CasoType.CRM T DOLAASE00 LMDamNA
Case #:200002, (1363) . ClassiNEG Asslgned' BRITTANY ___Date Opened:4/172010 |

"’2’2°1° orsTPM - R R Page1of1 R

Tw =

( \Date°0311312011 051sz Staff'.um B

S “‘éééesu#us«fcjég“’
From: JamesSnell S LT T

‘To: 'Moore, Debra’ =~ . ’ -
CC: T

. ’Subjeot: Williams, Lance . . -
Reoeived 03/13/2011 5 07 23 PM )

© Ms. Moore:
Please find énclosed a scanned copy of my letter of March 13, 2011,

In the letter l am asking to have thls case added to the docket for the week of the 28th. This should
be elther Judge McMahon or Judge Keesley. | am likely going to be in the Richland County Maglstrate
Court all day. Monday but if you are going to be in later next week I will try to come see you agam ’

Thank you again.:

James R. Srell, Jr. - ‘ - o S ' o
’l;aw,Ofﬁce of James R. Snell, Jr., LLC - A —
316 South Lake Drive

Lexmgton South Carolana 299072
(803) 359-3301

(803) 360-7601 (facsimile)
jamessneli@snelliai.com

Attachments: Letter to Prosecutor.pdf

SNELL SUBPOENA 000122
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i Wilhams, Mr.- LanoeA -‘ B Case‘l'ype. CRM DOl. 4/15/2010 o LIM Date- NIA

: Case#. ooooz (1363) S crass- NEG, Assignod BRITTANY - Dato Opened.4l17l2010 .

; 1112/2016 0151PM T Page1of1,s

oa'té"osiikr}ébf1"os‘éém\s(ﬁirari\r*~ . Tople: CalltoClrent R C,és,éStatus [j

Thls aftemoon 'we called Lynn Williams and had a52 mlnute phone call..

She !s very frustrated Sheis concemed that the prosecutor is not ready to voluntarily dismrss her
son s case. She does not beleive. he'is guilty of putung his ﬂngers lnsnde of the child.

[ reviewed with her that the prosecutor has unllmrted dlscretion with any plea bargaimng and that in the
_alternative to waiting and trying to work his case out Lance always has the right to demand a ‘speedy
_ trial. | told her | thought the prosecutor would have a famy strarghtfonrvard case and that if convicted
Lance. would get decades of prison time. \ 5

{ will be going to see Lance this evening or tomorrow momlng. ’

f

SNELL_SUB‘POENA_(~000‘1'23 \
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Wllﬂams M, LanceA B Case'l‘ypo. pRM :1; DOk 4/15/2010

¢

LIM Date. NIA

|Caso#:200000 (1363) . = - g __ Class:NEG _ Asslgned' BRlTTANY: g DateOpened 4/17/2010 (B
11212016, 01:82 PM B SR Page1of1

ST S S CgseNote ngg250f62 -,

" Date: 03/1412011 0900PM Staff: JIM - Topic: Jail Visit -

,,,,,

‘This evening from §:00 - 46 P:M. Lee and | visited Lance Wiliams at the Le:angmn County" '

. Detention Center

- ~Lanee reports that he does not want togoto trial but he is very anxious about having to remam in jail.
" He appmved me coniacing Judge McMahon dlrectiy in the évent that Ms. Moore does. not cooperate

with us in scheduling eithér a plea or bond hearing for him. Understands that if you: ‘ask for a bond

.. hearing prosecutor may choose just to call case for tnal and this would not be in hls best mterests
© Willing m accept that r.sk. ‘ ; C .

He is concemed that hls daughter Is struggling with hls continued Incarceratton He ls very tlred of

- sitting in the jaﬂ and he does not want to have any. outbursls directed at. me

e =

He has envelopes and. ‘stamps that he could use to wnte me if he needed to. He also does not need
anything else from me at this time. - .

Casoswws[:]

SNELL_SUBPOENA_000124
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‘Wimams. Mr.Lance A BN Case 1ype- CRM "DOk; 4/15/2010

; | | Lim DaterNA R
| case #:200002 - ( 1383) B Class NEG Aselgned. BRITTANY Date Opened.4l1712010 S
11212016 01:52PM . S T e e ' Page1of1 :
S T T Case Nota Pagezsgfsg B SRRINEE S
\ Dat00311812011 08:20AM Staff: JiM : * Topie: Client Called Caée Stat‘us -

Lynn Williams called this moming. She wanted to' follow up with me regardmg her dnscuss:ons with

Chns Brown and her e-mai! fmm last night

-SNELL_SUBPOENA_000125

71079

St mrorind e s mrein A

T




Willlams, Mr. Lance A. Case Type: CRM DOI: 4/116/2010 LI Date: N/A

Case #:200002 (1363 ) " Class:NEG Assigned: BRITTANY Date Opened: 4/17/2010
" 111212016 01:52 PM ' Page 10f 1
Case Note - e 27 of 62
Date: 03/18/2011 09:46AM Staff: JIM . Topic: E-Msiil Case Status []

From: Lynne Willams
‘(I:'o: James Snell, Attorney
C:
Subject: Lance Wiillams
Recelved: 03/17/2011 10:18:00 PM

HI Mr. Snell, .
Chﬁ?a? called me back this evening stating he talked with his dad Kevin about what he
had on Brittany's facebook. He did not mention that he had talked with me today. Anyway he
asked about what was going on. Kevin stated that Brittany and Adam were called into talk with the
Prosecutor and told that Lance and his family wanted to go to trial. He asked him if any plea was
mentioned or made....Kevin sald "no". Just told them Lance wanted to ga to trial. Kevin said he
wasn't sure thiey would except a plea anyway and Chris asked why not....said "would you?" Chris sald,
“but you don‘tieven know Lance did anything."

Chris said he was going'to call his sister Brittany and talk with her and let me know something
tomorrow.

| thought maybe this information would be helpful when you talk to the new Prosecutor. Maybe she
didn't get the plea that was sent to Ms. Moore. Praying anywayt!l!i|

Best Regards,

Lynne Williams

ps. Tomorrow is my Monday so | will not be able to check this e-mail from work. You can reply back
to this one | just won't get it until 8:30pm. Call me if you need me right away or have important update.

SNELL_SUBPOENA_000126
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Wiieme Wi Lance A~ - - CaseType: GRM - DO 4/16/2010

T UMDate:NA 1|

117212016 _01:62PM

. | - Case Note:Page280f62. . -
Dite? 031812011 1225 PM  Staiff: BRITTANY Topic: Jall Visif *

JRS"and | went 1o visit Lance o followw up on why.the motions hearing was cancelled today. JRS and
Lance talked about the upcoming trial-date set for March 28th: JRS.gave Lance a clocked in copy of
the filed motions hearing requesting the alleged victims medical records. JRS:asked Lance ifhe' was
“ok" with considering_an offer of anything less-than a mandatory minimal 25:years and Lance,agreed.
Lance was very persistant about not being put-on the sex offenders registry but did say that hée.would

dgree to being put on it if t meant him serving less time. Lance asked JRS If there was any.way ifhe .

could ask the prosecutor if he could go back and “just sit' and JRS said that he already tried but that

she replied that this case was stralght forward and east totry, so there's no need fo wait. JRS toid
Lance that he would be in touch and keep him informed. : o

There was other sinall talk about the corresporidence from the Brown famiily and Wiliams.family and

'Case#:200002 (1363) . - - ‘Clags:NEG. .. .Assigned: BRITTANY Date Opened: 4/17/2040. |- -

. ‘Paget of1

CasoStatus [ -

about how Lance couldn't understand how the new prosecutor could try his.case so quickly after only -

having his file for a few days.

. ' . . SNELL_.SUBPOENA_000127
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T W —— “CaseType: CRM " DORAABAGIS Lt Bate: WA nl
Cases:200002(1368) - .. . - Class:NEG, . - AsSighad: BRITTANY . ‘Date Openéd: 4/17/2010 |

ois Bage 25 0F6:
“Topic:'

‘Date: DHBRD1 - DZIO P State: i

i Siatement. He seid that Lance clearl{ was responsible. He wouid not meet any-of the.objective,
cﬁteﬂé. ‘ . - ‘ . R : . N . . . . )

‘i asked Dr. Watscin-about any possibilty of expioring a defense of not cimina

-
o
»
’
~ »
i
ot
\
.
¢
)
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Willlams, Mr. Lance A. Case Type: CRM DOI: 4/15/2010 LIM Date: N/A

Case #:200002 (1383 ) Class: NEG Assigned: BRITTANY Date Opened: 4/1 7/2010
11/2/20168 01:53 PM Page 1 of 2
Case Note - Page 30 of 62
Date: 03/20/2011 06:18PM  Staff: JIM Toplc: E-Mail Case Status l:]
From: mewlu in2@aol.com
E?:: jamessnel;’l'gsnelllaw.com

Subject: Lance Willame' Case - A Special Request
Received: 03/19/2011 2:40:51 PM :

Dear Mr. Snel),

At 3/19/2011 8:24:40 A.M. Central Daylight Time ! sent Lynne a text message. Content of text was,
Ask Mr. Snell if i's possible to request Closed Hearing 1o avoid an infiux of Brown's/Caoper's
Facebook Friends & request no media being in courtroom? LovU

rl;ynne first replied okay. Then she sent me a second text at 8:26 A.M. and told me, U can send to
im. ~ Lynne~

very concerned about Lance's emotional state of mind. | don't know if any of us will be able to hold up
in a courtroom filled with uncaring spectators. | feel it will be so much worse on Lance and also us,
since there are only three or four people to be there for Lance, We don't have a family and friend
network to give us emotional Support during such a trying situation, I'm sure Lance feels all alone at
this time. He has never fejt worse. | don't know if we can even hold up'in a Closed Hearing.

didn't and you haven"t. other than the prosecutor has control? I feel any and.all prosecutors should
consider a Plea. Where does this leave Lance if he goes to prison for an extended length of time and
the next case similar or worse than Lance's gets 3 - 5 years because a Plea was offered and
accepted?

Mr. Snell, please do not fee} you have to make a detalled reply o me. Lynne keeps me informed with
your updates and correspondences. Please reply to Lynne pertaining to my above questions,

The next three short paragraphs contains a very short opinion pertaining to switch of prosecutors,
Lance anger, stress, anxiely, and the brulses on the child.

| know Lynne as expressed her feelings to you pertaining fo the original prosecutor tuming Lance's
case over to another prosecutor after a| this time while Lance sits in jeil, | feel the same way Lynne
does. It seems to me the first prosecutor could have given the newer cases that had been tumed over
to her after the previous prosecutor left the DA's office. To me, It seems very unfair that Lance hasa
prosecutor invoived that likes to 9o to trial and does not consider offering your proposed Plea for
Lance to the parents of the child. Lynne has already told me thers's nothing you can do about
Prosecutor's shuffiing thielr cases around to others.

We know Lance was suffering from anxlety and stress prior to his babysitting for Miss BN Lance
was left with a responsibility that day that he really didn't want to have and was aggravated about the
situation. We, including Lance real things got out of hand and he stuck the child due to a bulld up
of stress, anxiety, and a build up anger. Although Lance wag wrong when he popped the child's head,

itwas and is the mother's responsibiiity fo take care of the child. She should not have duffidBlithfiBPOENA_000129
raannnaihililv An | anrs in ardar tn ha away fram tha rhild that narticular day 1 08 3
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-~ The other bruises.on the child's body could have béen ceiised by afyon thiat hal been in contactwiih + ~ < -
. the child. The Browns or Coopers or.any other member of the family may have struck the child . _ - K S

R
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Williams; M. Lance A.

T Gase Type R

DO 4/152010 ., LIMDate:NA =] . .
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- previously.or on the very same day. If questioned, others involved can deny they ever yelled, lashed -+ . .. = -
~ .. outat, spanked or hit the.child. Everyone else can be untruthful, of plain lie and getaway withit. -~ <. .~ -t

BN

~ - _-to help Lance get his life back and'have a second chance. Thank
- Visiting with Lance, talking with Lynne, giving both encouragement

; !

“ ‘" Lance can't lie about anything: - He has admitted o popping the child's
_ roughly. Lance made a terrible mistake that day. He knows it and w

. Thank'yoli Mr. Snell for your timie.and patience with me, & third party.. Thank you for working sohard - . <

"Clags:NEG; - Assigned: BRITTANY -

TSN UIG T AASTH ey -

" Our support group is very smail. if its not unethical for a défense attorney, will you please ask for

‘special prayerfor your client, Lance Austin Williams fromany family, friends, and church prayer * "
network that you have? We ;I!,need ‘special prayers at this very critical time in Lance's life.. - o

If1 have made typos or repeated myself, just overlook them o

_ Thank you again for working with my very special loved ones. -

Siricerely,

" Minnie Evely‘_ﬁ Lumpkin
‘Lance’s Grandmother.

head and changing her diaper- -~ . -
eknowitaswell. -~ - o Cal

you forthe ime'you have spent -~ = - - coi

» and keeping‘her informed.” - .- -

SNELL_SUBPOENA_000130
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Wllams, M. LanceA. - CaseType:CRM DO 4782010 LW Das A
. | Case #:200002 ~\((~136>3')‘:;¥: Lo e e Class:NEG - .~ Assigned: BRITTANY: Date Opened: 4/17/2010°| - - .,
- 111212016  01:54 PM: R R B Pagetof2 -
oSt caseNots'-Page 3of62 o oo
-Date: 03/21/2011 . 08:54AM - Staff: JIM SO ToplorEMall- 0 - - CaseStatus [] -

- To: jamessnell@snelllaw.com -~ L T R B Sk ) 7
'CC: lynne.mark6@yahoo.com . .. U o oD ST LE S
- Subject: Lance Willlams' Case - Very PRIVATE - for Mr. Snell ONLY- *~- " = .. WEIEETL L Ra
Received: 03/2020118:38:19PM . "~ - - T L

. DearMr.Shel,

© | sentto Lynne to read and give her approval for me to send to you. Lynne replied and gave me ~
‘permissiontosendtoyou. " T L. N
Mr. Snell, | am not trying to make excuses for Lance's behavior in April 2010. I'm telingyou . -
* something that will give you a better understanding of Lance-and some sources of hisanger. "~
Lynne and Lance do not like to talk about the hurtful past, They have both been hurt emotionally. - -
- Lynne and | both get emotional ‘and cry very easily. It's also hard to talk about the painful present. -

In Dr. Watson's report he mentioned that while Lance was living in Florida he was involved in drugs
and alcohol. When | read that report | told Lynne there were discrepancies in Dr. Watson's report. He:
made It sound as if Lance was a drug addict or alcoholic the whole time he was living in Florida:- After

+ reading that report | asked Lynne how long Lance was involved with any drugs. She said about six
months. And.I guess that was the six months prior to his moving to'SCin2004. - - - y

Sometime‘in 2002 Lynne started taking a course for Airplane Mechanic. After she graduated in'the -
year 2003, the only job available for her was in Columbia, SC. She left Tampa early November, 2003
to take a job in Columbia. Her household belongings were left in Tampa for several months. She -
made frequent trips by car, to visit Lance and she would bring a few items back for car. This went on
for Several months. - : . . :

Lance graduated in Tampa in 2003 prior to Lynne's move to SC. Lance was employed after
; graduation. After his mom took the job in SC, Lance was living with someone he was working with. |
~ don't remember how many months she made those trips back and forth by herself. | don't rememiber
the exact month but she and Lance both made a final move to SC in 2004. | went to visit themin
~ Swansea, SC just prior to Thanksgiving November 2004. At that time Lance told me he had to get out
. of Tampa because he had been sampling a drug. He felt he had to leave Tampa in order to avoid the
- drugs. - . oL ) .- o o

.~ Another person in iymié's life was detrimental to Lance's emctional health. [ don't know if‘jhat:bersipn T
~ physically abused Lance or.not. He never told me of any specifics, neither did Lynne. The other - T

. person was overbearing, ridiculed, and belittled Lance for 12 years. |'know these things causea - ¢
“person to have anger, low self-esteem, and lack of self-confidence: - It's hard to trust anyone when you .

* getbeat down while growing up.. He has trouble expressing himself due to allthe above,

. Lance's father wasn't involved in his life due to.his physical disability and distance after Lance moved .-
" toTampa. Attimes he and Lance exchanged phone calls:and cards. Lance also visited his father
. when Lance lived in'Alabama or came to visit me after they moved to FL. -His dad has told Lance he -
~ .. loved him, but it's hard to feef that love without frequent contact. We feel the dad could have madéa -
- better effort to keep in touch with-and even go visit Lance out of state. - - A

- Over the course of the years, Lynne has done.all she can to encourage Lance.- She has tried to - : S
+ “encourage him to go to college, look for a higher paying job, etc.- Since he has low-self esteemand .- R )
* lack of confidence in trying to advance himself, he kept working the current job. Hewasfisagood - -
""employee and worked hard at any job he's everhad. He is very good at what he does and better-than. = . -
‘some others that have done the same type work. © - . . T
- . Isiitpossible for you to argue that Lance is not a person that has a criminal history and argue Lance °.
~ . -did not get up that particular moming with a premeditated intent to harm the child?’ Can you'argue in*
" his behalf that there have beén occasions that Lance would do what friends asked him to whenhe .
really didn't want to in order to have a continued friendship/relationship? He wanted someone to love . - 4 A
~ and fo be loved in retumn. He wasfis vulnerable to others request due to the emotional abuse and” .~ . ) e
- Intimidation he suffered from his childhood and teens years from a rion-family member. SNELL_SUBPOENA_000131
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" Was another infant also left with Lancs that particular day for him to look atsr?” As the day -
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[ Wlams, Mr. LanceA. . CaseTyps:CRM DO 4152010

T UMDateiNA - o

| Case#200002 (1363) ... -~ . .  Class:NEG ' Assigned: BRITTANY
L MRROIE0NS4PMT L T T T

Case Note -Page 31.0f62 -

_Date Opened: 4/17/2010 |- -

progressed he was going through more stress and aggravation due to belng stuck with chil’gcai'g @tx"é S
girifriend’s toddler-and possibly another infant. Lance knows he made-a major mistake. He' lashed

3

out at the:child instead of the real source.of his anger, which he certainly regrets.

- Lanceisa very.good an'd caring person. He has been:a very.good Sgnla’pd,grahds_bht o
Thank-you for your continued efforts to get a Plea agreement and a greatly reduced sentence fpf N

Lance.

, Yours truly,

Minnie E. Lumpkin
Grandmother of Lance .
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" | Williams, Mr. Lance A. * L Case Type: CRM

T DOI 4/16/2010

LI Date' NIA

 Date: 03/22/2011 11 47AM Staff' JIM S e

TG i e _@gg.,h_at_e.pggeszofez

.From: James Snell:

To: 'Mayes Suzanne

.G

Subject: RE State V. Lanoe Wmlams
Reoeived 0312212011 9 15 07 AM

‘ Toplc' E-Mail

[ Case#:200002 (1363) . Class: NEG Aséigned: BRITTANY.‘ __Date Opened: am7r010 |
“~;,1"1‘1..221016"‘01:‘54‘PM¥:w - o ; S “ Page1of2«f~' ;

" casestms []°

Thank you for following up with me about the child's medical records. Did you find out anything about

the follow up evaluauon and the rape kit?

l‘ve also been speakmg with Mr. Williams about any avallable plea options. He wants to accept
responsibility and does not want to go to trial. The mandatory minimum on the CSC though prevents
 the ability to plea him as charged. Do you think-that there would be any other options? | know if the
CSC was reduced to ABHAN (the lesser Included) and he then plead straight up to both charges that
would automatically place him on the abuse and neglect registry and could carry up to 10 years on

each charge

Thaﬁk you égain.

James R. Snell, Jr.”

Law Office of James R. Snell, Jr., LLC
316 South Lake Drive
Lexingfbn,'Soqth Carolina 299072
(863) 359-3301 ‘

(803) 359-7691 (facsimlle)

lamessnell@snelllaw oom

From: Mayes, Suzanne [mailto:SMayes@lex-co.com]
Sent: Friday, March 18,2011 12:45 PM.

To: ‘jamessneli@snelllaw.com’

Subject State v. Lance Williams

_Re: State v. Lance Williams

}

 Dear Mr. Snell:
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Willsre, MicLinoe Ak |  Cass TyBei GRWT T BOFAHGR00.  LWERA ]
(Case#:200002 (1363) .- ' "Clas&:NEG' . Assigned: BRITTANY .. Daté Opened: 4173010 /| -

.

- - -

<.
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- ‘Wearein the process of speaking with the child's mother about signing a me'clic"'qi release formfor the

information you Kave réguested.. Hwill keep.you updsited.

Sincerely,
‘Suzanne Mayes I

S_i:z'ann'e Mayes
Eleventh Circuit Solicitor's Office
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Willams, Mr. Lance A. Case Type: CRM DOI: 4/15/2010 LN Date: N/A

Case #:200002 (1363) Class: NEG Assigned: BRITTANY Date Opened: 4/17/2010
11/2/2016 01:54 PM Page 1 of3
se Note - Page 33 of 62
Date: 03/22/2011 04:56 PM Staff: JiM Topic: E-Mail Case Status ||

From: Mayes, Suzanne

To: ‘James Snell’

CC:

Subject: RE: State v. Lance Williams
Received: 03/22/2011 4:34:40 PM

Hidim,

There do not appear to be any follow up exam records from Dr. Luberoff or the ARC (Assessment &
Resource Center). A follow up exam was originally scheduled for June 7, 2010 but it was later
cancelled. The Assessment & Resource Center indicated they have no medical chart on Victim -

The rape kit was previously unanalyzed, but has been submitted for screening. We expect resuits
within 48 hours and | will advise you as soon as we receive that information.

Sincersly,
Suzanne Mayes

Suzanne Mayes

Elevenith Circuit Sollcitor's Office
Phone: (803) 785-8257

Fax: (803) 785-8431

From: James Snell [mailto;jamessneli@snelliaw.com]
Sent: Tuesday, March 22, 2011 9:15 AM

To: Mayes, Suzanne

Subject: RE: State v. Lance Williams

Thank you for following up with me about the child's medical records. Did you find out anything about
the follow up evaluation and the rape kit?

I've also been speaking with Mr, Wiliams about any available plea options. He wants fo accept
responsibility and does not want to go to trial. The mandatory minimum on the CSC thou events

h pr
the ability to plea him as charged. Do you think that there would be any other options? | .gﬁ&tﬂwBPOEN&OOOBS
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~would automaﬁcally place him on the abuse and neglect registry and could ¢ earry up'to 10 yeaars on
‘ each charge. . .

" Thankyouagain.

James R Snell Jr

Law Ofﬂoe of James R. Snell Jr LLC
316 South Lake Drive

* Lexington, South Carolina 299072
(803) 359-3301

(803) 359-7691 (facsimile)

“jamessneli@snelllaw.com-

From Mayes Suzanne [mailto SMayes@lex-co.com]
Sent: Friday, March 18, 2011 12:45 PM ,

To: jamessnell@snelllaw com'

Subject. State v. Lance Wllliams

Re: Statev. Lance Willams .

- .‘D’ear Mr. Snel:

We are in the pnooess of speaking with the child's mether about signing a medieel release form for the
lnfonnation you have requested 1 will keep you updated _

‘Sincerely,

éuza“r}he‘ Mayee

Suzanne Mayes
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| Wiliams, Mr. Lance A. -
.Case #:200002 (1363)

Case Type: CRM

" DOF: 4/18/2010
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Class:NEG" .

_ Assigned: BRITTANY

_Date Opened: 417:2010° |
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- [Vlame e Lence R T GaseTyperCRM  DOWMBEOD LM DamNA.
- {Case#:200002 (1963) -~ Class:NEG Assigned: BRITTANY.  Dats Oponed;413/2010"

0 Dater03202011 0954AM SHWM:JM - . Tople:EMal . . . - CaseStatus [ ]
~ From:JamesSnell = - . - ... . L e : ‘ :

oMREOIE OTBSPM - -t T e

'/. CC’ - . - :1_7 (, ’_ .
", Subject: RE:'request from Anne Abel, MD -
- ”Bepeiv;‘ed:(,\oalzslz01,1 94653AM .. ¢ .

" Dr. Abel:

You can forward your bill to me and I deliver it to Lynn Williams — however payment is the
. responsibility of the Williams' family. | am not holding any money:in retainer or trust to coverany ~
expenses of the case. | spoke to his mother who said that they will tender a retainendeposit for your .
:%rvicgs. Please let me know how much of a retainer\deposit you think is appropriate and | will get that
m them. : ) . < : .

James R. Snell, Jr.
' Law Office of James R. Snell, Jr., LLC
316 South Lake Drive
- Lexington, South Carolina 299072
(803) 359-3301 ‘
 (803) 359-7691 (facsimile)

- jamessneli@snelliaw.com

. From: Abel, Anne S [malto:abéla@musc.edy] . - C o0
Sent: Tuesday, March 29, 2011 9:23 AM o ‘ :
“To: ‘James Snell'

*_Subject: RE: request from Anne Abel, MD o o

Mr. Shell,

- 1do not recall agreeing to communicate with the family of the defendant. My bill will go to you. | have
printed and reviewed all of the photos you sent on the CD which | received yesterday — no photos of

hymen ~ those photos were taken by others and I have seen those previously. I will review your .
questions and respond online within the next few days. . , o
S e A 4 : SNELL_SUBPOENA_000154
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From: James Snell [mailto jamessnell@snelllaw com]
N Sent: Monday, March 28, 2011 6:57 PM
" To:Abgl, AnnesS . -

. Subject RE: requestfromAnne Abel MD

i

Dr, Abel:

I hope you have received the supplemental disc | sent ovemrght last week. The prosecutor’s office has
called another case ahead of Mr. Williams. We are only very tentative now for this week. If you are
needed it won't be llkely until Thursday or Frlday .

Mr. Wllrams grandmother has come up from Alabama. If you have not already sent an invoice or a
relainer request to Lynn Wllllams you should do so now. The grandmother is the one fi inancially
responsible for this case. .

lam prepanng a cross examlnatron of Dr. Luberoff as well as the other providers. | would hke to know ’
your thoughts on: -

)

1. . Whetheror not the bruises fo the child's mons pubis area look like teeth or bite marks (41 & 42);

2. Do they appear consistent with bruising caused by three fingers pressmg down together?
3. 'What the protocol should be to actually test for a bite mark or make a further determlnatron?
) 4’ How slgmﬁwnt is it that one of the assistants to the lnihal examination appears.to have rough A'; -

jagged ﬁngemalls and ls not wearing gloves (lmg 3265)? Could this be related to the scratchlng on
~ the labia minora? . ) .

R 5., How likely is |l that an rntentronal speciﬂc effort by an assailant would be to only bruise a hymen
rathér than tear or cause more slgnlﬂoant damage? )

. 6. Exactly how far msrde would the hymen be ina ﬁfteen month old? For example would it be a
half inch, fullinch of more? -

7. Would the lnjurlas sustained by the chrld in thls case be expected to fully heal and her make a ;
. complete physical recovery?

. 8. " lIsthere- anythlng in this case, other than the locatron of the chrld's injunes. that makes it seem -
" like it would be sexually motivated? . ,

9. st posslble to deterrnlne from the medioal evrdenoe alone whether or not only a fingar‘lhand
was used, a penis or another object? . ‘

10. How significant was rt that there was no follow up performed by Dr. Luberoff or any other sort of
- ‘assessment center: as recommended?

SNELL_SUBPOENA_000155
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If it is suitable to you | méyfollow up with you by telephone: Thank you again.

: Wllllams. MIr. LanceA T Case'lype. CRM T DOL: 411572010~ LlM Date: NA
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. Class: NEG o

LIM Date. NlA

Date Opened 4117/2010

James R Snall Jr. L -
Law Ofﬁoe ofJames R Snell Jr.. LLC

- - 318 South Lake Drive o ‘
- ‘7 'Lexington South Carollna 299072 )
“(803) 359-3301
- (802) 369-769f (facsarmle) )
james§nell@snelllaw.com E , L
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Williams, Mr, Lance A, " CaseType: CRM DOI: 4/15/2010 LIN Date: N/A

Case #:200002 (1363 ) Class: NEG Assigned: BRITTANY  Date Opened: 4/17/2010

1212016 01:59PM ’ - - " Page of 1
Case Note - Page 51 of 62 ]

Date: 03/20/2011 03:22 PM  Staff: JIM Toplc: Attomey Case Status [ ]

This aftemoon Lynn Wililams came in to the office (dropped-in). She told. me that she did not want to
hurt my feelings but that she and her mother woridered if I'would-want to have co-counsel for Lance's
trial. This was the first time anything that had been mentioned by them before. | explained that while |
was fully prepared to go forward | would certainly never tumn down any additional assistance - and that
I would find out if there was someone suitable available.After she left | called Wayne Floyd. Mr. Floyd
agreed to help and then we called Ms. Williams back. She delivered a certified check for $5,000 to
Wayne Floyd to my office. | carried it, and a copy of all discovery and reports we received to Mr. Floyd
office and )met-v!ﬂth him that evening. We also conférred by phone with Cindy Hurley (nurse -
consuitant).
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* [Willams, Mr.Lanee A~ case Type' CRM ~Dor, TE L Date. NIA
| case #:200002 (1383) \ Class:NEG Aseigned' BRlTI‘ANY _Date Openea-4/17/201o

11/2’2016 Q’lﬁgpM RN . B EEAREE - R , T Pege1of1 ,

. ‘pate. 03130120111,09-17 PM' Staff UM Tople: Jail Vst . Casesmus .

_ This evening Wayne F!oyd and | visited Lance Wl!ilams at the: Lexmgton County Detention Center. We
- reviewed the day’s events in Court. Lance: seemed to appreciate what we were domg in Court* . : -

- . Lanceis preparing to testsfy He has been revlewing the proposed direct examinatlon and timeline | .
provided.
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[Willams, Mr.Lance A~ CaseType: CRM DOI' T LM Date. NA

Case #:200002' (1363) . ... . Class:NEG . Assigned BRITTANY Date Opened :4/17/2010

B
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(_Dam-ouwzon 10:08 AM Staﬁ-JIM . Topie: Jail Visit o A cas.éStg'tﬁé O

This moming Lee and | went to the Lexmgton Ccunty Detention Ceritér and vislted with Lance. He
seemed to be doing ok but expressed ‘severe levels of disappountment with the law and the judicial

His. mother had nlled and e-mailed me thls mommg | callhed her back to dlscuss the post-trial
motions. She proceeded to tell me that the trial made her son out to be a villan and that not enough -
was done to make him look like a good person. She also expressed her beleif that he may not be
competent to stand trial and/or had the capacity: m conform his behavior. Thts was based in parton his
possible bi-polar condmon : )

| explalned t6 her that | rewewed this with Dr Watson who clearly found that he did have ca capacity and
the ability to conform his conduct. | also never noticed anythmg with-regard to Lance that indicated that
he did not have the capacity to understand what was going onto him.

Ms. Williams was very upset - and spent a portion of the 15 minute call crying into the phone. |

reiterated to her that | was doing everything | can to help her son and that | would be foccusing on the
remalning legal issues, She concluded the call by thanking me and the call ended pohtely
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- [Wiliams, Mr. Lence A.  CaseType:CRM  DOE4/162010  LiMDateNA
- |Case#:200002 (1363) - - - - "ClassiNEG - - Assigned: BRITTANY _ - Date Opened: 4/17/2010
AR 016 - 02:00 PM~ N

- Pagetofi -

 Date: 04/05/2011 ‘11:18AM - Staft: M “Topicr Atomey -
This moming we made Lance's post-trial motions as wéll as sentencing presentation'in Court. We had -

" been moved from the 4th floor courtroom to the 3rd floor and we went in front of the pleas-and other

e - Page 5 SRR v
' CageStatus [] -

matters. Wayne Floyd was also present. . -

The Court heard from Lynn Williams, Heather Rogers, Minnie Lumpkin and Marc Rosenburg: | also.
had the judge hear from Selman Watson. Finally Lance Williams spoke. The judge found him credible

- and remorseful and gave him the minimum amount of time possible - 25 years to run concurrent with
the 10'years on the unlawful neglect charge. ) S -

.

| came back tothe ofﬁce and prepared the notice of intent to appeal for the Court of Appeals. Coples °
are being mailed to the Division of Appellate Defense, Lynn Williams, Lance Williams, Wayne Floyd,
Suzanne Mayes, and Donnie Myers. [ also mailed Lance a file closing lettér: o

b
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[ Wiliams, Mr. LanceA,  CaseType:CRM -~ DOL 4152010 LWMDateNA ]
 [Case#:200002 (1363) . . Class:NEG _ Assigned: BRITTANY - Date Opened: 4117/2010 |
- Tmeow eooPw o

cei . . caseMNote-PageS5of82 - . - . . . .
Date: 04/06/2011 11147AM Staf:dM = . Toplc: Client Called "~ CaseStatus [ ]
From: Lee B. Snell Lo . . - . oo .

" To ‘siay}or@lcsd:sc.’go;\)

. 'CCidJames Snell . T S TR
" Subject: RE: Lance Willlams = SRR o i )
Receéived: 04/06/2011 11:06:25 AM

Sgt. Taylor: | was directed to you by Lt. Jones. Mr. Snell represents Mr. Lance Williams: He is s
currently-awatting transportation to Broad River as Judge McMahon sentenced him yesterday. = - ’
He failed to ask for visitation for this week. His family being his mom (Lynne Williams) and { Minnie
Lumptl;in% grandmother would like to be able to visit him before he leaves for prison. Would this be
possible : ,

Lee B. Snell «

Legal Assistant to James R. Snell, Jr.

Law Office of James R. Snell, Jr., LLC.

.316 South Lake Drive ,

Lexington, South Carolina 29072

(803) 359-3301 Telephone

(803) 359-7691 Fax

shelllaw.com

cdviawyer.com -

midlandsinjurylawyer.com

— On Tue, 4/511, JONES, KEVIN <KJONES@Icsd.sc.gov> wrote:

From: JONES, KEVIN <KJONES@lcsd.sc.gov> )

Subject: RE: Lance Williams ’ , ’ ©

To: "Lee B. Snell" <leebishopsnell@yahoo.com>, "TAYLOR, SHERALET" <STAYLOR@lcsd.sc.gov>
Cc: “James Snell* <jamessnell@snelilaw.com> :

Date: Tuesday, April 5, 2011, 2:31 PM’

Sgt Taylor will facllitate this request.

Thank you, ’ o ., S o

From: Lee B. Snell [mailto:leebishopsneli@yahoo.com]
Sent: Tuesday, April 05, 2011 11:20AM -~ - L

To: JONES, KEVIN
.~ Cc:James Snell - -
. Subject: Lance Williams

Dear Lt. Jones:

Mr. Lance Willlams was sentenced this morning beforé Judge McMahon. He failed to req@d&LL_SUBPOENA_000161
viicitatinn far thic Gmalk Ie thara amayvaw nnecihla that hic mnthar ?M nranrdmnthar ha niit An tha 1 0 9 9
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W'Iliams, Mr LanceA - Case Type: CRM . T DOI4I15/2010 - ‘ T
| Case#:200002 (1363) ~ . - Clads:NEG. . Mnsigiiod: BRITTANY - _Date Opened.4l1712010 |
‘1’2’2016 °2°°PM S PR .; S Pa9e2of2 o
L Cage Nog-Page §5 gfsz CoRR T e
. );\4 Umlﬂw‘l Iv. “.I\’ "Wl‘\ o nuunv m""ﬂ, mlw gy "” .IM‘IUI ﬂllu s'ml“lllv“lbl thml u.\. . . ‘4 -7 ':;":V . A . Y R
* Vishation lst this week? Thanks e ” S .
LeeB.Snel | o R
_ Legal Assistant to James R Srieli, Jr. S T L
' Law Office of James R. Snell, Jr., LLC. o o e S
" 316 South Lake Drive

Lexington, South Carolina 28072 :
(803) 358-3301 Telephone |

(803) 350-7681 Fax

sﬁeﬂlaw.com

cdviawyer.com

midlandsinjurylawyer.com

Attachments: image001.jpg
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i ‘Wﬂl!’am's,‘Mr. LanceA R C'ase“lype:'cRM“ — D'OI:A;I‘I‘SI’ZO‘I((JJ " LIM Date: NA -
. .7.[[Case#:200002 (1363) .. . . . ..~ Class:NEG ' Assigned: BRITTANY. ' Date Opened:4/17/2010 | .~
11/2/20160200PM N G _ ’P‘ag:e1‘bf'1 L

' .77 CaseNote:Page 660f62

" Date: 040082011 0146PM Staft:LEE  ~ Topic: Cllent Called 7 caseStaws []
Lynne Williams calléd to followup regarding a visit with Lance before he is transported-to prison. I o

. called LCDC and was told that Lance was taken t6 R and E this-am. Lynne requested that | send her
. thelink to.SCDC-and that was ‘done. Email to lynne.mark5@yahoo.com R -

\ o o , SNELL_SUBPOENA_000163
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_ [Willams, M LanceA. - CaseType:CRM DOI: 41152010 ~ LiMDat:NA .
| Case#:200002 (1363)- .~ . . = . ‘Class:NEG . - . Assigned: BRITTANY . Date Opened: 4/17/2010:
© 1122016 .02:00PM e " Page1of1.

- Page 570162 . .

2 M Sapier ClentCalled. < Casestims []
* Lynn Williams called this aftamoon at about 4:30 to ask if the disc with Lance's file was ready. She Col

= . %,:V

12/2011 04:33PM “Staft: M. © -

PR
. B

- spoke to Brittany would said it would be ready the next day.

| called her back a few minutes later and shared with her what | had found out about her request for

pictures. | had spoken this afterncon with Harry: Stokes, a lawyer I-know in the General Counsel's
office for the Department of Corrections. He confirmed for me that Lance would not be allowed to )
have the photographs from this case since they show a victim, especialy since this is'a sex crimes S
case and there-are close ups of her private areas. R - S

1 told Ms. Williams that | could not give her the: pictures because of their content. | told her that | would
forward them to his PCR or Appellate attoreny or any other lawyer upon request. Further | offered to
let her come to my office to look at the photographs on the computer here. She made an appointment

to do so tomorrow at 1:00 P.M.

SNELL_SUBPOENA_000164
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[Willams, Wr. LanceA, . CaseType:CRM  DOL4/G2010 LiM Date: /A
| Case#:200002 (1363). ~ . . Class:NEG  Assigned: BRITTANY ' Date Opened: /1712010 | .

e T - CaseNote-Page580f62 - IR
‘Date: 04/12/2011 07:36 PM ~Staff: JIM < Topic: Attorney. - ~ CaseStatus [ ]

I have finished preparing the disc copy of the client file as requested by Ms. Williams. Total time ittook -
- me-was about fivé hours. It was a total of 486 pages. | included all motions, correspondence, )
discovery, medical records, Dr. Burke testing, Dave Lawrence narative, bond hearing transcript, i

’ s_elmyaga Watéé:ﬁ::rpon and Johnny Hartley materials. This is everything requested - and everything | = - . -

| am putting the disc for her to pickup tomoitow at 1:00 P.M. when she comes in to meet with Brittany
and look atthe pictures. - . R : - o

R
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[witiams, Wr. Lancea. — CaseType:CRM - DOI: 41763070

1S, I, Lanc :L!M,Datye:tNIAn"\ ‘
| Case #:200002 - (1363 )

| 1122016 0200PM . . U D 0 DT Page ot

.. ...t caseMNote-Pdoe§90f62 ' .. .
 Date: 0411372011 03:33PM  Staff: JIM -~ . - """ “Topici Cllent Called - PR
This aftemoon Lynn Williams came inlo the office. She meet with Brittany. She aleo picked up the disc
.copy of Lance's file she had requested. I had setup a laptop so that she could look atLance's - -
discovery photographs. She- looked at them for.a few minutes - had no other requests and then left. -

s

. SNELL_SUBPOENA_000166
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Willams; Mr LanceA . CaseType:CRM ' DOR 4752010 LiliDamsiNA ]

Case#:200002 (1363) . . _.© _ Class:NEG . .- Assigned: BRITTANY Diite Opened: 4/17/2010 |

S 1016 0200PM Lo CC " Page1.0f2
o . - CaseNote-Page60of62 . e
" Date: 04/17/2011 03:08 PM Staff: JIM © <. Topic:E-Mail I CaseStatis [ ] -

From: Lynne Williams ‘ o :

To: James Snell' e

‘Subject: Lance and motions. . - . LT . .

Recelved: 04/17/2011 1:13:52 PM' LT ‘ ,

Hi Mr. Snell,

I have another question....Did you ask for a motion of cor tinuance while'in court? | know you made
several motions, but | couldn't hear everything that was stated to the Judge.

Thanks,

Lynne

From; James Snell [mailto;jamessnell@snelllaw.com)
Sent. Sunday, April 17, 2011 12:43 PM v

To: Lynne Williams . . -

Subject: RE: Reference Diane's 04-06-11 E about Criminal Appeals in South Caroling

The transcript will be ordered (and paid for) by Appellate Defense as part of the appeal.

From: Lynne Williams [mailto:lynne.williams@flyasa.com)
Sent: Sunday, April 17, 2011 12:37 PM ) '
To: James Snell Law - i ) : . ;
Cc: lynne.mark5@yahoo.com : _ : )

Subject: FW: Reference Diane's 04-06-11 E about Criminal Appeals in South Caroling

- HiMr. Srell, -

" . Mother ran écrdsjs your article whi&h stétés the deféndarit must order a copy of the trénscript‘ from'the
~ Court reporter. Is that something you did already or does that still need to be done? )

Thanks, - .. . S

Lynne .

From: mewlumpkin2@aol.com [mailto:mewlumpkin2@aol.com] .

Sent: Sunday, April 17,2011 12:19 PM : .

To: Lynne Williams - D

Cc: lynne.mark5@yahoo.com - - '
Subject: Reference Diane's 04-08-11 E about Criminal Appeals in South Caroling

Hello Lynne,

in the third paragraph of the article she sent to you and you made me a copy, said.the defiNGAAt RUEPOENA_000167

nriar a.~anv Af tha tranerrint fram the Canrt rannrtar  NA van knrw if tha trancrrint hae hean ardarad? 1 1 O 5
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" I'didntfind the same article that Diani sent, but | found the one below ffom ezine artile and tlooks. ~ -
' identical to me: It appears that it was submitted by Snell, . ..« . - o e S

o Moveyou, Lot s
hitp://ezinearticles.com/?South-Carolina-Criminal-Appeals&id=39271 1 '
‘- <http:/IezinqanicIEs.coml?Soum-CamﬁnaAC(iminal-Appeals&id?39271 18>
Appeals from South Carolina's highest level of criminal Court, General Sessions, are takentothe .
South Carolina Court of Appeals. The only exception'is in cases where the death penalty was imposed * -
the first appeal is to the South Carolina Supreme Court. Appeals are initiated by.the filing and service .
of a Notice of Intent to appeal with both the Court of General Sessions and the Court of Appeals within
ten days of the sentencing. The defendant must order a copy of the transcript from the Court reporter. . ’
. There.is no filing fee to the Court of Appeals. The Court reporter has between 80-180.days to prepare -
the transcript. Further extensions are only by Order of the Supreme Court. After the transcript-is finally -
prepared the Defendant and the State will submit their written briefs. . B o
James R. Sné{l,, Jr. isa crin/i_irpalu defense trial attorney who g;epresents clients thrbughodt South
“Carolina. His practice includes representing clients who are appealing their conviction. He is a
member of the South Carolina Association of Criminal Defense Lawyers and the South Carolina_
- Association for Justice. He is admitted to practice before the South Carolina Supreme Court, the U.S.
. District Court for South Carolina, the Fourth Circuit Court of Appeals and the U.S. Supreme Court. For -
more information about his practice please visit his web site at http:/Awww.snelllaw.com - : ,
<http://www.snelllaw.com/> . . -, - . ;
Law Office of James R. Snell, Jr., LLC
316 South Lake Drive ~ . =~ - - =
. Lexington, South Carolina 20072
- (803) 369-3301. - -~ - : ) . o .
The information contained In this article is for genieral informational purposes orly. Questions
regarding your specific Iegal sltuatiqn or case should be cﬁiyg‘c,te&to alicensed attorney,
. "Article Source: hitp://EzineArticles.com/?expert=James_Snell -~ S
-~ <httpi/lezinearticles.com/?expert=James_:Snell> " - " - Lo
- : | SNELL_SUBPOENA 000168
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Williams, MrlanceA CazsType: CRM ~  DOEA4MB2010 ~  LIMDate: A~
Case #:200002. (1363) S

PO

Class:NEG - Assigned: BRITTANY . . DateOpened.4l17l2010 ‘

.'?;j 11/2/2016 ozooPM o e Rt Page1of1

RN

Date-0411912011 12.25PM sw JIM ] Toplc E-Mail U oo ‘~}c‘fagp’sg’g.{gf Q.

" _From:James Snetl
> E% 'Lynne Will'ams'

- Sublect: RE: Lance Willams. LT e Do e oD T T T
| Recohed: 0A1BRO 111446 AM . o LU oo e

‘:Ms Wilhams‘ o

- Thank you for e-maillng agam lamsony! mlssed your prevuous e-mail There was not a pre-tnal

motion made for a continuance. We ended up not havmg the legal grounds to make that request by
_ the start of the tnal Please let me know.if you have any other questions. : , ]

. JamesR. Snell, Jr. :
- Law Office- of JamesR Snell, Jr., LLC
316 South Lake Drive - : :
'Lexmgton South Carolina 299072
(803) 359-3301
| (803) 359-7691 (facsimile) ‘

‘jamessneli@snelllaw.com

J

- From Lynne Wllnams [mailto: lynne marks@yahoo oom]
‘Sent: Tuesday, April 19; 2011.9:51 AM’ T

To: James Snell, Attorney - Y G o AN

SubjectLaanTliams Lol e e

- Hl Mr Snell

I had sent: you another e—mall on Sunday inwhleh i didn't get a response So, I thought maybe you
- didn't get it smoe you responded §0 quickly to the first one. :

N had asked you lf dunng your motions before the trial if you Md asked for a "motion of conhnuanoe"? .
I couldn't hear everythmg sard so | am uncertain of what was askad and what wasn‘t

. Thank you for taking time to answer my qu&stlons - '\
“Lynne ’ ' ' o , , ‘
SNEL‘L_SQBPOENA_()O)O“GQ '
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- Wllhams, M, LanceA A ‘”Case'l'ype' oM oon 4/15/2010 B LlMDate. NA

| Case #:200002: (1363) _ . GClass: INEG . Assigned. BRITTANY’;* Date Opened: 4/17/2010 |

‘ 11/212016 0201 PM: S ‘f;;” Page't of 1

T pates 0710812016 8: 13AM Staft:uM S Toplor Stetus SR : Cme smus .
’ PCRheanngsetforAugusthd PR IR . ST
; Client is represented by Dick Hartpooﬂian L L o
- j He ealled 7/7 | returned.call thls moming he ls in a med:atlon in wlifornia Could not speak to him
i Mr Hartppotlian called back and set appointment wlth me for next Monday @ 2: 30 P M

oy
N & <

SNELL_SUBPOENA_000170
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mmsnscaw
UNIVERSITY

janzan||Faw
MEDICINE & BIUSCJENCES

COLLEGE OF
STEOPATHIC MEDICINE

>

COLLEGE OF BIOSCIENCES

1750 INDEPENDENCE AVE.
KANSAS CITY, MO
64106-13953

{816} 283-2000 e
{816} 283-2303 '~
{800} 234-4847 rwiren
WWW.KCUMB.EDU 5

James R. Snell, Jr., Esq.
Attorney at Law

316 S. Lake Drive
Lexington, SC 29072

Phone; 803-359-3301
Fax: 803-358-7691
E-mail jamessnell@snelllaw.com

Dear Mr. Snell:

Thank you for opportunity to examine the case files on Larry Wilson. |
have received on your disk, and examined:

The police reports
The accounts of Mr. Williams' statements.
The photos of the child, including the SANE nurse exam photo

What appears to have happened is classic. A man in a relationship
with a woman is made caregiver to her child by another man. He
becomes frustrated with the situation, and 'while changing a diaper
losies control of himself and takes out his anger physically on the
child.

The case summary is in error. The vagina was not visualized, and the

‘hymen was riot seen well enough to photograph. There is a pair of

visible abrasions of the vulva (which is not the vagina)-which are quite
consistent with the defendant's account of having gripped the child
here forcefully while he was out of control and he was trying to clean
her. The SANE nurse has documented and photographed these well.

I see no intent here to commit an act of sexual gratification. Nor do |
see anything, anywhere on the body, that should damage the child
physicaily in tiie long run. i.cannot address how this act may damage
the child's long-term ability to trust others -- being roughed-up like this
by a caregiver who she may well have.come to love must be terribly

confusing. But there is no true science in theé popular claims that the
slightest inappropriate-touch to the outer gemtalla must cause terrible

emotional problems later.

l.am not a psychiatrist, but | have the education that a general
physician has'on sex crimes against children. A pedophile bent on
committing a sex crime against this baby would have initiated the
relationship with the mother for this purpose, and doné his mischief
much more subtly with the intention of evading detection. What Mr.
Williams did.isn’t the work of a scheming mind, or even.something
that the defendant would premeditate.

SNELL_WILLIAMS_000093
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1 look forward to recewing the entire set of medlcal records. There are certam genetic

. diseases — most famously, a mutant monoamine oxidase — that causes people to

suddenly lose:-control when even sllghtly stressed. Life has taught me that this happens .
- to:many.normal people-from time to time, often leaving them with lifelong deep regrets.. | -

- am riot a lawyer, but it seems to me that the. interests of the people of South Carolina is
best served by making sure that Mr. Williams doesn't continue trymg to care for children,
and that he get a good psych evaluation and perhaps appropriate re-education in anger-
management To put him on trial for a sex crime would be expensive and unjust; and to
‘put him away for the long-term would waste his potential and cost a huge-amount of
taxpayer money for no good purpose. :

If there's something else that | don't know that would affect my thinkin’g, then | do need
-to see it. There is no charge for this review. | am board-certified in anatomic and clinical -
pathology. Anatomic pathology includes the study of wounds and the effects of

~ _violence. | am licensed to practice medicine in Kansas and Missouri. All thisistruetoa .

reasonable degree of medical certainty and on my word as a Christian gentleman.

Smcerely,

Cf Pty

Edward R. Friedlander, MD.
Chairman, Department of Pathology

SNELL_WILLIAMS. 000094
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FAX TRANSMISSION

E. Selmsn Watson, Ph.D,
Clinica) Psychoiogiel
1720 Muin Street
Suite 101 :
COLUMBIA, SOUTH CAROLINA 29201 i
PHONE: (803) 256-6863 :

ngw g e"l ‘ Date: N M /’,6
Pt 359~ 49 ,,wimm ot
From; S: W N eile)

Subject: ﬁ M &f b[_’%ﬁ'

COMMENTS:

Tt I denit ’f““"‘“‘“l

: 90/3 cPs,;. 5;/
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Exington County Sheriff's Department
Statement Form :

' SEDURES JEPAETUAIT™ :
oate AL fé"(k_, 29/ D PLACEIMVLWm TMESTARTED oo £

.1 the undersigned, LANCE" SRS pALLAMS .am years of age, my date
and place of birth being the ZQ"“‘ day of ARLL __.19 85 a #ﬂz‘-ﬁ{*ﬂ@% )
My present address is
| completed I grade(s)in school. | can read and wits. 2% _ (niais)
CONTACT NUMBERS: H} w) c) '
ALTERNATE CONTACT: Name . Phone Numbers;
Before answering any questions or making any statements, o) ﬁ&EITlemwy FEFE 304-6 (‘OM/SK/

a person who identifled him/erself as a éF“é‘Cj[‘l LE ,/SG—T' — LC,S A
duly wamed and advised me that:

1) IHAVE THE RIGHT TO REMAIN SILENT. 2%~
2) ANYTHING | SAY, CAN AND WILL BE USED AGAINST ME IN A COURT OF LAW, 22 5’

3) tHAVE THE RIGHT TO TALK TO A-LAWYER FOR ADVICE BEFORE ASKED ANY QUESTIONS'AND TO HAVE HIM OR HER PRESENT WITH
“NE DURING QUESTIONING.,

4) IF | HAVE NO MONEY FOR LAWYER'S FEES, THE COURT WILL APPOINT ONE TO REPRESENT ME WITHOUT COST TO ME IF | WISH, 2 r

5) IF | DECIDE TO ANSWER QUESTIONS NOW WITHOUT A LAWYER PRESENT, | WiLL STILL HAVE THE RIGHT TO STOP ANSWERING
QUESTIONS AT ANY TIME. | ALSO HAVE THE RIGHT TO STOP ANSWERING QUESTIONS AT ANYTIME UNTIL | TALK WITH ALAWYER. ;ZZA

! HAVE READ Tl-fé’i NT OF MY RIGHTS AND | UNDERSTAND WHAT MY RIGHTS ARE. & Q | MAKE THE FOLLOWING STATEMENT:
15/

Victim T ﬂﬂf"s Cace . She hgs +e00 é_ﬂ,sd

cocs_(obch 33 4"\:. rsult ol 2 sShpr % » o) I3 .
$ oS ; Fhe otlur coc do ¥s E{_‘}i&may__hﬂg_
arynd. The boses oo bur ad oce B Bl otk o _cugh tuvin ot

. be ac Y \"?4\1\': fer EV; her elbows. TkL

&N‘l&sb on h(r Dl Oceuac ed <o meXire tohil, b . vt

%%& hee Shorh collas Yo caleh e @nd bﬂv\g’ h_aLgéJc_Tk by aroed
privaks ® Son » ,L—F-rbo-éq, skin, a5 T epplied &

muth Focee b 4o Jack 2 1 hend. L & bedn
Q(‘ouné 0:‘\\"3:“?\000 A«Ao Jfb hU‘ Suz«.-}ma in he iloqb

T e csrcthe Y A

P tement
. erson W} ‘713 men

WDWY P9¢V01/2010 21 of 68
LCSD 172, Rewsed 11104 My Commission expires (ﬁ‘ﬂ,{ 6 WSk &

——D




VOLUNTARY STATEMENT . Jo03%4y R

LAMCE AUSTN WULIAMS 5

-
<

Pags g~ of D= Ppages.

0: How AN DIAIELS Pub Yo CHAGE yE5TEIY

b amay

{ have read this page, initialed corrections or changes, if any, and received a copy of this page.J certify that the facts

contained herein are true and correct to the best of my knowledge.
re of person giving.voluntary statement

Ve
MOHESS 1 q/,g/é-evo e JoFsht
07/01/2010 22 of § - 1LEL
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James Snell

From: James Snell []amessnell@sneluaw oom]

Sent: Thursday, June 17, 2010'7:20 PM
To: 'scalpel_| blade@yahoo com’
Subject: Larice Williams - SC criminal case
Attachments: '2010_05_28_ 12 40_16.pdf ’

DF. Friedlander:

Lynn Williams, mother of Lance Williams, has asked me to forward you some information about the medical -
examination in her son’s-case. | am sending you a summary | prepared along with the medical report, The pohce have
noét turned over any other medical records or photographs to'the prosecutor. although we expect them shortly.

Pleasé.let me know if you have any further questions about the case.. If you would like to make a proposal for evaluative
services in this case | would be happy to forward it to Ms. Williams along with.my client.

. Thank you for your tim‘e & any assistance you may’ be able to offer.

James R. Snell, Jr.-

Attorney at Law

316 South Lake Drive

Lexington, South Carolina 29072

803-359-3301 7 -
803-359-7691 (fag:sif'riile) ) e .
jamessnell@snelllaw.com

CERTIFIED CIRCUIT COURT MEDIATOR-

/

SNELL_WILLIAMS_000089
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"1,,»’»’1’& fJa\m«m Snell

f From{ RS ; :)Ed Fﬁecllander{sealpel hlade@yahooeom)
© Sent - . . -+, Monday, July-18, 20101045PM L

S Torl - .. ..~ James Snell : y ‘
S Cer - . . _  gdodd@Kcumb.edu
T -—Sub]eet: f R RE Lanee Wmiams SC crimlnal ease

<

o (Thanks I dxd my 60th autopsy for the year today my street cred" is really lngh

e On Mon, 7/19/10 Jamos Snell < 4amessnel

. From James Snell <jamessnell@,§nelllaw com>-
' Subject: RE: Lance Williams - SC criminal case

~ To: "Ed Friedlander™ <scal 1 bladé@yahoo; com> :
- Date: Monday, July 19, 2010, 2:23 PM SN

7 Dr Fnedlander

1 am mailing you a disc today contamlng the documents and photographs we have recelved from the

o prosecutofs ofﬁce Thank you.

* James R. Snell, Jr.
“Altomey al Law "

’ V316 South Lake Drwe

:Lexmgton South Carollna 29072

e '803-359-3301
- 803-359-7691 (facsmlle)
a el@s relllawc6

" CERTIFIED CIRCUIT COURT MEDIATOR

EEFYE TR (I I i I IR N SR o [T L TR L I Sl L e IR P TR b e o R iy a4
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- “From: EanedhnderIMﬁ!ngmmm‘ﬂ

7 T e S B VR, SO S LR - e i

el ) < 3 ~ o

-Sent: Monday, June 21,2010 S40AM -~ L VR e L L
< To.JamesSnell R R '~‘ S ST

'“"&‘Subject Re: I.ance Wmlams SC cnmmal casev

o ” I forgot to nge you my address'! Sorry

, Ed Fnedlander MD

. KCUMB Pathology :
1750 Independence Avenue
Kansas City MO 61046

" 816-283-2202 (Gwen) |
== On Thu, 6/17/10, James Snellyqahzessnel!@g“ nelllaw.com> wrote:

From: James Snell <1amessnell@snelllaw com>

Subject Lanoe Williams - SC criminal case - "

" To: calpel blade@yahoo com 7
Date,'I‘lxursday, June 17, 2010, 6:20 PM

Dr. Friedlander:

Lynn Wnlhams mother of Lance Williams, has asked me to forward you some mformatlon about the medlcal
* examination in her son's case. . am sending you a summary | prepared along with the medlcal report The
police have not turned over any other medical records or photographs to the prosecutor aithough we expect
them shortly.

S Please Iet me know if you have any further questlons about the case lf you would hke to make a proposal for

7 evaluative serwces in this case | would be happy to forward it to Ms Wllhams along wnth my client,

. - Thank you for your time & ghy;:afs:s‘is"ta‘nc,:’e you may hq able to.offer.

- JamesR. Snell Jr.
* :Attomey at Law

316 South Lake Drive

SNELL_WWILLIAMS_000091 -
1116
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MUSC

- — 9/30/2010
Children's Hospital
Clssild Ardueaml Neglect
135 R A
Mecsas ® venue James Spell, Jr.
Chardéston SC 29425 Attorney at Law
Tel 843 797 2618
Fax 843 792 3022 316 South Lake Dr.

Lexington, SC, 29072
David M. Habib, MD

Dt Birtex Re: Victim ey
AnncAbel, MD

Fedwai-Director
Michelle Amays, MD, MPH
Sara Schuh, MD
Krtayne Toote, RN, Mst, cPiF- Snellk:
., ‘Tracy Williams, RN, MSN, CPNP
68 Linda Walton 1 am writing at your request regarding the question-of whether or not

Adminisiative Specidliss  \pei ¢ might have Lichen Sclerosus. There is no evidence of Lichen

Violeace Interveation & PrevSlgresusin her case. Lichen Sclerosus affects the skin of the labia majora,

Tl 843723 3600 |abia minora, peri-anal.skin and the skin of the perineal body (the area

Nancy Saldutte between the introitus and the anus). in children, Lichen Sclerosus rarely

Admiisetioe Aulusnt 260 cvc vhe hymen, which [s part of the vagina. Lichen Sclerosus is not
related to eczema. Further, the first sign of Lichen Sclerosus in the genital
area of a female child is paper-thin skin with a white shiny appearance,
oftén in an hourglass configuration going around the vulvar introftus and
peri-anus with the narrow part of the hourglass shape in the perineal
body area. Then in the typical course of Lichen Sclerosis there is minor
bleeding in this very thin skin causing red-purple bruises - purpura or

b sometimes what would commonly be called “blood blisters” and

sometimes minor bleeding thru this-abnormal skin. Lichen Sclerosus is
remitting and relapsing condition and it is iot a one-time iliness.

In this case there is both acute genital trauma and acute general physical
trauma, as confirmed by many observers and photos

Best fegards,

Anne:Abel, MD, FAAP

Director, Violence Intervention and Prevention Division
Dept. of Pediatrics

MUSC " DEFENDANT'S.

“An equal opportunity employer, EXH'B'T S  musckids.com
promgting workplace diversity” g - muschealth.com
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STATE OF SOUTH CAROLINA ,m THE COURT OF Comuoﬁﬁ’s@
COUNTY OF LEXINGTON : , Fly 2 /g
Lance Austin Williams :, 3 .ff-:- r’-?z‘::f? .
(SCDC No. 345477), C/A No.: 2014-cp-3z-04769 ,,%7 >
. Al

Applicant,

VS.
MOTION TO AMEND PLEADINGS

State of South Cardlina,

Respondent,

Applicant Lancc Austin Williars ﬁ]cd this post-conviction relief (PCR) action challenging
his continued detention by the State of South Carolina ¢ as offensivc to the United States
Constitution’s guarantee of effectwc assistance of counsel, '

Having held an evidcnliary hearing in this matter, ht;. Row moves the Court pursuant to
Rule 15(b) of the Sputh Carolina Ruleé of Civil Procedure for leave to file a Second Amended
Application conforming his pleading to the evidence, The copy d: Applicant’s proposed second
amendcd application for PCR relief is attached hete as Exhibit A.

As explained below, this motion should be grantod because (1) it ll squarely within the’
circumstances contemplated by Rule 15; (2) the State cannot demonstrata prejudice and, even ifit
could, the remedy is a continuance to allow the State 1o present rebuttal evidence; and (3) the
proposed second amended application narrows the i issues, thus simplifying number of matters in
dispute and on which the Court will have to rule.

RELEVANT FACTUAL AND -
PROCEDURAL BACKGROUND

This action was filed on Decemmber 31, , 2014. The State filed a Return on August 13, 2015.

On April 4, 2016, Mr. Williams moved to conduct discovery (attached as Exhibit B) pursuant to
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South Carolina Code § 17-27-150, arguing the Court’s authorization of discovery “will expedite
Applicant’s preparation for the hearing, thus saving time and state resources.” Specifically,
Applicant cited the need to subpoena trial counsels’ files prior (o the hearing. The State opposed
the motion (attached as Exhibit C), and no discovery was had.

On October 25, 2016, Mr. Williams filed an Amended Application (attached as Exhibit D)
raising three grounds for relief, specifically alleging: (1) trial counsel fajled to make
vcontemporaneous trial objections to the introduction of unfairly prejudic;ial photographs that
inflamed the jury’s passions and prejudices and invited a verdict on an improper basis; (2) trial
counsel failed to call kcy witnesscs, including an expert witness that would have testified that the
alleged injuries were consistent with Applicant’s trial testimony; and (3) trial counsel failed (o
properly contest the admissibility of Applicant’s out-of-court statement. The State never filed an
amendcd return.

On January 30 and 31, 2017, the Court held an evidentiary hearing that included testimony
from an cxpert witness trial gounsel failed to call at trial, as weil as Mr, Williams’ trial counsei,
Jamcs R. Snell, Jr. and H. Wayue Floyd. Applicant subpoenaed trial counsels’ files to the hearing,
Mr. Snell provided his complete file on January 26 and Mr, Floyd provided his on January 30,

During the- evidentiary hearing, trial counsel testified concerning a number of matters
related to a general lack of preparation. Collectively, trial counsel had spoken ounly 10 a single
witness, a police investigator, prior to trial. Mr. Floyd, who was retained lcss than 48 hours before
trial and spent approximately one hour with applicant prior to trial, believed he would merely be
assisting Mr. Snell as a second chair. In fact, Mr. Floyd conducted 11 of 13 Cross-examinations of
key State witnesses. He asked no questions during the voir dire of one State expert and only a

single question of another. Both experts were qualified by the trial court; offcred sevcrely
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damaging and inaccurate or incomplete evidence; and wcre used by the State to introduce
inflammatory photographic evidence. When asked why he failed to object to the admissibility of
graphic photographs of a 15-month old child’s bruised vagina, Mr. Floyd admitted there was “no
trial strategy” motivating that failurc o act.

The State presented no evidencc at the PCR hearing and, while it lodged a continuing
objection as to relevance, the Statc did not move for a continuance or offer a proffer concerning
evidencc unavailable to it.

STANDARD OF REVIEW
A motion to amend is addressed to the sound discretion of the trial Jjudge. Harvey v.

Strickland, 350 $.C. 303, 313, 566 S.E.2d 529, 535 (2002). Generally, leave to amend should be

treely granted when justice so requires and amendment prejudices no other party. Id. (citing Rule

15, SCRCP; Foggie v. CSX Transp.. Inc., 313 8.C. 98, 431 S.E.2d 587 (1993)). This includes

motions seeking leave to amend to conform to the proof, which “should be liberally allowed when
no prejudice to the opposing party will resuit.” 1d, (citing Soil & Material Eng’rs, Inc. v. Folly
Assoc,, 293 S.C. 498, 361 S.E.2d 779 (Ct.App.1987)). “[T]he party opposing the motion has the
burden of establishing prejudice.” Id.

“Upon allowing any such amendment or evidence the Court shall state in the record the
reason or reasons for allowing the amendment or evidence.” Rule 15(b), SCRCP. “In the event the
Court should try issues not raised by the pleadings, it shall state in (he record all such issues tried
and the reason therefor.” Id.

ARGUMENT

This motion should be granted to allow Mr. Williams to conform his application to the

proof before the Court for three reasons,
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First, the amcndment sought here is authorized by Rule 15(b) of the South Carolina Rules
of Civil Procedure. Amendment to conform the pleadings to proof is permitted when issues not
raised by the pleadings are tried by the consent of the parties or when the évidence is objected to
but resolving the merits of 4 claim is furthered by allowing the amendment and the objecting party
fails to show prejudice, See Rule 15(b), SCRCP. Specifically, the rule provides:

If evidence is objected to at the trial on the ground that it is not within the issues

made by the pleadings, the court may aliow the pleadings to be amended and shall

do so freely when the presentation of the merits of the action will be subserved

thereby and the objecting party fails to satisfy the court that the admission of such

evidence would prejudice him in maintaining his action or defense upon the merits,
1d. (emphasis added). Notably, the rule prcsumes amendment will be allowed (seg id. (“...shall do
so freely...”)), whilelimposing a burden on the objecting party to demonstrate thy the evi;iéncc
and amendment are prcjudicial.

H;sre, the gravamen of Mr. Williams’ claim is ineffective assistance of counsel. Some of
trial counsels’ ‘t?anilures were apparent on the face of the trial record, and those issues were
previousl y jéined. llowever, because the State opposed discovery, Mr. Williams had no
opporlunity to learn other critical facts that touch on an ineffective assistance claim, such as
counsels’ failure to interview 12 of 13 State witnesses.

In Soil & Material Engineers, Inc. v. Folly Associates, the court of appeals reversed and
remanded a case for a new trial after the trial court refused to allow the plaintiff to amend its
pleading to conform to the cvidence. In so doing, the court explained that a trial court’s prejudice
analysis must “consider whether thc opposing party has had the opportunily to prepare for the issue
now being raised formally{,]” and that amendment serves as “no Just cause 10 complain if the
opposing party is afforded full opportunity t0 introduce testimony bearing on the subject of the

amendment.” Soil & Material Engineers, 293 S.C. a1 501, 361 S.F.2d at 781 {quotation omitted),
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Here, the State has becn afforded such an opportunity as the Assistant Attorney General cmded
cxlensive cross-examination of trial counsel over two days. Morcover, a claim of prejudice is not
self-exccuting, but requires the State to come forward and identify matters it could not previously
address as a result of the amendment. Seeid. at 501,361 S.E.2d at 781 (trial court abuscd discretion
where it made no finding of prejudice and claimant made no showing). Ilere, the State has not
bothered to file an amended return to Mr. Williams’ pending Amended Application so requiring it
to {ile one in response to the proposed second amended application imposes no additional burden.
M oreover, after Mr. Williams rested, the State also rested without calling a single witness. To the
extent it intends to oppose this motion, the State bears the burden of specifically identifying the
evidence 1t was unable to prescnl to rebut the evidence relied on by the proposed amendment,

Second, assuming, for the sake of argument, that the State has suffcred some prCJlldlCC the
proper remcdy is a continuance (o allow the Statc tu present rebuttal ev1dence not denying Mr.
Williams leave to amend. Had the State moved for a continuance (or were it to do $0 now), the
rule requires the Court to grant the State leave to present evidence: “The court shall upon motion
grant a continuance reasonably necessary to enable the objecting party to meet such evidence,”
Rule 15(b), SCRCP (emphasis added). Thus, if the State wishes to present evidence to rebut Mr.
Snell and Mr. Floyd’s testimony conccrning their lack of preparation, it should represent to the
Court what that evidence is and Mr. Williams may consent to thal evidence being heard. However,
the undersigned are hard presscd to conceive of any evidence that could rebut trial counsels’
testimony concerning their own preparation (or lack thercof) and trial strategy. In the absence of
any such evidencc, the State cannot meet its burden a;1d a continuance is unwarranted.

Third, this amendment is in the interest of judicial economy because it seeks to narrow the

issues belore the Court. Applicant’s proposed second amended application seeks 1o proceed under
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three theories: (a) failure to contemporaneously object to the admission of unféirly prejudicial
photographs; (b) failure to call an expert witness to testify that the victim's injuries were consistent
with Applicant’s statement and testimony, which would havc_: constituted a medically recognized
trcatment of the child, and thus a lcgal defense; and (c) that trial counsels’ lack of preparation was
both specilfically prejudicial, as contemplated by lncklang v. Washington, 466 U.s. 668 (1984),

but also constituted a total breakdown of the adversarial process as recogmed n United States v.

Cronic, 466 U.S. 648 (1984). With the exception of item (c), these issues arc identical or more
narrowly drawn than thosc presently joined.

Item (a) is an issue previously joined. Item (b) is an issue previously Jomed but
substantially narrowed to abandon any challenge to trial counsels’ failure to call an expert
conccming the volun@ariness of Mr. Williams® statement (o police. Morcover, as presently
formulated, the itcm (b) is rephrased with far greater specificity, which sceks to focus the State

| and the C;)un on the legal issue raised by Dr. Edward Frielander’s testimony that he was available
and willing 1o testify at trial and would have given an opinion that would have explained to the
Jury that Mr. Williams® conduct conslituted a “médically recognized trcatment” as contemplated
by South Carolina Code § 16-3-651, and thus given Mr. Williams a legal dcfense to the charge of
criminal sexual conduct with a minor,

With respect to item (c), this item replaces an jssue voluntarily abandoned concerning trial
counsels’ failed to properly argue againsl the admissibility of out-of-court statements. See Ex. D.
In its place, Mr. Williams socks t0 be heard on an issue—counsels® lack of trial preparation—first
discovered by Mr. Williams during the PCR hearing. While his Amended Apphcahon makes
reference to “individual failure[s| and thc combination of failures and their cumulauve effect on

the outcome of the trial,” as a basis for relic[ (see Ex. D), the proposcd second amended application
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climinates this vague reference and expressly identifies the issue as presented by trial counsels’

testimony at thc PCR hearing and links that testimony to precedent (Strickland and Cronic)

recognizing a right of rclief,

Since the sccond amended application constitutes a far more focuscd presentation of the

issues on which this Court wi Il have rule, Mr. Williams submits it is in the interest of the State, the

Court, and his own 1o permit this amendment.

CONCLUSION

For the reasons set forth here, Applicant Lance Austin Williams requests this motion be

granted and he be authorized to file the second amended application attached to this motion, which

narrows the issues in dispute and conforms the plcadings to the evidence before the Court,

February 3, 2017
Columbia, South Carolina.

4

Respectfully submitted by,

"

o

Richard A. Harpootlian (8C Bar No. 2725)
Christopher P, Kenney (SC Bar No. 100147)
RICHARD A. HARPOOTLIAN, P.A.

1410 Laurel Street

Post Officc Box 1090

Columbia, South Carolina 29202

(803) 252-4848

(803) 252-4810 (facsimile)
rahi@harpootlianlaw.com
cpk@harpootlianlaw.com

ATTORNEYS FOR APPLICANT
LANCE AUSTIN WILLIAMS
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Lance Austin Williams v. The Siate
C/A No.: 2014-CP-32-04769
Motion to Amend Pleadings
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FORM 5

STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON )
' | )
Lance Austin Williams, )
SCDC # 00345477
Full name and prison numbser (if any) of Applicant. ) SECOND AMENDED
- )
v. ) APPLICATION FOR
)
State of South Carolina ) POST-CONVICTION RELIEF
)

INSTRUCTIONS - READ CAREF ULLY
S AT T RAAD CAREFULLY

In order for this application to recejve consideration by the Court, it shall be in writing (legibly
haodwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers to each applicable question, If nccess > applicant may furnish his answer to a
particular question on the reverse side of the page or on an additional page. Applicant shall make clear to
which question any such continued answer refers.

If the application is taken in forma pauperis, it shal include an affidavit (attached at the back of
the form) setting forth information which establishes that applicant will be unable to pay the fees and

costs of the proceedings, When the application is completed, the original shall be mailed to the Clerk of
_ Court for the County in which the applicant was convicted.

1. Place of detention Broad River Correctional Institution
==20dC Aver Lorreclional Institution

2. Name and location of Court which imposcd sentence Lexington County Cgurt of General

Sessions
' Name(s) of co-defendant(s) (if any) Noge
4, The indictment number or numbers (if known) upon which and the offenses for which
sentence was imposed:

(@ 2010-GS-32-01860; Uniawfud Neglect of a Child

(b)  2010-GS-32-01861: Criminal Scxual C e
© ___
5. The date upon which sentence was imposed and thc terms of the scntence:

Revised 3/2003
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10.

(@)  April 5, 2011
(b)  April 5. 2011
(c) .
Check whether a finding of guilty was made:

(@)  after a plea of guilty

(b))  alfterapleaofnotguilty x

(c)  after a plea of nolo contendere

Did you appeal from the Jjudgment of conviction or the imposition of sentence?
Yes

If you answered “yes” to (7), list:
(@)  the name of each Court to which you appealed:

i. South Carolina Court of Appeals
il. - South Carolina Supreme Court

ili.

) the result in each such Court (o which you appcaled:

i. Convictions and sentences affirmed
.  Petition for Writ of Certiorari denied
2=aion tor wnit of Certiorari denied

iii.

©) tﬁc date of each such result:

i. July 24, 2013 (petition for rehearing denied September 19, 2013)

i, July 24, 2014

iti.

(d)  ifknown, citations of any written opinion or orders entered pursuant to such

results:

i. 405 8.C. 263, 747 S.E.2d 194 (Ct. App. 2013)
ii. Denial of Petition for Writ of Certiorari was unpublished
e AL NI OF Lerliorart was unpublished

iii. ;

——

If you answered “no” to (7), statc your reasons for not so appealing:

(& NA

&

© ___

State conciscly the grounds on which you base your allegation that you are being held in

Revised 3/2003
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1.

12.

custody unlawfully:

(a)  See Attachment A
®

© ___

State concisely and in the same order the facts which suppon cac.h of the grounds set out
in (10):

(@)  See Attachment A

® '

(c)

Prior to this application have you filed with respoct to this conviction:

(a)  any petition in a State Court under South Carolina Law? Except as set forth in

response to gues'tlons 7 and 8 above, no.

13.

(b)  any petition in State or Fedcral Courts for habeas corpus or post-convictions
relief? No

(c) 'any petition in the United States Supreme Court for certiorari other than petitions,
if any, already specified in (8)? No

(d)  anyother petitions, motions or applications in this or any other Court? No

If you answered “yes” to any part of (12), list with respect to each petition, motion or

application:

(a) the specific nature thereof:

i N/A
i, —
iv,

(b)  the name and location of the Court in which cach was filed:

i.
t

s

——

——

iii.

iv.

(c) the disposition thercof:

Revised 372003
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Ii.

]

iv.
(d)  the date of each such disposition:

ii.
iii.

Iv.

(¢)  if known, citations of any written opinions or orders cntered pursuant to each such
disposition;
i -
it.
R

iv.

14.  Has any ground set forth in (10) been previously presented to this or any other Court,
State or Federal, in any petition, motioq or application which you have filed?
No .
15.  If you answered “yes” to (14) identity:
(é) which grounds have been presented:
i N/A
ii.

iii.

® the proceedings in which each ground was raised:
i

ii.

ifi.
16.  If any ground set forth in (10) has not previously been pfesentcd to any Court, State or
Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented:
‘ (a)  Applicant's claims of ineffective assistance of trial counsel could not have heen
presenied on direct appcal,

Revised 3/2003
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®

(c)
17. Were you represented by an attorney at any time during (he coursc of:

(@)  your arraignment and plea? Yes

(b)  yourtrial, if any? Yes

(¢)  your sentencing? Yes
(d)  your appeal, if any, from the Judgment of conviction or the imposition of
sentence? _Yﬁ , ,
(c)  preparation, presentation or consideration of any petitions, motions or
applications with respect to this conviction, which you filed? Yes
18.  If you answered “yes” 10 one or more parts of (17), list:
(a)  the name and address of each attorney who represented you:
i James R. Snell, Jr.
i, H. Wayne Floyd
. iil.  Richard A, Harpootlian
(b)  the proceedings at which each such attorney represented you:
i Arraignment and (rial 4
ii.  Arraignment and trial

iii.  Appeal to South Carolina Court of Appeals and Petition for Writ of Certiorari to

the South Carolina Supreme Court

19.  State clearly the relief you seek in filing this application:

Vacation of my convictions and a ncw trial.

20.  Are you now under sentence from any other court that you have not challenged?
No

Revised 3/2003
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February 1, 2017
Columbia, South Carolina,

Respectfully submitied by,

Richard A. Harpootlian (SC Bar No, 2725)
Christopher P. Kenney (SC Bar No. 100147)
RICIIARD A. IIARPOOTLIAN, P.A.

1410 Laure] Street

Post Office Box 1090

Columbia, South Carolina 29202

(803) 252-4848 :

(803) 252-4810 (facsimile)
rah@harpootlianlaw.com
cpk@harpootlianlaw.com

AT TORNEYS FOR APPLICANT
LLANCE AUSTIN WILLIAMS
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ATTACHMENT A
10.  Applicant is being held in custody unlawfully because he was denied cfiective assistance

of trial counsel in violation of the F ifth, Sixth, and Fourteenth Amendments of the Constitution.
11.  With the exception of item ¢ (citing Cronic, infra), each of the following errors by trial
counsel fell below an objective standard of effective representation and was prejudicial within the

meaning of Strickland v. Washington, 466 U.S. 668 (1984), such that Applicant is entitled to have

his convictions vacated. Applicant seeks relief under three theories:

a Applicant’s trial counsel failed to contemporancously object at trial to the
introduction of prejudicial evidence including, but not limited to, photographs that were not
relevant to any matter in dispute. These photographs were highly prejudicial and scrved the sole
purposc of inflaming the passions and prejudices of the jury, and invited a verdict based on {actors
other than the admissiblc evidence. In its opinion affirming Applicant’s convictions, the Court of
Appeals found any error in admitting the photographs was not iarescrvcd for review on direct
appeal because trial counsel failed to contemporaneously object to their admission,

b. Trial counsel failed to call an expert witness or witnesscs to testify that the victim’s
injurics were consistent with Applicant’s statement to police and testimony at trial and would have
coustituted a “medically recognized treatment” as contemplated by South Carolina Codc § 16-3-
651, and thus constituted a legal defense to the charge of criminal sexual conduct with a minor.

C. Trial counsels® lack of trial preparation, including the failure to interview virtually
any State witness or to comprehend and appreciate facts that entitied Applicant to a legal defense,
falis below that of a reasonable, competent lawyer. ‘Frial counsels’ lack of preparation is both a
specific error and omission within the meaning of Strickland, but also a total failure to function as

a meaningful State adversary such that prejudice can be presumed, as contemplated by United

States v. Cronic, 466 U.S. 648 (1984).
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(Applicant’s Motion for Leave to Conduct
Discovery) |
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STATE OF SOUTH QAR@LNA' kY, s INTHE COURT OF COMMON PLEAS
N «:t; ¥'  ELEVENTH JUDICIAL CIRCUIT
COUNTY OF bemmom- S ‘
Lance Austin Williams #00345477
C/A No.: 2014-CP-32-04769
Applicant, :
vs. | MOTIONFORLEAVE. © 1
: TO CONDUCT DISCOVERY .= .
“The State of South Carolina y g
Respondent. ‘::
‘1

Applicant Lance Austin Williams (“Williams™), by and through his undersigned counsel,
hereby moves thxs Court for an Order granting leave to conduct discovery pursuant to South
Carolina Code § 17-27-150, and would respectfully show unto the Court as follows,

On December 31, 2014, Williams filed an application for post-conﬁction relief due to
ineffective assistance of counse] alli?ging that trial counsel was deficient for numerous erTors
throughout the course of Applicant’s trial including their failure 10 object to the introduction of
prejudicial photographé, failure 0 call key witnesses, and faifure to cross-examine the State’s
leading witness after he oti‘cred inconsistent testimony. At the conclusion of Applicant’s (rial, on
April 1, 2011, a jury found Williams guilty of first degree criminal sexual conduct with a minor
and unlawful conduct with a chiid, and he was sentenced to twenty-five years’ imprisonment and
a concurrent term of ten years’ imprisoﬁment. The deficiencies in defense counsel’s performance
at trial were highly prejudicial to the outcome of Williams's case, and but for these errors the result
of the proceeding would have been different.

Applicant Williams seeks leave from the Court to conduct discovery that will permit
Applicant to obtain necessary information through means other than in-court proceedings. The use

of these procedures will expedite Applicant’s preparation for the hearing, thus saving time and

1
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state resources. Specifically, Applicant would like to issue a subpoena to trial counsel for their

files and to the Lexington County Clerk of Court’s Office for all trial exhibits,

For thesc reasons, Applicant respectfully requests the Court grant this motion and grant

Applicant leave to conduct discovery in this matter.

April 4, 2016
Columbia, South Carolina

Respectfully submitted,

Richard"A. Harpootlian (SC Bar No. 2725)
RICHARD A. HARPOOTLIAN, PA

1410 Laurel Street (29201)

Post Office Box 1090

Columbia, South Carolina 29202
Telephone: (803) 252-4848

Facsimile: (803) 252-4810
rah@harpootlianlaw.com

ATTORNEY FOR LANCE AUSTIN WILLIAMS
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
). ELEVENTH JUDICIAL CIRCUIT

- COUNTY OF LEXINGFON" .2 - ..
Lance Austin Williams #00345477
C/A No.: 2014-CP-32-04769
Applicant,
: _ Ca
vs. CERTIFICATE OF SERVICE =
The State of South Carolina s
. 3 e md
Respondent. R

I

I, Holli Miller, paralcgal to the attormey for the Applicant, Richard A. Harpootlian, P.A.,
with offices at 1410 Laurel Street, Post Office Box 1090, Columbia, South Carolina 29202, certify

that on April 4, 2016, served by having the below document hand delivered to the following

mentioned person:

* Document: Motion for Leave to Conduct Discovery
Served: Patrick Schmeckpeper, Assistant Attorney General
South Carolina Attorney General's Office
Post Officc Box 11549

Columbia South Carolina 29211

.

Hol¥i Miller
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PITTIVER)

e

MAY 06 2016
STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMOMPABAfpootian, PA,
COUNTY OF LEXINGTON ) ELEVENTH JUDICIAL CiRiBuiwsd
)
Lance Austin Williams, #345477, ) 2014-CP-32-04769
: )
Applicant, )
) RETURN TO MOTION FOR
v. ) LEAVE TO CONDUCT DISCOVERY
)
State of South Carolins, )
)
Rt )

This matter comes before the Court by way of Applicant's Motion for Leave to Conduct
« Discovery filed April 4, 2016. The Respondent submits that the App!ic;mt‘s discovery motion is
without merit and should be denied without a hearing,

L ‘

The Uniform Post Conviction Procedure Act comprehends and takes the place of the
statutory writ of habeas corpus found in S.C. Code Ann, Sec. 17-17-10 (1985), et segq., under -
which this action has been filed, See S.C. Code Ann. Sec. 17-27-20(b). The Uniform Past-
kaﬁm%MmMMmtnﬂwhdeha'WﬂMmﬁdmmf
case without good cause and order of the cimﬁtcmmpermhﬁngdisoovayuqum §.C. Code
Ann. § 17-27-150(A) states: .

A party in 2 non-capital post-conviction relief proceeding shall be entitled to

mmmmmofdmwhuemdaﬂummnnam«of
CivﬂHowdmiﬂandwtbeemeﬂwjudgemthem_ofhisdimeﬁon
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ThecnnvieﬁonbcingchnlhngedhytheAppIMinﬁswﬁonaﬁmﬁom & non-capital
offense.

IL

First, theApp!icamhssﬁiledtomaspeeiﬂcmontbimqwsﬂngtoinvokem
discovery process. prorxdmwbuﬁtsﬂmtithasgivenopposingcounscl every document
within its custody and control, including the clerk's records,’ SCDC records, and the PCR
application. Respondent does not have custody or control over the Solicitor’s file or any other
records from the trial not mentioned above.

1,

Finally, Respondent submits that discovery should not be permitied because the
Applicant has not made the requisite showing of good caﬁse. The Applicant’s grounds for
. discovery involve nothiﬁg more than speculation about what he might find and where he might “
find it. Such speculation cannot support a ﬁndiﬁ of good cause. See, e.g., Strickler v, Greene,’
527 U.8. 263, 286, 119 8.Ct. 1936, 1950-1950 (1999) (“Mere speculation that some exculpatory
material mayhaveho;enwithheldisunlikelyloutabﬁsbgoodcausefnradiscoverqumston
collateral review.'jOninformﬁmandbeﬁeﬁﬂteApplimhunozmﬁdedashowmsofgood
cause. \

Iv,

TheRespommthaeforeobjeémtotheMoﬁonforuavetoCondeiswvaymd
Tequests that the Court deny the Applicant’s Motion.

"Iﬁdexhiblabawbunmqumdﬁm&echk’sOﬁwudwnlh‘mmemommgmalwm
Page 2 of 3
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WHEREFORE, the State requests that this Court deny the Motion for Leave 1o Conduct

Discovery.

Respectfully submiticd,
ALAN WILSON
Afttorney General

JOHN W. MCINTOSH
Chief Deputy Attorney General

JOHANNA C. VALENZUELA
Senior Assistant Deputy Attorney General

BY:
Office of the Attorncy Gerieral
Post Office Box 11549
Columbia, SC 29211
(803) 734-3737
ﬁ/{ﬁ&& p{ , 2016,
Page 3 of 3
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= COPY
STATE OF SOUTHCAROLINA  F{} |}

) IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON 2016 €57 2 ) & ; ) -

—— )
Lance Austin Williams, HE P ok Y0
SCDC # 00345477 Lo ;
Full name end prison number (if any) of WAnplitant. .. ) AMENDED
) 4
Y. ) APPLICATION FOR
- )
State of South Carolina ) POST-CONVICTION RELIEF
)

NSTRUCTIONS - D CA LLY

In order for this application to receive consideration by the Court, it shall be in writing (legibly
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers to each applicable question. If necessary, applicant may furnish his answer to a
particular question on the reverse side of the page or on an additional page. Applicant shall make clear to
which question any such continued answer refers,

Since every application must be sworn under oath, any false statement of & material fact therein

may serve as the basis of prosecution and conviction for perjury.  Applicants should, therefore, exercise
care to assure that all answers are true and correct,

If the application is taken in_forma pauperis, it shall include an affidavit (attache(f at the back of
the form) setting forth information which establishes that appficant will be unable to pay the fees and

costs of the proceedings, When the application is completed, the original shall be mailed to the Clerk of
Court for the County in which the applicant was convicted. .

1. Place of detention Kirkland Corrrectiona)
2, Name and location of Court which imposed sentence Lexington County Court of General

Segsions ”
3. Namc(s) of co-defendant(s) (if any) None
4, The indictrent number or numbers (if known) upon which and the offenses for which
sentcnce was imposed:;
(8)  2010-GS-32-01860: Unlawful ecto ild
() 2010-G8:32-01861: Criminal Sexual Conduct First Degree
(c) . ‘
5. The date upon which sentence was imposed and the terms of the sentence:

Revised 3/2003



10.

(a)  April 5.2011
(b)  April 5,2011
) "
Check whether a finding of guilty was made:
(8)  after aplea of guilty

(b)  after a plea of not guilty _x
(c)  afteraplea of nolo contendere

Did you appeal from the judgment of convietion or the imposition of sentence?
Yes

If you answered “yes” to (7, list:
(a)  the name of each Court to which you appealed:

1 South Carolina Court of Appeais
ii. South Caroling Supreme Court

ifi,

(b)  the rosult in each such Court to which you appealed:

i Convictions and sentences affirmed
if. Petition for Writ of Certiorari denied

iii.

e —

(c}  the date of each such result:

i. July 24, 2013 (petition for rehearing denicd September 19, 2013)

. July 24,2014

iii.

(d)  ifknown, citations of any written opinion or orders entered pursuant to such
results:

i 405 S.C. 263, 747 S.E.2d 194 (Ct. App. 2Q13!
il. Denial of Petition for Writ of Certiorari was unpublished

r———

If you answered “no” to (7), state your reasons for not so appealing:

(@ NA

®

(c)

State conciscly the grounds on which you base your allegation that you are being held in

Revised 3/2003
2
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custody unlawfully:

(@  Seec Attachment A

® _
(©
1. State concisely and in the same order the facts which suppart each of the grounds set out
in (10):
()  See Attachment A
®
(©

12. Prior to this application have you filed with respect to this conviction:
(@)  any petition in a State Court under South Carolina Law? Except as set forth i
response to questions 7 and 8 above, no.

(b)  any petition in State or Federal Courts for habeas corpus or post-convictions
‘relief? No
{c)  any petition in the United States Supreme Court for certiorari other than petitions,
if any, already specified in (8)? No
(d)  any other petitions, motions or applications in this or any other Court? No
13.  If you answered “yes” to any part of (12), list with respect to each petition, motion or

application:

(a)  the specific nature thereof:

i N/A

i

. __

v,

(b)  the name and location of the Court in which each was filed;

ii,

]

jid.

iv.

(©) the disposition thereof:

Revised 3/2003
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ii.

iv.

()

ii.

iii.

iv,

(®

ii,

ifi.

iv,

|

the date of each such disposition:

————
——————

if known, citations of any written opinions or orders entered pursuant to each such
disposition:

1]

4. Hasany ground set forth in (10) been previously presented to this or any other Court,

State or Federal, in any petition, motion or application which you have filed?

No

15.  If you answered “ycs” to (14) identify:

()
i.
i,
i,
(b)
1.

ii.

iii.

which grounds have been presented:

N/A

the proceedings in which each ground was raised:

16.  Ifany ground set forth in (10) has not previously been presented to any Court, State or
Federal, set forth the ground and state concisely the reasons why such ground has not
previously been presented:

(@)  Applicant's claims of incffective assistance of irial counsel could not have been

resented on direct a .

Revised 3/2003
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®
(©

17 Were you represented by an attorney at any time during the course of:

(®)  your arraignment and plea? Yes -

(b)  yourtrial, if any? Yes

(¢}  your sentencing? Yes

(d)  your appea, if any, from the judgment of convietion or Jthe imposition of

sentence? Yes '

(¢)  preparation, presentation or consideration of any petiﬁons, motions or
ﬁpplicaﬁons with respect to this conviction, which you filed? Ycs
18,

If you answered “yes™ to one or more parts of (17), list:

(8)  the name and address of cach attorney who represented you;

i James R. Snell, Jr.

ii.  H. Wayne Floyd

iii.  Richard A. Harpootliag

(b) the proceedings at which each such attorney represented you:

i Arraignment and tria]

.  Arrgignment and trial

iiil. - Appeal to South Carolina Court of Appeals and Petition for Writ of Certiorari to

the Soﬁth Carolina Supreme Court

19.

20.

State clearly the relief you seek in filing this application:

Vacation of my convictions and a new trial,

Are you now under sentence from any other court that you have not challenged?
No

Revised 3/2003



Columbia, South Carolina
October 24, 2016

Respectiully submitied,

wetll

> =
Richard A. Harpootlian
rah@harpootlianlaw.com

RICIIARD A. HARPOOTLIAN P.A.

1410 Laurel Street. (29201)
Post Office Box 1090

Columbia, South Carolina 29202

Phone (803) 252-4848
Facsimile (803) 252-4810

ATTORNEY FOR PETITIONER
LANCE AUSTIN WILLIAMS
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ATTACHMENT A

10. Apblicant is beiné held iﬁ custody unlawfully because he was deniéd effective assistance
of counsel at trial in violation of the Fifth and Fourteenth Amendments of the United States
Constitution.

1. Applicant’s trial counsel failed to contemporaneously object at trial to the introduction of
prejudicial evidence including, but not limited to, photograplis that were not relevant to any matter
in dispute. Thesc photographs were highly prejudicial and served the sole purpose of inflaming
the passions and prejudices of the jury, and invited a verdict based on factors other than the
admissible evidence. [n its opinion affirming Applicant’s convictions, the Court of Appeals found
any crror in admitting the photographs was not preserved for review on direct appeal because trial
counsel failed to contemporaneously object to their admission.

Trial counsel failed to call several wilnesses to testify at trial. These witnesses would have
testified on several issues key to Applicant’s defense, including the frequency and prevalence of
false confessions in criminal cases, police tactics uscd to obtain false confessions, like those tactics
employed by police in obtaining Applicant’s statement, later introduced at trial to help convict
Applicant. Trial counsel also failed to call a witness that would have testified that the alleged
victim’s injuries were consistent with Applicant’s testimony at trial,

Trial counsel failed to raise with specificity the argument that Applicant’s out-of-court
statement should not have been admitted at trial because the statement was obtained in violation
of Missouri v. Seibert, 542 U.S. 600 (2004); State v. Navy, 386 S.C 294, 688 S.E.2d 838 (2010);
and State v. Evans, 354 8.C 579, 582 S.E.2d 407 (2003). In addition to not raising the admissibility
of Applicant’s statement with specificity, trial counsel failed to cross-cxamine the State's leading

witness, Detective Prestigiacomo, after the detective’s trial testimony was substantially and



materiafly different from the testimony he provided during the in camera.fac)rsan v. Denno hearing
- that provided the basis for admitting Applicant’s out-of-court statement.

All of trial counsel’s failures summarized above fell below an objective standard of
effective represcntation and cach of the failures was independently prejudicial to the Apphcant
Based on each individual failure and the combination failures and their cumulative effect on the

outcome of the trial, Applicant is entitled to have his convictions vacated.
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COPY

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
ELEVENTH JUDICIAL CIRCUIT

COUNTY OF LEXINGTON -
C/ANO.: 2014-CP-32-04769

Lance Austin Williams, SCDC #00345477
Pluintiff,
CERTIFICATE QF SER\’I‘:CS‘I‘:‘,1 ~
Vs, A 1 :55‘.”’
L
. il & -
State of South Carolina wo N T L.
. GOT N
- {' S p e
' Defendant, | \ Do, M
h J - )
L ¥ ol d . ?
-..‘ . :v) ‘T"
—1G) i

I, Holli Miller, paralegal to the attorney for the Applicant, Richard A.
Harpootlian, ?.A., with oflices at 1410 Laure] Street, Post Office Box 1090, Columbia,
South Carolina 29202, certify that on QOctober 25, 2016, served by having fhe below
documents placed in the United States Mail, first class postage affixed, to the following

mentioned person:

Document; Amended Application for Post-Conviction Relief
Served: Johanna Valenzuela, Assistant Attomey General

Post Office Box 11549
Columbia, SC 29211-1549
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FILED

STATE OF SOUTII CAROLINA )
- y)

COUNTY OF LEXINGTUNRTEB -3 PM 2)'8

] " :‘t "a‘e )
g1 S COURT
Lance Austin Wil]jams#gd 477 ::,5\-?_“ kﬁ;c

Applican!,
Vs,
The State of South Carolina
Respondent.

IN THE COURT OF COMMON PLEAS
ELEVENTH JUDICIAL CIRCUIT

C/A No.: 2014-CP-32-04769

CERTIFICATE OF SERVICE

L, Holli Miller, paralegal to the .atlomey for the Applicant, Richard A. Harpootlian, P.A.,

with offices at 1410 Laurel Street, Post Officc Box | 090, Columbia, South Carolina 29202, certify

that on February 3, 2017, served by having the below document hand delivered to the following .

mentioned person:
Document; Motion to Amend

Served;

Johanna Valenzucla, Assistant Attorney General

South Carolina Attorney General's Office

1000 Assemibly Street

Columbia South Carolina 29201

~

AN

ki Mitler
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STATE OF SOUTH CAROLINA ) & IN THE COURT OF COMMON PLEAS
F §e f'_, D ELEVENTH JUDICIAL CIRCUIT
COUNTY OF LEXINGTON e e
) CASENO.: 2014 .-CP-32-04769
BIIFE3 -3 PH 2: 18 ‘

Lance Austin Williams, SCDC #345477 ) MOTION AND ORDER INFORMATION
' IRRMYTE 2 fedn, FORM AND COVERSHEET
vs. CLE-"%33 19T
BN S NV
State of South Carolina ) :
— N Defendant. )
Plainti(fs Attorney: Defendant’s Attomey:
Richard Harpootiian, Bar No. 2725 Johanna Valenzuela, Bar No.
Address: Address: .
Post Office Box 1090, Cola, SC 29202 Post Office Box 11549
Phone: 803/252-4848Fax 803/252-4810 Phone; 803-734-3733 Fax
E-mail: rah@harpootiianlaw.com Other: | E-mail: jvalenzuela@scag.gov Other:

[ IFORM MOTION, NO HEARING REQUESTED (complete SECTIONS I and I1I)
[IPROPOSED ORDER/CONSENT ORDER (complete SECTIONS IT and m)

XMOTION HEARING REQUESTED (attach written motion and complete SECTIONS Iand III) |

SECTION 1: Hearing Information
Nature of Motion: Motion to Amend Pleadings

Estimated Time Needed: 30 minutes Court Reporter Needed: [RYES/[ ] NO
SECTION II: Motion/Ordcr Type .
D] Written motion attached
[ JForm Motion/Order ‘
I hereby movec for relief or action by the court as set forth in the attached proposed order.

///’/ February 3, 2017

_ Signature of Attorney for [] Plainﬁﬁ'/l] Defendant Date submitted

SECTION III: Motion Fee
[] PAID - AMOUNT: §
[JEXEMPT: [] Rule to Show Cause in Child or Spousal Support
(check reason) [] Domestic Abuse or Abuse and Neglect
[] Indigent Status [ Statc Agency v. [ndigent Party
L] Sexually Violent Predator Act [ Post-Conviction Relief
[ Motion for Stay in Bankruptc
(] Motion for Publication ErMotion for Execution (Rule 69, SCRCP)
(] Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions

Name of Court Reporter:
[] Other:
JUDGE’S SECTION
[J Motion Fec 10 be paid upon filing of the attached | JUDGE CODE_
order,
Other: Date; .
CLERK’S VERIFICATION

Collected by: Date Filed: _
[ ] MOTION FEE COLLECTED: $
[l CONTESTED — AMOUNT DUE:§

SCCA 233 (11/2003)
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\ I RicHARD A. HARPOOTLIAN

. ) OFrFICK DirecT CoNTACT
RAH@HARPOOTLIANLAW COM 1 €10 LanrL Streer TerPHone 1BOJ) 252 4048
Coumpia 3¢ FacsiM = 1BOD) P52-4B8 10
CHRISTOPHFR P. KuNNEY 29020 TeiL FRte 0G6) 708-3997
;quFARZOO;::NMW o MAILING ADDRESS | ONLINE
AMIE RPOOTTLIAN' Post Orfice Bux | Q0 HARPOOTL'ANLAW COM
HARPOOTLIAN OF COUNStL Cug-mn,a ng
- AYTORNEVS ar Law TADATEC N LOUMIANA 29202
February 3, 2017
VIA HAND DELIVERY
- . sl e
Beth Carrig, Clerk of Court e @ T
Lexington County CERES ) P
© 205 E. Main Strcet ”.g.;-::t © M
Lexington, SC 29072 e 2
| =om o O
Inre: Lance Aus'tm Wllhdms #00345477 v. State of South Carolig8S="
C/A No.: 2014—CP-32 04769 g @
Dcar Ms. Carrig:

Enclosed please find the original and three copies the Applicant’s Motlon to
Amend in connection with the above-refcrenced matter. Please clock-in the original and
copies and return the copies to my courier. '

By copy of this letter, I am serving a copy of the samc on Assistant Attorney
Genera] Johanna Valcnzuela. - ‘

Thank you for your assistance in this matter

With warm personal regards, 1 am

Sincerely,
Ri A. Harpootlian
/m - J
Enclosures
cc:

Johanna Valenzuela, ASblSIal‘I’t Attorney General
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Tot

cl

Common Pleas
Clerk : Lisa M. Comer .
Lexington County Judicial Center
. Lexington, SC 29072
Phone:(803) 785-8212 Fax:(B03) 785-8603

‘From: Harpootlian, Richard A. ’ o Date 27372017
PO Box 1090 - Receipt#. 198320
Columbia, SC 29202 Clerk: krau
- Williams #00345477, Lance Austi
on Type: Payment Reference # 24071
Type:  Check $25.00 RCOmment
) , $25.00 Non-Refundabie
eived. $25.00 -
e $0.00  You may check the status of your Lexington case at'
- http:/www.sccourts.org/caseSearch/
e # Caption “ Previous Balance Amount Paid Bgrance Due
13204769 Lance Austin Williams #00345477 VS State $25.00 $25.00 $0.00
of South Carolina * -
tal Cases: 1 $25.00 $25.00 . $0.00

ReeciptSingleCase.rpt V6. |



. G
L Ml O
NG RN AL CaN 7
STATE OF SOUJH CA 'G l N L IN THE COURT OF COMMON PEBAS. ", %070,
COUNTY OF LEXING ELEVENTH JUDICIAL CIRCUIT "%, %%, Ly
) R
Lance Austin Williams, #345477, ) 2014-CP-32-04769 R, %
) -l -1
Applicant, ) , = ")_
)  RETURN TOMOJIONFOR =2
V. ) LEAVE TOAMESD < (
) e o
. ; Zao 0= i
Srate of South Carolina, ; ?1 ? t(-_; 2 ? v .,\‘
Respondent. ) £ 3 2 %, ¥
- -
'I'his matier comes beforc the Court by way of Applicant's [ﬁl&i;' cf5r Leave lo Amend
mc
<

filed on or about Fcbrﬁ;ary 3. 2017. While therc were several proé_é&'ural inaccuracies in
Applicant’s motion,' Respondent believes the record before the PCR Court addressed cach of the
amended allegations and therefore does not object 10 the amendments as outlined in Exhibit A of
Applicant’s Motion (also attached as [xhibit A to this Retum).

In this case, Applicant. through counsel, made a motion for discovery, sceking the court
cexhibits and the defense attorneys’ files. Respondent filcd a response objeciing to the discovery
and then followed up with an cmail to Applicant’s counsel stating “we may be able to resolve
this motion,” assuming “we can confirm those are the only things you are seeking.” (Exhibit B.)
Al a status confercnce for this case, Judge Keesley asked if a hearing on thc motion was
necessary. Respondent indicated no objection to Applicant getting his own file from trial counsel
and also offered to ensure the exhibits were brought 1o the PCR hearing; howcever, Respondent
could not consent on behall of the Solicitor’s Office. Applicant’s counsel indicatcd he only
sought correspondence dealing with plea offers [rom the Solicitor’s File. Respondent coliceted

{hat information, and, without a discovery order, provided that information to Applicant’s

! Respondent belicves counsel misstated the procedural history rclated to the discovery motion by accident.




counsel on August 22, 2016. (Exhibit C) In the letter providing that plea offer correspondence,
Respondent confirmed her understanding that Applicant did not wish to proceed forward with
the discovery motion and confirmed the hearing was scheduled for November 2016. Applicant’s

counscl subpoenaed trial counsel’s lile more than once with the only objection made by

Respondent b

file. (Exhibit D.)

This case was originally scheduled for an evidentiary hearing in August 2, 2016, then

again on November 9, 2016, and then finally heard on January 30, 2017. Respondent belicves

counsel had the opportunity and the information to amend his allegations to include this

information prior to the hearing. ITowever, Respondent believes the record and testimony include
u‘-t:,objeeti 10
- 1

evidence to counter cvery amended allegation in Fixhibit A and thercfore does n
’.-F'

233\
p—
i

-
-
I

ey ©
O A

Applicant’s motion.
Respectfully submitted,

ALAN WILSON
Attorney General

JOHANNA C. VALENZUELA
Senior Assistant Deputy Attomey Gencral

m
,_‘-:
BY: &
g
¢
()
Olficc of the Attorney General p
Post Office Box 11549 G
Columbia, SC 29211 k
(803) 734-3737
% - 1 2017.
5 ] >
Page 2 of 2
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Lance Austin Wiuiamsr v. The State
C/A No.: 2014-CP-32-04769
Motion to Amend Pleadings

EXHIBIT A

(Applicant’s Proposed Second Amended
Application for PCR Relief)
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FORM §
STATE OF SOUTH CAROLINA )
. _ ) IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON )
‘ )
Lance Austin Williams, )
SCDC # 00345477 '
Full name and prison number (if any) of Applicant. ) - SECOND AMENDED
)
V. ) APPLICATION FOR
) - ,
State of South Carolina ) POST-CONVICTION RELIEF
)

INSTRUCTIONS - READ CAREFULLY

In order for this application to receive consideration by the Court, it shall be in writing (legibly
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
_ concise form the answers to each applicable question. If necessary, applicant may furnish his answer toa
particular question on the reverse side of the page or on an additional page. Applicant shall make clear to
" which question any such continued answer refers.

Since every application must be sworn under oath, any false statement of a material fact therein
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise
care to assure that all answers are true and corrcct. ' .

If the application is taken in forma pauperis, it shall include an affidavit (attached at the back of
the form) setting forth information which establishes that applicant will be unable to pay the fees and
costs of the procecdings. When the application is completed, the original shall be mailed to the Clerk of
Court for the County in which the applicant was convicted,

1. Place of detention Broad River C jonal Institution
2. Name and location of Court which imposed sentence MM{&@
5 . . s

3.  Name(s) of co-defendant(s) (if any) None
4  The indictment number or numbers (if known) upon which and the offenses for which

sentence was imposed:

(@ . 2010-GS-32-01860: Unlawful Neglect of a Child
(b) 0-GS-32-01861: Criminal nduct Fi
(©)

5. The date upon which sentence was imposed and the terms of the sentence:

Revised 3/2003
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10.

(8) Aprils.20
®)  Aprl5.2011
)

Check whether a finding of guilty was made:
() afterapleaofguilty
(b)  afteraplea of not guilty _x__
(¢)  afteraplea of nolo contendere

Did you appeal from the judgment of conviction or the imposition of sentence?
Yes '

If you answered “yes” 10 (7), list:
(8)  the name of each Court to which you appealed:
i. South Carolina Coust of A
ii.  South Carolina Supreme Court
iii.
(b) the result in each such Court to which you appealed:
i, Convictions and sentences affirmed

ii.  Petition for Writ of Certiorari denied

iii.

(¢) thedate of each such result:

i. July 24, 2013 (petition for rehearing denied September 19, 2013)
iil.  July 24,2014

(d)  if known, citations of any written opinion or orders entered pursuant to such
results:
i 4058.C.263,747 S.E.2d 194 (Ct. App.

ii, Denial of Petition for Writ of Certiorari was ugpublished
jii. ‘

NS

If you answered “no” to (7), statc your reasons for not so appealing:

(@ NA

® —

0 —

State concisely the grounds on which you base your allegation that you are being held in

) Revised 3/2003
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11.

12.

custody unlawfully:

() A nt A
® —

©
State concisely and in the same order the facts which support each of the grounds set out
in (10):

(8) SeeAttachmentA

®

(©)
Prior to this application have you filed with respect to this conviction:

(a)  any petition in a State Court under South Carolina Law? Except as set forth in

response to questions 7 and 8 gbove. no.

13.

(b)  any petition in State or Federal Courts for habeas corpus of post-convictions
relief? No

(c)  any petition in the United States Supreme Court for certiorari other than petitions,
if any, already specified in (8)? No

(d)  any other petitions, motions or apphcatmns m this or any other Court? No

If you answered “yes” to any part of (1 2), list with respect to each petition, motion or
application: A '

(3) the specific nature thereof:

ii.

i NA
iii.

iv. )

(b)  the name end location of the Court in which each was filed:

i.

‘iil

N

jii.
iv.
(©) the disposition thereof:

Revised 3/2003

1164



14.

13.

16.

ii.
jii.
iv.
(ci) date of each such disposition:

||

i.

it

| 1]

iii.

iv.

(¢)  if known, citations of any written opinions or orders entered pursuant to each such
disposition:

i

i,

i,

iv.

Has any ground set forth in (10) been previously presented to this or any other Court,
State or Federal, in any petition, motion or application which you have filed?
No
If you answered “yes” to (14) identify:
(a)  which grounds have been presented:
i N/A
i,

iii.

(b)  the proceedings in which each ground was raised:
-

———

se
n

———

iii.

If any ground set forth in (10) bas not previously been presented to any Court, State or
Federal, set forth the ground and state concisely the reasons why such ground has not

Revised 3/2003
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® —
©
17.  Were you represcnted by an attorney at any time during the course of:

(a)  your arraignment and plea? Yes

(b)  your trial, if any? Yes

(c)  your sentencing? Yes

(d)  yourappeal, if any, from the judgment of conviction or the imposition of

sentence? Yes

, (6)  preperation, presentation or consideration of any petitions, motions or
applications with respect to this conviction, which you filed? Yes

-18.  Ifyou answered “yes” to one or more parts of (17), list:

(@  thename and address of cach attorney who represented you:

i, JamesR.Spell Jr. '

ii. - H. Wayne Floyd

iii.  Richard A. Harpootlian

(b)  the proceedings at which each such attorney represented you:

i Arraignment and trial

ji. ipnment and tri )

iii. Appeal to South Carolina Court of Appeals and Petition for Writ of Certiorari to

the South Carolina Supreme Court
19.  State clearly the relief you seck in filing this application:
Vacation nyictio a new trial.

20.  Are you now under sentence from any other court that you have not challenged?
No

Revised 3/2003
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February 1, 2017
Columbia, South Carolina.

- Respectfully submitted by,

Richard A, Barpootlian (8C Bar No. 2725)
Christopher P, Kenney (SC Bar No. 100147)
RICHARD A. HARPOOTLIAN, P.A.

1410 Laurel Street

Post Office Box 1090

Columbia, South Carolina 29202

(803) 252-4848

(803) 252-4810 (facsimile)
rah@harpootlianlaw.com
cpk@harpootlianlaw.com

ATTORNEYS FOR APPLICANT
LANCE AUSTIN WILLIAMS
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ATTACHMENT A
10.  Applicant is being held in custody unlawfully becanse he was denied effective assistance

of triél counsel in violation of the Fifth, Sixth, and Fourteenth Amendments of the Constitution.
11.  With the exception of item ¢ (citing _Qtp_n_lq, infra), each of the following errors by trial
counsel fell below an objective standard of effective representation and was prejudicial within the
meaning of Strickland v. Washington, 466 U.S. 668 (1984), such that Applicant is entitled to have
his convictions vacated. Applicant seeks relief under three theories:

a. Applicant’s trial counsel failed to contcmporancously object at trial to the
in&oduction of prejudicial cvidence including, but not limited to, photographs that were not
relevant to any matter in dlspute These photographs were highly prejudicial and served the so!e
purpose of inflaming the passions and prejudices of the jury, and invited a verdlct based on factors
other than the admissible evidence. In its opinion affirming Applicant’s convictions, the Court of
Appeals found any error in admitting the photographs was not preserved for review on direct
appeal because trial counsel failed to contemporaneously object to their admission.

b. Trial counsel failed 1o call an expert witness or witnesses to testify that the victim’s
injuries were consistent with Applicant’s statement to police and testimony at trial and would have
constntuted a “medically recognized treatment” as contemplated by South Carohna Code § 16-3-
651, and thus constituted a legal defense to the charge of criminal sexual conduct with a minor.

C. Trial counsels’ lack of trial preparation, including the failure to interview virtually
any State witness or to comprehend and appreciate facﬁ that entitled Applicant to a legal defense,
falls below that of @ reasonable, competent lawyer. Trial counsels’ lack of preparation is both a
specific error and omission within the meaning of Strickland, but also a total failure to function as
a meaningful State adversary such that prejudice can be presumed, as contemplated by United
States v. Cronic, 466 U.S. 648 (1984).
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Johanna Valenzuela

From: Johanna Valenzuela

Sent: Wednesday, June 22, 2016 2:54 PM

To: ‘rah@harpootlianiaw.com’

Subject: Lance Austin Williams

Attachments: WILLIAMS Lance Austin -Return to Motion for Leave to Conduct Discovery AOS

(00982552xD2C78).pdf; WILLIAMS Lance Austin - Applicants ‘Clocked’ Motion for Leave
to Conduct Discovery (00906379xD2C78).pdf

Mr, Harpootlian:

Lance Williams' PCR case is scheduled for status conference next week. After a comedy of errorsin trying to get the
trial exhibits, | think | am nearing success on that. As | mentioned in my return, we think you can have those without
discovery being ordered. As to the defense attorneys’ files, those belong to your client; so, again no discovery order
should be necessary. it we can confirm those are the only things you were seeking (and not the solicitor’s file), we may
be able to resolve the motion and plan on having the evidentiary hearing added to the 8/1 term of court.

If | can provide additional information, or if a call between us would be helpful, please let me know. My direct line is
below.

Johanna C. Valenzuela

Senior Assistant Deputy Attorney General
Post-Conviction Relief Section

Office of the Attorney General

State of South Carolina

P.O. Box 11549

Columbia, 5C 29211-1549

Tel.: 803.734.3733
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ALAN WILSON
ATTORNEY GENERAL

August 22, 2016

Via Electronic and US Mail
Mr. Richard A. Harpootlian
Post Office Box 1090
Columbia, SC 29202
rah@harpootlianlaw.com

Re: Lance Williams, #345477 v, State of Scuth Carolina
2014-CP-32-4769 -

Dear Mr. Harpootlian:

At our most recent status conference, you indicated you did not believe we needed to proceed
forward on your motion for discovery. You explained you were seeking only communications in
 the solicitor’s file related to offers made on Mr. Williams® case.

1 have reached out to the Senior Assistant Solicitor who handled the case, Suzanne Mayes, as
well as defense counsel, James Sncll, and attached that plea information to this letter. Please note
that | have personally rcdacted any references to the victim’s name in these communications in
anticipation of these possibly being made part of a future record. The only redactions I made
were to parts of the communications that stated the minor victim’s first or last name.

The solicitor’s file did not contain the letter from Mr. Snell to Ms. Moore (the assistant
solicitor who handled the case prior to Ms. Mayes taking it over) dated February 20, 2011, or
March 1, 2011, and does not contain the letter from Mr. Snell to Ms. Moore dated March 13,

2011,

I've included Ms. Mayes’ explanation of that, along with her recollection of the reason why a
plea offer was never reached between the parties. -

If you have additional questions or concerns, please let me know. We are prepared to go

forward with our date-certain PCR hearing on November 9, 2016, in Lexington County and
would like to address any remaining issues well in advance of that hearing.

RunBERT C. DENMIS BUILDING o PoST OFFICEBOX 11549 Cox.maiA.sczozn-nm « TELEPHONE 801.734-3970  FACSIMILE §03-253-6283
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As mentioned in prior emails 10 you, [ would also request any amendments 1o the application,
notice of expert witnesses and any written reports by them, and names and dates of hirth for any -
lay witnesses you expect 0 call at the hearing to be sent 10 me as soon as possible, but no later

than October 21, 2016.
Should you have any questions, please call me at (803) 734-3733.

Sinccrely.

a C. Va uela 25

enior Assistant Deputy Ailorney General

Enclosurcs
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Johanna Valenzuela

From: Dick Harpootlian < ran@harpootlianlaw.com>
Sent: Wednesday, November 02, 2016 5:21 PM

Ta: Johanna Valenzuela

Subject: 1 don't believe they gave these 10 you either
Attachments: 2016_11_02_14_39_10.pdf - Adobe Acrobat.pdf

From: Shannon Williamson [mailto:shannon@snelliaw.com]
sent: Wednesday, November 02, 2016 3:32 PM

To: Dick Harpootlian <rah@har ootlianlaw.com>

Subject: Notes

Mir. Harpootlian,

Please review the attached notes from Mr. snell. He apologizes for overlooking the subpoena. Should you need further
information please let us know.

A lot of these notes are e-mails that you have previously received, but we wanted to be sure to send you everything to
be sure you weren’t missing any pages.

Thank you!
Shannon

Shannon Williamson
Operutions Manager

Law Office of James R. Snel}, Jr., LLC
316 South Lake Drive

Lexington, SC 29072

P: 803-359-3301

F: 803-359-7691
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Johanna Valenzuela

From: Johanna Valenzuela

Sent: Thursday, January 26, 2017 9°51 AM

To: rah@harpootlianlaw.com; 'holli@harpoot1ianlaw.com'
Cc: Eleventhcircuitpcr

Subject: Subpoena in Lance Williams case?

Dick:

I called Jim Snell to confirm everything for Monday and was surprised to hear him telling me he was putting documents
together for your latest subpoena in this case. I'm surprised because he said the subpoena indicated | was courtesy
copied on it, but | have not receved it.

I'd like a copy of the materials he is providing to you.

He is about 1o travel out of town, and | don’t want this to delay the hearing on Monday. Are we on track for Monday’s
hearing? :

please don’t read too much into my tone | tried calling you but you were out, but it feels like groundhog day with
your last-minute request going to Jim Snell before every hearing. ’ -

Johanna C. Valenzuela

Senior Assistant Deputy Attorney General
Post-Conviction Relief Section

Office of the Attorney General

State of South Carolina

P.O. Box 11549

Columbia, SC 29211-1549

Tel.; 803.734.3733
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON )
)
) 2014-CP-32-4769
LANCE A. WILLIAMS, #345477, )
)
Applicant, )
)
Vs ) AFFIDAVIT OF SERVICE BY MAIL
)
STATE OF SOUTH CAROLINA, )
)
Respondent. )
)
1. | am an employee ol the Respondent in the above-captioned action.
3. . Regular communication by mail exists throughout the State of South Carolina and that this is

a propet circumstance of serv ice by mail.

3. { have this day scrved a copy of the Return to the Motion for Leave to Amend on the
above-captioncd matter on the following person by depositing same in the United States
mail, postage prepaid:

Richard Harpootlian, Esquire
PO Box 1090
Columbia, SC 29202

DATED this 8" day of February, 2017.
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ALAN WILSON
ATTORNEY GENERAL

February 8, 2017

The Honorable Lisa M. Comcr
Clerk of Court, Lexingion County
205 E. Main St., Ste 146
Lexington, SC 29072-3557

Re: Lance Austin Williams, #345477v. State of South Caljo]ina'
2014-CP-32-4769 -

Dear Ms. Comer:
Enclosed is the original Return to the Motion for Leave to Amend Allcgations of the

Respondent. in the above-captioned case, for {iling in your officc.

Respectiully yours,

anna C. Valenzucla
snior Assistant Deputy Attorney General

JCV:’ij

Cnclosure

2 WS

ol
1

ce: The Honorable Eugene C. Griffith (via email and US Mail)
Richard A. Harpootlian, Esquire (via email and US Mail)
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STATE OF SOUTI1 CAROLINA

Fae
z

)

ST e ) IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON o T
- )
)

Lance Austin Williams, el & -CP-22 -097 Y

SCDC # 00345477 ' o
Full name and prison number (if any) of Applicant. g F;" SECOND AMENDED
L34 g“j‘
V. ) APPLICATION FOR
)
Statc of South Carolina ) POST-CONVICTION RELIEF
)

INSTRUCTIONS - READ CAREFULLY

In order for this application to receive consideration by the Court, it shall be in writing (legibly
handwritton or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers o cach applicable question. I necessary, applicant may furnish his answer to a
particular question on the reverse side of the page or on an additional page. Applicant shall make clear to
which question any such continued answer refers.

Since every application must be sworn under oath. any falsc statement of a material fact therein
may serve as the basis of prosccution and conviction for perjury. Applicants should, therefore, exercise
care t assure that all answers arc truc and correct,

If the application is taken in_forma pauperis, it shall include an afiidavit {(attached at the back of
the form) setting forth information which cstablishes that applicant will be unable 10 pay the fees and
costs of the proceedings. When the application is completed, the ariginal shall be mailed to the Clerk of
Court for the County in which the applicant was convicted.

. Place of detention Broad River Correctional Institution
2. Name and location of Court which imposcd sentence Lexington County Court of General

i Namc(s) of co-defendant(s) (if any) Nong

4. The indictment number or numbers (if known) upon which and the offenses for which
sentence was imposed:
(a) 2010-G5-32-01860: Unlawlu] Neglect of "a Child
(b  2010-GjS-32-01861: Criminal Sexual Conduct First Depree
(c)

S. The date upon which sentence was imposcd and the terms of the sentence:

Revised 3/2003
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9.

10.

(@  Aprils, 2011
(b)  April 5. 2011

©
Check whcther a finding of guilty was made:

(a)  after a plca of guilly
{b) after a plea of not guilly _x
(c)  altera plea of nolo contendere

Did you appeal from the judgment of conviction or the imposition of sentence?
Yes '

If you answered “yes™ to (7), list:

(a) the name of each rCoun to which you appealed:
i. South Carolina Courl of Appeals

1. South Carolina Supreme Court

ili.

(b)  the result in cach such Court to which you appealed:

i, Conviglions and sentences aflirmed
ii. Petition for Writ of Certiorari denied

iii.

(¢}  1the date of each such result;

L July 24, 2013 (petition for rehearing denied September 19. 2013)
il July 24,2014

iii.

(d)  ifknown, citations of any wriltcn opinion or orders entered putsuant to such
results:

i 405 8.C, 263, 747 8.C.2d 194 (Ct. App. 2013)

ii.  Denial of Petition lor Writ of Certiorari was unpublished

iii.

If you answered “no™ Lo (7), state your reasons for not so appealing:

(@ NA

by _____

©

Statc concisely the grounds on which you basc your allegation that you arc being held in

Revised 372003
2
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12

custody unlawfully:

()  SeeAttachment A
()

(c)
Statc concisely and in the same order the facts which support each of the grounds set out
in (10):

(@)  See Attachment A

®

(c)

Prior to this application have you filed with respect to this conviction:

(&) any petition in a Statc Court under South Carolina Law? Except as set forth in

response Lo questions 7 and 8 above, no.

13.

(b)  any petition in Statc or Federal Courts for habeas corpus or posl-convictions
rchic!? No

(c)  any petition in the United States Supreme Court for certiorari other than petitions,
1If any, already specified in (8)? No '

(d)  any other petitions, motions or applications in this or any other Court? No

Il you answered “yes” (o any part of (12). list with respect to each pelilion, motion or

application:

(a) the specific nature thercof:

i. N/A-

i

iii.

(b)  the name and location of the Courl in which each was filed:

{©) the disposition thereol®

Revised 3/2003

w
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ii.

iii.

iv.

(d)

il.

ves
m.

v.

the date of each such disposition:

tterereeree

if known, citations of any written opinions or orders entered pursuant to each such
disposition:

————.

14, Tlas any ground sct forth in (10) heen previously presented to this or any other Court,

Stale or Federal, in any petition, motion or application which you have filcd?

No

15. Il you answered “yes” 1o (14) identify:

(a)
i
i

iii.

(b)
i.

which grounds have been presented:
N/A

the proceedings in which cach ground was raiscd:

16.  Ifany ground sct forth in (10) has not previously been prescnted to any Court, State or

Federal, sct forth the ground and state concisely the rcasons why such ground has not

previously been presented:

(1)

Applicant’s claims of ineffective assistance of trial counsel could not have been

presented on direct appeal,

Revised 3/2003
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by
(©)

17. Werc you represented by an attorney at any time during the course of:

(@)  your arraignment and plea? Yes

(b)  yourtrial, if any? Yes

(c) your sentencing? Yes

(d)  yourappeal, if any, [rom the judgment of conviction or the imposition of

sentence? Yes

(e}  preparation, presentation or consideration of any petitions, motions or
applications with respect to this conviction, which you filed? Yy
18.  If you answered “yes” (o one or more parts of (17), list:

(8)  the name and address of cach attorney who represented you:

i. James R. Snell, Jr.

ii. H. Wayne Floyd

iii.  Richard A. Harpootlian

(b)  the proceedings at which each such atorney represented you:
i. Arraignment and trial

if. Arraignment and trial

iii.  Appeal to South Carolina Court of Appeals and Petition for Writ of Certiorari to
the South Carolina Supreme Court

19.

20.

State clearly the relief you seck in [iling this application:

Vacalion of my convictions and a new Lrial,

Are you now under sentence from any other court that you have not challenged?

No

Revised 3/2003

1183



April 13,2017

Columbia, South Carolina.

Respectfully submitted by,

e

"

Richard A. ITarpootlian (SC Bar No. 2725)
Christopher P. Kenney (SC Bar No. 100147)

" RICITARD A. HARPOQTLIAN, PA

1410 Laurel] Street
Post Office Box 1090
Columbia, South Carolina 29202

.(803) 252-4848

(803) 252-4810 (facsimile)
rah@harpootlianlaw.com

. epk@harpootliantaw.com

ATTORNEYS FOR APPLICANT
LANCE AUSTIN WILLIAMS
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ATTACHMENT A

10.  Applicant is being held in custody unlawfully because he was denied effective assistance

of rial counsel in violation of the Fifth, Sixth, and Fourteenth Amendments of the Constitution.

1. With the cxception of item c (citing Cronig, infra), each of the following errors by trial
counsel fell below an objective standard of effective representation and was prejudicial within the
meaning of Strickland v. Washington, 466 U.S. 668 (1984), such that Applicant is entitled to have
his convictions vacated. Applicant seeks relicf under three theories:

a. Applicant’s (rial counsel failed to contemporancously object at trial 0 the
introduction of prejudicial evidence includ‘ing, but not limited to, photographs that were not
‘ reevant Lo any matter in dispute. These photographs were highly prejudicial and served the solc
purpose ol inflaming the passions and brejudices of the jury, and invited a verdict based on factors
other than the admissible cvidence. In its opinion alfirming Applicant’s convictions, the Court of
Appeals found any crror-in admitting the pﬁolographs was nol preserved for review on direct
appeal because trial counsel failed to contemporanebus! y object to their admission.

| b. ‘I'rial counsel failed to call an expert witness or witnesses to testify that the victim’s
injurics were consistcu!‘with*/\p‘plicam’s statement to police and testimony at trial and would have
constituted a “medically recognized treaunent™ as éontémplaled by South C@lha Code § 16-3-
631, and thus constitutcd a legal defense to the charge of criminal sexual conduct with a minor.
‘c. © ‘Trial counsels’ lack of trial preparation, including the lailure to interview virtually
any State witness or Lo comprehend and appreciate facts that entitled Applicant to a Icgal defense,
{alls below that of a reasonable, competent lawycr. ‘Trial counsels’ lack of preparation is hotha
specific error and omission within the meaning of’ Strickland. iml also a total failurc to function as

a meaninglul State adversary such that prejudice can be presumed, as contemplated by United

States v. Cronic, 466 U.S. 648 (1 084).
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STATE OF SOUTH CARQOLINA - ) IN THE COURT OF COMMON PLEAS
) ELEVENTH JUDICIAL CIRCUIT
COUNTY OFLEXINGTON_ 11 -y og - :

Lancc Austin Williams #00345477 e
‘ 3 &K Ro.: 2014-CP-32-04769
Applicant,

V8. CERTIFICATE OF SERVICE

The Statc of South Carolina

Respondent,

I, Holli Miller, paralegal to the attorney for thc Applicant, Richard A. Harpootlian, P.A.,
with offices at 1410 Laurel Street, Post Officc Box 1090, Columbia, South Carolina 29202, certify
that on April 13, 2017, served by having the below document placed in the U.S. Mail firsi class »

postage affixed to the following mentioned person:

Document: | Second Amended Application for Post-Conviction Relief
Scrved: Jessica Kinmi Assistant Attorney Gencral

South Carolina Attorncy General's Office
Post Office Box 11549
Colmnbia‘ South Carolina 29211
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STATE OF SOUTH CAROLINA """ IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON 9517 40R 13| AM10: 24 |

Lance Austin Williams, SCDC #003454Y75 2, 4| COMER
CLERK GF COURTC/ANO.: 2014-CP-32-04769

Applicant, LEXINGTOY &
VS, ORDER GRANTING
APPLICANT’S MOTION TO AMEND
State of South Carolina
Respondent.

Upon motion of Applicant Lancc Austin Williams, the Court GRANTS Applicant’s
motion {or leave to file a second amended application for PCR relief.

On January 30 and 31, 2017, the partics appeared belore the Court for an evidentiary
hearing in this matter. Op February 3, 2017, Applicant filed a motion seeking leave to amend his
application to conform his pleading to the evidence. 6n February 8, 2017, the State filed a return
indicating the State does not object to Applicant’s proposed amendment.

A motion 10 amend is left to the discretioﬁ of the trial judge and should be freely granted
. when justice so requirés and the amendment prcjudices no other party. Harvey v, Strickland, 350
S.C. 303, 313, 566 S.E.2d 529, 535 (2002); see also Rule 15, SCRCP. Herc, Applicant seeks to
conform his pleading to evidence presented during the January hearing and the State agrees that
the proposed amendment is tailored to that evidence.

THEREFORE, IT IS ORDERED that Applicant’s motion is GRANTED and he has leave

to file his proposed amendment within 10 days of recciving notice of this order.

[signaturc page follows]

R
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AND IT IS SO ORDERED.

. Hono ene C. Griffith, Jr. |
(.L Circuit Court Judge
%,\i ;z l} ., 2017
Lexington, South Carolina.
Page 2 of 2
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF LEXINGTON CASE NUMBER 2014CP3204769

IN THE COURT OF COMMON PLEAS

Lance Austin Williams State of South Carolina

#00345477

PLAINTIFE(S) , DEFENDANT(S) -

Attorney for: O Plaintiff [ Defendant ’

Submitted by: O Self-Represented Litigant

, DISPOSITION TYPE (CHECK ONE) ,_a
t3  JURY VERDICT. This action came before the court for  trial by jury. The issues have been tried and a verdict rendered.
DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tricd or heard and 2

b decision rendered. LI Sec Page 2 for sdditional information.
O  ACTION DISMISSED (CHECK REASON): O Rule 12(b). SCRCP; 01 Rule 41(a), SCRCP (Vol, Nonsuit);
D Rule 43(k), SCRCP (Sculed); O Other:
O  ACTION STRICKEN (CHECK REASON): O Rule 40(j) SCRCP; O Bankruptcy:
O Binding arbitration, subject to right to restore to confirm, vacale or [1 Other:

modify arbitration award;
O  STAYED DUE TO BANKRUPTCY

11 DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
0O Affirmed; O Reversed, O Remanded; 0 Other:

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUTT COURYT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: (1 See atteched order; (formal order to follow) O Statement of Judgment by the Court:
ORDER INFORMATION

This order 3 ends O does not end the case.
Additional Information for the Clerk:

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolled. If
there is no judgment information, indicate “N/A”™ in one of the boxes below.

Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) (List amount{s) below)

If applicable, describe the property, including tax map information and address, rcferenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this
form may be addressed by way of motion pursuant (o the SC Rules of Civil Procedure. Amounts to be computed such as interest or
additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the clerk.
Note: Title abstractors and researchers should refer to the official court order for judgment details.

E-Filing Note: In E-Filing counties, the Court will electronically sign this form using a separate electronic signature page.

S 412772017
Circuit Court Judge Judge Code Date

For Clerk of Court Office Use Only

CPFORM4Cm
SCCA SCRCP Form 4C. {Revised 2/17)
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This judgment was entered on , and a copy mailed first class or placed in the appropriate attorney’s box or the 27th day of April,
2017, to attorneys of record or to parties (when appearing pro se) as follows:

Richard A. Harpootlian ) Johanna Catalina Valenzuela
PO Rox 1090 Columbia, SC 29202 PO Box 142 Columbia, SC 29202
ATTORNEY(S) FOR THE PLAINTTFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

Lisa M. Comer/ kr

Court Reporter ‘ Lisa M. Comer - Clerk of Court

Court Reporter:

E-Filing Note: In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File
Stamp and the clerk's entering of the date of judgment above is not required in thosc counties. The clerk will mail a
copy of the judgement to parties who are not E-Filers or who arc appearing pro se. See Rule 77(d), SCRCP.

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action camc Lo trial or hearing before the court. The issues have been tried or heard and a decision rendered.

CPFORM4Cm
SCCA SCRCP Form 4C (Revised 2/17)
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIViL A $d

COUNTY OF LEXINGTON '

IN THE COURT OF COMMON PLEAS CASE NO. 2014-CP-32-04769
Lance Austin Williams, SCDC #00345477 State of South Carolina
PLAINTIFE(S) DEFENDANT(S)

Attorney for : [] Plaintiff ] Defendant
or
[ Self-Represented Litigant

Submitted by: Eugene C. Griffith, Jr.

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered.

The issues have been tried or heard and a decision rendered.

ACTION DISMISSED (CHECK REASON): ] Rule 12(b), SCRCP; [ Rule 41(a), s
SCRCP (Vol. Nonsuit); [] Rule 43(k), SCRCP (Settled); [ other 2

ACTION STRICKEN (CHECK REASON): [] Rule 40(j), SCRCP; [] Bankruptcy,,
[ Binding arbitration, subject to right to restore to confirm, vacate or modify ny OE
arbitration award; [_] Other -

D DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABE BOX):
[] Affirmed: [] Reversed; [[] Remanded; [] Other =

!
NOIL.  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURI, ;I'JGBUNALm OR *
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL. .

IT IS ORDERED AND ADJUDGED: [] See attached order (formal order to follow) [] Statement ofJudgmtm
by the Court:

O

X ' DECISION BY THE COURT. This action came to trial or hearing before the court.
O

O

.",'\ -

ORDER INFORMATION
This order [X] ends [] does not end the case.

Additional Information for the Clerk :

INFORMATION FOR THE PUBLIC INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “N/A™ in one of the boxes below.

Judgment in Favor of Judgment Against Judgment Amount To be
(List name(s) below) (List name(s) below) Enrolled

(List amount(s) below)

$

$

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been pmv:dcd by the submitting party. Disputes conceming the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedurc. Amounts to be computed such as interest
or additional taxable costs not available at the time the form and final order are submitied to the judge may be provided to the clerk.
Note: Title abstractors and researchers should refer to the official court order for judgment details.

SCRCP Form 4C (10/2011) Page 1 of 2
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)1\ /V 2154 06/19/17

Cnrc{xt’ Court¥ Judge Code Date

For Clerk of Court Office Use Only

This judgment was entered on the zﬂb‘ day of ! J i-u % nand a copy mailed first class or

placed in the appropriate attorney’s box on thl%b Bay of; JLU’(LZO [ ‘) _to attorneys of record or
to parties (when appearing pro se) as follows:
%LC}L\L,

Richard A. Harpootlian, Esq. ehanna-GJhi"Zrmela, Esq.
ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORW?W@ENDANT S) /

CLERK OF COURT

Court Reporter:

Page 2 of 2
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STATE OF SOUTH CAROLINA )' IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON 4 17 JUi )20 ANLVIEENTH JUDICIAL CIRCUIT
L0 SHHER.

Lance Austin Williams, SCDC No. 003454737 L A7E4 CIA No.: 2014-CP-32-04769
i} Applicant,

vs. OPINION AND ORDER

State of South Carolina,

Respondent.

This is a post-conviction relief action brought by Applicant, Lance Austin Williams,
alleging violations of the right to counsel guaranteed by the Sixth Amendment to the United States
Constitution. Having had an opportunity to carefully consider the evidence and applicable law,
Applicant’s petition is GRANTED for the reasons explained below.

PROCEDURAL BACKGROUND

Applicant was indicted for unlawful neglect of a child (2010-GS-32-01860) and criminal
sexual conduct with a minor in the first degree (2010-GS-32-01861). At trial, Applicant was
represented by James R. Snell, Jr., Esquire (Mr. Snell) and H. Wayne Floyd, Esquire (Mr. Floyd).
After a plea of not guilty, Applicant was convicted of both counts. On April 5,2011, the Honorable
R. Knox McMahon, ‘Circuit Court Judge, sentenced Applicant to two terms of incarcerétion, 10
years and 25 years, respectively, to run concurrently and ordered Applicant ‘be placed -on the
Central Registry of Child Abuse and Neglect and the South Carolina Sex Offender Registry.

Applicant retained his current counsel for his appeal. On July 24, 2013 the Court of
Appeals affirmed the conviction. State v. Williams, 405 S.C. 263, 747 S.E.2d 194 (Ct. App. 2013).

On July 24, 2014, the Supreme Court denied Applicant’s petition for a writ of certiorari.
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Applicant’s counsel, Richard A. Harpootlian, Esquire (PCR Counsel), filed this action on
December 31, 2014, alleging violations of the Sixth Amendmenf’s guarantee of effegtive
assistance from counsel. On August 13, 2015, the State served a return opposing post-conviction
~ relief. On October 25, 2016, Applicant filed an Amencied Application.

On January 30 and 31, 2017, the Court held an evidentiary hearing that ‘inqluded testimony
from both of Applicant’s Trial Counsels and from an expert witness who was not called to-testify
at trial. Affgr the evidence was presented, PCR Counsel notified the Court that Applicant would
seek leave to amend his Application to conform with the evidence. On Febmary 3, ZOi 7, Applicant
moved for leave to file a second amended applicétion. ‘That motion was granted and the Second
Amended Application, filed on April 13, 2017, jo,iried three issues.

The first issue alleged by Applican“t: that Trial Counsels' preparation, both in terms of
investigation and legal research, Which he argues is a specific error contemplated by Strickland
and a total failure to function as a meaningful state adversary such that prejudice is presumed under

" United States v. Cronic, 466 U.S. 648 (1984).

The second issue alleged by Applicant: that Trial Counsels ran afoul of Strickland by
failing to call an available e,Xpe;t witness to testify the victim’s injuries were consistent with
Applicant’s statement to police and testimony at trial which would have established a “medically
recognized treatment” defined by S. C. Code Ann. § 16-3-651 and a legal defense to the charge of
criminal sexual conduct with a minor.

The third issue alleged by Applicant: that photographs of the victim’s vagina inflamed the
paséions and prejudices of the jury, which invited a verdict based on something other than the

evidence. Also Trial Counsels' failure to make a contemporaneously objection preserving the issue
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on appeal was ineffective and prejudicial within the meaning of Strickland v. Washington, 466

U.S. 668 (1984).
STANDARD OF REVIEW

The Sixth Amendment guarantees a criminal defendant the reasonably effective assistance
of counsel in his defense. U.S. CONST. amend. VI; Strickland, 466 US. lat 683; Von Dohlen v.
State, 360 S.C. 598, 603, 602 S.E.2d 738, 740 (2004). Counsel’s assistance is measured by “an
objective standard of reasonableness.” Weik v. State, 409 S.C. 214, 233, 761 S.E.2d 757, 767
(2014) (quoting Wiggins v. Smith, 539 U.S. 510, 521 (2003)). There are two paths to establish
the denial of effective assistance and a violation of the Sixth Amendment.

Under Strickland, a post-conviction relief applicant can establish a claim for ineffective
" assistance of counsel by pfoving: 1) counsel failed to render reasonably effective assistance under
prevailing professional norms; and (2) that the deficient performance prejudiced the applicant’s
case. Porter v. State, 368 S.C. 378, 383, 629 S.E.2d 353, 356 (2006) (citing Strickland, 466 U.S.
at 687). An applicant bears the burden of proving both prongs. 1d. at 383, 629 S.E.2d at 356.
Under the prejudice prong, an applicant must show a “reasonable vprobability” that, but for
counsel’s errors, the result of the trial would have been different. Von Dohlen, 360 S.C. at 603,
602 S.E.2d at 740. A reasonable probability is one sufficient to undermine confidence in the
.outcome of the trial. Id. at 603, 602 S.E.2d at 740-41; Strickland, 466 U.S. at 687-694.

In Cronic, the United States Supreme Court held certain situations so fundamentally
undermine the accused’s right to the adversarial proceeding guaranteed by the Sixth Amendment

such that prejudice is presumed. Cronic, 466 U.S. at 656-59. When “counsel entirely fails to

. subject the prosecution’s case to meaningful adversarial testing, then there has been a denial of

Sixth Amendment rights that makes the adversary process itself presumptively unreliable.” Id. at
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659. Circumstances warranting relief may be present when “although counsel is available to assist
~ the accused during trial, the likelihood that any lawyer, even a fully competent one, could provide
effective assistance is so small that a presumption of prejudice is appropriate without inquiry into

the actual conduct of the trial.” Id. at 659—60 (citing Powell v. Alabama, 287 U.S. 45 (1932) as an

example); see also, United States v. Ragin, 820 F.3d 609, 612 (4th Cir. 2016) (lawyer who slept

through portions of trial met Cronic’s standard).

FINDINGS OF FACT

A circuit court hearing an application for post-conviction relief must resolve any factual
dispute necessary to decide the application. See S.C. Code Ann. § 17-27-70 (2015); Leamon V.
State, 363 S.C. 432, 434, 611 S.E.2d 494, 495 (2005). As factfinder, a circuit court must weigh
the credibility of witnesses aﬁd determine what weight, if any, to give the evidence Presented. See ‘
Drayton v. Evatt, 312 S.C. 4, 11, 430 SE2d 517, 521 (1993). In discerning whether relief is
warranted, a post-conviction relief court’s decision must be supported by probative evidence.
Dempsey v. State, 363 S.C. 365, 368, 610 S.E.2d 812, 814 (2005). |

This Court has carefully reviewed the record in this case. That review has included an
examination of the trial transcript, live testimony taken during a two-day hearing on January 30
and 31, 2017, and exhibits offered into evidence during that hearing. Having made sucha r;eview,
the Court makes the following factual findings.

‘ Relevant Trial Testimony ‘

On April 15, 2010, Applicant cared for his girlfriend’s fifteen-month-old daughter for

about 10 hours. Wi]liams, 405 S.C. at 268—69, 747 S.E.2d at 197. That evening, the child’s mother

and other family members took her to the emergency room after observing bruises on her face,

Page 4 of 31 M 1196



14

arms, and genital area. See id.; see also Trial Tr. 163:1-164:16 (testimony of mother); PCR Hr.’g
Tr. 85:2-88:1 1 (summarizing the State’s allegations).

The next day, Lexington County Sherriff’'s Department (LCSD) Detective Ed
Prestigiacomo learned Applicant cared for the child the day her injuries were discovered and

contacted Applicant who agreed to meet Det. Prestigiacomo at the LCSD. See Williams, 405 S.C.

at 268-70, 747 S.E.2d a1 197. Det. Prestigiacomo confronted Applicant with photos of bruising
on the child’s arm, which Applicant attributed to a hand-injury that caused him to be heavy-handed
with the child. See id. at 269, 747 S.E.2d at 197. The detective also confronted Applicant with
_photos of bruising behind the child’s ears, which Applicant explained resulted from two instances
when he disciplined the child for misbehaving by slapping her on the ears. See id. Applicant was
then shown photos of bruising on the child’s forehead and near her genitals, which Applicant
explained were the result of a fall and the application of eczema cream. See id. at 270, 747 S.E.2d
at 197; see also Trial Tr. 502:16-12. Applicant was placed under arrest.

At trial, Applicant took the stand and conceded he was too rough with the child. He
testified that he agreed to watch the child when asked by her mother, his girlfriend, but that he
expected to be relieved of that obligation by 1:00 or 2:00 p.m. that afternoon. See Trial Tr. 489:4-

| 490:2. Upon learning his girlfriend would not return until 6:00 p.m., Applicant testified he felt
«“used”. Id. at 496:15-22. Applicant changed several wet diapers that moming, and a “messy
diaper,” he described as “diarrhea, runny” that afternoon. Id. at 497:24-498:7. Applicant
~ described “poop everywhere” on the child’s lower region, which required him to clean the child’s
geni@ area by wiping between the lips of the vagina to remove feces. 1d. at 498:21-500:22.
Applicant conceded he was “[a]ggravated” and “rougher than [he] should have been.” Id. at 501:8—

16; see also id. at 503:2—5 (explaining his aggravation stemmed from having to watch the child).
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Thereafter, the child began throwing toys and misbehaving, and Applicant “popped” her twice,
once on each side of the head. See id. at 503:6-16 & 504:4-14. At trial, Applicant conceded he
hit her too hard, explaining, “{i]t was very ‘wrong[,]” to hit her like that. Id. 504:3 & 15-17.
Applicant also testified the child fell and hit her head while playing outside earlier that day. Id. at
492:6-16.

Two State witnesses offered evidence in support of the criminal sexual conduct charge.
The State offered Marlene Clary with Palmetto Health Richland’s regional nurse examiner
program to testify as an expert in the field of forensic nurse examination. Trial Tr. 223:24-224:7
& 229:13-15. M. Snell indicated he had no notice of Ms. Clary, but declined to voir dire her
before the Court qualified her, without objection, as an expert in forensic nurse examination. See
id. at 229:16-230:16. Ms. Clary testified she examined the child and spoke to the child's mother
on April 15, 2010, See id. at 231:6-16, 234:6-235:8, 235:20-236:4. At trial, she reported the
findings of her examination, referring to a report documenting bruising on the- child’s neck, head,
thigh, elbow, émd knee. See id. at 240:24-242:3 & 243:25-249:19. Through Ms. Clary, the State
introduced three diagram images—full body; face, and genitals—without anatomical features, that
noted the location of “any type of abnormality.” See id. at 238:12-239:13 (discussing Trial Ex.
9), 245:20-246:24 (discussing Trial Ex. 10) & 250:10-22 (diécussing Trial Ex. 11). Mr. Floyd
unsucc?essfully interposed objections to the diagrams, arguing the State “can put the report itself in
which this actually just a copy of it[,]” but inquired, “Why do they need a blow-up copy of it?” Id.
239: 15;240:6; see also, id. at 246:2-21 (raising “the same objection”) & 251:1-5 (same).

The child also received a genital exam. See Trial Tr. 254:10-15. Ms. Clary reported
observing swollen labia and “an abrasion between the left minora and majora, basically the lips.”

Id. at 254:18-23. With respect to the child’s hymen, Ms. Clary “was not able to visualize all of it
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at one time[,]” which prevented her from making a determination as to whether it was all intact.
Id. at 267:19-268:11. Nevgrtheless, she offered the opinion her observations were consistent with
trauma. See id. at 267:4—6 & 270:18-271:5. Ms. Clary also testified she collected an unidentified
specimen located on the child’s foot, buccal swabs for DNA from the child’s genital area, a diaper,
and clothing. See id. at 242:4-243:24 & 271:22-272:8. That collection of samples failed to reveal
any semen. Id. at 261:8-20 (and negative lab results) & 305:6-21. |

Finally, the State asked Ms. Clary to authenticate and then offered Exhibits 12, 13, 14, and
15 as photographs of the child taken during her examination. See id. at 275:21-276:6. After being

marked, the following exchange occurred:

[Trial] Court: All right. Mr. Floyd?

Mr. Floyd: No objection, Your Honor.

[Trial} Court: No objection?

Mr. Floyd: No 6bjection Your Honor.

[Trial] Court: All right. State’s 12, 13, 14 and 15 are in evidence without
objection.

1d. at 276:10-14. When asked about Exhibit 14, Ms. Clary identified the photograph as the child’s
genitalia and explained:
Ms. Clary: .. That’s her labia minora in the center there, that kind of a

V-shaped area pointing down. There’s a darkened area in the
middle and then the redness on either side of that. And
because there’s traction there, you can’t really appreciate the
majora, the outer part, the lips, because I'm spreading that
apart so | can better visualize the inner genitalia.

1d. at 281:6-13. Ms. Clary also described Exhibit 13 to show “her mons, her genitalia, her mons

and her labia minora and then the folds in between, you know, where her legs meet her genitalia

there.” 1d. at 281:17-21. This Court has reviewed the images and they are graphic.
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_ The State also called Dr. Susan Luberoff, a pediatrician, to testify as an expert in the field
of child abuse pediatrics. See Trial Tr. 310:1-15 & 313:3-5. Without objection, the Court
qualified Dr. Luberoff as an expert in that field. See id. at 313:6-314:16. Dr. LuberofY testified
she was consulted on April 16, 2010 and examined the child and took photographs. See id. at
314:16-317:23. Dr. Luberoff cited bruising discussed by Ms. Clary as ‘evidencc of physical abuse.
See id. at 321:24-322:23 & 333:1-6. With respect to the child’s genitals, Dr. Luberoff testified
the child “had injury to her genital area that included a series of bruises in sort of a curved pattern
over the front or the pubic area of her diaper area.” Id. at 323:5-8; see also id. at 335:7-25
(discussing “arc pattern” of bruising in pubic area). Dr. Luberoff opined further that “[’s]he had
injuries to her hymen, which is part of the structure of the vagina. She had injuries just under the
clitoris, which were some injuries on bqth sides of torn tissue or torn skin.” Id. at 323:8—-i 1. Dr ,
Luberoff observed an “injury to her hymen” she described asf;bruising[.]” Id. at 323:1 1—12.

Dr. Luberoff’s testimony also suggested penetration into, not just the genitals, but the
child’s vagina. She testified that in her experience “the most common type of sexual abuse that
en&s up being discovered to be true or that a finding is Me involves digital fondling or digital
penetration of a child’s genital areaf,]” and that it was “extremely rare for [her] to find an injury
to the child’s hymen.” Trial Tr. 340:20—341 :16. Dr. Luberoff also opined that the arc pattern of
bruising on the pubic area and the bruising on the hymen as “diagnostic of vaginal penetration.”
See id. at 342:25-343:16 (“...And the only way to get there is by penetrating mto that area. So
these were penetrating injuries.”). Dr. Luberoff also idenﬁﬁed the arc-pattern bruising on the
child’s pelvic bone to represent “bite marks.” 344:22-345:10.

Dr. Luberoff also authenticated Trial Exhibits 16, 17, 18, 19, and 20 as photographs she

took during her exam, all of which were admitted into evidence without objection by Trial
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Counsels. See Trial Tr. 324:3-325:6. As with Ms. Clary, the State asked Dr. Luberoff to explain
these photographs, which included photographs “where [Dr. Luberoff had] taken the lal_)ia_and
moved them to the _side in order to see ;he internal structures.” See id. at 343:20-346:16
(discussing Trial Ex. 19). As with the photos admitted through Ms. Clary, this Court has examined
them and they are graphic. |
Evidence Presented at the Post-Conviction Relief Hearing

During the PCR hearing, Applicant called both of his former trial counsels and an expert
witness to testify. The State called no witnesses.

" Mr. Snell testified he was retained by Applicant on April 17, 2010, almost one year before
the case was called to trial on March 30, 2011. See PCR Hr.’g Tr. 15:4-20. During his year-long
representation of Applicant, Mr. Snell met with him “probably close to 20” times. Id. at 17:3-5.
Mr. Snell explained, in his experience on other similar cases, “it would be very likely thata charge
like [first degree criminal sexual conduct] would be substantially reduced by the prosecutor’s
office to something closer to, you know, matching the facts of ten [years].” Id. at 20:2-9; see also
id, at 40:1-25 (same). Instead, he ‘was told by the assistant solicitor handling Applicant’s
prosecution “there would not be aﬁy offers.” 1d. at 20:2-5. Mr. Snell was informed of the State’s
position 12 days before Applicant’s case was called to tnal Id. at 22:13-23:3. When he received
the notice, he was not expecting an imminent trial. Id. at 39:17-20; @ also id. at 42:3-8 (agreeing
it was “certainly surprising.”).

Five days before trial, Mr. Snell received an email from the assistant solicitor with a list of
24 possible witnesses. PCR Hr.’g Tr. at 26:16-27:1 & 27:17-19 (discussing P1.’s Ex. 1). Of these
potential witnesses, Mr. Snell had spoken to six of them prior to trial. Id. at 27:23—25. Mr. Snell

spoke to Det. Prestigiacomo on two occasions, but made no notes of those interviews. Id. at 28:5—
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'14. When asked whether he spoke to the child’s aunt (and the State’s. first witness), Mr. Snell
explained, “the folks I spoke to were only the law enforcement individuals. As far as the private
‘folks that were the fact witnesses I didn't spea(t to any of them.” 1d. at 28:23-29:3 (emphasis
addéd). Pressed further about specific witnesses ;alled at trial, Mr. Snell conceded they were never
contacted. Mr. Snell testified neither he nor his investigator spoke with the child’s mother (id. at
32:17-20), the mother’s friend dispatched from the hospital to retrieve diaper evidence (compare
id. at 32:21-24, with Trial Tr. 195:14-197:2), the chilci’s grandmother (PCR Hr.’g Tr. 32:25-
33:3), Ms. Clary (see id. at 33:3-8), o Dr. Luberoff. See id. at 33:22-34:25. Mr. Snell testified
that Dr. Ann Able, a consulting physician, spoke with Dr. Luberoff ;vhile evaluating the case for
the Applicant. Mr. Snell was forced to correct himself to explain that the conéultant simply
reviewed Dr. Luberoff’s report and adopted her findings. See id.; see also id. at 35:1-36:5
(equivocating further, then conceding “I don't have a recollection of her saying she went back and
had a discussion regarding the merits of the situation.”): In fact, Dr. Able, the consulting physician
that reported to Mr. Snell, agreed with Dr. Luberoff's opinion, practiced medicine in the same
physician pfactice as Dr. Luberoff. Id. at 82:11-16. Mr. Snell testified he had a “very brief”
conversation with LCSD investigator Shelby Derrick one year before trial. Id. at 36:6-13. He had
no recollection of LCSD crime scene investigator Troy Crump (id. at 36:18-19), likely because
Mr. Crump was not identified on the witness iist provided by the State. See id. at 36:20-37:2
(discussing his absence from P1.’s Ex. 1). He had no recollection of whether he spoke to SLED’s
DNA analysist, Adrienne Riley-Hefney, one of just two witnesses he cross-examined at trial.

Compare id. at 33:9-19, with Trial Tr. 306:13-308:21. He also had no notes or recollection of

LCSD evidence custodians, Beth Harmon and Candy Kyzer. See PCR Hr.’g Tr. at 37:3-21.
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In short, Mr. Snell’s testimony evidenced almost no pre-trial investigation into what State
witnesses might say at trial. See id. at 37:22-25 (“Q. Now, I want you to look at page 3 of the trial
transeript. The people I have just read off to you are the people that testified for the State in the
case, correct? A. Yes, sir.”); see also id. 38:1-25 (“Q. And you had no notes prior to the trial of
any interview with any of these people” A. Correct. Yes, sir.”). Nevertheless, Mr. Snell “didn’t
see a need for a continuance.” 1d. at 78:14-19.

Although Mr. Snell had acce;s to several possible experts to aid Applicant’s defense, no
expert was presented at trial. Applicant’s family paid to retain registered nurse Cindy Hurley, but
she was not called to testify because Dr. Luberoff “said the same things that Ms. Hurley would
have said[,]” namely that the child suffered no life-threatening injuries and that the vaginal injuries
were not the type that would have been inflicted by a penis. See Hr.’g Tr. 52:2-53:25. Mr. Snell
explained, “a big part of {Ms. Hurley’s] review was we talked about diaper changes and how diaper
changes were conducted and made since the child’s injuries came through or from a diaper
change.” Id. at 54:1-4. Asked whether this formed the basis for Applicant’s defense, Mr. Snell
testified, “the defense in this was that it was not a [sic] intentional sexual act or an intentional
assault in the genital area of the child. Id. at 54:5-8.

Mz. Snell also consulted with Dr. Edward Friedlander, but did not retain him. Hr’g Tr.
66:25-67:24. Dr. Friedlander reviewed records provided by Mr. Snell and spoke with him on the
telephone. Dr. Friedlander is a medical doctor who practices and teaches pathology! at Mississippi
State’s medical university. See PCR Hr.’g Tr. 125:15-129:15. His training includes conducting

sexual assault examinations and he has been qualified as a testifying expert by state and federal

Dr. Friedlander explained the field of pathology as the study of injury and disease and a “bridge
discipline between basic medical science and clinical medicine.” PCR Hr.’g Tr. At 129:16-25.
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courts on approximately 50 occasions. Id. at.130:6-131:21. Dr. Friedlander’s work as an expert
witness has earned him the Missouri Bar Association’s highest non-lawyer recognition for pro
bono work. See id. at 141:21-142:4. This Court found Dr. Friedlander qualified to offer opinions
in the field of pathology. Id. at 140:13-17.
Aﬁér reviewing the records prior to the trial,' Dr. Friedlander sent Mr. Snell a letter
‘ indicating this case bore the indicia of a man who became frustrated with having to care for another
man’s child and “[v;/]hile changing a diaper loses control of himself and takes out his anger
physically on tﬁe child.” See id. at 67:18-24 & 68:19-69:8. However, in Dr. Friedlander’s view
the State’s case summary was “in error” because “[t}here are a pair of visual abrasions of the vulva
* which is not the vagina which are quite consistent with the defendant’s account of having gripped
the child here forcefﬁlly whil;: he was out c;f cc;nt;ol when he was trying to clean her.” Id. at 69:8—
16 (discussing P1.’s Ex. 7). Mr. Snell conceded this assessment wés helpful to Applicant. (id. at
69:23-25) It was consistent with the written statément and trial testimony of Applicant, that he
was frustrated because the child defecated and feces had gotten between the lips of her vagina (id.

at 70:23-71:19). See id. at 142:12-143:10. Dr. Friedlander agreed touching to clean feces off

the genitals is a legitimate and medically necessary act. Id. at 147:5-13; see also id. at 155:8-12
(describing it as part of a child’s “basic medical care”). Dr. Friedlander's médical opinion was
consistent with what Applicant told police and the jury, which, if believed, would have entitled
Applicant to a lhédical-touching defense.

Mr. Snell was not clear as to why Dr. Friedlander was not retained. See id. at 72:22-73:17
(claiming Dr. Friedlander “would have had a big retainer” but failing to recall how much). After
suggesting Applicant’s story changed over time, Mr. Snell agreed that Applicant’s version of

events mirrored his statement to police “weeks or months™ before trial, but he still did not contact
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Dr. Friedlander or Ms. Hurley to testify. See id. at 74:8— 75:22. Regardless of reason, there is no
dispute that no medical expert testified at trial to explain that the injuries to and near the child’s
vagina were consistent with a diaper change. See id. at 73:18-25.

Mr. Harpootlian: And that was the defense? The defense was a rough diaper
~ change basically?

Mr. Snell: - Rough diaper change. Yes, sir.

Mr. Harpootlian: Okay. Dr. Friedlander’s opinion was consistent with that?

Mr. Snell: It was.

Id. at 74:1-6.

During the PCR hearing, Dr. Friedlander testified concerning Trial Exhibits 19 and 20,
which he explained were superior images to the onés provided when he reached his initial opinion.
See PCR Hr.’g Tr. 147:16-148:3. After reviewing these photos (admitted here as Pl.’s Exs. 5—
10), Dr. Friedlander testified “{i]t’s clear what’s happened.” Id. at 148:4-6; see also id. at 163:16-
164:9 (same). Using the State’s trial exhibits to illustrate his testimony, Dr. Friedlander pointed
to two “little scratch[es]” on the vulva and a bruise on the hymen. See id. at 149:3-24 (discussing
Trial Ex. 19/P1.’s Ex. 5). Dr. Friedlander also highlighted “three little bruises consistent with
finger impressions[,]” on the child’s pubic area. See id. at 150:2-8 (discussing Trial Ex. 20/P1.’s
Ex. 6). While illustrating with his hands, Dr. Friedlander explained:

Mr. Harpootlian: Are those two injuries that you see in those two photos
consistent or inconsistent with your position that these
injuries occurred while he was attempting to remove feces
from the lips of this little girl’s vagina?

Dr. Friedlander: It’s a perfect match. He’s holding her down too hard and he’s

: opening the lips here so he can with the other hand remove
the feces and this is scratching probably by his nails. These

are two parts of the nails where the nails would rub up
against and then the impression only on the back half, that’s
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_ where the finger is going to strike [the hymen]. It’s a perfect
match.

1d. at 150:9—19. While the hymen was bruised, it was not penetrated. Id. at 174:10-15 (“A. Okay.
The vulva was penetrated. The hymen is not penetrated.”). Likewise, there is no evidence of
intrusion into the vagina. Id. at 178:13-15. Dr. Friedlander also testified that the size of the
abrasions on the child were consistent with a scratch by an adult fingernail. See id. at 150:20—
151:3. Finally, Dr. Friedlander challenged the objectivity of Dr. Luberoff’s testimony that the
bruises on the child’s pubic area, which he identified as finger impressions, were bite marks when
a “good fit” for the injuries was what Applicant had described. See id. at 158:19-159:15; see also
id. at 171:23-171:9 (using photo exhibit to note the ébsence of mafkiﬂgs consistent with a bite).
He was also critical of Dr. Luberoff's description of anatomy of the child's genitals, explaining
“[i]t’s sloppy usage to call the yulva the vagina” because, while the vulva is an exterior structure
to the’genitals, the vagina is located behind the hymen. See Q at 144:25-145:13 (explaining, “it’s
common speech but it’s not scientific.”). - |
 As -focr the child’s other injuries, Dr. Friedlander believed the child “was manhandled(,]”
which he conveyed to Mr. Snell prior to trial and again to this Court. See PCR Hr.’g Tr. 151:15-
22. Dr. Friedlander was available and willing to come to South Carolina to testify and quoted Mr.
Snell the modest fee of $1,000 because he believed Applicant had been too rough with the child.
See id. at 156:9-157:12. Nevertheless, Dr. Friedlander was disappointed when Mr. Snell failed to
contact him again because he believed Applicanf “was over charged],]” and believed he could help
explain “what really happened[.]” See id. at 158:5-18.
The day before Applicant’s trial began, Applicant’s mother gave Mr. Snell $5,000 to retain
additional counsel. PCR Hr.’g Tr. 44:20-45:1. A memorandum by Mr. Snell in his file dated

March 29, 3:22 p.m. recorded his contemporaneous observation that Applicant’s mother “did not
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want to hurt [his] feelings” but “wondered if I would have co-counsel for [Applicant’s] trial.” See
id. at 45:5-48:25 (discussing and admitting P1.’s Ex. 2 into evidence) & 49:16-50:15 (éublishing
memo). After Applicant’s mother left, Mr. Snell contacted Mr. Floyd who agreed “to help”,
whereupon Mr. Snell obtained a certified check from applicant’s mother and delivered it and a
copy of all discovery and reports to Mr. Floyd. Id. at 50:9-13. At the time Mr.-Floyd was -
retained—between 12 and 48 hours before trial—he had not met Applicant. Id. at 50:16-24, 51:13—
18 (Mr. Floyd’s first meeting with applicant was 12 ﬁoum before trial...) & 187:22-23 (and Mr.
Floyd agrecing with that timeline); but see id. at 61:18—62:8 (second guessing his recollection, but
agreeing Mr. Floyd was retained no more than 48 hours’before trial).

Mr. Floyd is an experienced criminal defense lawyer with 42 years’ experience during
which he has tried “hundreds” of criminal cases. See PCR Hr.’g Tr. 185:23-186:4 & 186:25-
187:5. Mr. Floyd testified that when he agreed to assist Mr. Snell, he planned to “just help him
through the trial[,]” and not serve as primary counsel. Id. at 188:4-16. Prior to jury selection, Mr.
Floyd had not spoken with any of the witnesses: “all I had was his file. Whatever he provided me,
I reviewed that.” 1d. at 188:17-22. Mr. Floyd testified that when he handles a case, his practice is
to speak with the witnesses. Id. at 188:23-189:7. With respect to lay witnesses, “[yjou always
want to try to make contact with them and see what they’ve got to say.” Id. at 189:12~15 (emphasis
added). Notwithstanding his limited preparation, Mr. Floyd handled the pre-trial Jacksén V.
Denno, 378 U.S. 368 (1964) hearing, cross-examined 11 of 13 State witnesses, and delivered
closing argument. Id. at 190:2-191:3. When asked how his trial role expanded, Mr. Floyd

explained that during trial Mr. Snell “just asked me to continue with the cross examinations and I

did.” PCR Hr.’g Tr. 191:4-192:1.
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At trial Mr. Floyd understood genital penetration for a medically recognized reason gave
Applicant a defense to the criminal sexual conduct charge, but he did not ask Mr. §nell whether
he retained an expert to address the penetration issue. PCR Hr.’g Tr. 193:4-10. In fact, Mr. Floyd
was so cognizant of the import of the factual issue, he intentionally saved this question as his last
for Dr. Luberoff. See id. at 193:11-21 (“Q. And it was your defense, right? A. Mm-hmm. It was

the main portion of it. Yes.”). Mr. Floyd first became aware of Dr. Friedlander’s opinion during

the PCR hearing:
Mr. Harpootlian: Okay. Now, you have heard Dr. Friedlander’s testimony this
morning. Did that testimony corroborate your defense?
[..]
Mr. Floyd: Yes.

Mr. Harpootlian:

Mr. Floyd:

Mr. Harpootlian:

That is that it would be medically necessary to penetrate the
vulva of a 15 month old to clean fecal matter from the lips
of the vagina, right?

Correct.

And that’s what Mr. Williams had said in his statement given
to the police the day of his arrest, correct?

Mr. Floyd: Correct.

Mr. Harpootlian: So that explanation was consistent — inconsistent with what
Dr. Luberoff said - but consistent with what Dr. Friedlander
said, correct?

Mr. Floyd: Correct.

Mr. Harpootlian: So if you had been made aware of Dr. Friedlander -- Did you
ever see a written report from Dr. Friedlander?

Mr. Floyd: No.

Mr. Harpootlian: That letter that we have introduced into evidence, you ever
seen that before?

M. Floyd: No. I don’t think I ever saw it.
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Mr. Harpootlian: Okay. So Mr. Snell never related to you what you heard here
this morning?

Mr. Floyd: Correct.
Id. at 193:22-194:23. Had Mr. Floyd known Dr. Friedlander was available to corroborate
Applicant’s defense, he would have brought him to trial to offer what he characterized as “a crucial

piece of testimony.” Id. at 197:3-198:3. Instead, Applicant went to trial with no expert to counter

Dr. Luberoff’s testimony. Id. at 198:16—12.

Finally, having crossed examined both witnesses through which the State obtained the
admission of graphic photqs qf the child’s genitals, Mr. Floyd conceded, “.<. I didn’t have any
major trial strategy to not object.” PCR Hr.’ g Tr. 215:1-23; cf. id. at 213:25-214:22 (explaining
he objected to the silhouette images because they were “[t]oo graphic.”).

Having carefully examined the record in this matter, the Court now turns to the law.

CONCLUSIONS OF LAW
The Sixth Amendment’s right to counsel protects the fundamental right to a fair trial.

Strickland, 466 U.S. at 684 (citing Powell v. Alabama, 287 U.S. 45 (1932), Johnson v. Zerbét, 304

U.S. 458 (1938), and Gideon v. Wainwright, 372 U.S. 335 ( 1963)). The Constitutional guarantee
of a fair trial “is one in which evidence subject to adversarial testing is presented to an impartial
tribunal for resolution of issues defined in advance of the proceeding.” Id. The right to counsel is
“crucial” to the adversarial system because it is counsel’s skill and knowledge that equips a
defendant with the tools to meet and defend the government’s claims. Id. Because ‘of the import
counsel plays in a fair trial, thé. Sixth Amendment guarantees, not simply the presence of a lawyer,
but “effective assistance” by a lawyer loyal to the client’s cause, who keeps the client informed,

and who brings to bear “such skill and knowledge as will render the trial a reliable adversarial
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testing process.” Id. at 688. This Application implicates the fundamental right to the effective
assistance of counsel in three ways. |

L Tﬁal preparation.

Applicant alleges Trial Counsels’ “lack of trial preparation, including the failure to
interview virtually any State witness or to comprehend and appreciate facts that entitled Applicant
to a legal defense” falls bglow the constitutional guarantee of effective assistance within the
meaning of Strickland and constitutes “a total failure to function as a meaningful State adversary”
as contemplated by Chronic. 2nd Am. PCR Appl. § 11.c. The Court agreeé and holds that Mr.-
Snell's lack of preparation fundamentally undermined Applicant’s trial in a manner that is actually
and pr;:sumptively prejudicial. The Court reaches this conclusion for three reasons.

First, a defense counsel has a “duty to make reasonable investigations or to make a

reasonaBle decision that makes particular investigationS‘ unnecessary.” Strickland, 466 U.S. at
691. Federal courts have construed this obligat-ion to require an “appropriate factual and legal
inquir[y] and to allow adéquate time for trial preparation and development of defense strategies.”
Huffington v. Nuth, 140 F.3d 572, 580 (4th Cir. 1998) (citing Sneed v. Smith, 670 F.2d 1348, 1353

(4th Cir. 1982); Coles v. Peyton, 389 F.2d 224, 226 (4th Cir. 1968)). “Trial counsel have an

obligation to investigate possible methods for impeaching a prosecution witness, and failure to do
so may constitute ineffective assistance of counsel.” Tucker v. Ozrni;lg, 350 F.3d 433, 444 (4th
Cir. 2003) (citing Huffington, 140 F.3d at 580; Hoots v. Allsbrook, 785 F.2d 1214, 1221 (4th Cir.
1986)).2 »The Uﬁited States Court of Appeals for the Fourth Circuit has defined the parameters of

a successful failure-to-investigate allegation by explaining:

2 The exception to counsel’s investigation obligation is “where counsel is familiar with the
substance of their testimony.” Huffington, 140 F.3d at 580 (collecting cases).
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The reasonableness of the investigation depends, in part, upon the importance of

the witness to the prosecution’s case: “Although a lawyer’s failure to investigate a

witness who has been identified as crucial may indicate an inadequate investigation,

the failure to investigate everyone whose name happens to be mentioned by the

defendant does not suggest ineffective assistance.” Huffington, 140 F.3d at 580. As

we noted in Huffington, most of the witnesses whom federal courts have deemed

scrucial” were “alibi witnesses or eyewitnesses critical to the determination of

guill,” such as self-defense Witnesses. Id. ‘
Tucker, 350 F.3d at 444 (emphasis added). Thus, while counsel’s failure to investigate every
possible witness might be excused, failure to investigate all witnesses bearing on guilt or innocence
is objectively unreasonable.

The Court holds Mr. Snell was objectively unreasonable in failing to interview, or
attempting to interview, any State witness other than the lead detective. Testimony of Ms. Clary
and Dr. Luberoff was unquestionably critical to Applicant’s conviction, but Mr. Snell made no
~ effort to contact them. Likewise, Mr. Snell recognized the timeline placing the child in Applicant’s
care was critical to establishing his responsibility for the injuries (see PCR Hr.’g Tr. 107:8-108:6
& 229:3-21), but no lay witness was contacted to test the veracity of these claims or explore
avenues for impeachment. Thus, Mr. Snell failed to act on the import ascribed by his own
assessment when he failed to interview any lay witnesses. See id. at 117:4-20. Finally, although
Mr. Floyd repeatedly challenged the State’s efforts to establish a chain of custody for a dirty diaper
collected by a friend of the child’s mother (see, €.g., Trial Tr. 418:16-25; PCR Hr.’g Tr. 229:22—
230:17), he lacked sufficient information to do so having had no opportunity to interview the
witnesses prior to mounting that challenge. Notably, but for the unusual circumstances whereby
he came to handle the bulk of Applicant’s trial work on the eve of trial, Mr. Floyd’s practice is to

conduct these interviews prior to trial. In short, the facts here indicate that Mr. Snell’s failure to

interview all of these witnesses abdicated counsel’s responsibility to investigate critical witnesses
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Second, Mr. Snell's representation was deficient because the lawyer who prepared the case
for trial labored ut;der a misapérehension of law and fact as to what constituted a legal defense. S.
C. Code Ann. § 16-3-655 provides in part that “[a] person is guilty of criminal sexual conduct wﬂh
a inor in the first degree if: (1) the actor engages in sexual battery with a victim who is less than
eleven vears of age[.]” S.C. Code Ann. § 16-3-655(A)(1)‘ A “sexual battery” means “sexual
intercourse, cunnilingus, fellatio, anal intercourse, or any intrusion, however slight, of any part of
a person’s body or of any object info the genital or anal openings éf another person’s body, except
when such intrusion is accomplished for medically recognized treatment or diégnostic purposes.”
S.C. Code Ann.’§ 16—3-651(h) (emphasis added). The statute does not require sexual gratification
nor does it require vaginal pene'tration; See Statg v. Morgan, 352 S.C. 359, 365-73, 574 S.E.2d
203, 206-10 (Ct. App. 2002) (construing the inclusion of cunnilingus in the statute and h101ding
“Penetration of the vagina is NOT necessary or required.” (emphasis original)).

Mr. Snell repeatedly sought to highlight the iack of vaginal penetration, a fact of no legal
consequence to Applicant’s defense. For example, when Dr. Friedlander was asked why he was
not retained, he recounted a 15-minute conversation with Mr. Snéll he described as “perplexing”
in which Mr. Snell appears to have misapprehended the utility of Dr. Friedlander’s opinion while
probing for an opinion that, if given, was of no legal utility. See PCR Hr.’g Tr. 152:4-1 1.

Mr. Harpootlian: Why was it perplexing?

Dr. Friedlander: After we got - after I made it clear to him that we could not

think of any way to defend the idea that this child was
manhandled, then he starts trying to explain the law to me.

Mr. Harpootlian: Right. And?

Dr. Friedlander: I don’t really understand the law, but he was saying to me

that if -- He was trying to get me to say that there was some

way that this could not have been done with a, uh — He was
- he was trying to get me to say that it was not done by

Page200f31W 1212



penetration of the finger. He said that was there any way that
I could say that the finger was in the vulva and I really
couldn’t.

Mr. Harpootlian: He was trying to get you to back off the position that there
was a penetration of the genitalia?

Dr. Friedlander: That is what I was trying to say.

Mr. Harpootlian: . Right. And you said clearly there was penetration of the
vulva?

" Dr. Friedlander: Yes.
Mr. Harpootlian: Okay.
Dr. Friedlander: I couldn’t do that and he was trying to explain to me about
the law said this and the law said that and I didn’t really
understand it.
Id. at 153:15-154:12. Mr. Snell never asked Dr. Friedlander whether the removal of fecal matter
from the child’s vaginal area was a medically recognized treatment. Id. at 155:4-7.

Similarly, when Mr. Snell moved the Trial Court for a directed verdict, he argued a lack of
vaginal penetration. See Hr.’g Tr. 448:19-450:22. Citing the “medical testimony” offered by the
State, Mr. Snell argued, “there’s been no evidence presented of any penetration in to the opening.”
Id. at 448:21-449:14. When the Trial Court sought clarification, Mr. Snell first explained the
“genital opening[,]” but then proceeded to argue, “[tJhe testimony is that it was a bruised hymen
and the hymen sits on the outside of the vaginal canal, which would be the genital opening.” 1d. at
449:18-23. When the Trial Court asked, “What are you defining as the genital opening?”, Mr.
Snell responded, “[t]he vagina.” Id. at 449:25-450:2. In denying Applicant’s motion, Mr. Snell,
correcily, cited Morgan for the proposition that the criminal sexual conduct statute “defines the
genital organs not to be only the vagina, and it held that vaginal penetrétion is not required to be

convicted of criminal sexual conduct with a minor.” See id. at 456:21459:1.
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The record is uncontradicted that Mr. Snell’s apparent view at trial was neither factually

nor legally accurate. See, e.g., PCR Hr.’g Tr. 235:13-17 (Mr. Floyd conceding, “That’s not -

accurate.”) & 236:2-9 (“It’s inaccurate. It’s an inaccurate argument.”). During the PCR hearing,

Mr. Snell correctly defined a sexual battery defined as “any intrusion into a private parts of the

genitalia for an unrecognized medial purpé)se.?’ Hr.’g Tr. 72:4-7 (emphasis added). He also agreed

there is a statutory defense for a diaper change:

Mr. Harpootlian:

Mr, Snell:

Mr. Harpootlian:

Mr. Snell:

Mr. Harpootlian:

Mr. Snell:

Mr. Harpootlian:

Mr. Snell:

An unrecognized medical purpose?

Right. So we have a diaper change which certainly can be a
medical purpose, a legitimate reason for any adult to toucha
child’s genitalia. The child had injuries. The State charged
him with criminal sexual conduct even though I dorn’t

believe there was anything sexual or any evidence that it was
sexual.

Didn’t have to be, did it?

According to the State’s version it did not.
Well -- |
Read the statute. There is no requirement of --

But if there was a medical reason to have an intrusion, it
would have been a defense?

Exactly. Such as a diaper change.

Id. at 72:8-21; see also id. at. 77:6-78:3 (séme). The record before the Court does not demonstrate

that this more recent (and accurate) understanding guided Mr. Snell’s representation while

preparing Applicant’s case and representing him at trial. During cross-examination by the

Assistant Attorney General, Mr. Snell stated that “basically a lot of folks got an anatomy lesson”

from Dr. Luberoff during Applicant’s trial. See PCR Hr.’g Tr. 108:16-109:9. To provide an

effective defense, Mr. Snell should have armed himself with this knowledge before trial.
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The Court also holds that the foregoing deficiencies—a failure to invc;stigate,
misunderstanding of the penetration requirement and failure to appreciate the significance of the
medically recognized treatment defense—were prejudicial to Applicant’s defense within the
meaning of Strickland. While speculation or conjecture are never sufficient to substantiate that
deficient performance was prejudicial, Glover v. State, 318 S.C. 496, 498, 458 S.E.2d 538, 540
(1995). Here, there is a convincing record that the lawyer charged with preparing Applicant’s case
failed to conduct any meaningful investigation and misapprehended the relevant legal inquiry.
This resulted in a reliance on inaccurate factual and legal claims to the exclusion of a potentially
meritorious defense. Prejudice attaches when counsel’s performance “has adversely affected the
defense.” Huffington, 140 F.3d at 578. The Court finds that Applicant’s defense was adversely
affected. In the parlance of Strickland, there is a reasonable probability here that, but for counsel’s
errors, the outcome of Applicant’s trial might have been different.

Third, in addition to the foregoing, the Court holds that Mr. Snell’s overall lack of

preparation and legal understanding is presumptively prejudicial to Applicant. In Cronic, the

Supreme Court recognized an ineffective assistance claim based on an overall breakdown of the
guarantee to counsel rather than a specific omission. The Court identified three situations where
the presumption appropriate. First, prejudice is presumed when the defendant is completely denied
counsel “at a critical stage of his trial.” Cronic, 466 U.S. at 659. Second, prejudice is presumed if
there is a constructive denial of counsel. 1d. Constructive denial occurs when counsel “fails to
subject the prosecution’s case to meaningful adversarial testing,” making “the adversary process
itself presumptively unreliable.” Id. Third, the Court identified instances “when although counsel
is availab}e to assist the accused during trial, the likelihood that any lawyer, even a fully competent

one, could provide effective assistance is so small that a presumption of prejudice is appropriate
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-

without inquiry info the gctual conduct of the trial.” 1d. at 65960 (citing Powell, 287 U.S. 45, as
illustrative).

Applicant’s case here warrants a presumption of prejudice. This conclusion is supported
by a record indicating that while Mr. Floyd is a very seasoned and capable lawyer, he tried the
bulk of Applicant’s case with no more than one-day’s preparation. Mr. Snell explained Mr.
Floyd’s role as “the family Want[ing] someone older to appear in front of the jury[,}J” but that
explanation is incongruous with the facts. See PCR Hr.’g Tr. 64:17-25. Of the 13 witnesses called
by the State, all but two were cross-examined by a lawyer with only a day’s involvement in the
case. See id. at 65:1-18 & 66:5-22. By Mr. Floyd’s description, his expansive role at trial appears
to have occurred by happenstance.-See id. at 191:4-192:1. The Court concludes these facts

im;;licate Cronic’s third situation where “the likelihood that any lawyer, even a fully competent

one, could provide effective assistance is so small that a presumption of prejudice is appropriate

without inquiry into the actual conduct of the trial.” Cronic, 466 U.S. at 659-60.

With respect to Mr. Snell’s involvement, it implicates Cronic’s second situation: the

constructive denial of counsel that occurs when counsel “fails to subject the prosecution’s case to

meaningful adversarial testing[.]” Cronic, 466 U.S. at 659. This conclusion is supported by Mr.

Snell’s failure to investigate and misapprehension of the facts and law discussed above.

This lack of adversarial testing is evidenced in other ways. For instance, when the State
offered Ms. Clary as an expert without having given the notice required by Rule 5 of the Criminal
Rules of Procedure, Mr. Snell failed to object, notwithstanding his awareness of the State’s Rule
5 obligations. See Hr.’g Tr. 56:3~57:i8.

Mr. Harpootlian: So and you had been in this case for a year and you were not

aware that she was going to be an expert witness until not
even that day, until as you’re sitting in the courtroom?
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Mr. Snell: Correct. Now, I would have — we would have known that she
was — we would have had those reports provided. We knew
that she was a potential expert. Excuse me. Potential witness.

Mr. Harpootlian: Correct.

Mr. Snell: But as far as the specific questions or things that she would
be asked by the prosecutor I did not until she was called as a
witness.

Mr. Harpootlian: And you understand that under Rule 5 you would have had

a perfectly good objection to ask her testimony not be
allowed?

Mr. Snell: As far as expert opinion testimony, yes, sir.

Id. at 57:19-58:9; sce also id. at 62:9-23. Asked to identify a strategic decision supporting the
decision not to object to Ms. Clary’s expert designation, neither Mr. Snell nor Mr. Floyd were able
to provide one. See id. at 58:24-59:5 & 205:24-207:15. Not only did Ms. Clary testify as an
expert in forensic nurse examination, but she was the ‘wi,tness through which the State sought and
obtained the admission of photographs of the child’s vagina into evidence. See id. at 60:7-61:16
(discussing Trial Exs. 16-20, remarked as PL.’s Exs. 3-6).

Likewise, neither of Applicant's trial 'counséls raised objection to Dr. Luberoff’s testimony
who, although the State identified her as a testifying experf, was identified for the first time just
five days before trial. See id. at 63:16-23. Rule 5 requires disclosure of physical examinations
and scientific tests or experiments within 30 days of a request and authorizes the court to exclude
the testimony of undisclosed witnesses in violation of the rule. See Rule 5(a)(1)(D), (a)(3) &
(e)(4), SCRCrimP. Mr. Snell agreed that since he filed a Rule 5 motion soon after Applicant was
arrested, the State’s disclosure of Dr. Luberoff five days before trial was “late.” See id. at 64:4—

12. Mr. Snell also agreed Dr. Luberoff’s untimely identification would have been grounds to seek

a continuance. See id. at 64:13-16. When coupled with the other significant evidence detailed
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above, the Court concludes Mr. Snell failed to provide Applicant with the adversarial
representation the Constitution requires such that prejudice must be presumed.

In summary, the Court holds that Mr. Snell was ineffective in failing to investigate this
case and in misunderstanding law and facts that would have provided Applicant a defense. The
Court further holds that Strickland prejudice attaches to these deficiencies.

1L Failure to call expert.

Applicant alleged that Trial Counsels' failure “to call an expert witness or witnesses to
testify that the victim’s injuries were consistent with Applicant’s statement to police and testimony
at tﬁal was ineffective because it would have constituted a ‘medically recognized treatment’ ...
and thus constituted a legal defense to the charge of criminal sexual conduct with a minor.” 2nd
Am. PCR Appl. § 11.b. The Court agrees and holds Trial Counsels were ineffective in failing to
call an available medical expert to offer testimony the child’s injuries were consistent with a rough
diaper change. Mr. Snell's decision not to retain Dr. Friedlander was objectively not reasonable
because it denied Applicant a defense. As discussed above, Mr. Snell’s belief Dr. Friedlander’s
testimony was not helpful overlooked that it provided the factual predicate to a legal defense. Dr.
Friedlander was available and believed he could help Applicant by explaining in his view what -
happened. This Court found Dr. Friedlander to offer credible alternative theory of how the child
sustained the genital injuries during a diaper change—the only person to offer such a view. Mr.
Snell's decision is also problematic because it ignored his client’s statements about what happened.
See Strickland, 466 U.S. at 691 (the reasonableness of counsel’s actions may be determined or
influenced by defendant’s own statements or actions). Nor can Mr. Snell’s decision not to retain
Dr. Friedlander be justified by a vigorous cross-examination attacking the accuracy of the State’s

expert evidence (cf. Lorenzen v. State, 376 S.C. 521, 531, 657 S.E.2d 771, 777 (2008)) because
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this challenge was never mounted at trial. In the Court’s view, Mr. Snell’s failure to present this
evidence at trial was not objectively reasonable and was ineffective.

The absence of Dr. Friedlander’s testimony was prejudicial to Applicant. “A PCR
applicant cannot show he was prejudiced by counsel’s failure to call a favorable witness to testify
at trial if that witness does niot later testify at the PCR hearing or otherwise offer testimony within

the rules of evidence.” Dempsey v. State, 363 S.C. 365, 369, 610 S.E.2d 812, 814 (2005). Here,

the Court holds the failure to call Dr. Friedlander prejudiced {\pplicént’s defense for two reasons.

First, Dr. Friedlander’s testimony was critical because it would have given the jury a choice
between Dr. Luberoff’s testimony and another opinioﬁ that corroborated Applicant’s statements
and testimony. Mr. Floyd agreed that since Applicant’s defense (in his mind) was a medically
appropriaté diaper change, and Dr. Friedlander’s testimony demonstrated how the child’s injuries
corresponded to that claim, he “would have emphasized that [testimony]” had he known about Dr.
Friedlander ubecause doing so would have created a dispute of fact. See PCR Hr.’g Tr. 218:10-25.
Instead, the only medical testimony on which the jury could rely was that of Dr. Luberoff, which
suggested the 15-month old child might have been digitally penetrated and bitten on the pelvic
bone. This Court found Dr. Friedlander’s explanation as to why Dr. Luberoff was wrong about
penetration and the bite mark to be credible and persuasive. A jury should have been afforded an |
opportunity to do the same.

Second, the record indicates the jury did have serious questions about Dr. Luberoff’s
testimony and was struggling to apply it to the law of criminal sexual conduct. During
deliberations, the jury sent the Trial Court a note asking whether there was a transcript of Dr.
Luberoff’s testimony and for clarification concerning the law of criminal sexual conduct. See PCR

Hr.’g Tr. 201:8-18. The jury note is persuasive evidence of a serious debate concerning the

Page27of31M 1219



interplay between Dr. Luberoff’s testimony concerning penetration and the law. Seeid. at 203:11~
13 (“Q. So obviously the intricacies of the law and penetration were in the jury’s mind, correct?
A. Yes.”). Put differently, there isa reasonable likelihood the jury could have come to a different
conclusion had Dr. Friedlander testified.

Therefore, the Court holds that Trial Counsel was ineffective for failing to call Dr.
Friedlander at trial and that Applicant’s defense was prejudicedbecause of this omission.

III.  Failure to object to photos.

Finally, Applicént argues Trial Counsels' failure to contemporaneously object to
“ph(;tographs that were not relevant to any matter in dispute[,] ... inflame[ed] the passions and

prejudices of the Jury, and invited a verdict based on factors other than the admissible evidence.”

2nd Am. PCR Appl. § 11.a. The Court agrees and holds Trial Counsels were ineffective in failing - )

to make a contemporancous objection to graphic images of the child’s genitals.

A timely objection is a necessary predicate to the exclusion of evidence. When Applicant
challenged the admission of the diagrams and the photos on appeal, the Court of Appeals declined
to consider the photos, explaiﬁing: '

Williams only objected to the admission of the anatomical diagram enlargements
(State’s Exhibits 9, 10, and 11). He did not object to the admission of any of the
photographs. He contends that any objection to the photographs was futile in light
of the trial court’s ruling on the diagrams. We disagree. The photographs and
anatomical diagrams are not the same thing. He objected to each of the diagrams.
He needed to object to at least the first picture to be able to argue that further
objections would be futile. Therefore, the admission of the photographs is not
preserved for our review because Williams did not object to their admission.

As to the diagrams, the nurse used them to point out Victim’s injuries. Accordingly,
they were relevant and corroborated her testimony. They were not graphic at all;
they were simply black and white diagrams of a child’s head, body, and vagina.
They did not have any prejudicial effect. Therefore, the trial court did not err in
admitting the diagrams.

Williams, 405 S.C. at 281-82, 747 S.E.2d at 204 (emphasis added).
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Failure to make a timely objection is routinely held as ineffective assistance unless trial
counsel can point to a valid trial strategy for failing to object. See, e.g., Stone v. State, 419 S.C.
370, 798 S.E.2d 561, 570 (2017) (rejecting various explanations by trial counsel as failing “to

articulate any valid strategic reason for not obj ecting to important victim impact testimony the trial

court had the discretion to exclude.”); Watson v. State, 370 S.C. 68, 72, 634 S.E.2d 642, 644
(2006) (trial counsel articulated valid strategy); Dawkins v. State, 346 S.C. 151, 156-57, 551
S.E.2d 260, 263 (2001) (explanation that trial counsel did not want to upset jury by objecting was
not a valid strategy where evidence improperly bolstered victim’s testimony); Vail v. State, 402
S.C. 77, 88-89, 738 S.E.2d 503, 509 (Ct. App. 2013) (admission of inadmissible evidence
clsewhere was not a legitimate reason not to object). When trial counsel acknowledges there was
no strategy motivating a failure to object, the presumption of adequate representation on that basis
disappears. See Smith v. State, 386 S;C. 562, 568, 689 S.E.2d 629, 633 (2010). As Mr. Floyd
candidly admitted, there was no strategy here even though he har‘;x)red real concerns about the
images offered by the State. See PCR Hr.’g Tr. 233:1-16 (raising concerns the images were “much
more vivid red[ ]” in the form shown to the jury, bﬁt that he “had no real trial strategy to keep them
out.”). This is not to suggest a timely objection ‘would necessarily result in exclusion; but
“[w]ithout an objection, however, there can be no debate; and the trial court has no opportunity to

exercise its discretion.” Stone, 419 8.C. 370, 798 S.E.2d at 569-70. Accordingly, the Court holds

Trial Counsels were deficient in failing to object to the admission of graphic images of the 15-
month old child’s genitalia.

The Court holds this deficiency was also prejudicial. To meet Strickland’s requirement of
a reasonable probability of a different outcome, this Court must find it possible the photographs

invited a decision from the jury on an improper basis. The relevance, materiality and admissibility
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of photographs falt within the sound discretion of a trial court, not subject to reversal unless
admission of the evidence prejudices the defendant based on a “reasonable probability” the verdict
was influenced by the evidence. State v. Gore, 408 S.C. 237, 249, 758 S.E.2d 717, 723 (Ct. App.
2014); State v. Kirton, 381 S.C. 7, 24, 671 S.E.2d 107, 115 (Ct. App. 2008). Rule 403, SCRE
permits exclusion of relevant evidence when “its probative value is substantially outweighed by
the dangef of unfair prejudice{.)” “Photographs calculated to arouse the sympathy or prejudice of
the jury should be excluded if they are irrelevant or not necessary to substantiate material facts or.
conditions.;’ State v. Torres, 390 S.C. 618, 623, 703 S.E.2d 226, 228 (2010). The Court concludes |
thete was reason, to exclude the »photographs of the chﬂd’s genitals and the photos may have
provoked the _]ury to decide this case on an improper basns While the Court is familiar 'witlt
decisions authorizing autopsy photos to go to the jury, mcludmg autopsy photos of chlldren those -
deci‘si’ons turn on the “‘net’:essity” to depict a fact in dispute. See, eg., State V. Martucc1, 380 S.C.
232, 250, 669 S.E.2d 598, 608 (Ct. App: 2008) (“Furthermore, the photographs were necessary to
depict the severity of the bruises and the resulting trauma, which was mconsnstent with acc1dental
injury or play.”). The State ‘presented testimony from two medical examiners who observed
scratches and bruising on the child’s genitals. This testimony was bolstered by the admission of
the didgrams the Court of Appeals held to have been properly admitted. The seventy of any injury
‘ 10 the child’s gemtals was irrelevant to the criminal sexual conduct charge because all the State
had to prove was penetration. Thus, what mattered was the existence of evidence of penetration
ever so shght not a graphic display of the: injuries. |

“This Court cannot know how elther the Trial Court or Court of Appeals might have
responded to a timely objection. So too, is it mindful that “a trial court is not requn'ed to exclude

relevant evidence simply because it is unpleasant or offensive.” Williams, 405 S.C. at 281, 747
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S.E.2d at 203-04. Nevertheless, the Court has reviewed the images in question and has grave

concerns with their probative value and whether the jury could set aside any animus that might

have been engendered toward Applicant after reviewing the images and refocus its attention on

the facts in dispute. For this reason, the Court holds that Trial Counsels' failure to object to the

" images was prejudicial to Applicant.

Because this Court does not view its role as one 10 second-guess counsel’s strategic
choices, it has reviewed the record and Trial Counsels' decisions with the utmost deference. “A

fair assessment of attorney performance requires that every effort be made to eliminate the

distorting effects of hindsight, to reconstruct the circumstances of counsel’s challenged conduct,

and to evaluate the conduct from ‘counsel’s perspective at the time.” Strickland, 466 U.S. at 689.

Even affording both Trial Counsels all due deference, relief 1s warranted here.

Applicant’s representation labored under serious defects that do not fall within the realm

of sound trial strategy or the exercise of professmnal judgment. For these reasons, Applicant’s

request for post—convwhon relief is GRANTED. Applicant’sconvictions for are unlawful neglect

of a child and criminal sexual conduct in thc first are VACATED. =~

AND IT IS SO ORDERED. .

gene
Circuit Court Judge

(OUL ,2017.

e
erry, South Carolina. % T

K
g :8 WY 07 HOC LT

Page 31 of 31 \
W 1223



o DRIGINM

; ol
STATE OF SOUTH CARQEINA -5 P! % <% N THE COURT OF COMMON PLEAS

) ELEVENTH JUDICIAL CIRCUIT
COUNTY OF LEXINGTON L. : .0/ v ) g
Lance Austin Williams, y Case No.: 2014-CP-32-4769
)
Pctitioncr, ) - .
v. ) MOTION TO ALTER OR AMEND
)
State of South Carolina, )
: )
Respondent. )
)

‘This mattcr comes before the Court by way of an application for post-conviction relicf
(PCR) filed December 3. 2014, amended on October 25, 2016, and afnended by motion
following the PCR Hearing. An evidentiary hearing into the matter was convened on January
30-31, 2017, at the Lexington County Courthouse. Aller receipt of proposed orders [rom both
parties, the Honorable Bugenc Griffith, Jr. granted relicf in an order filed on June 19, 2017, and
served upon both parties via email on that same date. Pursuant to Rule 59(e), SCRCP,
Respondent requests this Court reconsider its ruling, and amend the Order to reverse the grant of
relief. Specifically, Respondent submits the Order should be altered and amended as: the order
relies on allegations that were not included in Applicant’s amended PCR abplication and not
properly before the Court; the Order omits evidence and arguments presented to the Court that
directly contradict the resulting findings made by this Court; and, the Court misapplics lcgal
precedent and Rule 5 in reaching its holdings. In support of its position, Respondent respectfully
submits: ‘ |

PROCEDURAL HISTORY
Applicant is presently confined in the South Carolina Department of Carrections pursuant

1o orders of commitment of the Lexington County Clerk of Court. In July 2010, the Lexington
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County Grand Jury indicted Applicant for unlawful neglect of a child (2010-(iS-32-1860) and
criminal sexual condllct (CSC) with a minor, first degree (2010-GS-32-1861). James R. Snell,
Jr., Esquire, and H. Wayne Floyd, Esquire, represented Applicant. On March 30-April 1, 2011,
Applicant procceded to a trial before the Honorable R. Knox McMahon and a jury. He was found
guilty as indicted. On Aprit 5, 2011, Judge McMahon sentenced Applicant (o & term of ten (10)
years imprisonment for Unlawful Neglect of a Child and 10 a term of twenty-five (25) years
imprisonment for CSC with a minor, lirst degrcc. ‘Ihese sentences were to be served
concurrently.

A timely notice of appeal was filed on April 5, 2011, and perfected on Applicant’s behalf
by Richard ‘Dick’ Harpootlian, Esquire. The South Carolina C ourt of Appeals affirmed

Applicant’s convictions. State v. Williams, 405 S8.C. 263, 747 S.E.2d 194 (Ct. App. 2013).

Applicant filed a Petition for Rehearing on August 8, 2013. The Court of Appeals denied this
Petition on September 19, 2013. Applicant then petitioned for Writ of Certiorari on October 21,
2013. By Order dated July 24, 2014, the Supreme Court denicd the petition, and the Remittitur
was issued on August 2, 2014.

After the hearing, Applicant’s counsel moved to amend the allegations. Respondent did
not object. The Court granted Applicant’s motion. Those allegations arc as follows:

(1) Applicant’s trial counsel failed to contcmporaneously object to the introduction of
'prcju;clicial evidence, including but not limited to, photographs that wcre not relevant to any
matter in dispute,

(2) ‘Irial counsel failed to call an expert witness to testify the viclim’s injuries were
consistent with Applicant s statement to police and testimony at trial and would have constituted
*medically recognized treatment” and thus constituted a lcgal defense to the charge,

20f1Y
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(3) Trial counsel’s lack of trial preparation, including the failure to interview

virtually any State witnesses, falls below the standard of a reasonable, compctent lawyer.
"ARGUMENT

Respondent requests tbis Court reconsider and reverse its June 19th Order, granting
Applicant’s PCR Application because the order relies on allcgations; that were not included in
Applicant’s amended PCR application and thercfore arc not properly before the Court, the Order
omits evidence and arguments presented to the Court that directly contradict the resulting
findings madc by this Court, and the Court misapplies legal precedent and Rule 5 in reaching its
holdings.

I. Order Relies on Allegations That Were Not Properly Prescnted to This Court

The Order relies on allegations that were not made by counsel in his final allegations and
were only introduced for the first time in a proposed order that was submitted at the same time
Respondent’s proposed order was submiitted to the Court. Applicant’s allegations were limited to
failure to object, failure to.call and cxpert witness, and failure to prepare for trial. Yet, in
Applicant’s proposcd order, he inserted allegations related to Rulc 5 violations (Order, p. 25) and
“failure 10 appreciate the significance of the medically recognized treatment defense™ by
“labor[ing] under a misapprehension of law and fact as to what constituted a legal delense.”

Applicant hadmorc‘@ two years between the time he filed his application and the
hearing 1o amend his application. Furthermore, this Court granted Applicant great latitude during
the PCR hearing to question witnesses outside of the limitations of the then-existing allcgations
and later allowed Applicant to amend his application aftcr the hearing. Applicant had the

opportunity to get those allegations right.
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Respondent’s only opportunity to argue against new allegations came through a proposcd ‘
order and relied heavily on the amended allcgations, which, again, were limited to failure to
investigate with an cmphasis on trial counsel’s failure to interview witnesses, failure to call an
cxpert witness, and failure to object to the photos.

The Court should rule solely on the alicgations madc in Applicant’s final amendment
application and reconsider its ruling. At a minimum, however, Respondent respectfully requests
the Court remove references to Rule 5 allegations and the “intrusion into the genitals™ delense
that wcre not brought before the Court in any of Applicant’s allcgations and to which
Respondent had no opportunity to respond.

1.  The Order Omits Legal Precedent, Misapplics Rule §, A;ldresses Allegations that
are Not Before the Court, and Omits Evidence and Arguments
By Respondent That Were Properly Before the Court
Allegation: Failure to Prepare for Trial (Strickland analysis)

The Order finds trial counsel were incffective for lack of trial preparation. The Order
incorrectly states Trial Counscl Snell spoke only with the lead investigator prior to going to trial.
(Order, p. 19.) Trial Counsel Snell testified at the PCR Hcaring that he hired a private
investigator to talk to all the fact witnesscs, (PCR Hearing Tr. p. 31, 1. 12-16), and that he
himself spoke with the law enforcement wifresses prior to the trial, (PCR Ilearing Tr. p. 27, 11
23-25). Trial counsel Snell could not confirm whether he or his investigator spoke with about six
of the witnesscs listed on the State’s witness list. ‘There was no written report by the investigator
and Trial Counsel Snell testificd he believed this was a decision bascd on fees and costs
associaled with that additional step. (PCR llearing Tr. p. 43, 1. 17-p. 44, 1. 2.). The Court fails to
address Trial Counsel Sncll’s testimony on this issue without cxplanation as to why his sworn

testimony should be given no consideration and/or weight.
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Furthermore, the conclusion Applicant was prejudiced rests on speculative argument, not
fact of record. Applicant did not offer a single factual or law enforcement witness for the Court’s
consideration; Applicant oflercd zcro cvidence of how a more in-&epth or in persdn—verswi
. through his invcstigator———intewigw would have resulted in a different case. The most the Court
was offered in the proposed order to supp;)rl this allegation is that “no law witness was contacted

to test the véracity of [the timelinc| claim[] or explore avenues for i1n§eac11ment.” (Proposed
‘ Order, p. 19, Adopted at Order, p. 19.) Howéﬁerz Applicant also offere& no iay witnesses 10
counter the timeline and did not offer any evidence that could have: been used Afor; impeachment
- of cither the lay or law enforcemgnt witnesses. Applicant’s counscl was faced with the same
" reality Trial Counsel were faced with: Applicant’s - written statement to poli'cei a‘nd then
~ Applicant’s swon; 1eslimony"‘onv the 'st;}nd that prevented any defense that someonc clsc had
_ caused the injuries in the ;'ictim. |
'I’hr{mgh the proposed -order, - Applicant further asked this Court to rule without
supporting evidence by érguing that precjudice éouléi be established because - despiu; Trial
Counsel Floyd’s challenge to the chain of‘ custody for a dirty diaper — Mr. Floyd allegedly
“lacked sullicicnt info:lmatiqp o to mourﬁ;[] that c-héllcngb.” (See \Order, p. 19) /\f)plicant's
argument is wholly unsupported by an); evidcncn; that relex;ant anci weighty information was
L actually avai‘labl‘e. Applicant féilcd 1o offer any witnesses, décuments, or other evidence related
to 'the chain 6[‘ custody or the lay witness who collected the diapers. - Thus, he failed in his .
burden of proof. Porter v. State, 368 S.C. 378, 385, 629 S.E.2d 353. 357 (2006) (“Failure to
conduct an iﬁdependem investigation does not constitute inellcctive asﬁstance”of counsel when
the allcgation is supportéd only by mere speculation as to result.”); Jackson v. State, 329 S.C. |

348, 349, 495 S.E.2d 768, 770.(1998) (“Merc speculation and conjecture on the part of
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respondent is insufficient.”). See also Butler v. State, 286 S.C. 441, 442, 334 S.'E.Zd 813, 814

(1985) (“The burden of 'proof is on the Applicant in post-conviction proccedings to prove the

allcgations in his application.™): Bannister v. Statc, 333 S.C. 298, 303, 509 S.E.2d 807, 809 -

'(1998) (“This Court has repeéledly held a PCR applicant must produce the testimony of a
favorable witness nr otherwise offer the testimony in accordance with the rules of evidence at the

. PCR hgaﬁng in order to cstablish prejudice from the wimess’ failure to testify at trial.”)
(emphasis in original). |

Jackson v. State, 329 S.C. 345, 349,‘495 S.E.2d 768, 770 (1998) is particularly

infstnlcti\}e. Tn Jackson. the applicant cqntended counsel was ineffective in failing to investigate
possible criminal backgrounds of certain victims and witncf‘svscs. Coilﬁscl adpﬁtted Lhe did not do
so at the PCR hearing and even “further admitted it was an error not ‘to investigate the virctims,v
and witnesses.” 329 S.C. at 349, 495 S.E.2d at 770. The ‘PCRr court found counscl was deficient
iand the applicant was prejudiced. However, on appeé,l. the Suprcme Court of South Carolina
disagreed. Though agrccing probative evidence ol record supported the ‘ﬁﬁding of acﬁcicnl ‘
performance, the' Court found the applicant failed to carry his burden of proof on prcjudice:

...there is no probative evidence to support the finding of
prejudice. While the PCR judge was correct in finding the
credibility. of the eyewitnesses and victims “would have been
critical,” no probative evidence was presented at the PCR hearing
to show the eyewitnesses and victims were. not credible. The only
“evidence” that either the victims or eyewitnesses had criminal
records were stalements and questions by respondent's PCR
counsel that one of the victims was incarcerated in another state at
the time of respondent's trial and respondent's testimony that he
knew this victim was in jail. Respondent failed to substantiate this
allegation with any probative evidence. See Glover v. State, 318
S.C. 496, 458 S.E.2d 538 (1995) (applicant's allegations, alone,
will’ not support a finding of prejudice when applicant claims
counsel was. ineffective for failing to investigate witnesses; instead,
applicant must show the results of an investigation would have
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rosulted in a different outcome at trial). Mecrc speculation and
conjecture on the part of respondent is insufficient. Jd

329 S.C. at 349, 495 S.E.2d at 770.

Like thc claim in Jackson, without any evidencc to cstablish or even support a finding
that Applicant was prejudiced by Trial Coupsel’s allcged failure to interview fact witnesses
ditcetly and not through his investigator, this claim must fail. Applicant is not entitled to any
relief.

Allegation: Improper Legal Theory Challeng;'ng “Intrusion Into the Genitals”

Scparately, and as referenced above in Respondent’s first argument, Applicant raises for
the first time in his proposed orders and not referenced in his amended allegations, that this
Court should find Trial (.‘.ounsci deficient for having a strateg); that challenged the element of
“intrusionfmo a genital opening.™ Applicant ir;corrc;:tly argues—and the Court relies on in its
Ordcr—that because Trial Counsel attempted this theory, they failed to recognize the medicai]y
nccessary defense. That finding is directly contradicled by the cvidence before the Court and is
tod speculative to support a finding of prejudice to Applicant.

To the extent the case involved questions of medicine and psychological issues, Trial
Counsel was not alone. Trial Counscl Snell testified that nol only did he have a year to work on
the case before trial, he spent that year working with at lcast five different experts. The experts
wo;king on (he casc with Mr. Snell were (1) Ms. Cindy Hurley, a registcred nurse who was
retained to teviow the records, discuss medical subjects with the attormeys, and testify if
necessary (PCR Hearing Tr. p. 52, 1l. 3-6 and 24-p. 54, 1. 4); (2) Dr. Abel, a medical doctor who
spoke with the State’s expert witness and reviewed medical records she had preparcd on the

victim and also advised on whether the victim may have required having cream rubbed on to her
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labia due Lo a medical condition (PCR Hearing Tr. p. 95); (3) somconc to conduct a polygraph on
Applicant (PCR Hearing Tr. p. 96, 1l. 17-21); (4) Dr. Watson, a forensic psychologist dealing
with issues involving scxual offcnses, who reviewed discovery, interviewcd Applicant several
times, and provided answers on psychological issues that may or may not be present in the case
(PCR Hearing Tr. p. 99, 11. 8-23); and (5) Dr. Burke, who has a Ph. D. in psychology and runs or
did run the sex offender treatment program for Department of Probation who conducted an Abcl
Assessment on Applicant to determine if he had any alternative sexual attractions (PCR Hearing
Tr. p. 100, 11. 14-20). The decision not to call any of thosc experts was a strategy decision based
on defense counsel’s ability-to get help{ul testimony from the State’s witness. Matthews v. Sate,
350 8.C. 272, 276, 565 S.E.2d 766, 768 (2002) (“Where counsel articulatcs valid reasons for
employing certain strategy, such conduct will not be deemed incffective assistance of counsel.”).

The Order not only fails to reference thc numerous expert witnesses involved in the
defensc strafegy of this case, it lails to address Trial Counsel Suell’s testitnony that the medically
recognized diaper change was one of their strategies. (PCR Hearing Tr. p. 76, 1. 21-p.77, 112; p.
75, 11. 14-20; p. 73, 1. 18-23; p. 54, I1. 1-4.). Mr. Sncll had an expert witness alréady prepped on
that issue: Ms. Cindy Hurley, a registered nurse who was retained to review the records, discuss
medical subjects with the atlorneys, and testify if necessary. (PCR Hearing Tr. p. 52, 11. 3-6 and
L24-p. 54, 1. 4). And, Trial Counse] Floyd’s cross-examination of the State’s expert, Dr. Luberoff,
points directly to this being a key strategy of the defense. (Trial Tr. pp. 376-77; PCR Hearing Tr.
p. 106, 1. 12-21.).

In sum, Applicant's argument is wholly unsupported by the evidence. The Court erred in

accepting same.
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Allegation: Failure to Prepare for Trial (Cronic analysés —~Mr. Floyd)
As an end-run around his inability to establish prejudice in his case, Applicant next

argued in his proposed order that this Court should find a presumption of prejudice pursuant to

the United States v. Cronic, 466 U.S. 648 (1984), analysis. The Court accepted the argument
finding the fact that Mr. Floyd was hired two days before trial and handled the cross-examination

of thirteen of the witnesses implicates “Cronic's third situation where ‘the likelihood that any

lawyer, even a fully competent one, could proyidc effcctive assisﬁmcg is so small that a
presumption ol prejudice is appropriate without inquiry into the actual conduct of the trial.”
{Order, p. 24.) This is error. |

Such a conclusion is irreconcilable with the cslabhsﬁcd facts of record, in particular, the
fact that Applicant had lead counsel, M‘rf;t Snell, and six expert witnesses working witfx the
defense, who had been involved in the case for a year; an_d,Athat Mr. Snéll was present aiong with
m. Floyd throughout the entire trial. The holding is also irreconcilable wiih Cr_cmi_c_‘s‘own
language that it is not enough that the appointment of a lawycr is delayed:

In Avery v. Alabama, 308 U.S. 444, 60 S.Ct. 321, 84 I..Ld. 377 (1940), counsel
was appointed in a capital case only three days before trial, and the trial court
denicd counsel's request lor additional time to prepare. Ncvertheless, the Court
held that since evidence and witnesses were easily accessible to defense counsel,
the circumstances did not make it unreasonable to expect that counsel could
adequately prepare for trial during that period of time, id., at 450 433, 60 S.Ct., at
324-325. Similarly, in Chambers v. Maroney, 399 U.S. 42, 90 S.C1. 1975, 26
1.Ed.2d 419 (1970), the Court refused “to fashion a per se rule requiring
reversal of every conviction following tardy appointment of counsel.” Id., at
54, 90 S.Ct., at 1982. Thus, only when surrounding circumstances justify a
presumption of ineffcctiveness can a Sixth Amendment claim be sufficient
without inquiry into counsel's actual perlormance at trial.

Cronic, 466 U.S. at 661 62 (internal footnotes omitted) (emphasis added).
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Furthermore, the evidence presented to the Court stands in stark contrast to the facts of
other cases that have support;d a finding that prejudice must be preSmﬁed.

‘The Supreme Court has recognized, in both Strickland and United Statcs v. Cronic, 466

L.S. 648 (1984), that there are a fow circumstances where “prejudicc is presumed™ because
prejudice “is so likely thal case-by-case inquiry . . . is not worth the cost.” Strickland, 466 U.S. at

692, 104 S.Ct. 2052 (citing Cronic, 466 11.S. at 658, 104 S.Ct. 2039); see also, Nance v. Ozmint

167 S.C. 547, 551-52, 626 S.F.2d 878, 880 (2006) ([ Pler-se prejudice occurs if there has been a
constructive denial of counsel. This happens when a lawyer ‘entirely f#ils to subject the
prosecution's case to méaningl‘ul adversarial testing,” thus making ‘thc adversary process itself
presumptively unreliable.” (quoting Cronic, 466 U.S. at 659 (cmphasis added))). -

Tn Nance, the South Carolina Supreme Court had the opportunity to review a casc under

Cionic’s second sccnario: per se prejudice duc to constructive denial of counscl. In Nance,

counsel was ill and on medication, the petitioner was “in a drug-influenced demeanor during the
enlire trial,” trial counsel told the jury both he and co-counscl did not want to be there, and
defense counsel failed to qualify his own expert witness. Id., 367 S.C. 556, 626 S.E.2d at 883. In
" addition, defense counscl elicited testimonyr from its own witnesses about petitioner’s prior bad
conduct involving bad behavior in jail and killing his family’s pets ahd couﬂsel themselves

referred to petitioner as “a sick man” in closing argument. Lorcnzen v, State, 376 S.C. 521, 527

n.2, 657 S.E.2d 771, 775 n.2 (2008) (summarizing the findings from Nance). The pctitioner was
convicted and reccived a sentence of dcath for murder. criminal scxual conduct in the first
degree, assault and battery with intent to kill, burglary in the first degree, and armcd robbery.

The South Carolina Supreme Court found a “complete [ailurc to conduct a delensc by trial
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“counsel,” holding counsel “failéd to act as an advcrsﬁry to the prosecution, but instead helped to
| reinforce tile case against his client.” 1d., 367 S.C. 558, 626 S.E.2d at 883. ‘
The evidence befuré/ this Court showed the defense had clcaﬂy articu]ate;l defense
théories,' and their cross-examination, witness selection, and opcning and closing arguments
reflected that strategy. Admittedly, trial counsel had a hard case to defend; Applicant had )
confessed in writing and again on the stand that he caused the victim's injuries out of anger
while disciplining her and then while wiping her due to a dirty diaper. (Trial Tr. p. 501, 559-30,
‘ 535533.). In direct contrast to the facts of Nance, however, ‘Trial Co(unsel Snell and Tloyd.in no
'w;ay' “failed to act as an adversary to the prosccution,” Thoy challenged each witness through
cross-examination, clicited helpful testimony [rom thc State’s witﬁcsses and their own, and used
that testimony .to support their argument to the jury. | }
Hiring and using a private investigator to contact fact witﬁesses (PCR Hearing Tr. p. 31,
lI. 12-16), interviewing law cnforcement witnesses (PCR Hearing Tr. p. 27, 1. 23-25), meeting
with Applicant over twenty times in the course of a year (PCR Hearing Tr. p. 16, 1. 25-p. 17, 1.
5}, hiﬁgg s’ca;song:d coﬁnsel for trial (PCR Hearing Tr. p. 50, . 1-p. 51, 1. 7), consulting with six
expert witnésses (to inclﬁdc Dr. Fricdlﬁnder) (PCR Ilearing Ir. p. 52, 11. 3-6 and 24-p. 34, 1. 4;p. |
95; p. 96;p. 99; p. 100), and preparing for multiple defense theories in 4 casc where the client
was changing his version of the story (PCR Hearing Tr. p. 70, 1L 4-14; p. 74, 1L 7-17) and
confessed in writing and on the stand is conduct that is well above the standard of a reasonablc,
competent lawyer,
The record bct;ore the Court docs not suppoft a finding that 1rial Counsel here “entircly

fail[ed] to subject the prosccution’s case to a meaningful adversarial testing,” Cronic; 466, U.S.

at 659. Relicf is not warranted under Cronic.
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Allegation: Rule 5 Allegation
As referenced above in Respondent’s first argument, this allegation is not properly before
the Court. was not available to be addressed by Respondent in the hearing or in its proposed
order, and should therefore be stricken and disregarded by the Court, particular given the grave

prejudice to Respondent. See Harvey v. Strickland, 350 $.C. 303, 313, 566 S.E.2d 529, 535

(2002) (“The circuit court is o freely grant leave to amend when justice requires and there is no
prejudice to any other party.”). See also Arnold v. State, 309 S.C. 157, 173-74, 420 S.E.2d 834,
843 (1‘;92) {upholding derial of motion to amend where “petilioﬂers failed to present to the
circuit court facts and circumstances to show why the new grounds were not and could nol"ﬁavc
been presented in the prior petitions ....").

Furthermore, whilc correétly stating that Rule 5 of the South Carolina Rulcs of Criminal
Procedure only rcquir_es the disclosurc of physical ,exaxﬁinalion and scientific tests or /
experiments within 30 days of a request and not the disclosure of who will be designated an
expert witness, see Rule 5(a)(1)(D). (2)(3), and (€)(4), SCRCrimP, the Order incorrectly relies
on the State allegedly identifying Dr. Luberofl as an cxpert witness “just fivc days before trial”
and focusing on not objecting “to Ms. Clary’s cxpert designation” (Order, p. 25). The Order does
not rei'c_reﬁcc a failure to disclose any reports. Testimony in the PCR Hearing never suggcs’ged a
failurc to disclose a report. In fact, testimony by T'rial Counsel Sﬁell was that he was a\'wre of the
two expert wilnesscs at issue, Mr. Clary and Dr. Luberofl, and cven had the report by Dr.
Luberoff reviewed by theit own expert witnesses in advance of trial. (PCR Ilearing Ir. p. 34,11
1-5; 1. 22-25.)

‘This factual disconnect prevents Applicant from showing he is entitled to relief under the

allegation. Relicf is not warranted.

120l 19

1235



Allegation: Expert }f’itness

The Order also finds Applicant’s conviction should be reversed because had Dr.
Friedlander been called to testify, it “would have created a dispute of fact.” (Order, p. 27.) The
Order suggests thé jury would have found Applicant not guilty if only they had heard Dr.
Friedlander, instead of only the State’s witness, lestify that it was mediéally necessary 10 wipe:
fecal matter out of the vulva. (Id.) |

As an initial matter, the Order makes no reference to the reasoning behind why Mr. Snell
did not clcct to hire Dr. -Friig:dlandcr. The Order does not acknowlcdge Applicant’s own role in
the reason why Dr. Fricdlander was not asked to tcsti{l‘y;. |

Trial Counsel Snell testified he ppoifided some 4mumcnls and materials to Dr. Fd
‘Friedlandcr, reviewed a letter written by Dr. Friedlander to hirfn discussing the case, and also had‘
a*phonc conversation with Dr. F;icdlandé‘r before ultimately deciding not to r’eta'in/ him. (PCR
Hcaring Tr. p. 67, 11. 18-24.).

At the timc they were considering -Dr. Friedlander, Applicant was dcnyiﬁg to Trial
Counscl Snell that hisvstatemem tb pﬁlice was correct-and denying he had caused the injuries to
the child’s vagina because he w;as angry or upset. (PCR Hcaring Tr. p. 71, 1L 3-7.). Trial Counsel _

“Snell testified that at the time he was talking o Dr. Friedlahdgr,, he discur‘;séd with Applicant a
' defense that the victim’s injuries were caused by a “rough diaper change,” and Appiicant did not
agree with that defense, cl.airﬁing then that he was not angry and did not cause thosc injuries.’
(PCR Heating Tr. p. 74, 1. 7-17.). Trial Counscl Snell testified the theory of the case changed
throughout his represeniation of Applicant due to Applicant’s changing version of events. (PCR
Hearing Tr. p. 70, 1. 4-14.). While Applicant admitted to police that he intéﬁtionally caused the
injurics to the victim, he denicd doing anything to the victim’s vaginal arca when he first met
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with ‘Trial Coqnsel Snell. (Id.) Bascd on Applicant’s version of events, the theory of the case was
that someone else left the marks or that the injurics were not as extreme as the charges indicated.
(PCR Hearing Tr. p. 70, I1. 18-22.). Evcntually, as trial approached, a fow weeks out, Applicant
reverted back to his original statcment and admitted to his counsc! that he had intentionally
caused the injuries to the victim, claiming they wcrc caused by anger and not scxual
gratification. (PCR Hcaring Tr. p. 74,). 21-p. 75, 1. 15.).

V\"hcn Applicant’s story changed Aagain,\ Trial Counsel Sncll testified he did not reach
back out to Dr. Friedlander, t.1c already had Nurse [lurley on rctainer‘ who could testily as to the
injuries and how Lhey. related to a diaper change. (PCR Hearing Tr. p. 75, 11. 14-20; p. 73, 11. 18-
23; p. 54, 11 1-4)). However,-despiw having discussed potential testimony with Dr. Abel and
Nurse Hurlcy, the ultimate decision was not to call either because the State’s witness alrcady
admitted on the stand in front of the jury that clcaniné feces out of the genitals wés medically
necessary. (PCR llearing Tr. p. 76, 1. 21- p. 77, 1. 12.). In fact, the trial record showé the State’s .
\?‘fitness, Dr. Luberoff, ended up testilying that she agreed with Trial Counsel Floyd that touching
genitals to clean for a diaper is appropriate, which was cgactly what he was hoping to present
through Nurse IIuricy’s testimony. (Trial Tr. pp. 376-77; PCR Hearing Tr. p. 106, IL 1221 ).

.The Court has also complefcly omitted the fact of Dr. Friedlander’s own testimony at thc’
'PCR Héaring that he had 'beén traincd to trea\t‘the genitals “with the greatest care.” (PCR
earing ‘Ir. p: 173, 1. 15-23.). Dr. Friedlander would not have been abie to, and at the PCR

Hcar'uig did not ever say, that it was medically nccessary to hold a child down with such force
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as to leave fingerprint' bruises across her pubic bone, rake his fingernails down the inside of her
labia to leave fresh scralch marks, or use such [orce as to bruise the hymen in order to remove
fecal matter and offer medically neccssary aid to the child. (PCR Hearing Transcript, p. 150, 1.
9-19.). It being medically nccessary to change a baby’s diaper and to do so with the force and
violence Applicant uscd are two wholly differcnt things. Applicant testified he caused these
injuries in anger, and that he was responsiblc for causing these injuries.? (Trial Tr. p. 501, 559-
30, 535-36.).

This evidence when considered in its totality shows Applicant failed in his burden of
proof. Reliel'is not warranted.

. Allegation: Objeciing to the Photographs

Without analyzing or discussing thé probative valuc of the photographs at issue, the
Order. suppo‘rté its reversal ot; Applicant’s convictions by expressing ils “‘grave concerns with
their probative value” (Order, p. 31) and notes that it has reviewed the images and “they are
graphic” (Order, p. 7.). Respondent does not dispute the photos are graphic. But that alone is not
dispositive: “Courts must often grapple with disturbing and unpleasant cases, but that does not
justify preventing essential evidence from being considered by the jury, which is charged with

the solemn duly of acting as the fact-lindcr.” State v. Collins, 409 8.C. 524, 535,763 S.E.2d 22,

28 (2014). In Collins, the Suprcme Court of South Carolina reversed the Court of Appeals’

finding that pre-autopsy photographs ol a mauled and partial eaten child were not admissiblc.

! Respondent uscs Dr. Friedlander’s explanation of the bruises, but notes that Dr. Friedlander reached this

conclusion, and rejected the Stalc’s expert’s conclusion (hat these could have been tccth marks, before he ever saw
Applicant’s hands or teeth for compurison purposes.

2 To Lhe extent the argument is that Applicant would not have changed the victim’s diaper while he was so
angry had it not been medically neccssary for him to do so immediately, Respondent noles there was no testimony
offered by Applicant, his witnesscs, nor Dr. Friedlander as to the time requirement to change a child’s dirty diaper
and therefore no support for that theory.
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The Court resolved that though it was understandable that the Court of Appeals pancl would
register “revulsion for the cvidence,” the photographs were nonetheless admissible as “highly
probative, corroborative, and material in establishing the elements of the offenses charged {and|
its probative V:allle qu‘tweighed its potential prejudice....” 1d.

The allegations in this case involved several fresh bruises and scratch marks to an
eighteen month old victim’s genitals. That is understandably difficult for most individuals to
see; however, that does not render the photographs inadmissible. A trial co’un does not abuse its
discretion if the photographs serve to corroborate testimony. State v. Nichols, 325 8.C. 111, 481
S.E.2d 118 (1997). Moreover, “[u]nfair prejudice docs not mean the damage to a defendant’s
case that results from the legitimate probative force of the evidence; rather it refers to evidence

which tends to suggest decision on an improper basis.” State v. Dennis, 402 S.C. 627, 636, 742

S.E.2d 21, 26 (Ct. App. 2013) (internal quotation marks omitted). “All evidence is mcant to be
prejudicial; it is only unfair prejudice which must be avoided.” State v. Gilchrist, 329 S.C. 621,

630, 496 S.E.2d 424, 429 (Ct. App. 1998) (internal quotation marks omitted); State v. Brazell,

325 $.C. 65, 480 S.L.2d 64 (1997) (finding that: “Even if the descriptive lestimony of the
prosecution’s witnesses adcquately conveyed the brutality and malice of the crime and these
photographs were unnceessary, they were harmless surplusage.™)

At the PCR hearing, Trial Counscl Floyd agreed he did not object to the photographs. He
claims not to have any stratcgy in not objecting. Howcver, as recognized by I'rial Counsel Floyd,
the photographs werc highly relevant to the matters in dispule. 'The undisputed theory in the case
as outlined by both trial counscl was to challenge whether an intrusion into the genital area had
occurred and to argue the injuries had been sustained as part of a medically necessary diaper
change. (PCR Ilearing ‘I't. pp. 108-110; p. 221, 1. 17-p. 223, 1. 8; p. 239-242.). To support the
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theory and their directed vcrdict motion that there was no “intrusion™ as the statute required,
défense counsel used images of the child’s vulva and vaginalu arca to show the vagina was past
the hymen, (PCR Hearing Tr. p. 109, IL. 5-18.).

Additionally, the Statc was required to prove as an ele;nent of the two pending charges or
to defend against the defense’s theory of the casc that there was penetration into the genital area
of the viclim (PCR Hearing Tr. p. 227, 1. 14-16), the timeline of the case to show the viclim’s
injurics came from Applicant and not someone else (PCR Hearing Tr. p. 229, 1i. 3-16), and the
extent of the injurics in order to show that the injuries on the vicim were not consistent with
changing a child’s diaper or removing fcees from in between her vaginal lips (PCR Ilearing 1r.
p. 228, ll. 15-25). Another defensc thu;ory as outlined by both defense counsel was lo try and
challenge the timeline of the case in order to suggest the injuries were caused by someone else.
(PCR Ilcaring Tr. pp. 108-110.). Before Applicant took the stand and admitted to causing the
injuries, the State had to narrow the timeline by Higblighting how recent and acute the injurics
were, Therefore, even if an objection was made, it is not likely the Court would have sustained it
based on the highly probative value of the photographs.

Thus, Applicant failed to carry his burden of proof. Relicf is not warranted.

Overwhelming Evidence

Finally, the Order fails to address the presence of overwhelming cvidence in the record
before the Court. Where there is overwhelming evidence of guilt, a trial counsel’s dcficient
representation will not be prejudicial, Ford v. State, 314 S.C. 245, 442 S.E.2d 604 (1994); see

also, Humbert v. State, 345 S.C. 332, 548 S.E.2d 862 (2001); Geler v. State, 305 S.C, 365, 409

S.E.2d 344 (1991). Applicant was not prejudiced by any alleged deficient representation because
there was overwhelming evidence of his guilt.

17019

1240



The State presented cvidence of physical injuries to the victim’s body, acute injuries to
her vulva and her hymcn, and evidence that thcre were no diapers with fecal matter in what they
‘collected {rom the home. (Trial Tr. pp. 323, 330, 334-34, 343-45, 348.). Applicant admitted to
law cnforcement in a wrilten statement that he causcd the injuries, claiming he had no feeling in
his hand, claiming he had been applying cream to the child’s genital area, and then finally
claiming he caused the injuries because he was angry while changing her diaper. Applicam
" testified at trial that he caused the injuries to the child’s genital area becausc he had angrily
wiped her, (Trial Tr. p. 501, 559-30, 535-36.).

Like the applicant in Ford, Applicant has not shown prejudice resulting from any alleged
deficient representation and can therefore not support a reversal under a Strickland analysis.

CONCLUSION

Because the Order relies on allegations that were not before the Court; lacks numerous
critical references to evidence ol record; incorrectly supports its findings of prejudice with only
speculation; misapplies Rule 5; and failed to consider the overwhelming evidence presented in
this case, Respondent respectfully requests the Court reconsider its findings and conlusions,

amend the Order, and deny Applicant’s PCR application.

Respectfully submitted,

ALLAN WILSON
Attorney General

DONALD J. ZELLENKA
Deputy Attorney Gencral

[signatures continued on next page|
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Senior Assistant Deputy Attorney General
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(803) 734-6305
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} The undersigned acknowledges the foregoing motion was substantially written by former Senior Assistant
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

IN THE ELEVENTH CIRCUIT

COUNTY OF LEXINGTON

2014-CP-32-4769
LANCE AUSTIN WILLIAMS

Applicant,

Vs CERTIFICALE OF SERVICE

STATE OF SOUTH CAROLINA,

Respondent

L/vvvvvvvvvvvv\_/wv

The undersigned hereby certifies that a tru¢ copy of the Motion to Alter or Amend has
‘heen served upon counsel for the applicant via United States Postal Service, postage prepaid,

addressed to:

Richard A. Harpootlian, ¥sq.
P.O. Box 1090
Columbia, SC 29202

DATED this 29" day of June, 2017

L e 7(/4
Melody J. Brown, -~

Senior Assistant Deputy Attorncy General
Attorney for the Respondent
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STATE OF SOUTH CAROLINA I L gD IN THE COURT OF COMMON PLEAS
< : ELEVENTH JUDICIAL CIRCUIT
COUNTY OF LEXING’]'OI\Imu JUL 18 “g’ !8: 65 :

Lance Austin Williams, SCDR &% C/A No.: 2014-CP-32-04769
Applican »}N 0 ‘ ,

VS,
State of South Carolina,

Respondent.

Applicant’s memorandum of law in opposition to the State’s motion to altér or amend

On June 19, 2017, the Court issuéd an Opinion and Order (“Order™) >g:ranting Applicant
Lancc Austin Williams’ post-éonviction réliqf (PCR) and vacating convictions for unlawful
neglect of a child and criminal sexual conduct in the first degreé. Appiying Strickland v.
Washington, 466 U.S. 668 (1984) and U_I_xjtcdStates v. Cronic. 466 U.S. 648 (1984), the Court
held: | | |

1. “that Mr. Snell’s lack of preparation fundamentally undermined Applicant’s trial in
a manner that is actually and presumptively prejudicial[,]” (Order, 18);

a. “Mr. Snell was objectively unreasonable in failing to interview, or
_attempting to interview, any State witness other than the lead detective[,]”

(id. at 19); .
“h. “Second, Mr. Snell’s representation was-deficient because [as] the lawyer

who prepared the case for trial[, he] labored under a misapprehension of law
and fact as to what constituted a legal defense[,]” (id. at 20);

c. Counsel’s failure o investigate the facts and apprehend the law was
“prcjudicial to Applicant’s defoense within the meaning of Strickland[,]” (id.
at 23);

d. And presumptively prejudicial as contemplated by Cronic, (id. at 23);

1245



2. Trial Counsel was ineffective “in failing to call an available medical expert to offer
testimony the child’s injurics were consistent with a rough diaper changel[,]” (id. at
26), and the failure to introduce this cvidence was prejudicial to Applicant, (id. at
27); and
3. Trial Counsels “were ineffective in failing to make a contcmporaneous objection to
graphic images of the child’s genitals{ ] (id. at 28) and this dcficiency meets
Strickland’s prej udicg requirement. Id. at 29.
The State seeks reconsideratioﬁ, contending crror. The motion should be denied.
STANDARD OF REVIEW
Rule 59(e) of the South Carolina Rules of Civil Proccdure allows a party to ask a court to
alter or amend its judgment within 10 days of receiving notice of the order. While it contains no

such language, the rule has long been construed as vehicle to ask a court for “reconsideration” of

 its order. Elam v. 8.C. Dep’t of Transp., 361 S.C. 9, 21-22, 602 S.E.2d 772, 778-79 (2004).

Accordingly, the rules contemplate two situation; warranting a Ruic 59(e): when the court “has
misunderstood, failed to fullyr consider, or perhaps failed to rule on an argument or issues,” or
when “an issue or argument has been raised, but not ruled on, in order to prescrve it for appellate ‘
review.” Id. at 780.
ARGUMENT

The State’s claim for reconsideration confuscs a claim, theory, or grounds for‘relief with
Jacts that might inform such an analysis. A PCR application must “specifically set forth the
grounds upon which the application is based, and clearly state the relief desired.” Scc S.C. Code
Ann, § 17-27-50. Applicant’s grounds for relief are expressly stated in the second amended
application and accurately summarized in the Court’s Order as: ‘

The first issue alleged by Applicant: that Trial Counsels’ preparation, both in terms

of investigation and legal rescarch, which he argucs is a specific error contemplated

by Strickland and a total failure to function as a meaningful state adversary such
that prejudice is presumed under United States v. Cronic, 446 U.S. 648 (1984).

Page 2 0l'18 1 246



The second issuc alleged by Applicant: that Trial Counsels ran afoul of Strickland
by failing to call an available expert witness to testify the victim’s injuries were
consistent with Applicant’s stalement to police and testimony at trial which would
have established a “medically recognized treatment™ defined by S.C. Code Ann. §
16-3-651 and a legal defense to the charge of criminal sexual conduct with a minor.

The third issue alleged by Applicant: that photographs of the victim's vagina
inflamed the passions and prejudices of the jury, which invited a verdict based on
somcthing other than the evidence. Also Trial Counsels’ failure to make a
contemporancous| ] objection preserving the issue on appeal was ineffectivc and
prejudicial within the meaning of Strickland v. Washington, 466 U.S. 668 (1984).

See Order, 2 3. After a twd-day hearing, the partics urged the Court to construe the evidence
consistent with their respective views of what controlling preccdent required. The Court adopted
Applicant’s view and supported the legal holdings outlined above with a 31-page Order that makes
specific findings of fact and applics those facts to the law. A colorable claim for reconsideration
turns on an argument that the court either misconstrued the facts or misapplied the law.

The State has not made a colorable argument supporting reconsideration. The State claims
reconsideration is warranted because the Order (1) relies on allegations not properly presented, (2)
omits lcgal precedent, (3) misapplies Rule 5 of the criminal rules, (4) addresses allcgations not
befote the Court, (5) omits evidence and arguments presented by the State. See Def.’s Mot., 34.
For example, the State claims Applicant made a “Rule 5 Allcgation™ and then argues Applicant is
not “entitled to relief under the allegation.” See id. at 12. But Applicant made no such allegation
and the Courl did not order relief under such a theory. Tnstead, as part of an eight-page discussion
concerning Trial Cou{nsels’ lack of preparation, the Order cites the failure to seek relief under Rule
5 as an example of how ‘fhe representation failed to meaningfully challcnge the prosecution. See
Order, 24-25 (“This lack of adversarial testing is evide;zced in other ways. For instance, ....”

(emphasis added)). Implicit in each of the State’s arguments is the unstated contcation that any
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fact this Court might point lo as evidence of a Sixth Amendment violation must be plead in the
application. The Statc citcs no authority supporting this view and there is none.

The State’s position hcrc is troubling. Its assertions and contentions improperly attempt to
muddle the record without giving the Court’s Order a fair reading or presenting argument squarely
addressing its substance. The State’s role “in a ctiminél prosecution is not that it shall win a case.
but that justice shall be donc.” State v. Moses, 390 $.C. 502, 516, 702 $.E.2d 395, 402 (Ct. App.
2010). This motion falls short of this obligation by prioritizing prescrvation of a flawed conviction
above all else. It is unjust and a pbor use of the tourt’s time. In denying the motion, Applicant
respectfully submits, the Court should say ag much,

L. In granting relief baeed on grounds stated in the second amendcd application,
the Order relies on facts in the rccord.

The State contends “[tJhc Order relies on allegations that were not made by eounsel in his
final allegations and were only introduced for the first time in a proposed order that was submitted
at the same time Respondent’s proposcd order was submitted to the Court.” Resp. IMol., 3.In
support of this assertion, the State cites two examples:

Yet, in Applicant’s proposed | order, he inserted allepations related to Rule §

violations (Order, p. 25) and “failure to appreciate the significancc of the medically

recognized trcatment defense” by “laboring under a misapprehension of law and

fact as to what constituted a legal defense.”

Resp. Mot., 3. The State contends these constituted “new allegations™ to which it was afforded no
opportunity to respond and that tﬁe Court should either “rule solely on the allegations” in the
second amcnded application or “|ajt 4 minimum, ... remove references to Rulc $ allegations and '
the ‘intrusion into the genitals’ defensc[.]” 1d. at 4. These complaints should be rejected. _

As cxplained,\lhe State’s argument is predicated on a misrepresentation of the Court’s

findings of fact and conclusions of law. The two examplcs cited above are facts that rightly
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informed the conclusion that Trial Counsel lacked sufficient preparation to protect Applicant’s
rights at trial. After an extensive discussion of Mr. Snell’s performance supported with citations
to the trial and PCR hearing transcripts, the Courl summarized its view of the prcparation issue,
explaining:

The Court also holds that the foregoing deficiencics—a failure to investigate,
misunderstanding of the penetration requirement and failurc to appreciate the
significant of the medically recognized treatment defense—were prejudicial to
Applicant’s defensc within the meaning of Strickland. While speculation or
conjecture are never sufficicnt to substantiate that deficient performance was
prejudicial, Glover v. State, 318 S.C. 496, 498, 458 S.E.2d 538. 540 (1995). Here,
there is a convincing record that the lawyer charged with preparing Applicant’s
case failure to conduct any meaningful investigation and misapprehended the
relevant legal inquiry. This resulted in a reliance on inaccurate factual and legal
claims to the exclusion of a potentially meritorious defense.

Order, 23. The Court also find this “overall lack of preparation and legal undcrsianding is
presumptively prejudicial[,]” and cites additional facts supporting that conclusion, including the
Rule 5 issue di:;cussed ahove. See id. at 23-26. The Statc’s contention that Trial Counsel’s
misund;;rstanding of the relevant legal standard and Rule 5 were separable theories of relief is
simply untruc as it reflects neither Applicant’'s presentation of the issues nor thc Court’s
consideration of those issues.

II.  The State’s assortment of other complaints should be rejecied.

The State ofters a host of complaints unsupported by the record and the law.

First, the State claims “|tjhe Order incorrectly states Trial Counsel Snell spoke only with
the lead investigator prior to going to trial (Order, p. 19.)” Resp. Mot., 4. That is not what page 19
of Order says. It states:

The Court holds Mr. Snell was oio_icctivclsi unrcasonable in failing o interview, or

attempting to interview, any State witness other than the lead detective. ‘I'cstimony

of Ms. Clary and Dr. Luberoff was unquestionably critical to Applicant’s

conviction, but 'I'rial Counsel made no effort to contact them. Likewise, Mr. Snell
recognized the timeline placing the child in Applicant’s carc was critical 10
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establishing his responsibility for the injuries (see PCR Hr.’g Tr. 107:8-108:6 &

229:3-21), but no lay witness was contacted to test the veracity of these claims or

cxplorc avenues for impeachment. Thus, Mr. Snell failed to act on the import

ascribed by his own assessment when he failed lo interview any lay witnesses. See

id. at 117:4-20, Finally, although Mr. Floyd repeaedly challenged the State’s

efforts to establish a chain of custody for a dirty diaper collected by a friend the

child’s mother (see, ¢.g., Trial Tr. 418:16-25; PCR Hr.’g Tr. 229:22-230:1 7, he

lacked sufficient information to do so having had no opportunily to interview the

witnesses prior to mounting that challenge. Notably, but for the unisual

circumstances whereby he came to handle the bulk of Applicant’s trial work on {he

eve of Irial, Mr. Floyd’s practice is to conduct these interviews prior to trial, In

short, the facts here indicatc that Mr. Snell’s [ailure to interview all of these

witnesses abdicated counsel’s responsibility to investigale critical witnesses

determinative of guilt or innocence.
Order, 9 (emphasis original).

The State’s contentions on this point take great liberty with the facts. The State claims Mr.
Snell “lestified at the PCR learing that he hired a private investigator to talk to all the fact
witnesses, (PCR Hearing Tr. p. 31 , II. 12-16), and that he himsel[ spoke with the law enforcement
witnesses prior to trial (PCR Hearing Tr. p. 27, 1L, 23-25).” Resp. Mot., 4 (cmphasis original). The
transcript pages cited hy the State read as follows:

Q. Right. Well, did the investigator talk to her?

A I believe all the fact witnesses were reached out by the investigator.

Q. What’s his name?

A. Dave Lawrence.
PCRIIr."g Tr. 31:12-16 (emphasis added). However, the State’s memorandum attributing error to
this Court’s conclusions does noi cite the very next page of the transcript:

Q. Okay. Brittany B, did you speak with her?

No, sir.

A
Q. Did Mr. Lawrence?
A

Not to the best of my knowledge. No, sir.
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Lee Ann Harvey, did you talk to her?

No, sir.

Did Mr. Lawrence to the best of your knowledge?
No, sir. . |
‘Tommy Hulto. Did you speak to Tommy Huito?
No, sir.

Did Mr. Lawrence to the best of your knowledge?
No, sir.

Marlena Clary. Did you speak to Ms. Clary?

No, sir.

Did Mr. Lawrence speak to Ms. Clary to the best of
your knowledge?

No, sir.

Adricnne Riley-Hefney. Did you talk to speak to Ms.
Riley-Hefney? Do you know who that is?

I don’t know who that is and I don’t scc the name on the list. I was
wanting to refer to make sure it wasn’t a law cnforcement officer. I don’t
recall who that individual is. T don’t recall the name..

Okay. So to your knowledge you didn't interview her? She wasn"t on the
list provided by —

Yes.

And you had been investigating this case for a year?

Correct. And I don’t - I don’t recall - I don’t recall the name.
Okay. Dr. Susan Luberoff. Djid you speak with Dr. Luberoff?

No, sir.
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Q. Did your investigator Mr. Lawrence?

A, No, sir. I believe Dr. -- We had a doctor consulting. That doctor I believe
spoke to Dr. Luberoff.

PCR Hr.’g Tr. 32:17—34:2. Likewise, the State cites the following excerpt:

Q. Prior to getting the notice for trial, how many of those witnesses did you
interview?

A. © We had an investigator.
Q. No. ITow many did you interview? How many did you talk to? |
- Al I believe six.
PCR Hr.’g Tr. 27:23-25 (empbasis added). The Order acknowlédges as much, but fhén gOes on
to explain: | A ﬁ

Five days belore trial, Mr. Snell received an email from the assistant solicitor with
alist o[ 24 possible witnesses. PCR Hr.’g Tr. at 26:16-27:1 & 27:17-19 (discussing
P1’s Ex. 1). Of these potential wilnesses, Mr. Snell had spoken to six of them prior
- 1o trial. Id. at 27:23-25. Mr. Snell gpoke to Det. Prestigiacomo on two occasions,
but madc no notcs of those interviews. Id. at 28:5-14. When asked whether he
spoke to the child’s aunt (and the State’s first witness), Mr. Snell explained, “thc
folks I spoke to were only the law enforcement individuals. As far as the private
folks that were the fact witnesses I didn’t speak to any of them.” 1d. at 28:23- 29:3
(emphasis added). Pressed further dbout specific witnesses called at trial, Mr. Snell -
- conceded thcy were ncver contacted. Mr. Sncll testified neither he, nor his
- investigator spoke with the child’s mother (id. at 32:17-20), thc mother’s friend
dispatched from the hospital to retrieve diaper evidence (compare id. at 32:21-24,
with Trial Tr. 195:14-197:2), the child’s grandmother (PCR Hr.’g Tr. 32:25-33:3),
Ms. Clary (see id. at 33:3-8), or Dr. Luberoff. See id. at 33:22-34:25. Mr. Snell
testified that Dr. Ann Able. a consulting physician, spoke with Dr. Luberoff while
evaluating the case for the Applicant, Mr. Snell was forced to correct himsell to
explain the consultant simply reviewed Dr. Lubemff’s report and adoptcd her
don’t have a recollectnon of her saymg she went back and had a discussion
regarding the merits of the situation.”). In fact, Dr. Able, the consulting physician
that reported to Mr. Snell [that she agreed with Dr. Luberoff’s opinion, practiced
medicine in the same physician practice as Dr. Luberoff. Id. at 82:11-16. Mr. Snell
testified he had a “very brief” conversation with LCSD investigator Shelby Derrick
one year before trial. Id. at 36:6-13. He had no recollection of LCSD crime scene
investigator 'I'roy Crump (id. at 36:18-19), likely because Mr. Crump was not
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identified on the witness list provided by the State. See id. at 36:20-37:2 (discussing

his absence from P1.’s Ex. 1). He had no recollection of whether he spoke to SLED’s

DNA analysist Adrienne Riley-Ilefney, one of just two witnesses he cross- -

examined at trial. Comparc id. at 33:9-19, with Trial Tr. 306:13- 308:21. He also

had no notes or recollection of LCSD evidencc custodians Beth Harmon and Candy

Kyzer. See PCR Hr.’g Tr. at 37:3-21.
Order, 9-10 (emphasis original, brackets added). Thg State’s selective citation of the record creates
the inaccurate impression the Court overlooked critical facts when an honest reading of the record
supports the Court’s conclusion: “Mr. Sncll’s testimony evidenced almost no pre-trial
investigation into what State witnesses might say at trial.” Order, 11 (citing PCR Hr.’ g Tr. 37:22—
25 & 38:1-25 to show the aforementioned individuals were the State’s testifying witnesses). Thus,
the State’s claim here—that “[(]he Court fails to address Trial Counsel Snell’s testimony on this
issue without explanation as to why his sworn testimony should be given no consideration-and/or
weight[.]” (Resp. Mot., 4)—is a false statement. The Court citcd Mr. Snell’s testimony for the
proposition he failed to interview or attempt to interview any State witness other than the lead
detective, which is precisely what the transcript reflects.

* The State suggests the Court’s conélusion is speculative because Applicant did not call un-
interviewed witnesses to the stand during the PCR hearing. Scc Resp. Mot., 5 (“...Applicant
offered zero evidence of how a more in-depth or in person-- versus through his investigator—
interview would havc resulted in a differeﬂt case.”). The State misses the point. The Court’s
holdings under Strickland (and Cronic) tu:;led not on an uncxamined witness, but on counsels’
failure to prepare for any witness. See Order, 19 (“Thus, while counsel’s failure to investigatc
every possible witness might be excused, failure to investigate all witnesses bearing on guilt or
innocence is objectively unreasonable.™). Cases cited by the State to suggest Applicant needed to

call un-interviewed witnesses do not require such a conclusion, but simply demonstrate the nced

to connect counsel’s deficiency (o prejudice when making a Strickland claim. Compare Resp. Mot.
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5-6, with Porter v. Statc, 368 S.C. 378, 384, 629 S.E.2d 353, 357 (2006) (no prejudice in failurc

to filc Brady motion whcere prosccution did not possess undisclosed evidence); Jackson v. State,
329 S.C. 345, 349, 495 S.E.2d 768, 770 (1998) (“speculation and conjccture” insuflicient to find
prejudice in lailure to check witness’s criminal record). The Order makes such a connection with
its Strickland lack-of-preparation holdings by pointing to Mr. Snell’s failure to interview an;,
witness and misapprehension of the law resulting in Applicant not presenting an otherwise viable
rough-diaper-change defense. See Order, 18-23 (“The Court also holds that the foregoing
deficiencies—a failure to investigate, misunderstanding of the penetration requirement and failure
to appreciate the significance of the mediéally rccognized defense—were prejudicial to
Applicant’s defense within the meaning of Strickland.”).

Second, the State argues Applicant made an untimely claim that “Trial Counsc! [was]
deficient for having a strategy that challenged the element of “intrusion into a genital opening.’”
Resp. Mot., 7. This assertion fails to squarely rconfront Applicant’s allcgation. The defect in Trial
Counsel’s performance was not adopting a strategy that ultimately proved unsuccessful, but that
he failed to comprehend a distinction that is critical predicate to formulating any defense. The
Order details a {undamental misapprehension by Mr. Snell concerning whether criminal sexual
conduct required genital or vaginal intrusion. See Order, 20-23 (“Mr. Snell repeatedly sought to
highlight the lack of vaginal penetration, a fact of no legal consequence to Applicant’s defense.”).
The State's suggestion that Mr. Snell had “a strategy that challenged the element of intrusion into
a genital opcning’™ mislcadingly suggests Mr. Snell held a level of comprehension that resulted in
a strategic decision when there is no evidence to support this inference. See, e.g., id. at 22 (*The
record is uncontradicted that Mr. Snell’s apparent view at trial was neither factually nor legally

accurate.” (detailing record evidence)). Applicant allcged lack of preparation both as to Trial
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Counsel’s factual investigation and legal research. The State points to no conclusion of fact or
principal of law inconsistent with the conclusion that this claim is meritorious.

The State suggests that so long as ‘I'ial Counsel does something, albeit ineffectual or
incomplete, it cannot be held ineffective assistance. The Statc argues, “Trial Counsel Snell testified
that not only did he have a year to work on the case before trial, he spent that year working with a
least five different experts|,]” and that “|tJhe decision not to call any of those experts was a stratcpy
decision based on defense counscl’s ability to get helpful (estimony from the State’s witnesses.
See Resp. Mot., 7-8 (citing Matthews v. State, 350 S.C. 272, 276, 565 S.E.2d 766, 768 (2002)
(“Where counsel articulates valid reasons for employing certain stratcgy, such conduct will not be
deemed ineflective assistance of counsel.™)). This reasoning is deeply flawed. The stratcgic-
decision-of-counsel doctrine requircs a valid rcason, not any reason. See Matthews, 350 S.C. at
276, 565 S.E.2d at 768 (“counsel cannot assert trial strategy as a defensc for failure 10 object to
coxpmems which constitute an error of law and are inherently prejudicial.” (collccting cases)).
Because Mr. Snell did not understand the offense with which his client was charged, he failed to
recognize (hat one of the five experts he spoke lo—Dr. Friedlander—was capable of challenging
the State’s expert because he concluded injuries to the child were consistent with a medically
accepted diaper change. See Order, 20-21 (discussing Mr. Snell’s consultation of Dr. Fricdlander).
The Court cited Mr. Floyd’s testimony as persuasive evidence Dr. Friedlander’s testimony would
have been helpful to Applicant’s delense:

Mr. Floyd agreed that since Applicant’s defense (in his mind) was a medically

appropriate diaper change, and Dr. Friedlander’s testimony demonstrated how the

child’s injuries corresponded to that claim, he “would have emphasized that

[testimony|” had he known about Dr. Fricdlander because doing so would have

created a dispute of fact. See PCR Hr.’g Tr. 218:10-25. Instead, the only medical

testimony on which the jury could rely was that of Dr. Luberoff, which suggested

the 15-month old child might have been digitally penetrated and bitten on the pelvic
bone. This Court found Dr. Friedlander’s explanation as to why Dr. Luberoff was
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wrong about penetration and the bite mark to be credible and persuasive.- A jury
should have been afforded an opportunity to do the same.

Order, 27. The Statc’s argument turns on the notion that Mr. Snell’s decision not to call any expert
witness, including Dr. Friedlander, was a strategic one. This Court found otherwise and the State
points to no fact to warrant disturbing that conclusion. |
| Third, the State contends Mr. Tloyd’s retention just one day before trial fails to raise
concems that cven a fully competent lawyer could provide effe&ive assistance such that prejudice
is presumed. See Resp. Mot. 9-11. The State makes a number of claims in support of this
éonclusion. It argues this conclusion “is irreconcilable with the established facts™” that Mr. Snell |
-was lead counsel and was “present along with Mr; Floyd throughout the entire trial.” See g_l_ at 9.
But this érgumcnt fails 1o recognize that the Court [bund Mr. Snell’s own performance to implicate '
Cronic. See Order, 23-24 (“... Mr Snell’s overall lack of preparation and legal understanding is |
presumptively prejudicial to Applicant.”). The notion that Mr. Floyd’s lack of prcparation caused
by his belated retention is remedied by assistance from an unprepared Mr. Snell defies credulity. -

- ‘The State contends the Order is “irreconcilable” with Cronic's warning that tardy appointment is

not per se prejudicial (Resp. Mot., 9), but overlooks the fact that the Court did not épply a per se
tule, but cited testimony indicatin;g the circumstances whereby Mr. Floyd came to handlc the
overwhelming bulk of Applicant’s trial was happenstance. See Order, 15 & 24.

Citing Nancc v. Ozmint, 367 SC 547,626 S.E. 2d 878 (2006), ﬁie State suggests-the facts

in this case fall short of the breakdown to the adversarial process requircd by Cronic. See Resp.

Mot., 10-11. Nance “represents one of the rare cases where counsel entirely fails to subject the
prosceution’s case to meaningful adversarial testing.” Nance, 367 S.C. at 553, 626 S.E.2d at 881
(quotation omitted). That decision turned on one trial counsel] sullering [rom a host of illnesses

while taking medications that potentially impacted performance and co-trial counsel with just 18
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months’ experience practicing law. See id. at 553, 626 S.E.2d at 881. Trial counsels’
“investigation” was limited to interviewing the defendant’s mother. Id. During the guilt phase, the
defense presented just three witnesses: a correctional oflicer that testified the defendant threw urine
on female correctional officers, an unqualified expert that opincd the defendant resembled a guilty
but mentally ill criminal, and a family member that testified the defendant killed family pets. Id.
al 554, 626 S.E.2d at 88. While Applicant agrees his Trial Counsel aid 1;10t elicit the sort of sclf—
injurious tcstimohy that causcd the Supreme Court to describe Nance counsel as “inept™, all oth&
facts bearing on Nance’s conclusion align with the operative facts here. Moreover, lawyer conduct
need not border on malice to constitute a total breakdown in the adversarial process. This Court
rightly pointed l(; United States v. Ragin, 820 F.3d 609, 612 (4th Cir. 2016) as an example where
a slcc;ﬁing lawyer’s representation warranied Cronic’s presumption. See Order, 4. Applying the

State’s apparcnt rulc by rejccting Cronic’s application to any facts less egregious than Nance

means Ragin was also wrongly decided. This is not the law and the State points to no fact here
warranting reconsideration of the Court’s conclusion a fundamental breakdown occurred here.

~ The State claims ‘I'rial Counsel “had clearly articulated delense theories, and their cross-
examination, witncsscs sclection, and opening and closing arguments reflected that strategy.”
Resp. Mot., 11. This claim overlooks the Court’s “uncontradicted” finding that “Mr. Sncll’s
apparent view at trial was neither factually nor legally accurate[.]” or that his “recent (and accurate)
understanding” of a criminal scxual conduct charge did not guide Mr. Snell’s representation while
prcparing’Applicant’s case and representing him at trial.” Order, 22 (detailing record evidence).
Indeed, when Mr. Snell moved the Trial Court for a directed verdict, he incorrectly argued the
criminal scxual conduct charge should be dismissed because the State failed to present evidence

of vaginal penetration, a proposition dircetly at odds with the plain language of South Carolina
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Codc § 16-3-655 and Statc v. Morgan, 352 5.C. 359, 365-73, 574 S.E.2d 203, 206-10 (Ct. App.
2002). Sce Order, 20-21. Not surprisingly, the Statc’s conténtion that Trial Counsel pursued a
“clearly articulated” defense makes no mention of precisely what that defcnse was, nor does it
direct the Céurt to the portion of the trial or PCR hearing transcript that evidences this sb-called
strategy.

Fourth, ~the State misconstrues the Court’s Order and the second amended application to
state a Rule 5 violation as a theory warranting relief. As explained above, it is not—but it is a fact
that can, and should, inform the Court’s conclusions. The State agrees that Rule 5 requires
disclosurc of any medical report or cxamination (see Rule 5(a)(1)(D), SCRCrimP), but disputes
the sugpestion that the State is required to specifically identify expert witnesscs pursuant 1o Rule
5. §c_@ Resp. Mot., 12 (“... and net the disclosure of who will be designated an cxpcrt; L7
(emphasi/s original). To be clear, the Order quotes Mr. Snell’s testimony explaining h§~ had no
notice the State would offer Ms. Clarey as an expert until the Statc gaﬂcd her to the stand. Mr.
Snell explained, “we would have known that she was — we would have had those reports provided.
We knew that she was a potential expert. Excuse me. Potential witness.” Order, 24 25 (emphasis
added) (quoting PCR Hr.’g I't. 57:19-58:9 & 62:9-23), see also Hr.’g Tr. 58:2-5 (“But as far as
the specific questions or things that she would be asked by the prosccutor 1 did not until she was
called as a witness.”). The reports referenced by Mr. Snell—which every party agrees must be
furnished pursuant to Rule 5—were cited by Ms. Clary during her testimony. See, e.g., Trial Tr.
236:18-20 (relying on a notc to identify the examination time), 237:3-12 (testifying about what
she “documented” in her notes) & 238:4-24 (citing “portions” of the protocol exam that were
previously provided), 240:9-13 (referring to Ms. Clary’s notes as a testimonial aid). As for Dr.

Iuberoff, Mr. Snell agreed “the only time™ he received notice Dr. Luberoft would be offered as an
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expert was through an email sent five days before trial. See PCR Hr.’g I'1. 56:19~57:7. This belated
notice is troubling, not because \of the State’s (objectionable) failure to make a timely disclosure,
but becausc Trial Counscl failed to avail themsclves of any argument or procedural protectiqn that
would have afforded Applicant an opportunity to obtain expert rcports and respond accordingly.
The Court cited this fact as evidence that Mr. Snell’s approach to thc representation was a
constructive denial of counsel that failed to meaningfully test the State’s case. See Order, 24. The
Court should adhere to this conclusion.

Fifth, the State claims the Court “suggests the jury would have found Applicant not guilty
- if only they had heard Dr. Iriedlander, instead of only the State’s witness, testify that it was
medically necessary lo wipe fecal malter out of the vulva.” Resp. Mot., 13 (citing Order, 27). That
is not what the Order concludes. The Court concludced Dr. Friedlander’s testimény was “critical”
because it “would have given the jury a choice between Dr. Luberoff’s testimony and another
opinion that corroborated Applicant’s statements and testimony[ J” by demonstrating “how the
child’s injuries corresponded” to or were consistent with a rough diaper change. See Order, 27
(emphasis added). While the Court found Dr. Fricdlander’s testimony “credible and pcrsﬁasive[,] ?
the Court did not conclude the jury would have returned a not guilty, but that the jury “should have
been alforded an opportunily” to consider the testimony. See id.

The Statc points to Mr. Snell’s testimony that Applicant’s statcments to him (Mr. Snell)
evolved during the representation, presumably as evidence the decision not to call Dr, Fricdlandcr
was reasonable. See Resp. Mot., 14. However, the transcript indicates the only written statement
from Applicant was the one he gave to police (see PCR Hr.'g Tr. 70:23-71:19) and Dr.
Friedlander’s testimony corroborated Applicant’s statement by explaining the injuries to the

child’s genital area were consistent with a rough diaper change. See id. at 72:22-73:25. Tn fact,
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whatever Applicant may have told Trial Counsel is irrelevant because Mr. Snell agreed Applicant’s
theory at trial was a rough diaper change: “Q. And that was the defense? The defense was a rough
diaper change basically? A. Rough diaper changc. Ycs, sir. Q. Okay. Dr. Friedlander’s opinion
was consistent with that? A. Tt was.” PCR Hr.'g Tr. 74:1-6. And whilc Mr. Snell claimed his
formcr clicnt “would not have been in agreement with re@ning a witness like this or presc‘:nting
this type of defensc[,]” he was forced to concede thal Applicant's statement to police and trial
testimony supported the rough diaper change theory. Sce id. 74:7-23 (“Q. And when you put hin;l
on the stand during the trial, that’s exactly what he said? A. Correct. Ycs, sir.”). Faced with this
record, the Court correctly concluded the failure to call Dr. Friedlander‘wa:f unreasonable and
prejudicial to Appﬁcant’s defense.

Sixth, the State concedes that images of the child’s genitals shown to the jury are graphic,
but mai,n}ains they could be properly admitted to corroborate testimony or f:stablish intrusion into
the genital area. See Resp. Mot. 15-17. This misses the point. The question here is whether Trial
Counsel's failure to make a contemporaneous objection was incffccti;/c assistance. See Order, 28
(holding cmlnsel was “ineffective in failing to make a contemporaneous objection to graphic
images ol the child’s genitals.”). There is no dispute trial courts are routinely asked to weigh an
image’s probity against the risk of unduc prejudice to the defendant. The Trial Court here was
never asked to conduct such an analysis because no objection was raised. As this Court explained,
“Iw]ithout an objection. however, there can be no debate; and the trial court has no opportunity to
excrcisc its discretion.” Order, 29 (quoting Stone v. State, 419 S.C. 370, 798 S.E.2d 561, 56970
‘(2017)). On appeal, Applicant urged the Court of Appeals to conduct such an analysis, arguing
Trial Counsel’s objection to the anatomical diagrams should extend to the photos themselves. The

Court of Appeals rejected that argument and held the issue uﬁpms‘crvcd because Trial Counsel
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failed 1o interpose a timely objection. See State v. Williams, 405 S.C. 263, 281, 747 S.E.2d 194,

204 (Ct. App. 2013). The only court to consider whether the photos might improperly engender an
emotional response from the jury is this Court (see Order, 29-30) and the State now concurs with
the Court’s assessment of those images. Trial Counsel acknowledged there was no strategic
decision that motivated his failure to object and such a concession is routinely held to be ineffective
assistance. See Order, 29 (collecting ;:ases). The State’s emphasis on its need o[ the evidence (see
Resp. Mot. 16—17) is not responsive to the Order’s reasoning. To the contrary, the Statc’s view
that the photographs were csscntial to cstablishing elements of the offense and a timeline
implicating Applicant merely underscores the gravity of Trial Counsels’ error in failing to object.

Seventh, the State asks that the Coun: apply thé overwhelming-evidence doctrine. See Resp.
Mot., 17-18. The State misunderstands the doctrine as it is not applicable here. For example, where
trial counsel’s rejection qf an élibi charge was dcficicnt, but DNA ¢vidence placed the defendant
at the scene, trial counsel’s deficiency would not have altered the outcome of the proceeding. See
Ford v. State, 314 S.C. 245, 248, 442»S.E.2d 604, 606 (1994). Likewise, weating a prison jumpsuit
during trial did not alter the outcome where an cycwitness identified the defendant and his clothing
at the time of the robbery in great detail, the defendant was seen driving the truck that matched the
getaway vehicle, and stolen items were located in the backseat of the patrol car the defendant was
rcmoved from. Scc Humbert v. Statc, 345 S.C. 33&, 338, 548 S.E.2d 862, 865-66 (2001). The
d;)cuine is inapplicable here because the record indicates a real disputc concerning the operative
facts -most notably, whether the injuries to the child’s genital area are consistent with a medically
necessary touching. Put differently, because ‘I'rial Counsels® errors and omissions implicate the
possibility of a dilferent outcome, the Court cannot paper over those defects by merely citing some

evidence suggestive of guilt.
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CONCLUSION

For the reasons sct forth here, the State’s motion should be denied.

July 18, 2017
Columbia, South Carolina.

Respectfully submitted by,

-
—
-

Richard A. Harpootlian (SC Bar No. 2725)
Christopher P. Kenney (SC Bar No. 100147)
RICHARD A. HARPOOTLIAN, P.A.

1410 [.aurel Street

Post Office Box 1090 -

Columbia, South Carolina 29202

(803) 252-4848

(803) 252-4810 (facsimile)
rah@harpootliantaw.com
cpk@harpootlianlaw.com

ATTORNEYS FOR APPLICANT
LANCE AUSTIN WILLIAMS
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CPK@HARPOGTLIAN .AW COM

Jamre L. HArRPOOTLIAN?
CF COUNSEL
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July 18, 2017

VIA HAND DELIVERY

Lisa M. Comer, Clerk of Court
Lexington County

205 E. Main Street

Lexington, SC 29072

OFFICE

14101 avser STReET
Curamua, SC
29201

Manane ADDRESS
Fosr Drre Box 1000
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Inte: Lance Austin Williams, #00345477 v. State of South Carolina

C/A No.: 2014-CP-32-04769

Dear Ms. Comer:

Drirectr CoNnTaCT
lunivonr (BO3) 252-4818
Faco v {BO3Y 2%2-48 10
To.. e (BBE) 706 399/

ONLINE

HARCOUTLIANLAW COM

Enclosed please find the original and three copies of the Applicant’s
metaorandum of law in opposition to the State’s motion to alter or amend. Please clock-
in the original and copics and return the copies to my courier.

By copy of this letter, I am serving opposing counsel with a copy of the same,

Thank you for your assistance in this matter.
With warm personal regards, [ am

Sincerely,

Richard A. Harpootlian

fhm

Enclosures
cc:  Jessica Kinard, Assistant Attorney General
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS -
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Applicant,

C/A No.: 2014-CP-32-04769

VS. CERTIFICATE OF SERVICE

The State of South Carolina

Respondent.

I, Iolli Miller, paralegal to the attorney for the Applicant, Richard A. Harpootlian, P.A.,
with offices at 1410 Laurel Street; Post Office Box 1090, Columbia, South Carolina 29202, cerlily
that on July 18, 2017, scrved by having the below docmﬁent placed in the U.S. Mail first class

postage affixed to the following mentioned person:

Document: Applicant’s memarandum of law in opposition to the State’s motion to
alter or amend

Served: Jessica Kinard, Assistant Attorney General
' South Carolina Attorney General's Office
Post Office Box 11549
Columbia South Carolina 29211
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STATE OF SOUTI—I CAROLIN%: g L E &URT OF COMMON PLEAS

)
COUNTY OF LEXINGTOR§{7 AUG g AM BI-BYENTH JUDICIAL CIRCUIT

Lance Austin Williams, LISA M, COMER
’ Petition&l. ERK GF C RDER DENYING DEFENDANT'S

EXMGTONSC MOTION TO ALTER OR AMEND
YS.

- State of South Carolina, Civil Action No.:
2014-CP-32-4769
Respondent.

i g S

On June 19, 2017, this Court granted post-conviction relief to the petitioner. This
matter then came before the Court on the Respondent's Motion to Alter or Amend under
Rule 59(e), SCRCP, asking the Court to reconsider its grant of post-conviction relief on
June 19, 2017. While considering the Motion to Reconsider and the Memorandum
submitted by the State, the Memorandum submitted by the applicant, and whilc considering
the applicable laws of the state of South Carolina, this Court respectiully denies the
Respondent’s Motion to Alter or Amend the Judgement. 7

IT IS SO ORDERED.

ﬁ/\ Eleventh Judicial Circuit
August 1), 2017 .
Newberry, SC
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- STATE OF SOUTH CAROLINA RECEIVED

IN THE SUPREME COURT
FEB 09 2018

APPEAL FROM LEXINGTON COUNTY -
COURT OF GENERAL SESSIONS S.C. SUPREME COURT
The Honorable Eugene C. Griffith, Jr., Post-Conviction Relief Judge

Appellate Case No. 2017-001877
Circuit Court Case No.: 2014-CP-32-04769

i

CERTIFICATE OF SERVICE

I, Alphonso Simon, Jr., hereby certify that a true copy of the Appendix to the Petition for
Writ of Certiorari has been served upon opposing counsel by depositing one (1) copy in the

United States mail, postage prepaid, to each the following:

Richard A. Harpootlian, Esq.
Richard A. Harpootlian, PA
P.O. Box 1090
Columbia, South Carolina 29202

and

Christopher P. Kenney, Esq.
Richard A. Harpootlian, PA.
P.O. Box 1090
Columbia, South Carolina 29202

This 9™ day of February, 2018. M//
ALPHONSO SIMON, JR.
Assistant Attorney General

Counsel for Petitioner
Bar No. 74713




