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COUNTY OF CHARLESTON

South Carolina Department of Commerce,

Division of Public Railways, Case No.:
X Condemnor, m5093 , :
290- P10+ 10995

V.

. MOTION AND ORDER INFORMATION
Clemson University, Landowner and '
Charleston Naval Complex Redevelopment
Authority, et al.

O Other Condemnees
check bax above indicting submitting party

FORM AND COVER SHEET.

N o N N N N N N N N

Condemnor’s Attorney: Defendants’ attorney;

Derek F. Dean Bar No. 65279, , Bar No.
SIMONS & DEAN

147 Wappoo Creek Drive Ste. 604
Charleston, SC 29412 telephone: fax:
telephone: (843) 762-9132  fax: (843) 406-9913 e-mail: other:
c-mail' dfdean@charlestonattomeys.net .

m| MOTION HEAR]NG REQUESTED (attach written motion and complete SECTIONS I and o
0 FORM MOTION, NO HEARING REQUESTED (complefe SECTIONS il and II1) ~~
® PROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and III)

SECTION I: Hearing Informatxon
Nature of Motion: '
Estimated Time Needed: Court Reporter Needed OYES ONO

0O Written Motipn Attached
8 Form Motion—
I hereby move for

SECTION II : Motion/Order Type

i0n by the court as set forth in the attached propzzd / /d%/
b’

Slgnature of Attorney for X Condemnor ‘ Date Subnnttcd
SECTION III: Motion Fee

‘ E PAID - AMOUNT:_$25.00
OEXEMPT: O Rule to Show Cause ill ‘Child or Spousal Support
(Check reason) O Domestic Abuse or Abuse and Neglect
O Indigent Status O State Agency v. Indigent Party
O Sexually Violent Predator Act O Post-Conviction Relief
I Motion for Stay in Bankraptcy
O Motion for Publication - O Motion for Execution (Rule-69, SCRCP)
O Proposed order submitted at request of the court; or, :
reduced to writing from motion made in open court per judge's instructions
Name of Court Reporter:

0 Other:

JUDGE'’S SECTION
O Motion Fee to be paid upon ﬁlmg of the attached order.

0 Other: JUDGE
CODE: 7/\(03 DATE: __ v
CLERK'S VERIFICATION S
‘ DATE FILED:
Collected by: i
(Print name)
O MOTION FEE COLLECTED:

0 CONTESTED-AMQUNT DUE:

SCCA/233
(11-03)
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

Charleston County School District;
Plaintiff,

V.

Clemson University and Cify of North
Charleston,

Defendants.

STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Project: Intermodal Contamer
- Transfer Facility
Tract: 11

South Carolina Department of Commerce,
Division of Public Railways,

Condemnor,
V.
Clemson University,

)
)
)
)
)
)
)
)
)
)
)
)
)
Landowner, )
and )
Charleston Naval Complex Redevelopment )
Authority, )

City of North Charleston, )
Commissioners of Public Works of the City )
of Charleston, )
North Charleston Sewer District, )
BellSouth Telecommunications, Inc., )
Business Telecom, Incorporated, )
)

)

)

)

South-Carolina Electric & Gas Company,
and Charleston County School District,

Other Condemnees.

IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT

—

CIVIL ACTION NO. 2012-CP-10-5093

CONSENT ORDER OF
LIMITED REFERENCEZ,
AND SCHEDULING annfg -
' % i) /93 4
) o oy kY {“
\ T ¢ P
e B
\ %% 2

CIVIL ACTION NO. 2010-CP-10-10495
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The two above—captiqned actions involve related matters. The first action, initiated by
the Charleston County School District (“District”), involves its claim to certain real property
where the Dishj'ct previously operated its Acadefnic Magnet High School. The other action,
which is a condemnation case initiated by the South Carolina Department of Commerce,
Division of Public Railways (“Railways”), includes not only the same property at issue in fhe '
action initiated by the District, but also additional property. In the condemnation case, Clemson
University (“Clemson”) is listed as the Landowner in the capﬁon, and the District is one of eight
Other Condemnees.

- "Theéré are several issues-which-are-critical to deciding both of thqse cases. The parties all

B cny

agree that in 1996, a sublease was entered into between the Charleston Naval Cofnplex
Redevelopment Authority (“RDA”) and the District cong'eming the Academic Magnet High
School. Howevcf, there are _varipus issues about which the parties do ‘not agréc; and they are
presented as follows:(1) whether the sublease-: expi.red; (2) how much property was covered by
thesublease (“Prop erty”); (3) whether the Distrig:t had any rights to tthropertyafter it was.
conveyed from the RDA to the City of North Charleston (“Noﬁh_ Charleston™); (4) whether the
bistrict had any rights in the Property after the Property. was conveyed from North Charleston to
Cleinson; and (5) whether the District had any rights in the Property at the time of the filing of
the Notice of Condemnation m Deceinber o_f 2010. | '

The parties all agree that judicial economy and issué resolution consisteﬁcy dictate tﬁat
both cases should be stayed until these questions are answered. The parties have all also agreed
that the matters at issue in this Order should be referred to a Limited Special Referee. The
pgrties have all agreed that John Massalon, Esquire should be appointed as the Limited Special

Referee, and he has agreed to this appointment. However, the parties agree this Court shall

A/

2
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maintain jurisdiction over and authority to hear discovery matt&s pertaining to these cases in the
event the same should arise via Motion to Compel or othersze even while these.actions are
stayed pending the outcome of the Limited Special Beferee Hearing.

This list of issues to be referred to the Limited Special Referee may be a@ended byv
written agreement signed by all the parties hereto without further order from the Ciréuit Court,
Once decided, these issues can then be applied in both the ébove~captioned actiohs. The role of
the Limited Special Referee\shall-be to resolve only these specific issues, unless the list is
' c_xpanded or limited, as set fofth above. The parties récognize, and 1 concur, that since the
purpose of this Order is to resolve specific issues which afe germane to the above-captioned
;(ictjons, any Order of £he LmntedSpec1al Iieferee‘ decidir;g iﬁoéé issues would not be éfiﬁé'él'abl;e ’
until the entire actions themselves are resolved by the Circuit Court. |

While the parties have beén conducting discovéry for some time, they agree that
discovery shoi}ld only continue at this time on those matter_s'relevant- to this referénce. To that
end, they have agreed on the following scheduling deadlines:

| 1. The District shall identify all expert witnesses to be Callled' in the reference hearing
no later than Apnl 4,2014; |
2. Railwéys, Clemson, and Ndﬂh Charléston shall identify all expert witnesses to be
called m the re.ferenc.e hearing no later than Apl;il 11, 2014;

3. Digcovery cdncerniné the matters at issue in this referénce shall be completed by
Tuly12, 2014;

4, The hearing by the Limited Special Referee shall be held not before August 1, )
2014 h |

5.  Within 15 days after the Limited Special Referee has issued his final order, the

\ : 3
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parties shall contact this Court and advise the Court as to their positions as to the
impact of the Special Referee’s decision on each of these cases, what issues
remain in either of these cases, and a proposed scheduling order to complete

discovery on those cases, including a date for mediation.

IT IS THEREFORE ORDERED THAT:

1.

John Massalon, Esquire shall be appointed as Limited Speciai Referee in deciding

the issues set forth above;

The scheduling deadline set forth-above are addpted by this Court;

. Both of the above-captioned actions are stayed, except for the matters assigned to

the Limited Special Referee;
This Court shall maintain jurisdiction over and authority to hear discovery matters

pertaining to these cases in the event the same should arise via Motion to Compel

“or otherwise even while these actions are stayed pending the outcome of the

Limited Special Referee Hearing; and,

Withjr-l‘_ 15 days after the Limited Special Referee has issued his final order, the
parties shall contact this Court and advise the Court as to their positions as to the
impact of the Li.mited. Special Referee’s decision on eachof these cases, what
issues remain in either of these cases, and a proposed scheduling order to

compietc disc;overy on thosé cases, including a date for mediation.

. The Scheduling Order may be altered or amended by \ivrit_ten consent of all

parties, with the exception of the Limited Special Referee hearing date, which

shall nbt be altered unless ordered by the Court.
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\ ,2014.

AND ITIS SO ORDERED this ;. day of A%&’f‘n

Charleston, South Carolina

IA\‘QH\ 22 2014 _‘
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WE SO MOVE.AN]) CONSENT IN
CIVIL ACTION NO. 2012-CP-10-5093:

WALSH & WILLIAMS, LLC.
Abigail B. Walsh

A,

o Creek Drive, Suite 202
C Iest South Carolina 29412
(843)722-0157

-and-

Christopher L. Murphy, Esquire

Murphy Law Offices, LLC

Post Office Box 2008

Mt. Pleasant, South Carolina 29465-2008
(843)278-9025 ,

Attorneys for Charleston County School District
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SMITH, BUNDY, BYBEE & BARNETT, PC

Richard D. Bybee - :

Post Office Box 1542 &~ &~
Charleston, South Carolina 29465-1542
(843)881-1623 '
Attorney for City of North Charleston

R 010




LEWIS, BABCOCK & GRIFFIN, L.L.P.
Keith M. Babcock

Ao s T

Post Office Box 11208
Columbia, South Carolina 29211
(803)771-8000

~and-

Newman Jackson Sthith :
NELSON MULLINS RILEY & SCARBOROUGH, LLP
Post Office Box 1806

Charleston, South Carolma 29402 1806

(843) 853-5200 - o - -

Attorneys for Clemson Umversﬁy
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WE SO MOVE AND CONSENT IN
CIVIL ACTION NO. 2010-CP-10-10495:

LEWIS, BABCOCK & GRIFFIN, L.L.P.

" Keith M. Babcock

/CA//(/

Post Office Box 11208
Columbia, South Carolina 29211

(803)771-8000

Karen Blair Manning .

South Carolina Department of
Commerce, Division of Public Railways
1201 Main Street, Suite 1600 . ... ..
Columbia, South Carolina 29201
(803)737-1603

Joseph P. Griffith, Jr.

Joe Griffith Law Firm, LLC

7 State Street .

Charleston, South Carolina 29401
(843)225-5563

Derek F. Dean, Esquire

Simons & Dean .

147 Wappoo Creek Dr., Suite 604
Charleston, South Carolina 29412

. (843)762-9132

Attorneys for Condemnor South Carolina

Department of Commerce, Division of Public Railways
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NELSON MULLINS RILEY & SCARBOROUGH LLP
Newman Jackson Smith

I S ff—

Post Office Bdx 1806 '

Charleston, South Carolina 29402-1806 -
- (843) 853-5200

Attorney for Clemson University

I

1

10
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WE CONSENT:

YOUNG CLEMENT RIVERS, L.LP.
Wilbur E. Johnson :

- t
Wil %A
Post Office Box 993
Charleston, South Carolina 29402
(843)577-4000
- Attorney for Other Condemnee

Charleston Naval Complex Redevelopment Authority

11
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SMITH, BUNDY, BYBEE & BARNETT, PC
Richard D. B bee ’
7 3

Py
s

Post Office Box 1542~

. Mt. Pleasant, South Carolina 29465-1542
(843)881-1623 .
Attomey for Other Condemnee
City of North Charleston

12
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MCNAIR LAW FIRM, P.A.
Lu dgett Jr.

, Wﬂ@ Az/lm

fhice Box 1431
Charleston, South Carolma
(843)723-7831 ~
Attorney for Other Condemnee
Commissioners of Public Works of the City of Charleston

13
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ROSEN ROSEN & HAGOOD, LLC
Dmmm [Demes A _i*uo r%m W

Office Box 893

g:h leston, South Carolina 29402
3)577-6726

‘Attorney for Other Condemnee

North Charleston Sewer District

14
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BARNWELL WHALEY PATTERSON & HELMS, LLC
BELLSOUTH TELECOMMUNICATIONS, LLC .
D/B/A AT&T SOUTH CAROLINA '

M. Dawes Cooke, Jr.

WQL«N Ceﬁ@ 2
Post Office Drawer H
Charleston South Carolina 29402-0197
(843)577-7700 _
Attorney for Other Condemnee

BellSouth Telecommunications, LLC
d/bfa A_T&T South Carolina

15
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Attorneys for Other Condemnce
Business Telecom, Incorporated. \

!
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SCANA SERVICES, INC.

Jay Evan Bressler
/
1L LM 4 :

220 Opédahiof Way Mail Code C222
Cay th Carolina 29033
(80 9816

Attorney for Other Condemnee
South Carolina Electric & Gas Company

~

17,
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" WALSH & WILLIAMS, LLC
Abigail B. Walsh

WMM%//

125-A/W appep Creek Drive, Suite 202 C is= No:
Charleston, 8outh Carolina 29412 A T2 2oj0-¢P-/0-]j0295
(843)722—01 57

-and-

Christopher L. Murphy, Esquire

Murphy Law Offices, LL.C

Post Office Box 2008

‘Mt. Pleasant, South Carolina 29465-2008
(843)278-9025

Attorneys for Other Condemnee
Charleston County School District

18

R 021




2STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

CHARLESTON COUNTY SCHOOL
DISTRICT,

Plaintiff,
Vvs.

CLEMSON UNIVERSITY and CITY OF
NORTH CHARLESTON,

Defendants,

STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

Project: Intermodel Container Transfer
Facility

Tract: 11

South Carolina Department of Commerce,
Division of Public Railways,

Condemnor,
vs.

Clemson University,

Landowner,
and
Charleston Naval Complex Redevelopment
Authority, City of North Charleston,
Commissioners of Public Works for the City
of Charleston, North Charleston Sewer
District, BellSouth Telecommunications,
Inc., Business Telecom, Incorporated, South
Carolina Electric & Gas Company and-
Charleston County School District

Other Condemnees.

IN THE COURT OF COMMON PLEAS
IN THE NINTH JUDICIAL CIRCUIT
CASE NO.: 2012-CP-10-5093

-~

T o
IN THE COURT OF COMMONPLEAS
IN THE NINTH JUDICIAL CIRCUIT
CASE NO.: 2010-CP-10-10495

\

ORDER
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~ The following issues were referred to the undersigned as Special Referee:

l. DID THE SUBLEASE BETWEEN THE CHARLESTON COUNTY SCHOOL
DISTRICT (“CCSD”) AND THE REDEVELOPMENT AUTHORITY (“RDA”)
EXPIRE? : :

2. HOW MUCH PROPERTY WAS INCLUDED IN THE SUBLEASE?

3. DID CCSD HAVE ANY RIGHTS IN THE PROPERTY AFTER IT WAS CONVEYED
BY RDA TO THE CITY OF NORTH CHARLESTON (“CITY™)?

4. DID CCSD HAVE ANY RIGHTS TO THE PROPERTY AFTER IT WAS CONVEYED
FROM THE CITY TO CLEMSON UNIVERSITY?

5. DID CCSD HAVE ANY RIGHTS TO IN THE PROPERTY AT THE TIME THAT THE
CONDEMNATION NOTICE WAS FILED ON DECEMBER 22, 2010?

The parties and their attorneys appeared before me for a hearing on September 23, 2014,

the hearing continued on September 24, 2014 and was then recessed until October- 29, 2014.

Thereafter, the hearing was reconvened on October 29, 2014 and céntinued through October 31,

12014, Written élosing érguments were subsequeﬁtly submitted by CCSD, the City, and a joint

closing was submitted by the South Carolina Department of Commerce, Division of Public

Railways and Clemson. CCSD also submitted a reply memorandum. Based upon the evidence

received during the hearings, the arguments of counsel and the applicable law; I make the

following findings of fact and conclusions of law:

DID THE SUBLEASE BETWEEN THE CHARILESTON COUNTY SCHOOL DISTRICT
(“CCSD”) AND THE REDEVELOPMENT AUTHORITY (“RDA”) EXPIRE?

CCSD argues that both the September 10, 1996, Primary Lease between the United States
of America and the RDA, and exhibits and amendments to the September 10" lease, (the “Primary
Lease™ and the September 10, 1996 Sublease between the Charleston Naval Complex
Redevelopment Authority and the Charleston County School District (the “Sublease”) remained in
effect unﬁl September 3, 2006. CCSD offers the following arguinents in support of this position:

e Section 6 of Sublease says term shall be for five years and shall run concurrent
with the term of the Primary Lease. -

e Also Section 6 says'if the Primary Lease is extended, renewed or replaced, or if

R 023



the RCA shall have by any manner or means the power to lease or sublease the
Prop for longer than initial term and if the sublease shall not have terminated
and if there is no default, then RDA agreed that lease can be extended for a
maximum of 25 years in CCSD’s sole discretion by CCSD’s written notice to
RDA prior to expiration of initial term.

CCSD claims that the January 29, 1998 letter from CCSD to Jack Sprott of
RDA which asked to extend the maximum term of the Sublease to 50 years is
sufficient notice to extend Sublease.

Also section 3 of Sublease incorporates terms of Primary lease by reference so
CCSD argues that extension of Primary automatically extended Sublease.
Consideration of the “four corners” of Primary Lease and the Sublease makes it
clear that the parties intended to incorporate all terms and conditions of Primary
Lease and amendments to the Primary Lease.

Two additional sections of sublease reflect an intent to incorporate all terms of
Primary lease into the Sublease. Section 4 says upon issuance of the FOSL,
the Lessee shall be deemed to have acquired .all benefits and obligations of
RDA under the Primary lease. Section 21 says that Lessee is subject to terms
and conditions of the Primary Lease..

Section 5.2 of the Primary Lease says that copy must be attached to any
sublease and that the sublessee is subject to terms and conditions of the Primary
Lease; and '

The Primary Lease, the First Amendment to the Primary Lease, the Second
Amendment to the Primary Lease and Sublease all refer to the same “reference

number” which shows an intent to unify the terms.

The Defendants responded with the following arguments:

The term of the Sublease is govemed by Section 6 which states plamly that “the
term of this Sublease shall be for five years and shall run concurrent with the

term of the Primary Lease.

The Primary Lease was extended by amendment for five years from 9-4-01 to

9-3-06, and it is undisputed that there was no similar amendment to the

Sublease.
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o On February 26, 1998 the Sublease was amended and paragraph 6 of the
original Sublease was replaced with a new paragraph 6 which lengthened the
maximum lcﬂgth of the Sublease from 25 years to 50 years.

e Defendants dispute that the January 29, 1998 letter from CCSD to Jack Sprott
of RDA asking to extend the maximum term to 50 years was sufficient notice to
extend the Sublease.

o Further, Defendants point out that Paragraph 7 of the Sublease says that CCSD

+ will not stock-pile the property but agrees to make a diligent and good faith
effort to conduct operations on premises to enhance redevelopment of former
Naval Base and that absent prior written approval by the government the
property had to be used as a school. |

o In 2002 Board of CCSD decided to move the Academic Magnet school to
former Bonds-Wilson campus to co-locate with School of the Arts and that by
the Spring of 2010 the CCSD had stopped using the property for educational
puxposés. _ | | ' '

o The Defendants argue that there was no amendment to the Sublease with
respect to the trailers on parcel’s 12-A and 12-B. '

I find that the Sublease expired on September 3, 2001, and thereafter, the CCSD continued
as a téﬁant at will. The construction of an unambiguous written contract is a question of law for
the court. J.T.M. Co. v. Vane, 323 S.E.2d 794 (S.C. Ct. App.1984). Where one construction

makes the provision unusual or extraordinary and another construction that is equally consistent

with the language employed would make it reasonable, fair and just, the Jatter construction must
prevail, | Farr v. Duke Power, 218 S.E.2d 431 (1975). 'The intent and purport of a written contract
must be gathered from the contents of the entire agreement and not from any particular clause or
portion of the contract. .Bruce‘ v. Blalock, 127 S.E.2d 439 (1962). In construing terms in
contracts, this Court must first look at the language of the contract to determine the intentions of

the parties. Superior Automobile Insurance Co. v. Maners, 199 S.E.2d 719 (1973); Farr, 218

S.E.2d 431. When a contract is uhambiguous, clear and explicit, it must be construed according
to the terms the parties have used, to be taken and understood in their plain, ordinary and popular
sense. Warner v. Weader, 311 S.E.2d 78, 79 (1983). Extrinsic evidence giving the contract a

different meaning from that indicated by its plain terms is inadmissible. Superior Automobile
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Insurance Co., 199 S.E.2d 719.

N The term of the Sublease is clearly expressed in Section 6 of that document. [ find that the
January 29, 1998 letter from CCSD to Jack Sprott of RDA asking for extension to term of 50 years
was not sufficient notice to extend the Sublease because it only asked to extend the maximum term
from 25 years'to 50 years. I further find that the provisions of the Primary Lease cited by CCSD
are not sufficient proof of the parties’ intent to modify the Sublease. Finally, the plain language
of the First Amendment to the Sublease demonstrates an intent to only modify the maximum time

period for the lease from 25 years to 50 years as requested in the January 29, 1998 letter.

HOW MUCH PROPERTY WAS INCLUDED IN THE SUBLEASE?
I conclude that the Sublease included both Building 199 (a/k/a Cochrane Hall) and parcels
12-A and 12-B as shown in the cross-hatched area on the sketch attached to Amendment Number 1

to the Primary Lease. In reaching this coric'lusion, I find it appropriate to consider extrinsic
.evidence as to this question because of the uncertainty created by the graphic depictions of the
“Premises” (as that term is used in the Primary Lease and the Sublease) which were attached to
both the Primary Lease and the Sublease. In considering the intent of the parties, it is clear from .
the language of both the Primary Lease and the Sublease, as well as testimony during the hearing,
-that the overriding intent of the parties was to lease property to CCSD to locate a school on the
former Navy Base. The testimony was that the trailers locted on parcels 12-A and 12-B were used
by students at the Academic Magnet High School. Furthermore, Amendment Number ‘l to the
Primary Lease was executed on January 16, 1997 while the sublease was in effect. The fact that
the RDA signed a License on November 21, 1996 for the use of trailers is not dispositive of this
question because in my view the trailers themselves were personal property, not party of the real
estate and so the fact that they were the subject of a license does not translate into 2 finding that the

license defined CCSD’s sole interest in the trailers and real estate on which they were located.

DID CCSD HAVE ANY RIGHTS IN THE PROPERTY AFTER IT WAS CONVEYEDBY RDA
TO THE CITY OF NORTH CHARLESTON (*CITY”)?

DID CCSD HAVE ANY RIGHTS TO THE PROPERTY AFTER IT WAS CONVEYED FROM
THE CITY TO CLEMSON?

DID CCSD HAVE ANY RIGHTS TO IN THE PROPERTY AT THE TIME THAT THE

~
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CONDEMNATION NOTICE WAS FILED ON DECEMBER 22, 20107

CCSD argues that after the RDA conveyed the Property to the City it maintained one or
more of the following rights in it: equitable title to ihe 3.74 acre AMHS campus and 1;87 acre
trailer parcel; a 50 year lease on the AMHS parcel; and/or an equitable interest in the 3.74 acre
AMHS parcel because of improvements to that property during the lease. I will address those
arguménts in turn. Additionally, I will address the ﬁmiﬁg issue (issues #4 and #5) as part of this
analysis. ' _

1 find that CCSD did not have equitable title‘ to the Property at the time that it was conveyed
by the RDA to the City. CCSD claims that RDA passed on CCSD’s right to acquire title to the

_property in the December 21, 2004 Quit Claim Deed and Assignment Agreément to the City.
However, I'ém persuaded by the argument and case law cited by the Defendants that as strangers to
the 2004 deed from RDA to the City and the 2010 deed from the'City to Clerhson, the CCSD did
not revive any rights under the Sublease that expired in 2001. In particular, alfhough it is not
controlling authority, I find the reasoning ivn Engle v. Bond-Foley Lumber Co, 173 Ky 35, 189
S.W. 1146 (1916) to be persuasive. | | |

Likewise, I find that CCSD’s argument regarding covenants which run with the land to be
misplaced. I appreciate counsel’s advocacy on that point, but I cannot make the connection
between restrictive covenants which bind subsequent purchasers, and CCSD’s claim that it has an
enforceable right to purchase the property because it is mentioned in subsequent deeds bet/ween
different parties. I find that argument misconstrues the law of privity. |

CCSD’s argument that it has a 50 year lease is foreclosed by the same reasoning that I
articulated above in ruling that the Sublease expired in 2001‘. It is a fact that on January 29, 1998
Subeﬁntendent Zullinger wrote a letter for CCSD to Jack Sprott of RDA asking to extend the term
of the lease to 50 years. However, that request was not sufficient to extend the Sublease beyond |
2001, and so whether the maximum term could have been 25 years or 50 years became an
academic question at that point. Subsequent amendment of the Primary Lease was not sufficient
to amend the Sublease and recitals in subsequent conveyances were Similarly insufficient on this-
point. » '

However, I cannot ignore that much of the evidence submitted during the hearing does not -

fit neatly into the analysis advocated by the Defendants and for that reason, I find that CCSD had
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an equitable interest in the 3.74 acre AMHS parcél because of improvements made to that Property
during the term of the Sublease and CCSD’s use of the property thereafter.1 Counsel for
Clemson and Railwayé wrote in his Closing Argument that “[w]hile five days of evidence and
argument and a 116 page brief by the District might appear to indicate that this is a corhplicated
case, it is not.” Ihave gréat respect for all of the attorneys in this case and the fine work done for
their clients, but on this point counsel for Clemson and Railways misses the mark. This is quite a
complicated analytical puzzle, and the extensive evidence and legal argument by both Plaintiff and
the Defendants is proof of that: '
Specifically, the evidence such as the following weigh in favor of an equitable resolution of
this dispute2: » |
e In 2002 the South Carolina General Assembly passed Act No. 356 which required
the RDA to convey property to the City and the South Carolina Ports Autﬁority and
in the process honor all existing leases.
¢ On April 20, 2004 Mark Cobb of CCSD wrote to Jack Spfott of the RDA and asked
to exercise its claimed right to transfer the Property to CCSD at no cost under the |
Sublease. '
e Defendants argue (correctly I think) that the April 20, 2004 letter was ineffective on
its own to exercise an option, but in the Quitclaim Deed dated December 21, 2004
from the RDA to the City, Mr. Cobb’s letter is specifically mentioned.
" e The 2004 Assignment and Assumption Agreement, Exhibit A, between the RDA
and the City refers to both the 50 year lease claimed by CCSD and the Subie'ase.
e The 2007 Quitclaim Deed from the City to Clemson states that it is expressly
subject to the rights of the lessees of several properties (including Building 199)
~ and the Sublease. |
o The 2010 Assignment and Assumption Agreement, Exhibit A, between the City
and Clemson again recognizes the Sublease.

I am persuaded that CCSD spent a substantial amount of money on upgrades to the

1 In support of its equitable interest argument, CCSD argues the ultimate equitable maxim that “In Equity Good Guys
Should Win and Bad Guys Should Lose.” Here we have “good guys” on all sides and so in reaching this decision 1
relied most on the equitable maxims that equity will not suffer a wrong to be without a remedy and equity regards
substance more than form. .

2 This list is intended to be illustrative and not exhaustive.

R 028



Academic Magnet High School campus with the reasonable expectation that it would occupy and
use the property for an extended period of time. That expectation is consistent with the RDA’s
mission and purpose as stated in the Lease and the Sublease to revitalize the former Navy base.
The proof offered at trial established conclusively that the RDA wanted CCSD to locate a school
on the property and worked cooperatively with CCSD to make that a reality. In 1998 Mr.

Zullinger asked to extend the maximum lease term to 50 years, and although that was not sufficient

to extend the Sublease according to its terms, that letter demonstrated a long-term commitment to -

the property by CCSD and a shared interest by the RDA. Sﬁbsequently, in documents conveying
the property first to the City and then to Clemson the RDA, the City and Clemson acknowledged
that CCSD would likely have a long-term presence on the former Navy Base. In this context, I
find that CCSD’s investment was entirely reasonable and not consistent with short term use of the
property. Moreover, I find that RDA, the City and Clemson were aware of that financial
commitment and accepted or at least acquiesced in it. '

. The Defendants argue that CCSD’s claims should be barred because it abandoned the 3.74
acre AMHS parcél after it had agreed in the Sublease to use the AMHS parcel as a school and not
to “stockpile” the property. I find that argument to be unpersuasive for several reasons. First, in
construing the Sublease, I am obligated to interpret it according to its terms, but not read
émphasize one portion to the exclusion of another so as to give effect to the entire agreement. I
therefore find, that to accomplish that one must review the last sentence of paragraph 6 of the
sublease in conjunction with paragraph 7. Reéd in that manner, I find that the parties to the
Sublease expected the CCSD to use diligence and good faith to operate the AMHS parcel for
education purposes, but that such a use was not restricted solely to its use as a school.
Furthermore, I find that the Sublease anticipated that the AMHS parcel did not need to be operated
at “100% capacity”. Second, because the CCSD exists solely to operate and manage public
schools in Charleston County, it is hard for me to envision a use of property by the CCSD that is
not for ‘;educational purposes”. Third, this argument is primarily a legal argument under the
Sublease and so I find that it does not bar equitable relief for CCSD.

As for the length of CCSD’s equitable interest, I find that it extended up to and including
December 22, 2010, when the condemnation action was fined. At that time, my undefstanding of
the evidence is that the Academic Magnet .High School had relocated to the former site of
Bonds-Wilson High School and CCSD was using the AMHS parcel for storage. However, for the
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reasons articulated in the prior paragraph, I find that the relocation of the AMHS did not
automatically trigger the reverter clause of the Sublease and does not bar CCSD’s equitable claim.

My understanding of the reference to me is that my authority is limited to a determination
of whether or not the CCSD had an equitable interest in the property at the time the condemnation
notice was filed, but that my authority does not include whether that interest has any monetary
value, and if so, how much. I do not want to exceed that authority, but I will offer the comment
that some of the arguments raised by the Defendants, particularly those raised by the Cﬁ'y, which
are not addressed‘speciﬁcally here bear on the issue of whether CCSD’s equitable interest has
value or what that value may be. I point this out as an explanation for my decision not to address
certain arguments and not as a comment on the merits of those arguments.

Lastly, Clemson, Railways and the City argue that the CCSD equitable claims are barred
by the statute of limitations. It is well settled that the statute of limitations does not apply in
equitable actions. Dixon v. Dixon, 362 S.C. 388, 608 S.E. 2d 849 (2005); citing Anderson v.
Purvis, 211 S.C. 255, 44 S.E. 2d 611 (1947) and Anderson v. Purvis, 220 S.C. 259, 67 S.E. 2d 80
(1951). - Therefore, 1 decline to dismiss CCSD’s claim for an equitable interest in the AMSH

parcel based on the statute of limitations arguments raised by the Defendants at trial and in their

closing arguments.

AND IT IS SO ORDERED W

John A. Massalon

WILLS MASSALON & ALLENLLC
Post Office Box 859

Charleston, South Carolina 29402
jmassalon@wmalawfirm.net -

(843) 727-1144

SPECIAL REFEREE
CHARLESTON, SC

October 22, 2015
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
) IN THE NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON ) CASE NO.: 2012-CP-10-5093

CHARLESTON COUNTY SCHOOL )

DISTRICT, )

)
Plaintiff, ) \
N ) '1‘!
VS. ) ""':,
: )
CLEMSON UNIVERSITY and CITY OF ) _
NORTH CHARLESTON, ) B
) v
Defendants, ) 5
STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) IN THE NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON ) CASE NO.: 2010-CP-10-10495

Project: Intermodel Container Transfer

- Facility
Tract: 11

South Carolina Department of Commerce,

- Division of Public Railways, ORDER
Condemnor, |
vs.
Clemson I{niversity,
| Landowner,

and

Charleston Naval Complex Redevelopment
Authority, City of North Charleston,
Commissioners of Public Works for the
City of Charleston, North Charleston Sewer
District, BellSouth Telecommunications,
Inc., Business Telecom, Incorporated,
South Carolina Electric & Gas Company
and Charleston County School District

N N N N S N S N N N N e N N N N N N N S N N N N S N N

Other Condemnees.
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This matter is before me for consideration of the City of Noith Charleston’s Motions to
Alter or Amend the Order of October 22, 2015 and the Joint Motion of Clemson University
and South Carolina Department of Commerce, Division of Public Railways to Alter or Amend

the Limited Special Referee’s October 22, 2015 Order. For the reasons set forth below, the

motions are denied.

First, the City of North Charleston (“the City™), Clemson University (“Clemson”), and the
South Carolina Department of Commerce, Division of Public Railways (“Railways”) request
that I delete the sentence on page 8 of the October 22™ c-)rder‘whjéh reads: “Subsequently, in
documents conveying the p'roperty first to the City and then to Clemson and the RDA, the City
and Clemson acknowledged that CCSD would likely have a long term presence on the former
Navy) Base.” The City, Clemson a'nd Railways argue that none of the documenté introduced
into evidence reflect any acknowledgment by.the City that the CCSD would have a long term
presence on the Navy Base. ‘

As to the City’s acknowledgement that CCSD would likely have a long term presenée on
the former Navy Base, I refer the parties to the following documents: -

e In documents which predated the transfer from the RDA to the City are évidence that
the City had an éxpectation that the CCSD would have a long term presenée on the
former Navy Base. For example, on June 7, 2004, the City’s Mayor sent a letter to the
Superintendent of CCSD in which Mayor Summey took note of the lease between the
RDA to establish the Academic Magnet High School campus. The lgtter specifically,
refers to a 50 year term for the lease and language allowing the CCSD to acquire the
property.

» On October 11, 2004, letter from Raymond Anderson, Special Assistant to the Mayor,
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| adviséd Jack Sprott of the RDA of a meeting between Mayor Summey and the
Superintendent of CCSD to discuss “the future of the CCSD facilities on the fofmer
Navél Base.” That letter further sta;ed that the CCSD’s plans to locate a trairljng
cen)ter for teachers should meet the terms of the lease with the Navy. Also, Mr.

- Anderson indicated the City’s willingnéss to deed the property to the CCSD and
suggested a method of accomplishing that transfer.

e Ina lettér dated OctoBer 29, 2004, Mark Cobb, Executive Director of CCSD, wrote to
Mr. Sprott and authorized the transfer of Cochran Hall and the adjacent properties to
the City. That letter refers.to an agreemenf between the City and CCSD that those
properties would then be transferred to CCSD by the City.

e The Quit Claim Deed from The Charleston Naval Complex Redevelopment Authority
to the City of North Charleston dated Décember 21, 2004 states in part that “[bly

( recordation of this deed Grantee [the City] agrees for the Grantee and for Grantee’s
.heirs‘, successors and assigns, that Grantee and any future title holder ...is and shall be
bouha by, and subje;:t to, the rights of lessees, sublessees, and entities and agencies
claiming by and through any of them, including but not limited to the following:
(a) the right of possession and quiet enjoyment anci option to purchase, pursuant to
instrumént entitled “Sublease Between Charleston Naval Complex Redevelopment

- Authority and Charleston Counﬁ School District” (the “CCSD Sublease™) dated
September 10, 1996 as amended by “First Amendment to the Sublease Between
Charleston Naval Complex Redevelopment Authority and Charleston County School
District (the “First Amendment”) dated February 26, 1998, receipt of a copy of which

CCSD Sublease and First Amendment is acknowledg.ed by Grantee.”

/
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e The Quit Claim Deed from The Charleston Naval Complex Redevelopment Authority
to the City of North Charleston dated December 21, 2004 further states in part that
“[bly reéordétion of this deed Grantee [the City] acknowledges that the Charleston
County School District by letter dated April 20, 2004 has exercised its option to
purchase the property that is more fully described in that certain sublease from
Charleston Naval Complex Redevelopmeﬁt Authority, as Lessor, to Charleston County
School District as Lessee” (the “CCSD Subléasc”) dated September 10, 1996 as
.amended in writing...”. |

s The December 21, 2004 Assignment and Assumption Agreer\nent between RDA and
City identified the CCSD Subiease and the notice extending the Sublease for an
additional 50 years among those aéeements subject to that assignment and assumption
agreement.

o Finally, when the City deeded property to Clemson, as described more fully bélow, the
references to the CCSD Sublease that were contained in the Quitclaim Deed from the
RDA to the City were repeated in the trénsfer documentaﬁon from the City to Clemson.

As to Clemson’s acknowledgement that CCSD would likely have a lon.g term presence on

the former. Navy Base, I refer the pé.r’ties to the following documents:

o  On February 1, 2007 a Transfer and Cption Agreement was signed among the City,
Clemson, the Hunley Commission and Fﬁends of the Hunley, Inc. That Agreement
contemplated the transfer of 82 ‘acres to Clemson for the Clemson University
Restoration Institute (CURI). Significantly, the 3.74 acre parcel used by the CCSD
for the Academic Magnet High School (“AMHS”) was not part of the 82 acre tract

described in the February 1, 2007, T&O Agreement.
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e The Quit-Claim Deed from the City to Clemson dated February 28, 2007 conveyed the
82 acre tractﬁ described in the T&O agreement signed‘pn February 1%, The property
description attached to that Deed contained a spéciﬁc referenﬁe to the CCSD Sublease.

¢ In'the Quit-Claim Deed from the City to Clemson dated February 8, 2010 the City
conveyed additional property to Clemson, including the 3 .74' acres on which the AMHS
had been located that was omitted from the 2007 Quitclaim Deed. Again, the 2010
Quitclaim Deed contained language in which by recording the deed the Grantee,
Clemson; acknowledged the right of possession and quiet enjoyment of the tenants of
building 199 and the CCSD Sublease.

¢ In the interim between the 2007 and 20‘10 Quitclaim deeds, evidence was introducéd

that documented the CCSD’s plans to have a long-term presence on the former Navy
Base. In particular, I refer the parties to the following exhibits: lQl; 102;. 105;.108;
112; 116 and 124,

Second; the City, Clemson and Railways ask me to delete the follovﬁng sentence, also on
page 8 of the October 22" Order: “Moreover, I find that the RDA, the City and Clemson were
aware of tha;t financial commitment and accepted or acquiesced in it.” The movants claim |
that there 1s no evidence of acceptance or acquieséence by the City in the CCSD’s expenditure
of funds, and that most of the funds expended by the CCSD occurred before the City or
Clemson received title to the property so the City and Clemson could not have acquiesced to
those expenditures. The evidence of acceptance or aéquiescence is found in the.
communications from the City before it acquired the property and in the communications to
and from Clemson between the 2007 and 2010 Quitclaim Deeds that it received from the City.

o As for the City, probably the best evidence of the City’s knowledge of the CCSD’s
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financial commitment to the property is contained in the June 7, 2004 correspondence
referenced above. In particular, that letter refers to communications between the City
and the District (CCSD) “during the time of the development of the large bond issue,

»

on potential sites of various schools in the area ...”. Later in that same létter, it states
“I realize that CCSD has invested funds into the current camps.”

e As for Clemson, several communications stand out as evidence that it was aware of the
CCSD’s expenditure of funds before receiving the Quitclaim Deed to the AMHS
prqperty. First, the email from Mr. Lewis of CCSD to M. Godfrey on October 27,

2008 states in part that “the District has made significant capital improvements to the

AMHS campus and have [sic] a plan to use the campus to support another district wide

{
Is

magnet school to this campus once the new AMHS facility is completed in August,
~2010...”. The March 19, 2009 letter from Mr. Emerson to Mr. Godfrey specifically
refers to tﬂe recent capital improvements that the CCSD has made to the property.
Finally, the email from Mr. Godfrey to Ms. Arena dated September 2, 2009 says in part
“[m]ake JK aware that preliminary contact with CCSD on the Magnet School indicated

that thej would want to recoup the $5M or so capital investment in the magnet school :

to “allow’ it to be released from what they consider a 50 year lease.”

Finally, the City, Clemson and Railways ask that the order be amended to rulé on the laches
defense to the CCSD equitable interest claim. “In order to establish laches as a defense, a
party must show that the complaining party unreasonably delayed assertion of a right, resulting

in prejudice to the party asserting the defense of laches.” Historic Charleston Holdings LLC

v. Mallon, 381 S.C. 417, 673 S.E.2d 448 (2009). Under the circumstances presented in this

case, I find that the CCSD’s delay in filing suit did not prejudice the Defendants. The
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evidence proved that both the City and Clemson proceeded with their plans for the property

‘while CCSD communicated with both regarding the interests it claimed in the AMHS parcel

before and after the City and C}emson received deeds for the property. In 2004, the City
received a Quitclaim Deed from the RDA. Three years later, a portion of the property was
conveyed by the City to Clemson and three years after that in 2010, additional property
including the AMSH parcel was conveyed to Clemson. The original condemnation action
was filed in 2010, and CCSD, Clemson and the City were all named as parties. I could not
discern any prejudice to either Clemson or the City from the delay. Therefore, I decline t;)

dismiss CCSD’s claim for an equitable interest in the AMSH parcel based on the laches

!
f

- John A. Massalon
WILLS MASSALON & ALLEN LLC
Post Office Box 859 :
Charleston, South Carolina 29402 -
imassalon@wmalawfirm.net
(843) 727-1144

defense.

'AND IT IS SO ORDERED.

SPECIAL REFEREE

CHARLESTON, SC

February 23, 2016
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STATE OF SOUTH CAROLINA, - IN THE .CIRCUIT COURT

)
COUNTY OF CHARLESTON ) ORDER FOR CASE ASSIGNMENT
) TO THE BUSINESS COURT
) PILOT PROGRAM
S.C. Dept. of Commerce, Division of )
Public Railways )
)
Plaintiff )
VS. )
)
Clemson Univ,, et al. )
) -
Defendants. ) CASE NO2010-CP-10-10495
)
STATE OF SOUTH CAROLINA, ) IN THE CIRCUIT COURT
)
COUNTY OF CHARLESTON ) ORDER FOR CASE ASSIGNMEDKB
: ) TO THE BUSINESS COUttr =
) PILOT PROG ! ';:‘:,-,1 =
Charleston Ctny. Sch. Dist. ) e z;
) oX N
i
Plaintiff ) 8;}, )
vS. [ e,
Clemson Univ., et al. ) ) “ o
)
"Defendants. ) CASE NO.: 2012-CP-10-05093
)

ah

[X] On this Court’s motion and with consent of all the parties, it is hereby ordered that

assignment to the Business Court Pilot Program for Charleston County is granted. It is further

ordered that exclusive jurisdiction over this case be assigned to the Honorable R. Markley

Dennis, Jr. to hear and handle all pretrial motions and other matters pertaining to this case.

[_1 It is hereby ordered that assignment to the Business Court Pilot Program for

County is denied.

And it is SO ORDERED.

AN

~Roger M. Young, 3¢, Chief Business Court Judge
This 2nd day of June, 2016 T
Charleston, South Carolina

SCCA BC Form 102 (Rev. 01/2016)
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
) NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON )
) CASE NO.: 2010-CP-10-10495
A ) : ‘
South Carolina Department of Commerce, ) MOTION AND ORDER INFORMATION
Division of Public Railways, ) »
Condemnor, ) FORM AND COVERSHEET
Vs, ) : '
: )
Clemson University, )
Landowner. )
Keith M. Babcock, Bar'No. 456 Newman Jackson Smith, Esquire
Address: , S Nelson Mullins Riley & Scarborough, LLP
Lewis Babcock L.L.P. 151 Meeting Street, Suite 600
Post Office Box 11208 Charleston, South Carolina 29401-2239
Columbia, South Carolina 29211 : (843)534-4309
Phone: (803)771-8000 Fax: 803-888-1943 Jack.smith@nelsonmullins.com
E-mail: kmb@lewisbabcock.com Attorney for the Landowner

Attorney for the Condemnor
' ' Abigail B. Walsh, Esquire
Williams & Walsh, LL.C
125-A Wappoo Creek Dr., Suite 202
Charleston, South Carolina 29412 -
Phone: (843)722-0157
Attorney for Other Condemnee Charleston County
School District

[ JMOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and III)
[_JFORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III)
XIPROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and III)

SECTION I: Hearing Information
.{ Nature of Motion:
Estimated Time Needed: Court Reporter Needed: [ JYES/[ ] NO

SECTION II: Motion/Order Type
[JWritten motion attached o
XForm Motion/Order

I hereby my?/nﬂlef or actlo\%he court as set forth in the attached proposed order.
/ 9.23-16

Slgm?f’ ure of Attorney for X Condemnor /D Defendant  Date submitted

SECTION III: Motion Fee
(< PAID — AMOUNT: $_ 25.00
- ] EXEMPT: [ J Rule to Show Cause in Child or Spousal Support
(check reason) [_] Domestic Abuse or Abuse and Neglect

(1 Indigent Status  [] State Agency v. Indigent Party

(] Sexually Violent Predator Act [ ] Post-Conviction Relief

(1 Motion for Stay in Bankruptcy

] Motion for Publication [] Motion for Execution (Rule 69, SCRCP)

1 Proposed order submitted at request of the court; or,

. reduced to writing from motion made in open court per judge’s instructions

Name of Court Reporter:
(] Other:
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JUDGE’S SECTION
[] Motion Fee to be paid upon filing of the attached | JUDGE CODE __

order.

(] Other: _ Date:
CLERK’S VERIFICATION

Collected by: Date Filed:

['] MOTION FEE COLLECTED: $
] CONTESTED - AMOUNT DUE: $

SCCA 233 (11/2003)
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STATE OF SOUTH CAROLINA"
COUNTY OF CHARLESTON
Project: Intermodal Container

. Transfer Facility

Tract: 11

South Carolina Department of Commerce,
Division of Public Railways,

Condemnor,
VS.

Clemson University,

. Landowner,
and

Charleston Naval Complex Redevelopment
- Authority,

' City of North Charleston,

Commissioners of Public Works of the City
~of Charleston,

North Charleston Sewer District,

BellSouth Telecommunications, Inc.,

Business Telecom, Incorporated,

South Carolina Electric & Gas Company,

and Charleston County School District,

Other Condemnees.

N N N S N N S N N N N N N N N N N N N S N N N N M S N N v S N N

COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT

CIVIL ACTION NO. 10-CP-10-10495

CONSENT ORDER DISMISSIN
OTHER CONDEMNEES N
CHARLESTON NAVAL COMPLEX i
REDEVELOPMENT AUTHORITY,

CITY OF NORTH CHARLESTON,
COMMISSIONERS OF PUBLIC

WORKS OF THE CITY OF
CHARLESTON, NORTH

CHARLESTON SEWER DISTRICT,
BELLSOUTH

TELECOMMUNICATIONS, INC.,,
BUSINESS TELECOM,

INCORPORATED, AND SOUTH
CAROLINA ELECTRIC & GAS -

" COMPANY

This matter is before me by way of motion of Condemnor, South Carolina Department of

Commerce, Division of Public Railways, with the consent of all parties, for an Order dismissing

Other Condemnees Charleston Naval Complex Redevelopment Authority, City of North

Charleston, Commissioners of Public Works of the City of Charléston, North Charleston Sewer

District, BellSouth Telecommunications, Inc., Business Telecorﬁ, Incorporated, and South

Carolina Electric & Gas Company. The effect of this Order will leave as parties to this

condemnation case, the Condemnor, South Carolina Department of Commerce, Division of

g




Public Railways, the Landdwner, Clemson University, and one remaining Other Condemnee,
Charleston Counfy School District.
The Condemnation Notice sets forth the basis for includi.ng ail of the Other Condemnees
in this action. In the cases of Other Condemnees Commissioners of Public Works of the City of
- Charleston, North Charleston Sewer District, BellSouth Telecommunications, Inc., Business
Telecom, Incorporated, and South Carolina Electric & Gas Company, these Other Condemees
were included in this condemnation as a result of certain of theif interests set forth in the
Condemnation Notice, and any occupation or use of the subject property as between the
Condemnor and these Other Condemnees has been or will be resolved to the satisfaction of these
Other Condemnees. In the cases of Other Condemnees, City of North Charleston and Charleston
“ :
Naval Complex Redevelopment Authority, there are no further matters to resolve as to this
condemnation case.
IT IS THEREF O@ ORDERED that Other Condemnees Commissioners of Public
Works of the City of Charleston, North Charleston Sewer District, BellSouth |
Telecommunications, Inc., Business Telecom, Incorporated, and South Caroliha Electric & Gas
Company are dismissed from this action. The rights and interesfs being acquired in this action
by the Condemnor are specifically subordinate to and subject to those of Other Condemnees
Commissioners of Public Works of the City of Charleston, North Charleston Sewer District,
BellSouth Telecommunications, Inc., Business Telecom, Incorporated, and South Carolina
Electric & Gas Company and any conflict between the occupation and use of the subject
property as between the Condemnor and Other Condemnees Commissioners of Public Works of

the City of Charleston, North Charleston Sewer District, BeliSouth Telecommunications, Inc.,

2
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Business Telecom, Incorporated, and South Carolina Electric & Gas Company has been or shall

be resolved to the satisfaction of those Other Condemnees.

IT IS FURTHER ORDERED that Other Condemnees City of North Charleston and

Charleston Naval Complex Redevelopment Authority are dismissed from this action.

IT IS ALSO ORDERED that the Clerk of Court for Charleston County shall amend the

caption of this action to reflect the dismissal of all Other Condemnees except for Charleston

County School District.

AND IT IS SO ORDERED.

R. Markley D@is, Jr.
Circuit Court Judge
Ninth Judicial Circuit

Charleston, South Carolina

@Z‘ / 2016
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WE SO MOVE:

LEWIS BABCOCK L.L.P.

Post Office Box 11208
Columbia, South Carolina 29211
(803)771-8000

//ﬁﬁ%/

"Keith M. Babcock
Badge Humphries
Ariail E. King
David L. Paavola

Karen Blair Manning

South Carolina Department of Commerce
Division of Public Railways

1201 Main Street, Suite 1600

Columbia, South Carolina 29201
(803)737-1603

Derek F. Dean

SIMONS & DEAN

147 Wappoo Creek Drive, Suite 604
Charleston, South Carolina 29412
(843) 762-9132

Stephen-A. Spitz

- Stevens & Lee :

151 Meeting Street, Suite 350 ' }
Charleston, South Carolma 29401

(843)414-5080

Attorneys for Condemnor South Carolina Department
Of Commerce, Division of Public Railways
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WE CONSENT:

NELSON MULLINS RILEY & SCARBOROUGH, LLP
151 Meeting Street, Suite 600

Charleston, South Carolina 29401-2239
(843)534-4309 '

e /s

U’ewman?)(soﬁ Smith
Attorney for Landowner Clemson University

R 045




WE CONSENT:

YOUNG CLEMENT RIVERS, L.L.P,
- Post Office Box 993

Charleston, South Carolina 29402
(843)724-6659

By: /
Wilbur E. Johnson

Attorneys for Other Condemnee
Charleston Naval Complex Redevelopment Authority

il




WE CONSENT:

SMITH BUNDY BYBEE & BARNETT, PC
Post Office Box 1542
Mt. Pleasant, SC 29465

(843)881-1623
By: M% o

Kichard D. Bybee¢” &7

Attorney for Other Condemnee
City of North Charleston
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WE CONSENT:

MCNAIR LAW FIRM, P.A.

- Post Office Box 1431

Charleston, South Carolina 29402
(843) '

AL
ucas C. Padgett, Jr. U

~ Attorneys for Other Condemnee
Commissioners of Public Works of the City of Charleston

/
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WE CONSENT:

ROSEN ROSEN & HAGOOD, LLC
Post Office Box 893
Charlestofi,"South Carolina 29402

es A. Bruorton, IV

Attorneys for Other Condemnee
North Charleston Sewer District

R 049




WE CONSENT:

BARNWELL WHALEY PATTERSON & HELMS, LLC
Post Office Drawer H

Charleston, South Carolina 29402-0197

(843)577-7700

. // ‘deﬂ M/

M. Dawes Cooke, Jr.

Attorney for Other Condemnee BellSouth Telecommunications, Inc.

»
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WE CONSENT:

TURNER, PADGET, GRAHAM & LANEY, P.A,
Post Office Box 5478 I '
Florence, South Carolina 29502 ~

Attorneys for Other Condemnee
Business Telecom, Incorporated

11
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WE CONSENT:

SCANA Services, Inc.

220 Operation Way, Mail Code C222 /
Cayce, South Carolina 29033

(803) 217-9816

Jay gv Bressler
 THUR S enici General Counsel .

Attorney for Other Condemnee
South Carolina Electric & Gas Company
SCANA Services, Inc.

12
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WE CONSENT:

WILLIAMS & WALSH, LLC

125-A Wappoo Creek Drive, Suite 202
Charleston, South Carolina . 29412
(843)722-0157

Abigail B. WJsh

and'

-Chrstopher L.aMurshy, Esquire

Murphy Law Offices, LLC

Post Office Box 2008

Mt. Pleasant, South Carolina 29465-2008

(843)278-9025 :

Attorneys for Other Condemnee Charleston County School District
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

Project: Intermodal Container
Transfer Facility

Tract: 11

South Carolina Department of Commerce,
Division of Public Railways,

Condemnor,
vs.

Clemson University,
Landowner,
and Charleston County School District,

Other Condemnee.

This matter is before me by way of a motion by the Condemnor, South Carolin

N N’ N’ N e N N’ N’ N N N N N N N S N N’ Nt N Nt N

COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT

CIVIL ACTION NO. 10-CP-10-10495

ORDER TRANSFERRING CASE
TO THE NON-JURY DOCKET

Department of Commerce, Division of Public Railways (“Railways™), to transfer this case to the

~ non-jury roster. This matter was heard by me on August 23, 2016. Keith M. Babcgck, Esquire,

Stephen A. Spitz, Esquire, and Derek F. Dean, Esquire appeared on behalf of Condemnor

Railways. Newman Jackson Smith, Esquire appeared on behalf of Landowner Clemson

University (“Clemson™). Abigail B. Walsh, Esquire and Christopher L. Murphy, Esquire

appeared on behalf of Other Condemnee Charleston County School District (“District”). After

considering the arguments of counsel and the memoranda submitted by them, I have determined

that this motion should be granted.

This is a condemnation action. In December of 2010, Railways filed a Notice of

Condemnation by which a 70 acre tract of land owned by Clemson was condemned. The District
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was one of several Other Condemnees in this case. The District’s interest pertains to a 3.74 acre
portion of Clemson’s property where the District previously operated its Academic Magnet High
School (“School™). |

The parties agreed that thercvwere certain issues common to this condemnation action and

~ arelated case (Charleston County School District v. Clemson University, Civil Action No. 2012-

CP-10¥5093) that should be decided for both céses together.! The parties agreed to transfer these
cases to a Limited Special Referee, John A. Massalon, Esq., to decide five issues for the cases.
(Consent Order of Limited Reference and Scheduling Order filed April 25, 2014). Limited
Special Referee Massalon issued two Orders, one dated Oétober 22,2015, and the other dated
February 23, 2016, which ruled upon the five issues. |

At the time of the hearing, I was advised that Clemson and Railways had reached an
agreement to settle thé case between themselves.? A Consent Settlement Agreement was
submitted to the Court and filed fdllowing the hearing. This agreement reflects that Clemson and
Railways have agreed that Clemson will receive land in exchange for the condemnation of its
property, in lieu of financial consideration, and that Clemson has waived its right to any
monetary compensation from Railways in this action. As a result, the Condemnor and the
Landowner have now resolved their differences, which would normally result in a concllusion'of

the condemnation case.

' The parties to the related case (Charleston County School District v. Clemson
University), filed a Stipulation of Dismissal on August 5,2016. Therefore, the only case still
ongoing between Railways, Clemson, and District is this condemnation case.

2 Counsel for Clemson advised the Court at the hearing that this Settlement Agreement
was in accord with prior correspondence on this issue and merely reduced the agreement of
Railways and Clemson to writing.



It is entirely appropriate for Railways and the Landowner to resolve all issues between -
them related to the condemnation of the property. The éouth Carolina Eminent Domain Act
specifically permits:

At any time before or after commencement of an action, the parties
may agree to and carry out, according to its terms, a compromise
or settlement as to any matter, including all or any part of the
compensation or other relief.
S.C. Code Ann. § 28-2-40. There is no Iégal basis for the District to object to a settlement
between the Condemnor and the Landowner. |

While Railways and Clemson may have resolved their différeﬁces, that resolution does
not conclude the action for the Disirict. As set forth in his Orders, the Limited Special Referee
determined that the District had “an equitab\le interest in the 3.74 acre AMHS parcel.” At this
time, there are various issues for this Court to determine concerning vthis “equitable interest,”
including but not limited to: whether this “equitable interest” is compensable; whether it has
value; and if it has value, what that value is. Therefore, any issue remaining in the case pertains
to the “equitable interest.”

It appears to the Court that the three arguments of Railways to transfer this case to the
non-jury docket all have merit. First, South Carolina law only gives the Landowner, not an
Other Condemnee,.a right to a jury trial. Second, the “equitable interest” found by the Limited
Special Referee calls for this Court to consider the matter sitting in equity. Finally, any

compensation owed to the District should be determined by this Court in an equitable proceeding

similar to that provided in S.C. Code Ann. § 28-2-460.
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Although the District argues that it has a right 1o a jury trial, the applicable statutory
proced.ura] section does not support that argument. S.C. Code. Ann. § 28-2-310 governs the
mode of trial for condemnation actions and provides:

If the condemnor and the landowner have demanded trial by the

court without a jury, the clerk shall place the action on the nonjury

trial roster. Otherwise, the action must be placed on the jury trial

roster.
S.C. Code Ann. § 28-2-310. In this case, the Landowner is Clemson, and Clemson advised the
Court that it did not ‘oppose the motion and had settled with the Condemnor. This Code section
does not mention Other Condemnees, and there is no statutory basis to support the District’s
position that an Other Condemnee has a right to a jury trial. It is the Landowner that has the
right to the jury trial, which may be exercised or waived. Richland Cty. v. waman, 367 S.C.
422, 424,415 S.E.2d 433, 434 (Ct. App. 1992).

The fact that the Notice of Condemnation filed by the Condemnor initially sought a jury
trial is not controlling. The initial election by the Condemnor was made almost six years ago.
As Railwails argues, at that time, it did not know all of the developments that were to occur in
the case, and that the only matter outstanding at this point in time would involve an equitable
issue of the District. The District relies on Rule 39(a), SCRCP, for its claim that it is»entitled to
a jury triai because one was initially Sought by the Condemnor in the Condemnation Notice.
However, Rule 3§(a) specifically recognizes that some issues may not be appropriate for a jury

' trial stating: “the court upon motion or its own initiati.ve [may find] that a right of trial by jury of
some of or all of the issues dogs not exist.” Rule 39(a), SCRCP. The issue here --the value of an

equitable interest in a portion of the property -- is not a jury issue. Ifind that there is no

ewd{ | “
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statutory or case law basis to support the District’s objection to the Condemnor now requesting a
transfer to the non-jury docket.

Second, it appears to the Court that this Court must determine issues concerning an
“equitable interest” issue, which should be decided in equity. As indicated in his first Order, the
Limited Special Referee made certain conclusions of equity, including that the School District
had an “equitable interest” iﬁ the 3.74 acres of land at issue. The Limited Special Referee
explicitly noted that he expressed no opinion as to the question as to whether the “CCSD
equitable interest has value or what that value may be.” (Page 9; October 22,2015, Order of
Limited Special Referee). |

It is appérent that questions as to the “equitable interest” must be decided by this Court
and should be done so in equity. In that sense, the issues concerning the “equitable interest” to
be determined by this Court are no different than other cases involving “eQuitable interests.” In
those cases, the Court decided the issues, not a jury. See, e.g., Kina.rd v. Hiers, 3 Rich Eq. 423
(1851 Court of Appeals of Equity in S.C.); Oskin v. Johnson, ;100 S.C. 390,735, S.E.2d 459
(2012). Thus, any questions coﬁceming the “equitable interest” of the District in the 3.74 acres
should be decided by this Court sitting in equity without 2.1 jury.

Third, an‘equitable.proceeding is statutorily mandated to determine the rights of the
Landowner and the Other Coﬁdemnces when a dispute exists bétween them concerning dividing
condemnation proceeds. S.C. Code Ann. § 28-2-460 provides that:

Unless the persons served with the Condemnation Notice agree in
writing as to whom just compensation must be made and paid, the
appraisal panel determination, verdict, or judgment must be made
jointly to all the parties and may be paid to the clerk of court. Upon

making the payment, the condemnor's obligation to pay interest
upon the funds shall terminate. The payment of the funds so
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awarded must be held by the clerk of court pending the final order
of the court of common pleas in an equity proceeding to which all
persons served with the Condemnation Notice must be necessary
parties. From the order of the court of common pleas there may be
an appeal as provided for appeals from the court in equity cases.

In this case, there is no monetary payment to the Landowner, so this ;;recise procédure-
cannot be utilized. However, the “equitable interest” of the District sﬁould be determined
in an equitable proceeding similar to that provided by S.C. Code Ann. § 28-2-460.

The District has argued that there must be a jury trial on the value of the entire
69.963 acres. The District’s “equitable interest,” however, is limited to just 3.74 acres.
Since the Landowner has entered into a Set?lement Agreement with the Condemnor, the
value of the entire tract is not at issue, and there is no party other than the Landownerlthat
has an interest in the entire tract. Significantly, even if a jury trial was conducted on the
value of the entire 69.963 acres, the Court would still have to hold a separate proceeding

'in equity, pursuaht to S.C. Code Ann. § 28-2-460, to determine the value, if any, of the
District’s “equitable interest” in the 3.74 acre parcel. Therefore, there is no basis for
requiring a jury trial on the entire 69.963 acres.

Finally, the Court recognizes that this is a situation in which the only remaining
issue in the case involves an “equitable interest” of an Other Condemnee to a small
portion of the entire tract. While this is not a frequent condemnation scenario, the issues
before this Court are similar to other equitable cases. In that regard, I have concluded
that the District does not have a right to a jury trial, and this case should be transferred to

the non-jury docket. However, to the extent that this issue is discretionary, I have further

w\" 6
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determined that this case is much better suited to be resolved in a non-jury setting, and
not by a jury.

IT IS THEREFORE ORDERED that the Condemnor’s motion is granted, and this
case is transferred to the non-jury docket.

AND IT IS SO ORDERED this l gpc\iay of October, 2016.

Q< H\w&h

R. Markley D\enms Jr.
Circuit Court Judge
Ninth Judicial Circuit

Q’m riesten , South Carolina

(0
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Intermodal Container
Transfer Facility

Project:

Tréct 11

South Carolina Department of Commerce
Division of Public Railways,

Condemnor,

V.
Clemson University,

Landowner,
and
Charleston County School District,

Other Condemnese.
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IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT
CASE NO. 2010-CP-10-10495

ORDER DENYING MOTION
FOR RECONSIDERATION
2 -
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This matter is before by .way of Other Condemnee Charleston County County School

District’s Rule 59(e) Motion to Reconsider this Court’s Order dated October 19, 2016,

transferring this case to the non-jury docket. This matter was heard by me on December 14,

2016. M. Dawes Cooke, Jr., Esquire, and Christopher M. Murphy, Esquire, appeared on behalf

of Other Condemnee Charleston County School District. Keith M. Babcock, Esquire, Stephen

A. Spitz, Esquire, and Derek F. Dean, Esquire, appeared on behalf of Condemnor, South

O\
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Carolina Department of Commerce, Division of Public Railways. Newman Jackson Smith,
Esquire, appeared on behalf of the Landowner, Clemson University.

After considering the motion, memoranda, and previous filings by the parties, along with
arguments made by counsel at the hearing, I decline to change the Order previously'issucd by
this Court. As a result, the motion i§ denied.

IT IS SO ORDERED this ___ day of December, 2016.

Qﬂm&w\

R. Markldy Dennis, {

Circuit Court Judge
Ninth Judicial Circuit
(/ h ay leSton , South Carolina
Decemnboer 1o 2016
e
2
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Project: Intermodel Container
Transfer Facility
Tract: 11

South Carolina Department of Commerce,
Division of Public Railways,

Condemnor,

vs.
Clemson University,

Landowner.

and

Charleston Naval Complex Redevelopment
Authority,

City of North Charleston,

Commissioners of Public Works of the City
of Charleston,

North Charleston Sewer District,

BellSouth Telecommunications, Inc.,

Business Telecom, Incorporated,

South Carolina Electric & Gas Company,

and Charleston County School District,

Other Condemneses. .
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IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT

casgNo. [0- (#-0- |o4A©

CONDEMNATION NOTICE AND

TENDER OF PAYMENT
(Jury Trial Demanded) *
. =2 :
= o = 5
-
| &m S
| g% -‘*’j_ 1
| 25 E
k- c;t:,’;;' S
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TO: CLEMSON UNIVERSITY AND OTHER CONDEMNEES NAMED ABOVE:

Pursuant to the South Carolina Eminent Domain Act, Section 28-2-10, et. seq., South

Carolina Code of Laws (1976, amended), you are hereby notified as follows:

1.

The South Carolina Department of Commerce, Division of Public Railways, is the

Condemnor herein and seeks to acquire the real property described herein in fee simple for public
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purposes.

2. Clemson University is named as Landowner in this action by virtue of its claim of

title as shown by the following deed recorded in the RMC Office for Charleston County, South

Carolina:
Deed dated February 28, 2007, and recorded September 21, 2007, in
Deed Book F-639 at Page 773; and Deed dated February 8, 2010, and
recorded February 9, 2010, in Deed Book 106 at Page 292. Grantor -
City of North Charleston.

3. Charleston Naval Complex Redevelopment Authority is named as an Other
Condemnee in this action by virtue of certain easements, declarat‘ions, reservations, covenants, and
restrictions on the subject property.

4. City of North Charleston is named as an Other Condemnee in this action by virtue
Qf certain easements, declarations, reservations, coveqants, and restrictions, on the subj eét property.

5. City of North Charleston also is named as an Other Condemnee in this action by
virtue of a possible conditional right of repurchase and possible terms of a Transfer and Option
Agreement on the subject property.

6. Commissioners of Public Works of the City of Charleston are named as an Other
Condemnee in this action by virtue of the operation of a water distribution system and certain
easements on the subject property. The rights ana interest to be acquired by the Condemnor in the
subject action are specifically subordinate to and subject to those of Commissioners of Public Works
of the City of Charleston and any conflict between the occupation or use of the subject property as
between the Condemnor and Commissioners of Public Works of the City of Charleston shall be

resolved to the satisfaction of Commissioners of Public Works of the City of Charleston.
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7. North Charleston Sewer District is named as an Other Condemnee in this action by
virtue of the opgration ofa sewer system and certain easements on the subject propérty. The rights
and interest to be acquired by the Condemnor in the subject action are specifically subordinate to and
subject to those of North Charleston Sewer District and any conflict between the occupation or use
of the subject property- as between fhe Condemnor and North Charleston Sewer District shall be
resolved to the satisfaction of North Charleston Sewer District.

8. BellSouth Teleg:ommunications, Inc.is narﬁed as an Otﬁer Condemnee in this action
by virtue of certain easements on the subject property. The rights and interest to be acquired by the
Condemnor in the subject action are specifically subordinate to and subject to those of BellSouth
Telecommunications, Inc. and any conflict between the occupation or use- of the subject property as
between the Condemnor and BellSouth Telecommunications, inc. shall be resolved to the
satisfaction of BellSouth Telecommunications; Inc.

9. Business Telecom, Incorporated is named as an Otﬁer Condemnee in this action by
virtue of certain easements on the subject property. The rights and interest to be acquired by the
Condemnor in the subject action are specifically subordinate to and subject to those of Business
Tglecom, Incorporated and any conflict between the occupation or use of the subject property as
between the Condemnor and Business Telecom, Incorporated shall be resolved to the satisfaction
of Business Telecom, Incorporated.

10. South Carolina Electric & Gas Company is named as an Other Condemnee in this
action by virtue of certain easements on the subject property. The rights and interest to be acquired
by the Condemnor in the subject action are specificaily subordinate to and subject to thpse of South

Carolina Electric & Gas Company and any conflict between the occupation or use of the subject
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property as between the Condemnor and South Carolina Electric & Gas Company shall be resolved
to the satisfaction of South Carolina Electric & Gas Company.

11.  Charleston Naval Complex Redevelopment Authority and Charleston County School
District are each named as .an Other Condemnee in thls action by virtue of a pqssible sublease
agreement, as amended, on a portion of the subject property.

12. Exhibit A, attached hereto and incorporated herein by reference, is a description of
the real property subject to this action and a description of the interest sought by the Condemnor.

13. The South Carolina Department of Commerpe, Division of Public Railways, is vested
\;/ith the power of eminent domain pursuant to Section 13-1-1330(5) and Section 28-2-60, South
Carblina Code of Laws (1976, as amended).

14.  The property sought herein is to be aéquired for public purposes, more particularly
for the construction and operation of an Intermodel Contéiner.Transfer Facility and associated
railway lines, in Charleston County, South Carolina, as well as additional development.

15.  This action is brought-pursuant to Section 28-2-240, South Carolina Code of Laws,
(1976, as amended). o

16. The South Carolina Department of Commerce, Division of Public Railways, has
complied witﬁ the requirements set forth in Section 28-2-70(A), South Carolina Code of Laws,
(1976, as amended), by having the subject property interests appraised and making the appraisal
available to the Landowner where required by law, and certifies to the Court that a negotiated
resolution has been attempted prior to the commencement of this action.

17. Attached as Exhibit B to this Condemhation Notice is a sketch, map, or diagram of

the property to be taken.
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18.  Project plans are available for inspection at 540 E Bay Street, Charleston, South
. Carolina 29403 |

19. THE CONDEMNOR HAS DETERMINED JUST COMPENSATION FOR THE
PROPERTY AND‘ RIGHTS TO BE ACQUIRED HEREUNDER TO BE TﬁIE" SUMOF NINE
MILLION SIX HUN DRED FORTY-FIVE THQUSAND DOLLARS ($9,645,000) AND HEREBY
TENDERS PAYMENT 'IHEREOF TO THE LANDOWNER.

20.  Payment of this amount vs./i.ll be made to the Lanciowner if within thlrty €10)] dayé of
service of this Condemnation Notice, the Landowner in writing requests payment, and agrees to
execute any instruments necessary to convey to the Condemnor the property interests and rights
described hereinabove. The Agreement aﬁd Request for Payment must be sént first class mail with
return receipt requested or delivered in person to Cb_hdemnor, caﬁ of Keith M. Babcock, Esquire,
1513 Hampton Street, Post Office Box 11208, Columbia, South Carolina 29211. If no Agreement
and Request for Payment is received by the Condemnor Within the thirty (30) day period, the tender
is considered rejected. |

21 . Ifthe tender is rejected, the Condemnor has the right to ﬁle this Condemnation Notice
with the Clerk of Court of the County where the property is situated and deposit the fender amount
with the Clerk. The Condemnor shall give the Landowner notice that it has done so and may
proceed to take possession of the property ir;terests and exercise the rights described in this
Condemnation Notipe.

22.  ANACTION CHALLENGING THE CONDEMNOR’S RIGHT TO ACQUIRE THE

PROPERTY AND RIGHTS DESCRIBED HEREIN MUST BE COMMENCED IN A SEPARATE

PROCEEDING IN THE COURT OF COMMON PLEAS WITHIN THIRTY (30) DAYS OF THIS
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CONDEMNATIbN NOTICE, OR THE LANDOWNER WILL BE CONSIDERED TO HAVE -
WAIVED THE CHALLENGE.

23. THE CONDEMNOR HAS ELECTED NOT TO UTILIZE THE APPRAISAL
PANEL i’ROC_EDURE. Therefore, if the tender herein is rejected, the Condemnor shall notify the
Clerk of Court and shall demand a-trial to determine the ambunt of just compensation to be paid.
A copy of that notice must‘bc served on the Landowner. That notice shall state whether the
‘Condemnor demands a trial by jury or by the Court without a jury. The Landowner has the right to
demand a trial by jury. The case may not be called for ‘triél before sixty (60) days aﬁér the service
of that notice, but it may thereafter be given priority for trial over other civil cases. The Clerk of
Court shall give the Landowner written notice bf mail of the call of the cas;e for trial.

24, THEREFORE, IF THE TENDER HEREIN IS REJECTED, THE LANDOWNER
IS ADVISED TO OBTAIN LEGAL COUNSEL AT ONCE, IF NOT ALREADY OBTAINED.

25. In the event the Landowner accepts the amount tendered in this Notice, the attached
Agreement and Request form should be signed and reiurned fo the undersigned attorney for the

Condemnor within thirty (30) days of your receipt of this Notice.
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Columbia, South Carolina

December 2 2010,

LEWIS & BABCOCK, L.L.P.
A. Camden Lewis

Keith M. Babcock

Ariail E. King-

/Wﬁ/& | iﬂ

1513 Hampton Street 7
Post Office Box 11208

Columbia, South Carolina 29211
(803)771-8000 :

Karen Blair Manning

South Carolina Department of Commerce,
Division of Public Railways

1201 Main Street, Suite 1600

Columbia, South Carolina 29201
(803)737-1603

' Attofneys for the Condemnor
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EXHIBllT A .
REAL PROPERTY SUBJECT TO THIS ACTION
AND TO BE ACQUIRED IN FEE:

" TRACT 11:

All that piece, parcel or tract of land, together with the buildings and improvements thereon, situated, lying
and being the City of North Charleston, Charleston County, South Carolina, containing 69.963 Acres, more
or less, and shown as “NEW LOT B’ on a plat entitled “PLAT SHOWING THE ABANDONMENTS OF
* PROPERTY LINES AND THE COMBINING OF TMS PARCELS 400-00-00-050; 400-00-00-0786; 400-00-
00-077; 400-00-00-078; 400-00-00-100; 400-00-00-115 TO CREATE NEW LOT A 14.981 ACRES: LOT
B 69.963 ACRES: LOT C 10.00 ACRES LOCATED FORMERNAVAL BASE COMPLEX CITY OF NORTH
CHARLESTON, CHARLESTON COUNTY, SC”, prepared by Forsberg Engineering and Surveying, Inc.,
dated July 31, 2007, and revised August 28, 2007 and recorded in the RMC OfF ice for Charleston County
- in Plat Book EK at pages 968 and 969.

SAID parcel having such metes, bounds, buttings, dimensions and boundanes as reference to said plat
more fully and at large appear.

TOGETHER WITH a non- exclusrve right of access in common with the City of North Charleston, |ts
successors and assigns and others over existing roads controlled by the United States of America that
access the said parcels, as said roads may be relocated from time to time.

This being the same property heretofore conveyed to Clemson University by Quit-Claim Deed of the City
of North Charleston, dated February 28, 2007 and recorded September 21, 2007 in Deed Book F-639 at
page 773; and by Quit-Claim Deed of the City of North Charleston, dated February 8, 2010 and recorded
February 9, 2010 in Deed Book 106 at page 292.

FOR INFORMATIONAL PURPOSES ONLY: TMS Nos 400-00-00-050 and 400-00-00-180

R 070



S

4

CHICORA PLACE
SUBDIVISION

ADJOINING PARCEY, DATA;

® TMS 400-00-00-075
CITY OF NORTH CHARLESTON

® TMS 400-00-00-174

NORTH CHARLESTON SEWER

BISTRICT

VICINITY MAP not to scale

Thla documen! ond all reproducible coples of this documen! ors the
property of Thomos & Hution. Reproduction of this document n
not permitted wilhout written consenl of Thomas B Hulion uniess
fhis documen! bocomes o malter of pudlic record. ALTERATIONS
TO THIS DOCUMENT ARE NOT PERMITTED.

EXHIBIT

TRACT 11

S.C. PUBLIC RAILWAYS
INTERMODAL CTF

CITY OF NORTH CHARLESTON
CHARLESTON COUNTY. SOUTH CAROLINA

prepared for

S.C. PUBLIC RAILWAYS

T T

Pl THOMAS & HUTTON
Englneering | Surveying | Plonning | G | Consuling
682 Johnnie Dodds Bivd., Suite 100
PO Box 1522
Mt. Pleasant, SC 29445-1522
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
o ‘ NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON .
! CIVIL ACTION No. [O-CP-10~ 10495
Project: Intermodel Container '
Transfer Facility
Tract: 11 :

South Carolina Department of Commerce, AFFIDAVIT
Division of Public Railways,
Condemnor,
Vs. =
® = B
£ (=)
Clemson University, \ a‘;—n - a
.zg . %
Landowner, ok
Y
and o% ?:g
€3 .C
Charleston Naval Complex Redevelopment \' a% ,’_
Authority, ‘ \ e —-l
City of North Charleston, }
Commissioners of Public Works of the City
of Charleston,

. North Charleston Sewer District,
BellSouth Telecommunications, Inc.,
Business Telecom, Incorporated,

South Carolina Electric & Gas Company,

- and Charleston County School District,

Other Condemnees.
Personally appeared before me Keith M. Babcock, who, being first duly sworn, deposes and
states:
1. That amount tendered by the Condemnor to the Landowners in the Condemnation
Notice has beeﬁ effectively rejected;

2. That the Condemnor demands a trial no earlier than sixty (60) days after the date of .
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service of the affidavit upon the Landowner;

3. That the Condemnor demands a trial by jury;

4. That, at this time, the Condemnor does not demand that this action be given priority
over othef cases; and

5. That the Clerk of Court-should notify the following Condemnees of the call of the
case:

The Honorable David H. Wilkins

c/o Ms. Angela E. Leidinger

Executive Secretary to Board of Trustees
Clemson University

1201 Main Street, Suite 1950

Columbia, South Carolina 29201

Further affiant sayeth not.

PN

Keith M. Babcock

Sworn to gnd subs ribéd before me
this 24" day of M 2010.

Notary Public for South Cardlina
My Commission Expires: | Z / ?z 30/6
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Project: Intermodal Container Transfer Facility
Tract 11

South Carolina Department of Commerce,
Division of Public Railways,

Condemnor,
V.
Clemson University,

Landowner,
and
Charleston Naval Complex Redevelopment
Authority, City of North Charleston, Commission
of Public Works for the City of Charleston, North
Charleston Sewer District, Bell South
Telecommunications, Inc., Business Telecom,
Incorporated, South Carolina Electric & Gas
Company and Charleston County School District,

Other Condemnees.

) IN THE COURT OF COMMON PLEAS
) FOR THE NINTH JUDICIAL CIRCUIT

CASE NO.: 2010-CP-10-10495

=
= =2
oe 5 N
e B =
70(-—‘\)(
ﬁ'ywm
o
2 3 O
ov
O oA

civ:)‘g
R~
[er]

NOTICE OF APPEARANCE

)
)
)
)
)
)
) -
)
)
)
)
)
)
g
). (JURY TRIAL DEMANDED)
)

)

)

)

)

)

)

)

)

)

)

COMES NOW, Abigail B. Walsh,‘ and the law firm Williams & Walsh, LL.C, hereby

respectfully entering their appearance as the attorneys of record for Other Condemnee Charleston

County School District. ~ Other Condemnee hereby demands a jury trial on the issue of just

compensation.




Charleston, South Carolina,
May 19, 2011

Respectfully submitted,

i

WILLIAMS & WALSH, LLC

125-A Wappoo Creek Drive, Suite 202:

Charleston, SC 29412

Tel: 843-722-0157

Fax: 843-762-2198
Abigail@williamsandwalshlaw.com

Lk td

Abiggl B. Aish (SC Bar No. 71291)

Attorneys for the Defendant
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" District, Bell South Telecommunications,

~ District, '

STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Project:  Intermodal Container
Transfer Facility

Tract 11

South Cérolina\Department of Commerce,
Division of Public Railways,

V.

. Clemson University,

Landowner,

AND

Charleston Naval Complex Redevelopment
Authority, City of North Charleston,

Commissioner of Public Works for the City )
of Charleston, North Charleston Sewer

)
)
)
)
)
)
)
)
)
)
)
)
Condemnor, )
: )
)
)
)
)
)
)
)
)
)
)
)

Inc., South Carolina Electric & Gas
Company, and Charleston County School

Other Condemnees.

(NP N g A g

IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT
CASE NO. 2010-CP-10-10495 2

CONDEMNOR’S MEMORANDUM
IN OPPOSITION TO OTHER
CONDEMNEE CHARLESTON
COUNTY SCHOOL DISTRICT’S
MOTION FOR THE COURT TO
ORDER CONDEMNOR

TO DEPOSIT FUNDS PURSUANT TO
SOUTH CAROLINA’S EMINENT
DOMAIN PROCEDURE ACT

This is a condemnation action. Other Condemnee Charleston County School District

(“School District”) has moved for an order requiring Condemnor South Carolina Dgpartment of

Commerce, Division of Public Railways (“Railways™) to deposit funds pursuant to South

Carolina Fminent Domain Act. As set forth below, the Act does not require such a deposit, and,

even if it did, School District has no standing to make such a motion.
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GENERAL BACKGROUND

On December 23, 2010, pursuant to the South Carolina Eminept Domain Act, Section 28-
2-10, et. seq., Railways filed the above-captioned condemnation action on an enfire 69.963 acre
parcel of ‘land on the former U.S. Naval Base in Charleston\County, South Carolina, which was

_owned in fee simple by Clemson University. This was a total takingvof the property for the
public purpose of construction and operation of an Intermodal Container Transfer Facility and
associated railway lines. (See Exhibit A — Condemnation Notice and Tender of Payment). No
Right to Take Challenge action was filed by School District at any time to take issue with this
condemnation action. See 28-2-220(C) and 28-2-280(C)(7).

In preparation for and as part of the overall plan to condemn the subject property for this
purposé, Railways retained Whitener & Wharton, P.A., a law firm, to perform the necessary title
work on the property to help determine What interests might be affected by the condemnation.
As a result of that legal work, and out of an abundance of caution, School District was named an
Other Condemnee in this condemnation action by virtue of a possible sublease agreement on a
portion of the subject property. See 28-2-30(6). Condemnor Réilways determined that just
compensation for the entire property to be the sum of Nine Million Six Hundred Forty-Five
Thousand Dollars ($9,645,000) and tendered the same to the Landowner, Clemson University,
upon the filing of the action.

Other Condemnee School District has since filed a civil action in Charleston County
Court of Common Pleas to ascertain what, if any, interest it does have in fhe subject property.
Condemnor, Landowner Clemson University, and Other Condemnee City of North Charleston

strongly disagree with School District’s claim to any portion of the subject property, believing
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that any such interest was extinguished by time, breach of contract, and/or reverter. At most the
only éortion of the property that School District could possibly claim is what has been asserted in
that related civil action. Importantly, School District’s calculation and claim of its interest has
continued to change since the filing of that other action, and each new calculation and claim
remains unsubstantiated. Originally, the claim was for approximately 9.72 acres of the total
69.963 acres taken by Railways, but most recently School District has amended its Coml.)laint to
include an ambiguous claim to the total property, deleting the acreage calculation and relying on
the term “sufplus property” to identify its ihterest. Recently, in discovery in that action, the
School District has produced a map depicting the approximately 17.5 acres to which it now

claims some type of interest.

ARGUMENT

The Requirements of South Carolina Code Ann. § 28-2-230
Not Applicable to this Action

Other Condemnee School District has filed the instant Motion, citing South Carolina
Code Ann. § 28-2-230, to try to force Condemnor to deposit the entire Nine Million, Six
Hundred Forty-Five Thousand ($9,645,000.00) Dollars with the Clerk of Court. School
District’s reliance on the requirements of §28-2-230 (South Carolina’s “quick-take” statute) as
the basis for its Motion is erroneous and fatal to its Motion, as the Condemnor elected to file the
instant condemnation action pursuant to South Carolina Code Ann. §28-2-240 rather than
seeking a “quick-take.” (Notice of Condemnation at para. 15.) The distinction is vitally
important to the disposition of this Motion.

South Carolina Code Ann. § 28-2-230 is a “quick-take” statute that provides a condemnor

the option of immediately taking possession of property by making a permissive deposit of the
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appraised value. See S.C. Code Ann §28-2-90(b)(identifying the making of a pre-condemnation
payment as one of four ways a condemnor can take possession of propcrty)l.
S.C. Code Ann. §28-2-230 provides in part:

(A)If the landowner rejects or does not accept the amount tendered as just
compensation within the thirty-day period then the condemnor may file the
Condemnation Notice with the clerk of court and deposit with the clerk the
amount of just compensation stated in the notice....

(B) The condemnor then shall serve written notice of the action upon the condemnees
and may proceed to take possession of the property or interest in the property
described in the Condemnation Notice pursuant to Section 28-2-90.

The provisions of this section allow a condemnor to take immediate possession of the property
~ while providing a landowner with the sum of the’just compensation stated in the notice from
which to draw down during the course of the controversy.

Section 28-2-240, however, contains no such requirement of deposit, and Condemnor has

complied with this section in its entirety:

* (A) If the condemnor elects to proceed under this section, and the amount
tendered in the Condemnation Notice is rejected, the condemnor shall file the
Condemnation Notice with the clerk of court, if not already filed, and shall serve
upon the landowner and file with the clerk an affidavit stating: ~

(1) that the amount tendered in the Condemnation Notice has been rejected;

'A condemnor may take possession of property:
(1) at any time upon receipt of written consent of the record owner or owners of fee simple title to the property;
(2) upon payment to the owner of mutually agreed compensation;

(3) upon deposit with the clerk of court in the county in which the property to be condemned is situated, the amount
stated in the Condemnation Notice as just compensation for the property, the amount having been determined by the
condemnor pursuant to Section 28-2-70(a) before initiating the action;

\

(4) upon payment to the owner or deposit with the clerk of court of the amount determined by the appraisal panel or
awarded by the judgment in the condemnation action.

N
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(2) that the condemnor demands a trial not earlier than sixty days after the date of
“service of the affidavit, which date must be certified on the copy filed with the
clerk; ‘ :

_(3) whether the condemnor demands a trial by jury or by the court;

(4) whether the condemnor demands that the trial be given priority over other
cases; and

(5) the name and known address of each landowner whom the clerk should notify
of the call of the case for trial. The affidavit may be executed by the condemnor
or by its attorney. '

(B) After the filing of the affidavit, the case shall proceed as provided in Article 3.
Despite School District’s attempt to focﬁé the> Court’s éttention on an inapplicable section
of the Act, Condemnor has.acted pursuant to Section 28-2-240, which has no such provisibn or
requiremeht of the requested deposit; Condemnoj has not taken im’mediéte possession of the
subject property; and thus it should not be forced to deposit the amount of the just compensation

stated in the Notice.

School District is Not the Landowner

Even arguendo, allowing for section 28-2-230 to somehow apply to the present case,
School District is not the “landowner” as contem;lated by the language of the Act.
“Landowner” isA specifically defined as ‘fone Or more cor;demnees having a record fee simple
interest in the propirty condemned or any part theréof, as distinguished from condemng:es who

possess a lien or other nonownership interest in the property....” Section 28-2-30(12) and see 28-

2-30(6). School District does not now have nor ever did it have record fee simple title; Clemson

University? does have such ownership and has made no effort to force Condemnor to deposit the

amount of the just compensation stated in the Notice. Thus, School District has no standing to

“The Landowner, Clemson University, and the Condemnor Railways have been negotiating a resolution of this
condemnation action, which will involve other property being given in exchange for the subject condemned
property. In order to assist the Condemnor in removing some tanks from the property, Clemson recently granted a .

Consent to Possession by the Condemnor, pursuant to S.C. Code Ann. § 28-2-90.
5
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make such a request as, even should the Court require the deposit, School District would have no
legitimate interest in any portion of the funds.

School District’s Purported Interest is Unknown

Similarly, School District’s purported interest in the subject property has yet to be
determined (even by it). Clemson University and Condemnor both strongly disagree that any
School District interest exists at all and will prove that any such claim was extinguished by
expiration of time, breach of contract, and/or reverter. Regardless, at the most, School District’s
interest would be a percentage of the overall subject property. Even should Section 28-2-230
apply, at this time .it would be impossible for this Court to attempt to determine School District’s
) interest and/or the amount of the just compensation that would need to be deposited to cover that
portion.

CONCLUSION

For all of the reasons discussed herein above, Condemnor respectfully asks the Court to

deny Other Condemnee’s Motion for the Court to Order Condemnor to Deposit Funds Pursuant

to South Carolina’s Eminent Domain Procedure Act.

LEWIS, BABCOCK & GRIFFIN, L.L.P.
-Keith M. Babcock

Ariail E. King

J. Ryan Heiskell, of Counsel

///e.//j%’

1513 Hampton Street

Post Office Box 11208
Columbia, South Carolina 29211
(803)771-8000
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Columbia, South Carolina
January 6,2014

Karen Blair Manning

South Carolina Department of Commerce,
Division of Public Railways

1201 Main Street, Suite 1600

Columbia, South Carolina 29201
(803)737-1603

Joseph P. Griffith, Jr.

Joe Griffith Law Firm, LLC

7 State Street

Charleston, South Carolina 29401
(843)225-5563

Derek F. Dean

Simons & Dean

147 Wappoo Creek Drive, Suite 604
Charleston, South Carolina 29412
(843)762-9132

Attorneys for the Condemnor
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS -

NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON | B
CASENO. /0-CP-/0 /057

Project: Intermodel Container
Transfer Facility
Tract: 11

South Carolina Department of Commerce,
Division of Public Railways,

CONDEMNATION NOTICE AND

.. Condemnor, TENDER OF PAYMENT
vs. (Jury Trial Demaﬂded)
Clemson University, @ = ;
. oes 9
Landowner. . \;;': c‘:; ‘F':
= D _
o '
and \ i m
| | 84 = O
Charleston Naval Complex Redevelopment \, %‘é <@ :
City of North Charleston, ' 1
Commissioners of Public Works of the City ’
of Charleston, -

North Charleston Sewer District,
BellSouth Telecommunications, Ific.,
Business Telecom, Incorporated,

South Carolina Electric & Gas Company,
and Charleston County School District,

Other Condemnees.

s

TO: CLEMSON UNIVERSITY AND OTHER CONDEMNEES NAMED ABOVE:

Pursuant fo the South Carolina Eminent Domain Act, Section 28-2-10, et. seq., South

Carolina Code of Laws (1976, amended), you are hereby notified as follows:

1. The South Carolina Department of Comtmerce, Division of Public Railways, is the

Condemnor herein and seeks to acquire the real property described herein in fee simple for public

C EXHIBIT
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purposes.
| 2. Clemson University i$ named as Landowner in this action by virtue of its claim of

title as shown by the following deed recorde& in the RMC Office for Charleston County, South
Carolina:

Deed dated February 28, 2007, and recorded September 21, 2007, in

Deed Book F-639 at Page 773; and Deed dated February 8,2010, and

recorded February 9, 2010, in Deed Book 106 at Page 292. Grantor -

City of North Charleston. .

3. Charlestoh Naval Complex Rgdevelopment Authority is named as .an Other
Condemnee in this action by virtue of certain easerﬁents, declarations, reservations, covenants, and
restrictions on the subject property.

4. . City of North Charleston is named as an Other Condemnnee in this action by virtue
of certain easements, declarations, reservations, cm./enants, and restrictions, on the subjéct property.

5. City of North Charleston aiso is named as an Other Condemnee in this action by
virtue of a pbssible conditional right of repurchase and possible terms of a Transfer and Option
Agreemeﬁt on the subject property.

6. Commissioners of Public Works of the City of Charleston are named as an Other

Condemnee in this action by virtue of the operation of a water distribution system and certain

- _easements on the subject property. The rights and interest to be acquired by the Condemnor in the

subject action are specifically subordinate to and subject to those of Commissioners of Public Works
of the City of Charleston and any conflict between the occupation or use of the subject property as
between the Condemnor and Commissioners of Public Works of the City of Charleston shall be

resolved to the satisfaction of Commissioners of Public Works of the City of Charleston.
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7. North Charleston Sewer District is named asan Other Condemnee in this action by
virtue of the operation of a sewer system and ccrt;in easements on the subject property. The rights
and interest to be écquired by the Condemnor in the subject action are specifically subordinate to and
subject to those of North Charleston Sewer District and ;cmy conflict between the occupation or use
of the subject p’rop;xty as between the Condemnor and North Charleston Séwer District shall be
resolved to the satisfaction of North Charleston Sewer District.

8. BellSouth Telecommunications, Inc. is naﬁed as-an Other Condemnee in this action
by virtue of ceitain easements on the subject property. The ri ghté and interest to be acquired by the
Condemnor in the subjec"c action are specifically subordinate to and subject to those of BellSouth
Telecommunications, Inc. and any conflict between the occupation or use of the subject property as |
between the Condemnor and BellSouth Telecommunications, Inc. shall be resolve.d to the
satisfaction of BellSouth Telecommunications, Inc.

9. - Business Telecom, Incorporated is named as an Other Condemnee in this action by
virtué of certain easements on the subject propg:rfy. The rights and interest to be acquiréd by the
Condemnor in the subject action are specifically subordinate to and subject to those of Business
Telecom, Incorporated and any conflict between the occupation or use of the subject property as
between tixe Condemnor and Business Telecom, Incorporated shall be resolved to the satiéfacticm
of Business Telecom, Incorporated.

1'0. South Carolina Electric & Gas Company is named as an Other Condemnee in this -
~ action by virtue of certain easements c.m the subject property. The rights and interest to be acquired
by the Condemnor in the subject action are specifically subordinate to aﬁd subject to those of South

“Carolina Electric & Gas Company and any conflict between the occupation or use of the subject
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property as between the Condemnor and South Carolina Electric & Gas Company shall be resolved
to the satisfaction of South Carolina Electric & Gas Company..

11.  Charleston Naval Complex Redevelopment Authority and Charleston County School
District are each named aé an Other Condemnee in this action by virtue of a possible sublease
agreement, as amendéd, on a portion of the subject property. - )

12. Exhibit A, attached hereto and incorporated herein by reference, is a description of

the real property subject to this action and a description of the interest sought by the Condemnor.

~

13. The South Carolina Department of Commerce, Division of Public Railwéys, isvested
with the power of eminent ddmair’l pursuant to Section 13-1-1330(5) and Section 28-2-60, South

Carolina Code of Lawé (1976, as amended). -

14, The property sought herein is to be acquired for public purposes, more particularly

for the construction and operation of an Intermodel Container Transfer Facility and associated
railway lineé, in Charleston County, South Carolina, as well as additional development.

15 This action is brbught-.pursuant to Section 28-2-240, South Carolina Code of Laws,
(1976, as amended).

16.  The South Ca;ol'ma Department of Commerce, Division of Public Railways, has

complied with the'réquirements set forth in Section 28-2-70(A), South Carolina Code of Laws,

(1976, as amended), by having the subject property interests appraised and making the appraisal

available to the Landowner where required by law, and certifies to the Court that a negotiated
resolution has been attempted prior to the commencement of this action.
17.  Attached as Exhibit B to this Condemnation Notice is a sketch, map, or diagram of

the property to be taken.

R 086




18.  Project plans are available for inspection at 540 E. Bay Street, Charleston, South
Carolina 29403
19. ~ THE CONDEMNOR HAS DETERMINED JUST COMPENSATION FOR THE

PROPERTY AND RIGHTS TO BE ACQUIRED HEREUNDER TO BE THE SUM OF NINE

: MILLION SIX HUNDRED FORTY-FIVETHOUSAND DOLLARS ($9,645,000) AND HEREBY

TENDERS PAYMENT THEREOF TO THE LAND OWNER

20.  Payment of this amount will be made to the Landowner if within thfrty (30) days of
service of this Condemnation Notice, the Landowner in writing requests payment, and agrees to
execute any instruments necessary to convey to the Condemnor the property interests and rights

descnbed hereinabove. The Agreement and Request for Payment must be sent first class mail with

" return receipt requested or delivered in person to Condemnor, care of Keith M. Babcock, Esquire,

1513 Hampton Street, Post Office Box 11208, Columbia, South Carolina 29211. If no Agreement

and Request for Payment is received by the Condemnor within the thirty (30) day period, the tender -

is considered rejected.

21. . Ifthetenderis rej ected, the Condemnor hasthe right to file this Condemnation Notice
with the Clerk of Court of the County where the propérty is situated and deposit the tender amount
with the Clerk. The Cc;naemor shall give the Landowner notice that it has dqhe S0 ~a.nd may
proceed to take possession of the property interests and exercise the rights described in this
Condemnation Notice.

22.  ANACTION CHALLENGING THE CONDEMNOR’S RIGHT TO ACQUIRE THE
PROPERTY AND RIGHTS DESCRIBED HEREINMUST BE COMMENCED IN A SEPARATE

PROCEEDING IN THE COURT OF COMMON PLEAS WITHIN THIRTY (30) DAYS OF THIS
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CONDEMNATIbN NOTICE, OR THE LANDOWNER WILL BE CONSIDERED TO HAVE
WAIVED THE-CHALLENGE.

23.  THE CONDEMNOR HAS ELECTED NOT TO UTILIZE THE APPRAISAL
PANEL PROCEDURE. Therefore, if the tender herein is rejected, the Condemnor shall notify the
Clerk of Court and shall demand a tﬁal to determine tﬁe' amount of just compensation to be paid.
A copy of that notice must be served on the Landowner. That notice shall state whether the
Condemnor demands a trial by jury or by the Court without a jury. The Landowner has the riéht to
demand a trial by jury. The case may not be called for trial before sixty (60) days after the service
of that notice, but it may .there‘after be given priority for trial over other civil caseé. The Clerk of
Court shall give the Landowner written ﬁotice by mail of the call of the casefor trial.

24. ~ THEREFORE, IF THE TENDER HEREIN IS REJECTED, THE LANDOWNER
IS ADVISED TO OBTAIN LEGAL COUNSEL AT ONCE, IF NOT ALREADY OBTAIN ED

25.  Inthe event the Landowner accepts the amount tendered in this Notice, the attached
Agreement and Request form should Be signed and returned to the undersigned attorney for the

Condemnor within thirty (30) days of your receipt of this Notice.
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Columbia, South Carolina

- December Z:L, 2010

LEWIS & BABCOCK, L.L.P.
A. Camden Lewis

Keith M. Babcock

Ariail E. Kin

N i df

1513 Hampton Street

- Post Office Box 11208

Columbia, South Carolina 29211
(803)771-8000

~ Karen Blair Manm'rig

South Carolina Department of Commerce
Division of Public Railways
1201 Main Street, Suite 1600

. Columbia, South Carolina 29201
(803)737-1603

Attorneys for the Condemnor
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EXHIBIT A

REAL PROPERTY SUBJECT TO THIS ACTION
AND TO BE ACQUIRED IN FEE:

TRACT 11:

All that piece, parcel or tract of land, together with the buildings and improvements thereon, situated, lying
and being the City of North Charleston, Charleston County, South Carolina, containing 69.963 Acres, more
or less, and shown as "NEW LOT B” on a plat entitled “PLAT SHOWING THE ABANDONMENTS OF .
PROPERTY LINES AND THE COMBINING OF TMS PARCELS 400-00-00-050; 400-00-00-076, 400-00-
00-077; 400-00-00-078; 400-00-00-100; 400-00-00-115 TO CREATE NEW LOT A 14.981 ACRES: LOT
B69.963ACRES: LOT C 10.00 ACRES LOCATED FORMER NAVAL BASE COMPLEX CITY OF NORTH
CHARLESTON, CHARLESTON COUNTY, SC", prepared by Forsberg Engineering and Surveying, Inc.,
dated July 31, 2007, and revised August 28, 2007, and recorded in the RMC Office for Charleston County
: |n Plat Book EK at pages 968 and 969.

. SAID parcel having such metes, bounds, buttings, dlmenSIons and boundanes as reference fo said plat
more fully and at large appear.

TOGETHER WITH a non—excluswe right of access in common with the City of North Charleston, its
successors and assigns and others over existing roads controlled by the United States of America that
access the said parcels, as said roads may be relocated from time to time.

This being the same property heretofore conveyed to Clemson University by Quit-Claim Deed of the City
of North Charleston, dated February 28, 2007 and recorded September 21, 2007 in Deed Book F-639 at
page 773; and by Quit-Claim Deed of the City of North Charleston, dated February 8, 2010 and recorded
February 9, 2010 in Deed Book 106 at page 292. .

FOR INFORMATIONAL PURPOSES ONLY: TMS Nos 400-00-00-050 and 400-00-00-180
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
.COUNTY OF CHARLESTON

South Carolina Department of Commerce, )
Division of Public Railways, ) CASE NO. 2010-CP-10-10495
[X] Condemnor, )
) MOTION ASSIGNED TO SPECIAL REFEREE
\Z ) .
) MOTION AND ORDER INFORMATION FORM
Clemson University, et al. ) AND COVER SHEET
[ ] Landowner, ). '
Condemnor's atloracy: Landowner's attorneys:
Keith M. Babcock, SC Bar No. 456 Newman Jackson Smith, Esquirc
Lewis Babcock L.L.P. Nelson Mullins Riley & Scarborough, LLP
Post Office Box 11208 151 Meeting, Street, Suite 600
Columbia, South Carolina 29211 Charleston, South Carolina 29401-2239
phone: (803)771-8000 fax: (803)733-3534 (843)534-4309
e-mail: kmb&Mewisbabeock.com jacksmith@nelsonmullins.com

[X] MOTION HEARING REQUESTED  (attach written motion and complete SECITONS 1 AND HI)
[] FORM MOTION, NO HEARING REQUESTED (complete SECTIONS [1 AND I11)
|1 PROPOSED ORDER/ CONSENT ORDER (complete SECTIONS 11 AND III) .

SECTION I: Hearing Information
Nature of Motion: Motion to Transfer Case to Non-Jury Docket
Estimated Time Needed: 30 Minutes Court Reporter Needed:  [X] Yes/[] No

SECTION II: Motion/ Order Type
[} Written motion attached
[] Form Motion / Order
I hereby move for relief or action by the court as set forth in the attached proposed order.

Signature of Attorney for [X] Condemnor /[ ] Landowner Date Submitted

SECTION I1I: Motion Fee
[X] PAID - AMOUNT: $25.00 J
{] EXEMPT: [] Rule to Show Cause in Chiid or Spausal Support
(check reason) [ ] Domestic Abuse or Abuse and Neglect -
[] Indigent Status {1 State Agency v. Indigent Pa
{] Sexually Violent Predator Act [1 Post-Conviction Relief
[] Motion for Stay in Bankruptcy
[1 Motion for Publication [] Motion for Execution {Rule 69, SCRCP)
(] Proposed order submitted at request of the court; or, '
reduced to writing from motion made in open court per judge’s instruction
Name of Court Reporter:

[1 Other:
JUDGE'S SECTION
Judge
[] Motion Fee to be paid upon filing of the attached order,
(] Other. CODE: Date:
CLERK'S VERIFICATION
Collected By: DATE FILED:

(1 MOTION FEE COLLECTED:
{] CONTESTED - AMOUNT DUE:

SCCA/233 (11-03)
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IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT
CASE NO. 2010-CP-10-10495

STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Project:  Intermodal Container
Transfer Facility

Tract 11

South Carolina Department of Commerce,
Division of Public Railways,

Condemnor, CONDEMNOR’S MOTION ,
2 TO TRANSFER CASE TO THE
NON-JURY DOCKET _
. B , . b
Clemson University, o =
= =
Landowner, ?“,C % T}
2 \_'ﬂr < =
",-'L.’ ! r
/"~‘,;: ‘\) ﬁ.
and 9"7—9 - e
Charleston Naval Complex Redevelopment %3 ‘::
Authority, City of North Charleston, -’*:g;,) ot}

Commissioner of Public Works for the City
of Charleston, North Charleston Sewer
District, Bell South Telecommunications,
Inc., South Carolina Electric & Gas
Company, and Charleston County School
District,

Other Condemnees.

N e M N N S N N N e N N i N N N S N N N N N S N N N N M s N N N S

The Condemnor, South Carolina Department of Commerce, Division of Public Railways
(‘Y‘Railways”), hereby moves to transfer fhis case to the Non—Jur); Docket.

The grounds for this motion are as follows:

This matter is a condemnation action in which Rail\;\/ays condernned an approximately -

70-acre tract of propérty owned by Clemson University (“Clemson™). The condemnation notice
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was filed by Railways on December 22, 2010. The Charleston Couﬁty School District (“the
Diétricl”),vwas one of several “Other Condemnees.” The District’s interest pertains to a 3.74 acre
portién of Clemson’s property where the District prexious]y operated its Academic Magnet High
School (“School”). |

Because certain issues needed to be decided for both the_ condemnation case and a relgted
case (Charleston County School District v. Clemson University, C/A 12-CP-10-5093), the palfties
agreed to transfer these issues to a Limited Special Referee, John Massalon. The Limited Special
/Referee has now.ruled on the issues before him and the instant case can proceed. However,
Railways has resolved the condemnation case with regard to the Landowner, Clemson
Univgrsity. This resolution does not include a monetary payment to Clemson, so instead of a
division of the proceeds to the “Other Condemnees” pursuant to S.C. Code Ann. § 28-2-460, this
Court must determine: (1) whethér the Other Condemnee District’s equitable interest is
compensable; (2) what the interest is; (3) whether the int;:rest has value; and, (4) if it has value,
what that value is.

The grounds for transferring this case to the non-jury roster are:

I.  The South Carolina Eminent Domain Procedures Act (S.C. Code § 28-2-10, et

'seq.) only gives a Landowner a ri;ght to a jury trial, not the Other Condemnees.

2. The “equitable interest” found by the Limited Special Iieferee calls for this Court
sitﬁng in equity, not a jury, to determine the nature, exfént, and value (if any) of the equitable
interest, as well as whether any equitable defenses affect the equitable interest.

3. Any compensation owed t’o the District, if any, should be determined by this

Court in an equitable proceeding similar to that provided in 8.C. Code Ann. § 28-2-460. .
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This motion will be further supported by a memorandum of law and any oral argument

permitted at a hearing on this matter.

Columbia, South Carolina

My 3/,2016

y/ o 4

(Keith M. Babcock

Arail E. King

LEWIS BABCOCK L.L.P.

1513 Hampton Street

Post Office Box 11208
Columbia, South Carolina 29211
(803) 771-8000

Karen Blair Manning

South Carolina Department of Commerce
Division of Public Railways

1201 Main Street, Suite 1600

Columbia, South Carolina 29201
(803)737-1603

Joseph P. Griffith, Jr.

Joe Griffith Law Firm, LLC

7 State Street

Charleston, South Carolina 29401
(843) 225-5563

Derek F. Dean

SIMONS & DEAN

147 Wappoo Creek Drive, Suite 604
Charleston, South Carolina 29412
(843) 762-9132 '

Stephen A. Spitz

Stevens & Lee

151 Meeting Street, Suite 350
Charleston, South Carolina 29401
(843)414-5080

Attorneys for South Carolina Department of
Commerce, Division of Public Railways

R 095



~ IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT
CASE NO. 2010-CP-10-10495

STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Project:  Intermodal Container
Transfer Facility

Tract 11

South Carolina Department of Commerce,
Division of Public Railways,

CONDEMNOR’S MEMORANDUM

Condemnor,
IN SUPPORT OF ITS MOTION
V. TO TRANSFER TO THE NON-JURY
DOCKET :
Clemson University,
Landowner,
and o
- < o S
Charleston Naval Complex Redevelopment o2 “_‘ —
Authority, City of North Charleston, i@ 5008
Commissioner of Public Works for the City { AN
of Charleston, North Charleston Sewer I «
District, Bell South Telecommunications, S _—3 =
Inc., South Carolina Electric & Gas %gg =
Company, and Charleston County School = ~

District,

Other Condemnees.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

B

The Condemnor, South Carolina Department of Commerce, Division of Public Railways

(“Railways™), hereby submits this Memorandum in support of its Motion to Transfer this case to

the Non-Jury Docket.
INTRODUCTION/PROCEDURAL HISTORY

This matter is a condemnation action in which Railways condemned an approximately

70-acre tract of property owned by Clemson University (“Clemson”). The condemnation notice
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was filed by Railways on December 22, 2010. The Charleston County Schgol District (“the
District™), was one of several “Other Condemnees.” The District’s interest pertains to a 3.74 acre
portion of Clemson’s property where the District previously operated its Academié Magnet High
School (“School”).

Because certain issues needed to be decided for both the condemnation case énd a related
case (Charleston County School District v. Clemson Uhiversity, C/A 12-CP-10-5093), the parties
agreed to transfer these iséues to a Limited Special Referee, John Massalon, to determine those
issues. The Limited Special Referee has now ruled on the issues before him and the instant case
is proceeding forward.

Railways has resolved the condemnation case in principle with regard to the Landowner

_Clemson. This resolution does not include a monétary payment to Clemson, so instead of a
division of the préceeds to the “Other Condemnees” pursuant ‘to S.C. Code § 28-2-460, the Court
must determine whether the Other Condemnee District’s equitable interest is compensable; what
the interest is; whether the interést has value;\and., if it has value, what that value is. |

FACTUAL BACKGROUND

On September 10, 1996, the United States Government leased certain property
("Primary Lease") on the Charleston Naval Complex to the Charleston Naval Complex -
Redevelopment Authority (“RDA”). On September 10, 1996, the “RDA” entered into a
Sublease Agreement with the District. The Sublease attached the Primary Lease and
incorporated the Primary Lease by reference. The Sublease attached a map on which the
area was identified by a cross-hatched marking, which’ identiﬁéd the Property to be
subleased as the building identified as Building 199 (known as Cochrane Hall) and the

adjacent parking area (the "Property”). This area on the map was subsequently determined
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to be 3.74 acres, and this Property is at issue in this case.

Paragraph 6 of the Sublease provided for the term of the Sublease. This paragraph 6 of
the Sublease was replaced in its entirety by the First Amendment to the S}lblease entered into
by the ‘RDA and the District on February 26, 1998 (the "Amendment") and provided for an
initial five (5) year term with the right to extend in five year-increments upon written
notice, for a maximum of fifty-(50) years. The District failed to provida proper written notice
for an extension and the Sublease expired on September 3, 2001. The issue of the expiration
of the lease and whether the District had renewed (and whether that renewal was for a term of
50 years as the District claialed) was one of several issues referred to and resolved by the
Limited Special Referee (Copies of the Limited Special Referees Orders dated October 22,
2015 and February 23, 2016 are attached). The Limited Special Referee détermincd that
after September 3, 2001, the District continued as a tenant at will in the Property.

In 2002, the District Board decided to move the School ta a new.building at the
former Bonds Wilson High School site (“Bonds Wilson site?) along with the School of
the Arts and began the master plan for that move. The Board specifically chose to
construct the new jo'int schaol campus at the Bonds Wilson site over the Charleston Naval
Complex, at least in part due to environmental concerns at the‘ Naval Complex. The Board
initiaﬂy intended to construct both schools between 2005 and 2009.

In 2003, the District stopped paying rent due to the amount of improvements that
the District had made to the Property pursuant to its agreement with the RDA. Paragraph 5
of the Sublease provided that the District's expenses for building improvements, alterations,
and additions would be credited against rental payments in the event ownership had not been

conveyed to the District by the end of the initial five (5) year term. In 2003, the RDA
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provided the District with a refund of approximately Thirty-thousand Dollars ($30,000.00)
and notified the District that it would no longer be required to pay ren;ﬁ. :

By quitclaim deed recorded August 19, 2004, the United States Government conveyed
certain property to the RDA, including the Property used by the District. By deeds in 2007'
and 2010, the RDA conveyed the entire parcel to the City. The 3.74 acre are'a used by the
School was included in the second deed.

During this time frame, the District continued its plans to move the School away from
the Naval Base property. Iﬁ 2008, the District began construction on the new facility for the
new School at the Bonds Wilson site, with the intention to open by 2016. The Disltrict moved
the ‘School to the neW facility at the Bonds Wilson site in the spring of éOlO. On December
22, 2010, the South Carolina Depértment of'Commerce, Division of Public Railways filed its

condemnation notice. -

' Inthe hearing before the Limited Special Referee, the District initially claimed that it had
exércised the right to extend the lease and thét the lease was extendef;i for a 50 year term--an
argument that was rejected by the Limited Special Referee. Alternatively, the District claimed
that after the RDA conveyed‘ the Property to the City, the District had either equitable title to
the 3.74 acr'e School campus and/or an eq-uitable interest in the 3.74 acre School parcel
because ‘of improvements to that Properfy. The Liﬁlited Special Referee found that the District
did not have equitable ﬁtle to the Property at the time 'it v;ras conveyed to the City by RDA.
The Limited Special Referee did find that the District “had an equitable interest in the 3.74
acre [School] parcel because of improvements madé to that Property during the term of the
Sublease and [the District’s] use of the property thereafter.? However, the Limited Special

Referee did not determine whether that equitable interest had any monetary value, and if so,
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how much it was worth. Thus, as a part of this case, this Court must make determinations as

to the issues c“oncéfning the District’s “equitable interest.”

ARGUMENT

L South Carolina law only gives the landowner a right to a jury trial, not the Other -
Condemnees.

South Carolina Code Ann. § 28-2-310 governs the mode of trial for condemnation actions
and provides:

If the condemnor and the landowner have demanded trial by the court without a

jury, the clerk shall place the action on the nonjury trial roster. Otherwise, the

action must be placed on the jury trial roster.
S.C. Code § 28-2-310.! There is no mentioh of “other condemnees” in that section, nor does any

other section address the mode of trial afforded to “other condemnees.”? South Carolina case

law also indicates that the right to a jury trial is the landowner’s ri ght to exercise or waive.

Richland Cty. v. Lowman, 307 S.C. 422, 424, 415 S.E.2d 433, 434 (Ct. App. 1992) (“Ina
condemnéltion proceeding, a landowner has right to demand a trial by jury, however this right
can be waived.”). In other words, only the lando“.mer, and not the “Other Céndefnnees,” ar;: '
entjgéd to a trial by jury.

Here, the Landowner is Clemson University. RailWays and Clemsop-are resolving
the matter as to the condemnation of Clemson’s landA, and there will be no frial, either jury or

non-jury, as to Clemson’s compensation. The only issues before this Court are: 1) whether

! Absent statutory authority, a party is only entitled to a jury trial for matters of law, not equity.
S.C. Const. Art. 1 § 14; Lester v. Dawson, 327 S.C. 263, 267, 491 S.E.2d 240, 242 (1997)
(“Generally, the relevant question in determining the right to trial by jury is whether an action is
legal or equitable; there is no right to trial by jury for equitable actions.”)

2 In fact, one text notes: “The statutory scheme of the Act contemplates that the landowner, and
not other condemneses, is the interested party in most phases of the action.” 18 S.C. Jur. Eminent
Domain § 44.
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District’s equitable interest is compensable; 2) what the interest is; 3) whether the interest has
value; and 4) if it has value, what that value is.

II. The equitable interest found by the Limited Special Referee calls
for this Court to consider this matter sitting in equity. '

The Limited Special Referee made certain conclusions of equity, including that the
School Dist-rict held an “equitable interest” but he specifically declined to determine whether that
interest had any monetary value, and if so, how much. (pages 6-7, 9 of first Order).

Electing not to exceed his limited authority, the Limited Special Referee explicitly noted
he expressed no opinion as to the question of whether the “CCSD equitable interest has value or
what the value may be.” (page 9 of first Order).

As a result of the Limited Special Referee’s opinion, the questions before this Court are

the very equitable questions not answered by the Limited Special Referee, inciuding what value,

if aﬁy, the equitable interest found by the Limited Special Re;feree has. The equitable questions

not addressed by the Limited Special Referee are matters for this Court to decide, sitting in
equity, without a jury.

| First, the mere fact that the Special Referee explicitly held that an “eciuitable interest”

exists in the School District squarely supports the conclusion that there is nothing for a jury to

decide. It has repeatedly been determined that when no damages are awarded (as here) the

questions remaining in a case are equitable in nature. See Doe v. South Carolina Med.

Malpractice Liab. Joint Underwriting Ass’n, 557 S.E.2d 670, (S.C. 2001) (noting, in part, that it

was clearly relevant that no damages were awarded by the court as suggesting that the case’s

main purpose was really equitable). This is particularly true here, where the Limited Special
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Referee found a “an equitable interest” existed,? and any other conclusion would undercut this
express finding by the Limited Special Referee. |

Second, a review of prior cases where an “equitable interest” was found to exist has
overwhelmingly been interpreted as a clear signal folr a Judge to decide the nature and value of
" the equitable interest. There is simply nothing at all for a jury to even address or decide. See,
e.g., Kinard v. Hiers, 3 Rich Eq. 423 (1851 Court of ‘Appeals of Equity in S.C.) (holding that the
“equitable interest” that existed was to be decided solely by the lower court with no jury);

McNair v. Moore, 50 S.E.197 (S.C.1905) (finding that the claimed equitable interest was a

question of law for the lower court);* Gilkerson v. Connor, 24 S.C. 321 (S.C.1866) (finding that

an “equitable interest” was a question of equity for the Court and not- for a jury); Witsell v. City
of Charleston, 7 S.C. 88 (1876) (determining whether or not an “equitable interest” of land was
or was not within the scope of a married women’s right of separate use and holding this question

was a question of law for the Court itself to decide); White v. Kavangh, 8 Rich. 377 (1855 S.C. |

Court of Errors) (holding that scope of the phrase equitable interests in land was a question for

the Court); Oskin v. Johnson, 736 S.E.2d 459 (S.C. 2012) (transfer of an equitable interest of

31t is noteworthy concerning the School District’s main purpose, that in its closing brief, it
actually cited and argued that no less than nine different equitable maxims applied to its
argument. When a party cites and argues nine different equitable maxims, it is obvious that they
are asking the Court to sit on the “equity side” of a Circuit Court’s jurisdiction. Moreover, even
though the Limited Special Referee found that an “equitable interest” existed, there are equitable
defenses that may make the interest of little or no actual monetary value. See, for example, in
Seabrook Island Property Owners Association v. Pelzer, 292 S.C. 343, 356 S.E.2d 411 (1987),
the South Carolina Supreme Court held that the “equities clearly favorfed]” the association and
determined that the landowner’s refund claim had no value or merit based on equitable defenses
such as estoppel and acquiescence.

4 Apparently, this question was twice appealed, see McNair v. Moore, 41 S.E.829 (S.C. 1902)
(Lower Court issued a decree that both parties appealed)

7
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land from wife to LLC and whether or not this was fraud was a question of equity for the
Court)’.

Third, in the recent publication of the S.C. Bar, Soﬁth Carolina Equity: A Practitioner’s

7

M, by Lowell, Reibold, and Reibold, the authors suggest that there are 10 different general
questidns that raise equitable jurisdiction. In that list, the very first basis for equitable jurisdiction
cited by the authors is “Declarative remedies, with the objective of declaring or establlish’mg a
right or title.” Id.at Pg.13. The Limfted Speéia[ Referee in this case, in specifically ﬁn‘c\iing that
thé School District did not -have‘“equitable title,” but only an “equitable infefest” in the land,
clearly left for this court to determine 't[he scope and méaning of this phrase as applied to this
case. The Limited Special Referee also acknowledged he did not décide various argum;en'ts
previously made in this case. | |

In short, this matter should be transferred to the non-jury roster because:

(1)- The questions before the Court (including the nature, extent, and Value, if any, of the
equitable interest) are question of équity to be decided by the Court itself without the
need or aid of_anyjury.

(2) There are equitable defenses to the equifable interest found by the Limited Special
Referee.

3) Since‘ the issues present are exclusively equitable, there is nothing left for a jury to

J

decide in this case.

5 Remarkably, in over 200 years of litigation, only one South Carolina case involving an
“equitable interest-in land” was remanded the case for a jury. See, Bell v. Bell, 99 S.C. 501, 84

- S.E. 369, 369 (1914), appeal after remand 103 S.C. 95, 87 S.E. 540 (1915). That case is instantly
distinguishable as the jury issue present in that case was a question of fact as to whether a
purchaser of property had notice of a claim of title in the premises by another before the
purchase paid the purchase price. )
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HI.  Any compensation owed to the District must be determined by this Court in an
equitable proceeding similar to that provided in.S.C. Code § 28-2-460.

The S. C. Eminent Domain Procedures Act statutorily prescribes how just compensation
is to be determined between the condemning authority and the Landowner and Other
Condemnees. The Act provides for an equity proceeding to determine the rights of the
Landowﬁérs or the Other Condemnees, stating:

Unless the persons served with the Condemnation Notice agree in writing as to
whom just compensation must be made and paid, the appraisal panel
determination, verdict, or judgment must be made jointly to all the parties and
may be paid to the clerk of court. Upon making the payment, the condemnor's
obligation to pay interest upon the funds shall terminate. The payment of the
funds so awarded must be held by the clerk of court pending the final order of the
court of common pleas in an equity proceeding to which all persons served with
the Condemnation Notice must be necessary parties. From the order of the court
of common pleas there may be an appeal as provided for appeals from the court in
equity cases.

S.C. Code § 28-2-460.

[n this case, the jgst compensation to Clemson, as the Landowner, is'not monetary. Thus,
there 1s no .“payment” to be made to the Court under Section 28-2-460. However, an “equity
proceeding” similar to that provided by Section 28-2-460 must be conducted in which to
determine the issués of the District’s equitable interest.

For the reésoné set forth above, it is therefore respectfully requested that the case be-

transferred to the non-jury docket.

Keith M. Babcock /
Ariail E. King /
LEWIS BABCOCK L.L.P.
1513 Hampton Street

Post Office Box 11208
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Columbia, South Carolina
August Z2 , 2016

Columbia, South Carolina 29211
(803) 771-8000

Karen Blair Manning

South Carolina Department of Commerce
Division of Public Railways

1201 Main Street, Suite 1600

Columbia, South Carolina 29201
(803)737-1603 '

Joseph P. Griffith, Jr.

Joe Griffith Law Firm, LLC

7 State Street

Charleston, South Carolina 29401
(843) 225-5563 ~

Derek F. Dean

SIMONS & DEAN

147 Wappoo Creek Drive, Suite 604
Charleston, South Carolina 29412
(843) 762-9132 '

Stephen A. Spitz\

Stevens & Lee

151 Meeting Street, Suite 350
Charleston, South Carolina 29401
(843)414-5085

Attorneys for South Carolina Department of
Commerce, Division of Public Railways
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ISTATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

CHARLESTON COUNTY SCHOOL
DISTRICT,

Plaintiff,

VS.

CLEMSON UNIVERSITY and CITY OF
NORTH CHARLESTON,

Defendants,

STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

Project: Intermodel Container Tfansfer
Facility

Tract: 11

South Carolina Department of Commerce,
Division of Public Railways,

Cohdemn_or,
A

Clemson University,.

Landowner,
and .
Charleston Naval Complex Redevelopment
Authority, City of_ North Charleston,
Commissioners of Public Works for the City
of Charleston, North Charleston Sewer
District, BellSouth Telecommunications,
Inc., Business Telecom, Incorporated, South
Carolina Electric & Gas Company and-

Charleston County School District

Other Condemnees.
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IN THE COURT OF COMMON PLEAS

IN THE NINTH JUDICIAL CIRCUIT
CASE NO.: 2012-CP-10-5093

{

IN THE COURT OF COMMON PLEAS

IN THE NINTH JUDICIAL CIRCUIT
CASE NO.: 2010-CP-10-10495

ORDER
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. The following issues were referred to the undersigned as Special Referee:

- 1. DID THE SUBLEASE BETWEEN THE CHARLESTON COUNTY SCHOOL
- DISTRICT . (*CCSD”) AND THE REDEVELOPMENT AUTHORITY (“RDA”)
EXPIRE? ' '

2. HOW MUCH PROPERTY WAS INCLUDED IN THE SUBLEASE?

3. DID CCSD HAVE ANY RIGHTS IN THE PROPERTY AFTER IT WAS CONVEYED
BY RDA TO THE CITY OF NORTH CHARLESTON (“CITY")?

4. DID CCSD HAVE ANY RIGHTS TO THE PROPERTY AFTER IT WAS CONVEYED
FROM THE CITY TO CLEMSON UNIVERSITY?

5. DID CCSD HAVE ANY RIGHTS TO IN THE PROPERTY AT THE TIME THAT THE
CONDEMNATION NOTICE WAS FILED ON DECEMBER 22, 20107

The parties and their attorneys appeared before me for a hearing on September 23, 2014,
the hearing continued on September 24, 2014 and was then recessed until October 29, 2014
Thereafter, the hearing was reconvened on October 29, 2014 and continugd through October 31,
2014. Written closing arguments were subscqueﬁtly submitted by CCSD, the City, and a joint "~
closing was sgbmitted by the South Carolina Department of Commerce, Division of Public
" Railways and Clemson. CCSD also submitted a reply mefnorandum: Based upon the évidence
received during the hearings, the arguments of counsel and the applicable law, 1 make the

following findings of fact and conclusions of law:

DID THE SUBLEASE BETWEEN THE CHARLESTON COUNTY SCHOOL DISTRICT
(*CCSD”) AND THE REDEVELOPMENT AUTHORITY (“RDA™ EXPIRE? =

\
CCSD argues that both the September 10, 1996, Primary Lease between the United States

of America.and the RDA, and exhibits and amendments to the September 10" lease, (the “Primary
Lease”) and the September 10, 1996 Sublease between the Charleston Naval Complex
Redevelopment Authority and the Charleston County School District (the “Sublease™) remainéd in
effect until September 3, 2006. CCSD offers the following argufnents in support of this posit_ion:
o Section 6 c;f Sublease says term shall-be for five years and shall run concurrent

with the term of the Primary Lease.

* Also Section 6 says if the Primary Lease is extended, renewed or replaced, or if
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the RCA shall have by any manner or means the power to lease or subléase.the
Prop for longer than initial term and if the sublease shall not ‘have terminated
and if there is no default, then RDA agreed that lease can be extended for a
maximum of 25 years in CCSD’s sole discretion by CCSD’s written notice to
RDA prior to expiration of initial term.

CCSD claims that the January 29, 1998 letter from CCSD to Jack Sprott of
RDA which asked to extend the maximum term of the Sublease to 50 years is
sufficient notice to extend Sublease.

Also section 3 of Sublease inco_rporatés terms of Primary lease by reference so
CCSD érgues that extension of Primary automatically extended Sublease.
Consideration of the “four corners” of Primary Lease and the Sublease fnakes_ it
clear that the parties intended to inéo_rporate all terms and conditions of Pn’mary
Lease and amendments to the Primary Lease.

Two additional sections of sublease reflect an intent tovincorpovrate all terms of

~ Primary lease into the Sublease. Section 4 says upon issuance of the FOSL, '

the Lessee shall be deemed to have acquired all benefits and obligatibns of

RDA under the Primary lease. . Section 21 says that Lessee is subject to terms

. and conditions of-the Primary Lease.

Section 5.2 of the Primary Lease says that copy must be attached to any
sublease and that the sublessee is subject to terms and conditions of the Primary
Lease; and ‘

The Primary Lease, the First Amendmeht to the Primary Lease, the Second
Amendment to the Primary Lease and Sublease all refer to the same “reference

number” which shows an intent to unify the terms.

The Defendants responded with the following arguments:

The term of the Sublease is governed by Section 6 which states plainly that “the
term of this Sublease shall be for five years and shall run concurrent with the
term of the Primary Lease.

The Primary Lease was extended by amendment for five years from 9-4-01 to
9-3-06, and it is undisputed that thére was no similar amendment to the

Sublease.
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o - On February 26, 1998 the Sublease was amended and péragraph 6 of the
original Sublease was. replaced with a new paragraph 6 which lengthened the
maximum Iength of the Sublease from 25 years to 50 years.

e Defendants dispute that the January 29, 1998 letter from CCSD to Jack Sprott
of RDA asking to extend the maximum term to 50 years was sufficient notice to
extend the Sublease. | _ ,

e Fuirther, Defendapts point out that Paragraph 7 of the Sublease says that CCSD
will not stock-pile the property but agrees to make a diligent and good faith

-effort to conduct operations on premises to enhance redevelopment of former
Naval Base and that absent prior written a-pproval by the government the
property had to be used as a school. '

e .In 2002 Board of CCSD decided to move the Academic.Magnet school to
former Bonds-Wilson campus to co-locate with School of the Arts and that by
the Spring of 2010 the CCSD had stopped using the property for educational
purposes. _

e The Defendants argue that there was no amendment to the ASuble\ase with

. respect to the trailers on parcel’s 12-A and 12-B. - '
[ find that the Sublease expired on September 3, 2001, and thereafter, the CCSD continued
as a tenant at will. The construction of an unambiguous written contract is a question of law for
~ the court. J.T.M. Co. v. Vane, 323 S.E.2d 794 (S.C. Ct. App.1984). Where one construétion

makes the provision unusual or extraordinary and another construction that is equally consistent

with the language employed would make it reasonable, fair and just, the latter construction must

prevail. Farr v. Duke Power, 218 S.E.2d 431 (1975). The intent and purport of a written contract

must be gathered from the contents of the entire agreement and not from any particular clause or

portion of the contract. Bruce v. Blalock, 127 S.E.2d 439 (1962). In construing terms in
contracts, this Court must first look at the language of the contract to determine the intentions of

the parties. Superior Automobile Insurance Co. v. Maners 199 S.E.2d 719 (1973); Farr, 218

S.E.2d 431. When a contract is uhambiguous‘,.clearrand explicit, it must be construed according
to the terms the parties have used, to be taken and understood in their plain, ordinary and popular

sense. Warner v. Weader, 311 S.E.2d 78, 79 (1983). Extrinsic evidence giving the contract a

different meaning from that indicated by its plain terms is inadmissible. Superior Automobile
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Insurance Co., 199 S.E.2d 719. -

The term of the Sublease is clearly expressed in Section 6 of that document. I find that the
January 29, 1998 letter from CCSD to Jack Sprott of RDA asking for extension to term of 50 years
was not sufficient notice to extend the Sublease because it only asked to extend the maximum term
. from 25 years to 50 );ears. I further find that the provisions of the Primary Lease cited by CCSD
are not sufficient proof of the parties’ intent to modify the Sublease. Finally, the plain language
of the First Amendment to the Sublease demonstrates an intent to only modify the maximum time

period for the lease from 25 years to 50 years as requested in the January 29, 1998 letter.

- HOW MUCH PROPERTY WAS INCLUDED IN THE ISUBLEASE?

I conclude that the Sublease included both Bﬁildinga 199 (a/k/a Cochrane Hall) and parcels

12-A and 12-B as shown in the cross-hatched area on the sketch attached to Amendment Number 1

to the Primary Lease. In reaching this conclusion, I find it appropriate to consider extrinsic

_evidence as to this question because of the uncertainty created by the ‘graphic depictions of the
“Premises” (as that term is used in the Primary Lease and the Sublease) which were attached to

both the PrimaryLease and the Sublease. In considering the intent of the parties, it is clear from

the language of both the Priméry Lease and the Sublease, as well as testimony during the hearing,

-that the overriding intent'of the parties was to lease property to CCSD to locate a school on the
former Navy Base. The testimony was that the trailers locted on parcels 12-A and 12-B were used

by students at the Academic Magnet High School. Furthermore, Amendment Number 1 to the

Primary Lease was executed on January 16, 1997 while the sublease was in effect. The fact that

the RDA signed a License on November 21, 1996 for the use of trailers is not dispositive of this

question because in my view the trailers themselves were personal property, not party of the real

estate and so the fact that they were the subject of a license does not translate into a ﬁndin_g that the

license defined CCSD’s sole interest in the trailers and real estate on which they were located.

DID CCSD HAVE ANY RIGHTS IN THE PROPERTY AFTER IT WAS CONVEYED BY RDA
TO THE CITY OF NORTH CHARLESTON (“CITY”)?

DID CCSD HAVE ANY RIGHTS TO THE PROPERTY AFTER IT WAS CONVEYED FROM
THE CITY TO CLEMSON?

DID CCSD HAVE ANY RIGHTS TO IN THE PROPERTY AT THE TIME THAT THE
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' CONDEMNATION NOTICE WAS FILED ON DECEMBER 22, 2010?

CCSD argues that after the RDA éqnveyed the Property to the City it maintained one or
more of the following rigﬁts in it: €quitable title to the 3.74 acre AMHS campus and 1.87 acre
trailer parcel; a 50 year »lease on the AMHS parcél; and/or an equitable interest in the 3.74 acre
AMHS parcel becapsé of improvements to that property during the lease. I will address those
arguments in turn. Additiqnally, 1 will address thc timing issue (issues #4 and #5) as part of this
analysis. '

I find that CCSD did not havé equitable title to the Property at the time that it was conveyed
by the RDA to the City. CCSD claims that RDA passed on CCSD’s right to acquire title to the
property in the December 21, 2004 Quit Claim Deed and Assignment Agreement to the City. |
However, | am persuaded by the argument and case law cited by the Defendants that as strangers to
the 2004 deed from RDA to the City and the 2010 deed from the City to Clemson, the CCSD did

not revive any rights under the Sublease that expired in 2001. In paniculér although it is not

controllmg authonty, I find the reasomng in Engle v. Bond-Folev Lumber Co, 173 Ky 35, 189- _
S.W. 1146 (1916) to be persuasive.,

. Likewise, I ﬁnd that CCSD’s argurmient regarding covenants which run with the land to be
misplaced: 1 apprecxate counsel’s advocacy on that point, but I cannot make the connection
between restrictive covenants which bind subsequent purchasers, and CCSD’s claim that it has an
enforceable right to purchase the property because it is mentioned in subsequeﬁt deeds between
different parties. I find that argument misconst'rues the law of privity...

CCSD’s argument that it has a 50 year lease is foreclosed by the same reasoning that I
articulated above in ruling that the Sublease expired in 2001. It is a fact that on January 29, 1998
Superintendent Zullinger wrote a letter for CCSD to Jack Sprott of RDA asking to extend the term |
| of the lease to 50 years. Howevef, that request was not sufficient to extend the Sublease beyond
2001, and so whether the maximum term could have been 25 years or 50 yearé became an
academic question at fhat point. Subsequent amendment of the Primary Lease was not sufficient
to amend the Sublease and recitals in subsequent conveyances were similarly insufficient on this
point. ' 1 '

However, I cannot ignore that much of the evidence submitted durh?g the hearing does not

fit neatly into the analysis advocated by the Defendants and for that rcason,‘ I find that CCSD had
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an equitable interest in the 3.74 acre AMHS parcel because of improvements made to that Property
during the term of the Sublease and CCSD’s use of the property. thereafter.1 Counsel for

Clemson and Railways wrote in his Closing Argument that “[w}hile five days of evidence and

. argument and a 116 page brief by the District might appear to indicate that this is a complicated

case, it is not.” Ihave great respect for all of the attorneys in this case and the fine work done for

their clients, but on this point counsel for Clemson and Railways misses the mark. “This is quite a

complicated analytical puzzle, and the extensive evidence and legal argument by both Plaintiff and

the Defendants is proof of that. |
Specifically, the evidence such as the following welgh in favor of an equitable resolution of
this dispute2: ‘ - - ‘

e In 2002 the South Carolina General Assembly passed Act No. 356 which required _
the RDA to convey property to the City and the South Carolina Pox;ts Authority and
in the proeess honor all existing leases. ‘ '

e On April 20, 2004 Mark Cobb of CCSD wrote to Jack Sprott of the RDA and asked
to exercise its claimed right to transfer the Property to CCSD at no cost under the
Sublease. _ _

¢ Defendants argue (correctly I think) thét the April 20, 2004 letter was ineffective on
its own to exercise an option, but in the Qui;elaim Deed dated December 21, 2004
from the RDA to the City, Mr Cobb’s letter is speciﬁcany mentioned.

e The 2004 Assignment and Assumption Agreement, Exhibit A, between the RDA
and the City refers to-both the 50 year lease claimed by CCSD .and the Sublease.

e The 2007 Quitclaim Deed from the City to Clemson states that. it is expressly
squect to the 'rights of the lessees of several properties (including Building 199)
and the Sublease. '

e The 2010 Ass1gnment and Assumption Agreement Exhibit A, between the City
and Clemson again recognizes the Sublease.

I am persuaded that CCSD spent a substantial amount of money on upgrades to the

I In support of its equitable interest argument, CCSD argues the ultimate equitable maxim that “In Equity Good Guys
Should Win and Bad Guys Should Lose.” Here we have “good guys” on alt sides and so in reaching this decision |
relied most on the equitable maxims that equity wnll not suffer a wrong to be without a remedy and equity regards
substance more than form.

2 This list is intended to be illustrative and not exhaustive.
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Academic Magnet High School campus with the reasonable expectation that it would occupy and
use the property for an extended period of time. That expectation is consistent with the RDA’s
mission and purpbse as stated in the Lease and the Sublease to revitalize the former Navy base.
The proof offered at trial established conclusively that the RDA wanted CCSD to locate a school
on the property and worked cooperatively with CCSD to make that a reality. In 1998 Mr.
Zullinger asked to extend the maximum lease term to 50 years, and although that was not sufficient
~ to extend the Sublease accor'ding to its terms, that letter demonstrated a long-term commitment to
the property by CCSD and a shared interest by the RDA. Subsequently, in documents conveyihg
the propex;ty first to the City and then to Clemson the RDA, the City and Clemson acknowledged
that CCSD would likely have a long-term presence on the former Navy Base. In this context, [
find that CCSD’s investment was entirely reasonable and not consistent with short teﬁn use of the
property. Moreover, I find that RDA, the City and Clemson were aware of that financial
commitment and accepted or at least acquiesced in it. -

The Défendants argue that CCSD’s claims should be barred because it abandoned the 3.74
acre AMHS paréél after it had agreed in.the Sublease to use the AMHS.parcel as a school and nbt :
to “stockpile” the property. I find that argument to be unpersuasive for several reasons. First, in
construing the Sublease, I am obligated to interpret it according to its terms, but not read
-emphasize one portion to the exclusion of another so as to give effect to the entire agreement. I
therefore find, that to accomplish that one must review the last sentence of paragraph 6 of the -
sublease in conjunction with paragraph 7. Ree;d in that manner, I find that the parties to the
Sublease expected the CCSD to use diligence and good faith to operate the AMHS parcel for
education purposes, but that such a use was not restricted solely to its use as a school.
F uxfhermore, I find that the Sublease anticipated that the AMHS parcel did not need to be operated
at “100% capacity”. Second, becauﬁe the CCSD exists solely to operate and manage public
schools in Charleston County, it is hard for me to envision a use of property by the CCSD that is
not for “educational purposes”. Third, this argument is primarily a legal argument under the
Sublease and so I find that it does not bar equitable relief for CCSD. -

As for the length of CCSD’s equitable interest, I find that it extended up to and including
December 22, 2010, when the condemnation action was fined. At that time, my understaﬁding of
the evidence is that the' Academic Magnet High School had rglo'cated to the former site of

Bonds-Wilson High School and CCSD was using the AMHS parcel for storage. However, for the
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reasons articulated in the prior paragraph, I find that the relocation of the AMHS did not
automatically trigger the reverter clause of the Sublease and does not bar CCSD’s eciuifable claim.

. My understanding of the reference to me is that ‘rny authoﬁty is limited to a determination
of whether or not the CCSD had an equitable interest in the property at the time the condemnation
notice was filed, but that rﬁy authority does not include whether that interest has any monetary
value, and if so, how much. Ido not want to exceed that authority, but I will offer the coinmer;t
that some of the arguments raised by the Defendants, particularly those raised by the City, which
are not addressed specifically here bear on the issue of whether CCSD’s equitable interest has -
value or what that value may be. I point this out as an explanation for my decision not to address
certairi arguments.and not as a comment on the merits of those arguments.

Lastly, Clemson, Railways aﬁd the-City argue that the CCSD equitable claims are barred
by the statute of limitations. It is well settled that the statute of limitations does not apply in
equitable actions. Dixon v. Dixon, 362 S.C. 388, 608 S.E. 2d 849 (2005); citing Agdcrsoh V.
Purvis, 211 S.C. 255, 44 SE 2d 611 (1947) and Anderson v. Purvis, 220 S.C. 259, 67 S.E. 2d 80 ‘
(1951). -.Therefore, I decline to dismiss CCSD’s claim for an equitable interest in the AMSH

parcel based on the statute of limitations arguments raised by the Defendants at trial and in their

closing arguments.

AND IT IS SO ORDERED /| W

John A. Massalon _

WILLS MASSALON & ALLEN LLC
Post Office Box 859

Charleston, South Carolina 29402
jmassalon@wmalawfirm.net

(843) 727-1144

SPECIAL REFEREE
CHARLESTON, SC

October 22, 2015

R114



CERTIFICATE OF SERVICE

_The undersigned hereby certifies that on October 22, 2015, a copy of the attached pleading/diécovery has

been served upon the following via:

United States Postal Service .

| Hand Delivery

X E-mail

John A, Smith, Esquire.

S Keith M. Babcock, Esquire

Lewis, Babcock & Hawkins, LLP

kmb@]lbg Iegal com;

ATTORNEYS FOR SOUTH CAROLINA DEPARTMENT OF

COMMERCE, DIVISION OF PUBLIC RAILWAYS AND
CLEMSON.TRACT 11 CONDEMNATION :

Stephen Spitz, Esquire
Stevens & Lee

151 Meeting Street, Suite 350
Charleston, SC 29401 '

ATTORNEY FOR SOUTH CAROLINA DEPARTMENT OF
COMMERCE, DIVISION OF PUBLIC RAILWAYS

N. Jackson Smith, Esquire

Wendy W. Parker, Esquire

Nelson Mullins Riley & Scarborough LLP
Jack.smith@nelsonmullins.com;
Wendy.parker@nelsonmullins.com;

ATTORNEYS FOR CLEMSON TRACT 1! CONDEVINAT[ON

Derek F. Dean, Esquire
Simons & Dean

dfdean@charlestonattomeys.net

ATTORNEYS FOR SOUTH CAROLINA PUBLIC RAIL WAYS
TRACT 11 CONDEMNATION

- Abigail Walsh, Esquire

Williams & Walsh, LLC

abigail@williamsandwalshlaw.com
and

Christopher. J. Murphy, Esq.

Murphy Law Firm, LLC

ATTORNEYS FOR CHARLESTON COUNTYSC H%
DISTRICT -

-
Richard D. Bybee, Esquire f’wﬂr‘_
M. Brent McDonald, Esquire =
Smith, Bundy, Bybee & Barnett, P.Go ¢ _;

rdb@s3blaw.com; o
bmgdgnald@s]blaw com; C" u *

ATTORNEYS FOR CITY OF NORTH cHAREESTONe,

35’- ~

}Mﬂ

(‘
£ ud .LZ 130}9\

@maf}

fopu

WILLS MASSALON & ALLEN LLC.

R 115



STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

CHARLESTON COUNTY SCHOOL
DISTRICT, '

Plaintiff,
VS.

CLEMSON UNIVERSITY and CITY OF
NORTH CHARLESTON,

. Defendants,
'STATE.OF SOUTH CAROLINA

)
)
COUNTY OF CHARLESTON )
Project: Intermnodel Container Transfer

Facility
Tract: 11

South CarolinaADepanment‘ of Commerce,
" Division of Public Railways,

_ Conde_mnor,
Vvs.
Clemson University,
Landowner,
and -

Charleston Naval Complex Redevelopment
Authority, City of North Charleston,
Commissioners of Public Works for the
City of Charleston, North Charleston Sewer
District, BellSouth Telecommunications,
Inc., Business Telecom, Incorporated,
South Carolina Electric & Gas Company
and Charleston County School District
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IN THE COURT OF COMMON PLEAS

IN THE NINTH JUDICIAL CIRCUIT
CASE NO.: 2010-CP-10-10495

ORDER
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* This ha&er is before me for consideration of the City of North Charleston’s Motions to
Alter or Amend the Order of October 22, 2015 and the Joint Motion of Clemson University.
and South Carolina Department of Commerce, Division of Public Rail;avays to Alter or Amend-
the Limited Special Referee’s October 22, 2015 Order.v For the reasons set forth below, the
motions are denied. | |

First, the City of North Charleston (“the City”), Clemson Uni‘./ersity (“Clemson’;), and the
South Carolina Depax;[rﬁent of Commerce, Division of Public Railways (“Railways”) request
that [ delete the sentence on page 8 of the October 22" order which reads: “Subseq}lently,' in
documents conveying the proberty first to the City and ;hento Clemson and the RDA, the City

and Clemson acknowledged that CCSD would likely have a long tf‘:rrg'presence on the former

'Navy Base.” The City, Clemson and Railways argue that none of the documents introduced

into evidence reflect any acknowledgment by the Cit-y. that the CCSD would have a lpng ténn
presence on the Navy Base.

Asto &e City’s écknowledgement that CCSD would likely-have a long term presence 6:1

the foﬁner Navy Base, I refer the parties to the following décuments:

. | In documents which pfedatéd the-transfer from the RDA to the City are evidence that |
the City had an expecteitiqn that the CCSD would have a long term presence on the
former Navy Base. For example, on June 7, 2004, the City’s Mayor sent a letter to the
Superintendent of CCSD in which Ma.yor Summey took not‘e of the lease between the
RDA to establish the Academic Magnet High School campus. The letter specifically, _
refers to a 50 year term for the leasé and language allowing the CCSD to acquire the
propeﬁy..

‘e On October 11, 2004, letter from Raymond Anderson, Special Assistant to the Mayor,
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advised Jack Sprott of the RDA of a meeting between Mayor Summey and the
Superintendént of CCSD to discuss “the future of the CCSD facilities on the. former
Naval Basé.” That letter further stated that the CCSD’s plans to lécate a tfaining
center for teachers should meet the terms of the lease with the Navy. 'A.lso, Mr.
Anderson indicated the City’s w1lhngness to deed the property to the CCSD and
suggested a method of accomphshmg that transfer

.‘ In a letter dated October 29, 2004, Mark Cobb, Executive Director of CCSD, wrote to'
Mr. Sprott and authorized the transfer of Cochran Hall and the adjacent prc‘)perties to
the City. That letter refers to an agreement between the City and CCSD that those
‘properties would then be transferred to CCSD.,by the City. |
The Quit Claim Deed from The Charleston Naval Complex Redevelopm;nt 'Aut‘horityb
to fhe City of Nérth Ct-larlesion dat_éd December 21,‘2004 states in part that “[bly
recordation of this deed Grantee [the‘ City] agrees for the Grantee and for Grantee;s
heirs, successors and assigns, that Grqﬁtee and any future title holder ...is and shall be
bound by, and subject to, the rights of lessees, sublessees, 'and entities and agencies
claiming by and through any of them, including but not limited to the following:
(a) the right of possession and quiet enjoyment and opt1on to purchase pursuant to
instrument entitled “Sublease Between Charleston Naval Complex Redevelopment
Authority and Charleston .County School District” (the “CCSD Sublease”) dated
September 10, '199‘6 as amended by “First Amendment to the Sublease Between
Charleston Naval Complex Redevelopment Authority and Charleston Cdunty School.
District (the “First Amendment”) dated February 26, 1998, receipt of a copy of which

CCSD Sublease and First Amendment is écknowledged by Grantee.”

¢
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o The Quit Claim Deed from The Charleston Naval Complex_ Redevelopment Authority
to the City of North Charleston dated December 21, 2004 further states in part that
“[bly recordation of this deed Grantee [the City] acknowledges that the Charleston
‘County'School District by letter dated April 20, 2004 has exercised. its option to
purchase tﬁe property that is more fuily described .in that certain sublease from
Charleston Naval C_omélex Redevelopment Authority, as Lessor, to Charieston County
School District as Lessee” (thev “CCSD Sublease”) dated September 10, 1996 as
amended in writing...”. | | |

. The December 21, 2004 Assignmént and Assumption Agreement between RIjA and
City identified the CCSD Sublease and the notice extending the Sublease for an

S additional 50 years among those agreements _Subject to that assignment anci assumption
agreément, |

s Finally, when the City deeded property to Clemson, as descﬁbed more fully l;elow, the
references to the CCSD S_ubleaSe that were contained in the Qu_i.tclaim_ Dged from the
RDVA to the City were repéafed— in thé transfer docu&entation from the City to Clemsoﬁ.

As to Clemson’s acknowledgement that CCSD would likely have a long fcrrn presence on

the former Navy Base, 1 refer the-hanies to the following documenté:

e On Februar; 1,.2007 a Transfer and Option Agreement was sign_ed among the City,

-'Clemson, £he Huﬁley ‘Commissi_on and Friends of the Hunley, Inc. That Agreemént
contemplated the _traﬁsfer of 82 acres to Clemson Vfor the Clemson University
Restoration Institute (CURI). Significantly, the 3.74 acre parcel used by the CCSD
for the Academic Magnet High School (“AMHS”) was not part of the 82 acre tract

described in the February 1, 2007, T&Q Agreement.
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e The Quit—ClaIm Deed ﬁom the City to Clemson dated February 28; 2007 copveyed tllle
_ 82 acre tract described in the T&O agreernént signed on February 1. _ The property
description attéched to that Deed contained a specific reference to the CCSD Sublease.
o In the Quit-Claim Deed from the City to Clemson dated February 8, 2010 the City
conveyed additional prope'rt'y to Clemson, including the 3.74 acres on which the AMHS
| h‘éd been located that was omitted from the 2007 Quitclaim Deed. Agaiﬁ:' the 2010
Quitclaim Deed contained language in which by recqrd»ingv the deed the Grantee, '
Clemson, acknowledged the right of possession and quiet enjoyment of the tenants of
- building 199 and the CCSD Subl'ease;. |
e In the interim between the 2007 and 2010 Quitclaim deeds, evidence was introduced
that dociumented the CCSD’s plans to have a long-term pr'esence" on the former Navy -
Base. In particular, I refer the partiés to the following exhibits: 101; 102; 105; 108;
112; 116 and 124,
Second, the City, Clem_son and Railways ask me to delete the following sentence, also on
page 8 of the October 22™ Ofder: “Moreover, [ find that the RDA, the City and Clcrrison were
~ aware of that financial commfnﬁent and acceptefi or acquiesced in it.” The movants claim
that there is no evidence of acceptance or acquiescence by the City in the CCSD’s expenditure
of funds, and that most of the funds eXpehded by the CCSD occurred beforé the City or
Clemson received title to the property Sb the City and Clemson could not have acquiesced to
those expenditures. The evidencé of acceptance or acduig:scence 'is found in the
communications from the City before it acquired the property and in the communications to
and from Clemson between the 2007 and 2010 Quitclaim Deeds that it received from the City.

¢ As for the City, probably the best evidence 'of the City’s knowledge of the CCSD’s
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ﬁnéncial commitment to the property is contained in the June 7, 2004 correspondence
referenced above. In paﬂicular, that letter refers to communications between the City
and the District (CCSD) “during the time of the development of the large bond issue,
on potential sit¢s of various schools in the area ...”. Later in that same letter, it states
“I realize that CCSD has invested funds into the current campus.”

e As for Clemson, several comfnux;iéations stand out as evidence that it was aware of the
CCSD’s expenditure of funds before rec"eiving the Quitclaim Deed to the AMHS
property. Eirst, the email from Mr. Lewis of CCSD to I\;Ir. Godfrey on October 27,
2008 states in part that “the District has made significant capital improvements to the
AMHS campus and have [sic] a plan to use the cambus to support .anothcr district wide
magnet school to this caﬁpus once the new AMHS facility is completed in August,
2010...”. The March 19, 2009 letter from Mr. Emerson to M. Godfrey specifically
refers to the recent capital improvements that the. CCSD hés made to thé p;operty. .
Finally, the email from Mr. Godfrey to Ms. Arena dated September 2, 2009 says in part
“[m]ake JK aware that preliminary contact with CCSD on the Magnet School indicated
that they would want to recoup the $5M or so capital investment in the magnet schépl
to ‘allow’ it to be released from what they consider a 50 year lease.”

Finally, the City, Clemson and Railways ask that the order be amended to rule on the lachés

defense to the CCSD equita_b‘le interest claim. “In order io, establish laches és a defeﬁse, a
party must show that the. complaining party unreasonably delayed assertion of a right, resulting

in prejudice to the party asserting the defense of laches.” Historic Charleston Holdings LLC

‘v. Mallon, 381 S.C. 417, 673 S.E.2d 448 (2009). Under the circumstances p:esented in this

case, I find that the CCSD’s delay in filing suit did not prejudice the Defendants. The
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evidence proved that both the City and Clemson proceeded with their plans for'the property
“while CCSD communicated with both regarding the intere;ts i.t claimed in the AMHS parcel
before and after the City and Clemson received deeds for the property. In 2004, the City
received a Quitclaim Deed from the RDA. Three years later, a portion of the property was
conveyed by the City to Clemson and three years after that in 2010, additional property
‘including the AMSH parcel wais con?eyed to Cl;:mson. The original condemna'tién action
was filed in 2010, and CCSD, Clemson and the City were all named as parties. I could not
discern any prejudice to either Clemson or the City from the delay. Therefore, I decline to
dismiss CCSD’s claim fo} an equitable interest in the AMSH parcel based on the laches

defense. -

AND IT IS SO ORDERED.

o st~

John A. Massalon .
WILLS MASSALON & ALLEN LLC
Post Office Box 859

Charleston, South Carolina 29402
jmassalon@wmalawfirm.net

(843) 727-1144

SPECIAL REFEREE -
CHARLESTON, SC

February 23, 2016
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FOR THE NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON CASE NO. 2010-CP-10-10495

Project:  Intermodal Container
Transfer Facility

Tract 11

South Carolina Department of Commerce,
Division of Public Railways,

Condemnor, CONDEMNOR’S MEMORANDUM

)
)
)
)
)
)
)
)
)
)
)
;
) IN REPLY TO CHARLESTON
) COUNTY SCHOOL DISTRICT’S
) MEMORANDUM IN OPPOSITION :
) TO TRANSFER TO THE NON-JURY .
)
)
)
)
)
)
)
)
)
)
)
)
)
) \
)
)
)
)

V.

Clemson University,

ERE

DOCKET

= 2

Landowner, B O‘E_ =

B 8

gz g

- oF =

Charleston Naval Complex Redevelopment Cé’;; ~
Authority, City of North Charleston, . ?ig w
Commissioner of Public Works for the City @ &

of Charleston, North Charleston Sewer
District, Bell South Telecommunications,
Inc., South Carolina Electric & Gas

Company, and Charleston County School
District,

Other Condemnees.

The matter is before the Court on South Carolina Department of Commerce, Division of
Public Railways’ (“Railways”) Motion to- Transfer this case to the Non-Jury Docket, which was
based on three principles: 1) the South Carol'ina Eminent Domain Act only gives the Landowner
arighttoa jury‘trial, '.not the Other Condemnees; 2) the only issue before this Court is equitable--

i.e., the value, if any, of the equitable interest that the Limited Special Referee found the
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.Charleston County School District (“the District”) had in the 3.74 acre parcel at issue; and 3)
any compensation owed to the District must be determined by this Court in an equitable
proceeding similar to that provided in S.C. Code § 28-2-460.

This case is in a unique posture, quite different from other condemnation cases. The
Condemnor and the Landowner are both state agencies, while the District was a former tenant
which no longer operated on the premises at the time of the condemnation in December 2010.
Recognizing that there were certain distinct issues, the resolution of which would impact the
direction of the case and a related one (which has now been resolved), the parties agreed to
submit five issues to the Limited Special Referee: (1) whether the District’s sublease on the
property had expired; (2) how much property was covered by the sublease; (3) whether the
District had any rights in the property after it was conveyed from the RDA to the City of North
Charleston; (4) whether the District had any rights in the property after the property was
conveyed from North Charleston to Clemson; and (5) whether the District had any rights in the
property at the time of the filing of the Notice of Condemnation in December of 2010.

After extensive briefing and a five-day hearing (in which both testimony and evidentiary
exhibits were submitted), thé Limitéd Special Referee determined that the only right that the
District had was an “equitable interest in the 3.74 acre {School] parcel because of improvements
made to that Property during the term of the Sublease and [the District’s] use of the property
thereafter.” ' However, the Limited Special Referee did not determine whether that equitable

interest had any monetary value, and if so, the value of the equitable interest. The issues of

! The District’s Memorandum (and attachments) contain an extensive recitation of testimony and
evidence before the Special Limited Referee, which are irrelevant to the issue before this Court --
whether the determination of the value, if any, of an equitable interest in a small portlon of
condemned property should be made by this Court, instead of a jury.

2
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defining the equitable interest and determining its value, if any, in a condemnation case are the

remaining issues at this time.

The District argues that there must be a jury trial on the value of the entire 69.963 acres;

however, the District’s equitable interest is limited to just 3.74 acres. While in a typical
condemnation, the “undivided-fee rule” or “unit rule” (in which property is valued as a whole
regardless of varying interests therein) would apply, there are exceptions when the case “before

[the Court] is not the usual situation.” Federal Oil Co. v. City of Culver City, 179 Cal.App.2d 93

(1960).2 This case is certainly not the “usual situation” as the Landowner (Clemson) and the
Condemnor (Railways) have settled the case between them and District’s interest is only in a
small portion of the property. Requiring a jury trial on the value of the entire 69.963 acres would
be'an exercise in futility (and a waste of judicial resources) as there is no dispute between the
Landowner and Railways, and the Court would still have to hold a proceeding in eduity,
pursuant to S.C. Code §28-2-460, to determine the value, if any, of the District’s equitable
interest in the 3.74 acre' parcel.

The District also argues that because the Condemnation Notice sought a jury trial,
Railways is bound by that decision despite the changes in the posture of the case since that
Notice was filed almost six years ago. Obviously, at that time, Railways did not know all of the
develqpments that have occurred and that the only outstanding matter at this point in time would

involve an equitable interest of the District.

? In that case, the city owned land subject to an oil and gas lease held by Federal Oil. The lease

- accorded Federal Oil the right to use the surface of the land “to drill for; process and store
thereon gas, oil and other hydrocarbons” produced from the land. When the city refused to
vacate the surface, Federal Oil sued the city alleging inverse condemnation. The court found that,
generally, the undivided-fee rule would apply, “[b]ut, the case which is before us is not the usual
situation.” The court noted that “the issue is solely as to the market value of Federal [Oil]'s
rights in the surface of the subject land.” Id. at 98.
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It is also entirely appropriate fof Railways and the Landowner to resolve all issues
between them related to the condemnation of the property. The South Carolina Eminent Domain
Act specifically permits:

At any time before or after commencement of an action, the parties may agree to

and carry out, according to its terms, a compromise or settlement as to any matter,

including all or any part of the compensation or other relief. '

- S.C. 28-2-40.2 In effect, the District is trying to challenge the right of two parties to settle their
dispute.* It is well established that “that the law favors compromise.” 6 S.C. Juris. Compromise
and Settlement § 18; Neal v. Clark, 199 S.C. 316, 19 S.E.2d 473, 476 (1942); see also, Deal v.
Deal, 91 S.C. 351, 74 S.E. 482 (1912)(“The law favors the avoidance or settlement of
litigation....”). The District would, in essence, reject the settlement between Railways and the
Landowner, which would fly in the face of the law and poligy of this State established ovef 100
ycafs ago.

The District relies on Rule 39(a), SCRCP, for its claim that it is entitled to a jury trial
because one waé initially sought by the Condemnation Notice. However, Rule 39(a) specifically

recognizes that some issues may not be appropriate for a jury trial stating: “the court upon

motion or its own initiative finds that a right of trial by jury of some of or all of the issues does

3 The recent settlement agreement referenced by the District was in accord with prior
correspondence on the issue and merely reduced the agreement of Railways and Landowner to
writing.

% The District apparently recognizes that there must be a proceeding under S.C. Code § 28-2-460
to determine the compensation even when a landowner and condemnor have reached a
settlement. (See, District’s Memorandum, pp. 14-15 and Footnote 7). However, for some reason,
the District continues to claim that a trial must first take place as to the value of the entire parcel,
despite the fact that the real party in interest --Landowner Clemson-- could not actually take part,
having entered into the settlement agreement.
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not exist.” Rule 39(a), SCRCP. The issue here --the value of an equitable interest in a portion of
the property -- is not a jury issue.

The District’s insistence that there must first be a trial on the value of the entire parcel, is

based in part on South Carolina State Highway Dept. v. Hammond, 298 S.C. 317, 120 S.E.2d 21

(1961) and Cig/ of Greenwood v. Psomas, 249 S.C. 519, 155 S.E.2d 310 (1967).° Neither of
those cases addfcssed a situation similar to the one present here -- where the Condemnor and
Landowner have settled; where the settlement is a property exchange; and where the Other
Condemnee’s interest (an equitablg interest only) is in a small portion 6f fhe property.S Certainly
neither of those cases -- nor any gthers cited by the District -- provide any support that the value
of an Other Condmnee’s equitable interest must Be ‘determined by a jury. There is no case or
statute to support the Distﬁct’s clairﬁ that it has the right to insist on a mode of trial and a

14
valuation of the property as a whole, even though the Landowner has settled. Allowing the
District to force a jury trial on the valuation of the entire 69.963 acres when its sole equitable
interest is only in 3.74 acres -- whose value would still have to be determined in a subsequent

equitable proceeding-- is simply not provided by law and constitutes a waste of judicial

resources. 7

> Both of the cases cited by the District are cases decided prior to the enactment of the South
Carolina Eminent Domain Act.

& In contrast to, for example, a mortgagee, whose interest is in the entire property.

" The District improperly and inaccurately references a recently-completed appraisal which was
produced in discovery and is not presently before the Court. That appraisal developed several
value conclusions and determined that the market value of the District’s interest at the time of the
condemnation only had a nominal value. The other value conclusions involved the value of the
equitable interest to the District, which is not market value.

5
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CONCLUSION
For the reasons set forth in Railways’ initial memorandum and herein, it is therefore
respectfully sub'mitted that the District has no right to a jury trial on the vahie, if any, of its

equitable interest in 3.74 acres of a 69.693 parcel.

/(‘/7 i//

‘Keith M. Babcock

Ariail E. King
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STATE OF SOUTH CAROLINA

; IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) '
. ) )
South Carolina Department of Commerce, Division ) CASENO.
of Public Railways (Condemnor)
(] Plaintiff ) 2010-CP-10-10495
) _
v. ) MOTION AND ORDER INFORMATION
! ) FORM AND COVER SHEET
Charleston Naval Complex Revelopment Authority, )
City Of North Charleston, Charleston County School
District, Et Al (Condemnees)
X Defendant. )
Plaintiff’s Attorney: Defendant’s Attorney:
Keith M. Babcock, Bar No. _ M. Dawes Cooke, Jr. /John Fletcher, Bar No.
Address: Address:
P.O. Box 11208 Columbia SC 29211 PO Drawer H, Charleston, SC 29402
phone: 803.771.8000 fax: ' phone: 843.577.7700 fax: 843.577.7708
e-mail: kmb@lbglegal.com other: e-mail; jfletcher@barmwell-whaley.com other:

| X MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and III)
[_] FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III) :
[:LPROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and III)

SECTION I: Hearing Information
Nature of Motlon CCSD's Motion to Reconsider Grant of Motion to Transfer Case
Estimated Time Needed: 15 minutes Court Reporter Needed: [{] YES / [[]NO

SECTION II: Motion/Order Type
DX} Written motion attached
] Form Motion/Order
| hereby move for relief or action by thc court as set forth in the attached proposed order.

@ L) ' November 3, 2016

Sighature of Xftorney for [ JPlaintiff / [X]Defendant : Date submitted

SECTION III: Motion Fee
X PAID —~ AMOUNT: $25.00
[JEXEMPT: [[]Rule to Show Cause in Child or Spousal Support
(check reason) ] Domestic Abuse or Abuse and Neglect
[J Indigent Status  [] State Agency v. Indigent Party
(] Sexually Violent Predator Act [] post-Conviction Relief
] Motion for Stay in Bankruptcy
[[] Motion for Publication ~ [_] Motion for Execution (Rule 69, SCRCP)
[] Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter:

[] Other:
JUDGE’S SECTION
[_] Motion Fee to be paid upon filing of the attached -
order. JUDGE
(] Other:
CODE: Date:
CLERK’S VERIFICATION
Date Filed:
Collected by:
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[C] MOTION FEE COLLECTED:

[ ] CONTESTED — AMOUNT DUE:

SCCA/233 (11-03)
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON
Project: Intermodal Container

Transfer Facility
Tract 11

South Carolina Department of Commerce,
Division of Public Railways, :

Condemnor,

V.

Clemson University,
Landowner,

AND

Charleston Naval Complex Redevelopment
Authority, City of North- Charleston,
Commissioner of Public Works for the City of
Charleston, North Charleston Sewer District,
Bell South Telécommunications, Inc., Business
Telecom, Inc., South Carolina Electric & Gas
Company, and Charleston County School

District,

IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT
CASE NO.: 2010-CP-10-10495

CONDEMNEE CHARLESTON COUNTY
SCHOOL DISTRICT'S RULE 59(E) MOTION
TO RECONSIDER GRANT OF MOTION TO
TRANSFER THIS CASE TO THE NON-JURY

DOCKET
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Other Condeﬁmees.

TO:

KEITH M. BABCOCK, ESQUIRE, ATTORNEY FOR THE CONDEMNOR:

PLEASE TAKE NOTICE THAT the Plaintiffs hereby move before the Honorable Judge

R. Markley Dennis, Jr., at a time and place scheduled by the Court, in the above-captioned case,

pursuant to Rule 59(e) of the South Carolina Rules of Civil Procedure, for an Order that modifies

or alters his existing October 19, 2016 (filed on October 21, 2016) Order Transferring Case to

the Non-Jury Docket as set forth below.
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INTRODUCTION

1. CCSD asks the Court to reconsider its interpretation of the provision of the South
Carolina Eminent Domain Act (the “Act”) relating to the parties’ right to a jury trial. Under the
Act, a jury trial is the default method of adjudication of the value of just compensation for a
taking. Unless both the Condemnor and Owner make appropriate filings seeking a nonjury
trial, the required forum for trial in this matter is before a jury. In this case, the Condemnor and
Owner both demanded a jury trial and then resolved their part of the contest without withdrawing
their demand for a jury trial.

2. Condemnor and Owner have agreed to resolve their part of this dispute through a
"laﬁd swap" arrangement, but the value of the property and CCSD’s interest still need to be
adjudicated. Condemnor is wrongly attempting to use its settlement with Owner — in which

CCSD was not involved — to deprive CCSD of its statutory right to a jury trial on the valuation

~ of the property at issue.

A. Procedural History

3 On December 23, 2010, South Carolina Department of Commerce, Division of
Public Railwgys ("Condemnor") commenced this condemnation action pursuant to the South
Carolina Em;nent Domain Procedure Act ("Act"), S.C. Code. §§ 28-2-10, et seq., condemning
69.93 acres on the former naval base (the "Entire Tract") to construct an Intermodal Container
Transfer Facility. _

4. In its Condemnation Notice and Tendér of Payment ("Notice"), Condemnor
named as a party Clemson University (the " Owner"), the fee owner of the Entire Tract.

5. Condemnor's Noticé also named the movant Charleston County School District
("CCSD") and other entities ("Other Condemnees") noted in the case caption, as Other
Condemnees with recorded property interests in the condemned property.

6. Specifically, Condemnor named CCSD because of a recorded Sublease that
CCSD entered with Charleston Naval Complex Redevelopment Authority ("RDA") relating to a

2
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portion of the Entire Tract ("CCSD Tract™").

7. Condemnor specifically requested a jury trial in its Notice and served the Owner,
‘CCSD and all Other Condemnees with that Notice.

8. In addition, on the same date (December 23, 2010), Condemnor filed the
Affidavit of Keith M. Babcock, its counsel. In that Affidavit, Mr. Babcock affirmed that:
(a) the amqlint tendered by the Condemnor in the Notice had been "effectively rejected”; and
(b) "the Condemnor demanded a trial by jury."

9. On April 25, 2014, the parties entered a Consent Order of Limited Reference and
Scheduling Order pertaining to this condemnation action and a companion case that CCSD filed
against the City of North Charleston and Clemson University (which CCSD dismissed on August
5, 2016).

10.  The Order of Reference noted that the parties had agreed to have John A.
Maésalon, Esq. appointed as Limited Spécial Referee ("Special Refefee"), to determine five
issues germane to both cases.

11.  ‘Since both cases involved the Entire Tract and CCSD Tract (which are at issue in
this condemnation action), “the parties all agree[d] that judicial economy and issue resolution
consistency dictate” the staying of the cases until the resolution of those issués..

"12.  Those issues were: "(1) whether the sublease expired; (2) how much property was
covered by the sublease ("Property"); (3) whether the District had any rights to the Properfy after
it was conveyed from the RDA to the City of North Charleston ("North Charleston"); (4)
whether the District had any rights in the Property-after the Property was conveyed from North
Charleston to Clemson; and (5) whetiner the District had any rights in the Property at the time of
the filing of the Notice of Conderﬁnation in December 0f 2010."

13.  The parties held a trial in September and October of 2014 before the Special

Referee on those various issues.
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14.  One of the questions presented to the Special Referee was “DID CCSD HAVE
ANY RIGHTS TO IN THE PROPERTY AT THE TIME THAT THE CONDEMNATION
NOTICE WAS FILED ON DECEMBER 22, 2010?” (See Oct. 27, 2015 Order of Special
Referee, at p.2).

15.  The Special Referee concluded that CCSD did not have a sublease or title to the

| CCSD Tracf at the time of filing the condemnation.

16. However, the Special Referee further held that "CCSD had an equitable interest in
the 3.74 acre AMHS parcel because of improvements made to that Property during the term of
the Sublease and CCSD's use of the property thereafter." (See Oct. 27, 2015 Order of Special
Referee, at pp.6-7). This equitable interest in the CCSD Tract "éxtended up to and including"
the date of the filing of this action. (See Oct. 27, 2015 Order of Special Referee, at p.8).

17.  The Special Referee recognized that the reference to him was limited in scope and

did not encompass issues remaining in this lawsuit:

My understanding of the reference to me is that my authority is limited to a
determination of whether or not the CCSD had an equitable interest in the
property at the time the condemnation notice was filed, but that my authority does
not include whether that interest has any monetary value, and if so, how much.

(See Oct. 27, 2015 Order of Special Referee, at p.9).

18. The Condemnor, Owner and the City of North Charleston all filed Motions to
Alter or Amend that Order, which the Special Referee denied in an Order dated Februar.‘y 23,
2016. |

19.  Because the Special Referee determined that CCSD held an equitable property
interest in the CCSD Tract, only two issues remain fo/r determination: (a) the monetary value of
just compensation for the taking of Entire Tract acres; and (b) value of the CCSD’s equitable
interest in the CCSD Tract to be paid from the compensation from the Entire Tract.

20. At the outset of the condemnation action, the Condemnor submitted an appraisal

valuing the Entire Tract at $9,645,000, which the Owner rejected.

4
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21. The Condemnor produced an appraisal dated August 8, 2016, by Deborah
Haskell, MAI, valuing CCSD’s interest in the CCSD Tract at $510,000. CCSD believes that
this appraisal significantly undervalues its equitable interest in the CCSD Tract.

22. CCSD intends to present its own evidence regarding the proper valuation of just
compensation for both the Entire Tract and CCSD's equitable interest therein pertaining to the
componént CCSD Tract.

B. Condemnor's Motion to Transfer

23. On June 2, 2016, Condemnor filed a Motion to Transfer Case to the Non-Jury
Docket.

24. A hearing on Condemnor's Motion to Transfer Case to Non-Jury Docket was held
on August 23, 2016 before the Honorable R. Markley Dennis, Jr.

25.  This Court and CCSD learned at the initial hearing on Condemnor's Motion to
Transfer Case to Non-Jury Docket that Condemnor and Owhcr had entered a land swap
settlement agreement, without any determination being made as to the value of just
compensatfon for the Entire Tract.

26.  The Consent Settlement Agreement signed by Condemnor and Owner does not
reference valuation of just compensation or even value the land the Owner will receive under the
“land swap” agreement. In fact, it did not contain Exhibit A to the agreement detailing the
location/size etc. of the property Owner will receive under the agreement. (Sée, Ex. A).

27.  The Court granted Condemnor's Motion to Transfer Case to Non-Jury Docket and
entered an October 19, 2016 (filed on October 21, 2016) Order Transferring Case to the

Non-Jury Docket.
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I

28. The Court noted that it believed Condemnor had raised three meritorious reasons
to transfer this matter to the non-jury docket:

(a) The Act only provides the Owner, as the "landowner," a right to a jury
trial (as opposed to other condemnees).

(b)  The "equitable interest" of CCSD, which the Special Referee found,
requires that this matter be decided by a judge sitting in equity.

'(c) Any compensation owed to CCSD should be determined in an equitable
proceeding under South Carolina Code Section 28-2-460.

29.  Counsel for CCSD received notice of entry of the Order Transferring Case to the
Non-Jury Docket on October 24, 2016, via My Cases Notification from the Court.

30.. For the reasons set forth below (and as may be set forth in any memorandum in
support hereof), the Court should reconsider and vacate its Order Transferring Case to the
Non-Jury Docket, and alter or amend that Order to deny Condemnor's request to transfer this
matter to the non-jury docket. | _

_ ARGUMENTS

31. "The right of a trial by jury as declared by the Constitution or as given by a statute
of South Carolina shall be preserved to the parties inviolate. Issues of fact in an action f;)r the
recovery of money only or of specific real or persoﬁal property must be tried by a jury, unless a
jury trial be waived.” S.C.R. Civ. P. 38(a).

32.  Oncea party has demanded a trial by jury under the South Carolina Rules of Civil

Procedure:

as provided in Rule 38, the trial of all issues so demanded shall be by jury, unless
(1) the parties or their attorneys of record, by written stipulation filed with the
court or by an oral stipulation made in open court and entered into the record,
consent to trial by the court sitting without a jury or (2) the court upon motion or
its own initiative finds that a right of trial by jury of some or all of those issues
does not exist.

See S.C.R. Civ. P. 39(a).
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33.  Under Atrticle I, Section 14 of the South Carolina Constitution, “the right of trial
by jury shall be preserved inviolate.” |

34.  "The right to a jury trial is protected under this provision only if such a right
existed in 1868 when our constitution was adopted." Cobb v. South Carolina Dep't of Transp.,
365 S.C. 360, 364, 618 S.E.2d 299, 301 (2005); accord Unisys Corp. v. South Carolina Budget
& Control Bd. Dziv. of Gen. Servs. Info. Tech. Mgmt. Office, 346 S.C. 158, 172, 551 S.E.2d 263,
271 (2001) ("It is well-settled that art. I, § 14, secures the right to a jury trial only in cases in
which that right existed at the time of the adoption of the constitution in 1868.").

35. The case before this co’ﬁrt is a condemnation action under the Act, which is an
action at law for the determination of the amount of just compensation for property taken. S.C.
Pub. Serv. Auth. v. Arnold, 287 S.C. 584, 586, 340 S.E.2d 535,537 (1986).

36.  The Act is the “exclusive procedure whereby condemnations may be undertaken
in this State.” See S.C. Code §28-2-60 (emphasis‘added).

37.  The S.C. General Assembly passed the Act:

to create a uniform procedure for all exercise of eminent domain power in this
State. It is not intended by the creation of this act to alter the substantive law of
condemnation, and any uncertainty as to construction which might arise must be
resolved in a manner consistent with this declaration. In the event of a conflict
between this act and any other law with respect to any subject governed by this
act, this act shall prevail.

S.C. Code Ann. §28-2-20 (emphasis added).

38.  The Act applies to the condemnation of “property, real property, or land,” which
the General Assembly defined for purposes of condemnation actions as “all lands, including ...
every estate, interest and right, legal or equitable [emp}lasis added), in lands or water and all
rights, interests, privileges, easements, encumbrances ... or otherwise.” See S.C. Code
§28-2-30.

39, Where, as here, the Condemnor elects to proceed under Section 28-2-240 by way

of trial (as opposed to an appraisal panel) after the Owner’s rejection of the amount tendered, the

7

R 137



Condemnor shall file an affidavit with the clerk of court stating whether the Condemnor
demands a trial by jury or court as to the valuation of the property condemned. See S.C. Code
§28-2-240. The Condemnor must serve written notice of the condemnation action upon all
Condemnees named in the Notice. See S.C. Code §28-2-230. “After filing of the affidavit,
the case shall proceed as provided in Article 3” of the Act. S.C. Code Ann. §28-2-240(b).

' 40.  "Despite the fact there is no constitutional right to a jury in ah eminent domain
case, such a right is provided by statute." Cobb, 365 S.C. at4365, 618 S.E.2d at 301 (citing S.C.
Code § 28-3-310). ;

41.  Specifically, under Article 3 the Act, the right to a jury trial exists unless the

Condemnor and Owner expressly demand rot to try the matter to a jury:

(A) Upon the filing of the affidavit described in Section 28-2-240(A) or the filing
of a Notice of Appeal under Section 28-2-260(B) or (C), the action must be tried
as provided in this article.

(B) If the condemnor and the landowner have demanded trial by the court without
a jury, the clerk shall place the action on the nonjury trial roster. Otherwise, the
action must be placed on the jury trial roster.

See S.C. Code § 28-2-310(A)-(B) (emphasis added).
42.  The Court based its transfer of this matter to the non-jury docket substantially
upon the following provision of the Act:

Unless the persons served with the Condemnation Notice agree in writing as to
whom just compensation must be made and paid, the appraisal panel
determination, verdict, or judgment must be made jointly to all the parties and
may be paid to the clerk of court. Upon making the payment, the condemnor's
obligation to pay interest upon the funds shall terminate. The payment of the
Sfunds so awarded must be held by the clerk of court pending the final order of the
court of common pleas in an equity proceeding to which all persons served with
the Condemnation Notice must be necessary parties. From the order of the court
of common pleas there may be an appeal as provided for appeals from the court in
equity cases.

See S.C. Code § 28-2-460 (emphasis added).
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43.

The cardinal rule of statutory construction is to ascertain and effectuate the intent of

the legislature. Charleston County Sch. Dist. v. State Budget and Control Bd., 313 S.C. 1, 5, 437

S.E.2d 6, 8 (1993). The South Carolina Supreme Court has held:

Under the plain meaning rule, it is not the court's place to change the meaning of a
clear and unambiguous statute. In re Vincent J, 333 S.C. 233, 509 S.E.2d 261
(1998) (citations  omitted)). Where the statute's language is plain and
unambiguous, and conveys a clear and definite meaning, the rules of statutory
interpretation are not needed and the court has no right to impose another
meaning. /d at 233, 509 S.E.2d at 262 (citing Paschal v. State Election
Comm'n, 317 S.C. 434,454 S.E.2d 890 (1995)). What a legislature says in the text
of astatute is considered the best evidence of the legislative intent or will.
Therefore, the courts are bound to give effect to the expressed intent of the
legislature.” Norman J. Singer, Sutherland Statutory Construction § 46.03 at 94
(5" ed. 1992). :

Hodges v. Rainey, 341 S.C. 79, 85, 533 S.E.2d 578, 581 (2000).

44.

This Court relied on the following three reasons in its Order Transferring Case to

the Non-Jury Docket:

(a)
(b)

(c)

45,

The Act only provides the Owner, as the "landowner," a right to a jury
trial (as opposed to other condemnees).

The "equitable interest” of CCSD, which the Special Referee found,
requires that this matter be decided by a judge sitting in equity.

Any compensation owed to CCSD should be determined in an equitable
proceeding under South Carolina Code Section 28-2-460. '

-These reasons are incorrect and, thus, this Court should reconsider its order and

set this case for jury trial.

46.

First, the Act does not provide that only the Condemnor and Landowner can

demand a jury trial.

47.

* To the contrary, South Carolina Code Section § 28-2-310(B) clearly provides only

that the Condemnor and Owner may demand a non-jury trial. However, it does not grant them '

alone the right to a jury trial.
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48.  Under the Act, it is clear that — unless the Condemnor and Owner specifically
state otherwise in accordance with the Act — the question of the valuation of just compensation
for the entire tract should be tried to a jury.

49. Condemnor's Notice and the Affidavit of its counsel both expressed its desire that
a jury decide the value of the Entire Tract. |

50. Condemnor has never filed any withdrawal of its demand for a jury trial in this
matter.

S1. At all relevaﬁt times, CCSD has indicated its desire and intention to fully exercise
its right to a jury trial. .

52.  In fact, none of the parties (including Condemnor) have ever expressed on the
record an intention to waive their rights to a jury trial.

53.  Having alleéedly resolved its dispute with Condemnor, the Owner certainly
cannot now elect to try this matter nonjury.

54.  Condemnor's construction of the Act would allow an owner and condemnor to
avoid the right to a jury trial by mutual agreement when other condemnees are involved and after
already having demanded a jury trial, théreby acting in direct contravention of South Carolina
Rules of Civil Procedure 38 and 39 and depriving other condemnees of the right to a jury's
determination of the total value of the taking.

55. Second, the fact that CCSD's imérest in the CCSD Tract is "equitable" (as
determined by the Special Referee) does not mandate that the amount — as opposed to the
existence — of that -interest can only be decided in equity without first having a jury trial on the
valuation of the Entire Tract. ‘

56.  Irrespective of the legal source for CCSD's right, the Act plainly provides that the
amount of just compensation for the land acquired is a jury issue before any apportionment of the

same.
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57. Finally, South Carolina Code Section 28-2-460 does not mandate that the
remaining issues in this case be tried to a jury.

58. The plain language of this section of the Act mandates that such there are two
precedents to an "equity" proceeding under that section: (a)there must be a "verdict[] or
judgment"” of the value of the Entire Tract; and (b) the Condemnor must pay that award to the
Clerk of Court,

59. Neither of those conditions occurred here, so Section 28-2-460 has not been
triggered.

60.  There has never been a determination of the amount of just compensation for the
Entire Tract.

61.  South Carolina follows the “undivided fee” rule, with the right of the 'condemning
authority to have just compensation to which all parties are entitled, determined in a single
proceeding, and as a single award. ~ See City bfGreenwood v. Psomas, 249 S.C. 519, 155 S.E.2d
310 (1967); South Carolina State Highway Dep't v. Hammond, 238 S.C. 317, 120 S.E.2d 21
(1961). As such, all parties to a condemnation action are entitled to present évidence of the
~ total valuation of the real property right acquired before any apportionment so as to protect éach
party’s respective valuation of'its own real prdperty interest. In Psomas, the Court stated that
“the jury is concerned with the whole fair market value; the city has no voice in the distribution
of the award, the allocation of the funds among the condemnees is for a court of equity." See
Psomas, 155 S E.2d at 313.

62.  In other words, the Act presumes that the jury will adjudicate the c'ompensation
for the entire taking, prior to an equitable apportionment proceeding.

63.  There has never been a determination of the amount of just compensation for the
Entire Tract, from which CCSD can seek an apportionment for its equitable interest. |

64.  The Condemnof has argued that its Consent Settlement Agreement is a substitute

for a verdict or judgment.
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65.  The Act does recognize the right of "the parties" to compromise or settle all or
part of a condemnation action. See S.C. Code §28-2-40 (“At any time before or after
commencement of a condemnation action, the parties may agree to and carry out, according to its
terms, a compromise or settlement as to any matter, including all or any part of the compensation
or other relief.”). However, this does not permit some of the parties to reach an agreement
impacting the rights of other parties without the involvement or participation of those parties.

66.  The equitable procedure of Section 28-2-460 can only potentially apply where
condemnor, landowner and all other condemnees collectively agree to a compensation award as
to the entire property. See South Carolina Dep't of Transp. v. M&T Enterp. of Mt. Pleasant,
LLC, 379 S.C. 645, 667 S.E.2d 7 (Ct. App. 2008) (invoking Section 28-2-460 equitable
procedure to allocate condemnation award between landlord and tenant, where SCDOT, landlord
and tenant agreed to that award).

67.  However, Condemnor can cite no South Carolina authority permitting it and the
Owner to deprive CCSD of its rights by settling between themselves without CCSD's knowledge
or involvemept, especially in the context of an in-kind “land swap” settlement agreement.

68.  CCSD was not a party to the Consent Settlement Agreemént and was not involved
whatsoever in its negotiation. -

69.  The Consent Settlement Agreement signed by Condemnor and Owner does not
assign a value for just compensation for the Entire Tract.

70.  In this case, it appears that Condemnor and Owner acted in their own interests,
never recognizing the rights of CCSD.

71.  If the Court permits Condemnor to evade a jury trial, it will encourage
condemnors to prevent other condemnees from protecting their rights through skillful procedural
maneuvering in blatant contravention of the Act.

71.  In fact, on June 27, 2013, CCSD-filed its Motion for the Court to Order
Condemnor to Deposit Funds Pursuant to South Carolina's Eminent Domain Procedure Act,
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seeking an order requiri.ng Condemnor to deposit $9,645,000.00 with the Clerk of Court pursuant
to S.C. Code § 28-2-230.

72. Under that section of the Act, the Condemnor was required to "deposit with the
clerk the amount of just compensation stated in the notice." See S.C. Code § 28-2-230(A).

73. The Court denied that request in 2014 and gave Condemnor a péss on depositing
funds under the Act.

74.  Thus, Condemnor has never deposited any funds with the Court pursuant to the
Act.

*75.  The arrangement between Condemnor and Owner, involving only in-kind
property transfers and not valuing the total taking, would allow clever condemnors to settle
around other condemnees, and would furthermore set the precedent for condemnors to evade the

~Act’s requirement ‘of depositing the condemnor’s appraised value with the clerk of court to
protect the real property interests involved in the underlying condemnation.

76.  Condemnor and Ow;ler have created their own novel procedure in derogation of
the Act. _

77.  This conduct would Have the effect of denying CCSD its right to participate in the
jury trial process of valuation of the Entire Tract and prevents CCSD from presenting evidence
on value of the Entire Tract. |

78. The result would be to encourage Condemnors and Owners to settle through an
in-kind exchange for less than market value and deprive other condemnees of the right to an
independent, jury trial determinationl of the total value of the taking.

79.  Moreover, nothing in the Act permits settlement for non-cash, in-kind
consideration and does not allow other parties to set the value of the total taking without any
involvement by other condemnees.

80. Thus, it was error for this Court to use the Consent Settlement Agreement to
side-step CCSD's right to have a jury determine the full compensation value of the Entire Tract.
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81.  Additionally, the Condemnor has never paid — in response to such a
determination — the compensation for the entire taking to the Court for disbursement in an
equitable proceeding.

82.  For the reasons set forth above, CCSD is entitled to a jury trial on the valuation of
the Entire Tract consistent with the Act and substantive case law.

CONCLUSION

83.  Therefore, CCSD respectfully requests that Judge Dennis reconsider his October
19, 2016 (filed on October 21, 2016) Order Transferring Case to the Non-Jury Docket and issue
a revised order: (a) denying Condemnor's Motion to Transfer Case to the Non-Jury Docket and
(b) confirming that the trial in this matter should be before a jury.

84.  CCSD reserves the right to support this Motion with a Memorandum of Law, as

well as exhibits, affidavits, transcripts and any other evidence properly presented to the Court.
Respectfully submitted,

BARNWELL, WHALEY, PATTERSON, AND
HELMS,

M. DaWes Cooke, Jr., Esq.

Randell C. Stoney, Jr., Esq.

Christopher Kovach, Esq. ~
John W. Fletcher, Esq.

P.O. Drawer H (29402)

288 Meeting Street, Suite 200
Charleston, SC. 29401

(843) 577-7700

Abigail B. Walsh, Esquire (SC Bar # 71291)
WILLIAMS AND WALSH, LLC
125-A Wappoo Creek Drive, Suite 202
Charleston, South Carolina 29412
(843) 722-0157
Attorneys for Charleston County School District
November 3, 2016
Charleston, South Carolina
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of the Condemnee Charleston
Rule 59(E) Motion to Reconsider Grant of Motion to

County School District’s
this Case to the Non-Jury Docket was served upon counsel via U.S. Mail on

T ransfggEr i
this ©"2day of November, 2016, with proper postage affixed and addressed as follows

Keith M Babcock, Esquire
Lewis Babcock & Griffin, LLP

" Post Office Box 11208 <o

Columbia, SC 29211 oS =

| I o

mm =

Newman Jackson Smith, Esquire ‘ L 2

Nelson Mullins Riley & Scarborough, LLP or

Post Office Box 1806 775,? ' -

Charleston, SC 29402 SB =
' o

o2 E

= =

-V

Juh G. Childefs, Legal Assistant
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

) )
) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) CASE NO. 2010-CP-10-10495
4 ‘ )
Project:  Intermodal Container )
Trensfer Facility )
)
Tract 11 ) i
CoAme At )
South Carolina Department of Commerce, )
Division of Public Railways, ) CONSENT SETTLEMENT
R ) AGREEMENT -
Condemnor, )
)
Y. )
Clemson University, )
) . )
Landowner, )
)
)
end )
)

Charleston Navnl Complex Redevelopment )
Authority, City of North Chaxleston, )2
Commissioner of Public Works for the City )
of Charleston, North Charleston Sewer
District, Bell South Telecommumications,
Inc., South Carolina Electric & Gas
Company, and Charleston County School
District,

Other Condemnees,

N Nt g N gt Saue? Nt Nt

SETTLEMENT AGREEMENT BETWEEN THE SOUTH CAROLINA DEPARTMENT OF
-COMMERCE, DIVISION OF PUBLIC RAILWAYS, AND CLEMSON UNIVERSITY

~This Coﬁsept Settlement Agreement (the “Agreement”) is made and entered into by and between
Clemson Univérsity ("Clemmn“) and the SouthCarohna Department of Commerce
.("Commerce") and its Division of Public Railways ("Railways").
| : WHEREAS, Clmon is the Landowner of the approximately 69.96 acres of land that is

the subject of this condenmation action as identified on attached Exhibit A (the "Property™).

20736
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WHEREASClunsondeailwayslnveagmedthatClansonwﬂlreceivéhndin

exchangc for the condemnation of the Pmmym lieu of financial consideration, and, asaresalt, -

Clemsonhasagreedmwmvensnghttomyﬁnmumlcompmamnﬁmnkﬂwaysm!hm

action.

Now, THEREFORE, in view of the foregoing recitals, and for and in consideration of

the mutual promises and covenants et furth huein, and other good and valuable consideration,
the receipt and sufficiency of which are heteby acknowledged. the Department and each
Defendmt agrees and consents to follo\;ving: B

I, Clemson and Railways agree to settle the action in accordance with the following

' terms end conditions;

a Clemson will provide Rnilways.with a quitclaim deed for the property as
set forth in Exhibit A to this Agreement within thirty (30) days of the
Effective Date of this Agreement, |

b. Railways will provide AClemson title to property that is mutually
acceptable to Railways and the Clemson University Board of Trustees.
The parties shall make best efforts to complets the transfer of such land to
Clemson on or before August 1,2017.

¢.  Commerce will continue to defend Clemson in the suit brought by the

Charleston County School District (the “District™, Civil Action No. 2012-

have to the District associated with any interest the District may have in

the Property.

Coment Settlement Agreement betwuen Clemson University and
the South Carolina Department of Gommerce, Division of Railways
Case No. 2010-CP-10-10495

Page2

e - = CP-10-5093, end agrees to be responsible’ for-any liability Clemson 'may *~- - -
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2, IhisCansentSetﬂemmtAgreénerushallbebindingonthesucmm,
transferess, and assigns of Clemson end Railways. ’

3. This Consent Settlement Agreemem‘ shafl not be assignable withouﬁ the express
* written consext of both pmﬁs,mmimtmbemmlywm

4. This Consent Settlemaent Agiternent does it Comstitite an admissich by any
_party of liabilitylto the other, or of the validity or invalidity of any legal position asserted b& a
third party. This Consent Sewlement Agreement is catered into solely for purposes of
compromising and setling this Condemmation Action, Civil Action No. 2010-CP-10-10495,
between such parties and avoiding the time and expense that would be involved in proceeding
with litigation. However, nothing in this paragraph is intended or shall be construed as acting as
a bar or otherwise preventing either party from enfurcing complisnce with thls Consemt
Settlement Agreemait; ‘ o

5. Clemson and Railways have been represented by competent legal coxmsal-of its
own choosing in the negotiation, preparation, and e{cecu;ion of this Agreement. Clemson and
Railways further agree that they have participated fully snd freely in the negotiation and drafting
of this Com';gnt Settlement Agreement and, as & l;esult, petther Clemson nor Railways can claim
that the terms of this Consent Settlement Ag:-eemq;t were not understood and that they did not
frecly apree, consent, and enter to the Consent Setﬂemeqt Agreement. .

6 . This.Consem Settlement Agréement constitutes the entire agreement between the
Clemson' and Railways with :esx;ect to the resolution and_v settlement of the-matters- discussed
herein, and supersedes all prior or contemporaneous agreements, promises, or understandings
between the parties, Further, neither Clemson nor Railways are relying upon any representations,

Consent Settlement Agreement between Clemson University emd
the South Carolina Department of Commerce, Division of Railways
Case No_ 2010-CP-10-10495

Page 3

00020738
R 149



PmmlS%,understandmgs. or agreements with regard to the settlement of this action except as
expressly set forth within this Consent Settlement Agreement.

7.  This Consent Setflememt Agreement shall be construed and emy disputes
" concerming its performance shall be determined in sccurdance with the Lws of the Stete of South
Carolina. ' |

8.  This Consent Settiement Agreement may be executed in eny mumber of
. counterparts, each of which shall be deaned.on'ginal ‘but all of which together shall constitute
one and the same instrument.

9. The undersigned individual signing this Consent Seitiement Agreement on behalf
of the Clemson covenants that he/she is (iuly authorized to execute this Consent Settiement
Agreement and lawfully bind Clemson, subject to approval of the Clémson Board of Trustees.
The mdersigned'i;ldividuals signing tes Consent Settlement Agreement on behalf of Commerce
and Reflways covenant that they are duly authorized to execute this Consent Settlement
Agreement and lawfully bind their principals, subject to requisite state approval.

10.  The Effective Dete of this Consent Settlement Agreement shall be deemed the
date upon which the Consent Settlement Agrecment has been executed by Clemson, Commerce
and leways and has received requisite university board and state appmvals, as evidenced in
Exchibit A attached hereto. |

11, Inthe event of the invalidity of any tenn or provision l;f tin's Consent Setiement

Agreement, all-terms-and provisions -shall -be considered severable and the balance of this -~~~ - ==+ -

Settlement Agreement shall remain in effect.

Counsent Settlemem Agreement between Clemson University and
the South Carolina Department of Commercs, Division ofRailways
Case No. 2010-CP-10-10405

Page 4
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12, Clemson and Railways also agree that dismissal of Glemson from this matter is
approptste and sgres to tove, the Court for such disshissal of Cliamson from this matter with
prejodice,

WE 50 AGREE AND CONSENT:
CLEMSON UNIVERSITY - + - -
ndl A ()bt
By RReTir A D 4o |
e VP Favevee 4 Operarronsd

Angust 22 2016

SOUTH CAROLINA DEPARTMENT OF COMMERCE,
DIVISION OF PUBLIC RAILWAYS .

/—lfk—f A=pnbien
By: » e, R <y I oY, =
I e ?24@«!” b OO
avgast L£2016

SOUTH ﬁLNZZEPAT QF COMMERCE

0‘04(% m ’q—\t-ﬂj— (“
Its Sec.rc-i-am v‘(- Cpmmer:{

August 17, 2016

-

Consent Settlemient Agreement between Glemson Untversity and
the Sowth Colina Department of Commerce, Division of Ratlways

. Cass No. 2010-CP-10-10495

Pags 5
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EXHIBIT A

{Clemson University Board and State Approvals)

" Consent Settloment Agreement between Clemson University and

the South Carolina Department of Commerce, Divigion of Reilways
Case No, 2010-CP-10-10495

Page 6 :
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Intermodal Container
Transfer Facility

Project:

Tract 11

South Carolina Department of Commerce
Division of Public Railways,

Condemnor,

V.
Clemson University,

Landowner,

and
Charleston County School District,

Other Condemnee.

St N N N N N v St N S S N S ot N N S N e N v ' N N N’ N’ e

IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT
CASE NO. 2010-CP-10-10495

& c}‘%\‘?} <
E <“¢'/ .{

CONDEMNOR’S MEMORANDU
IN RESPONSE TO CHARLESTON
COUNTY SCHOOL DISTRICT’S
MOTION TO RECONSIDER ORDER
TRANSFERRING CASE TO THE
NON-JURY DOCKET

Condemnor South Carolina Department of Commerce, Division of Public Railways

(“Railways”) submits this Memorandum in response to the Charleston County County School

District’s (“CCSD”) Motion to Reconsider the Order transferring the case to the non-jury docket.

- In its Motion, CCSD has failed to present any new basis to sustain its motion to alter or amend.

CCSD’s Motion merely repeats and rehashes the arguments previously made and rejected by this

Court.
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As did it in its previous memorandum, CCSD again argues that it has certain rights,
including that of a jury trial, under the Eminent Domain Act (“the Act”). However, as Railways
has demonstrated before, the Act simply does not provide those rights to Other Condemnees.
Under the Act, only the Condemnor and the Landowner have the right to control the mode of
trial -- i.e., whether it will be jury or non-jury:

If the condemnor and the landowner have demaﬁded trial by the court without a

jury, the clerk shall place the action on the nonjury trial roster. Otherwise, the

action must be placed on the jury trial roster.

S.C. Code § 28-2-310. Other Condemnees- are given no such control of the mode of trial by the
Act. |

Contrary to CCSD’s claim (that it is making again), Rule 38, SCRCP does not provide
©any baéis for a jury trial. That rule provides that “[t]he right of trial by jury as declared by the
Constitution or as given by a statute of South Carolina shall be preserved to the parties....” Case

law has specifically held “there is no constitutional right to a jury trial in an eminent domain case

because there was no such right when our constitution was adopted.” Cobb v. S.C. Dep't of

Transp., 365 S.C. 360, 364, 618 S.E.2d 299, 301 (2005). In the absence of a constitutional right,
a jury trial must be provided for by statute. As noted, the Act does not provide an Other
Condemnee with anvy right to a jury trial. Thus, CCSD’s claim that this Coul_'t (or Railways and
Clem;on) are depriving it of some right to jury trial is simply wfong.
| Moreovér, matters of equity are prc;perly determined by a court, sitting in equity, rather
than a jury. As Railways argued in its initial Memorandum in support of transferring the case to

the non-jury docket, there have been a number of cases in which courts determined that where an

“equitable interest” was found, the matter was one for a judge to decide the nature and value of

2
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the equitable interest. CCSD would have the Court ignore that line of cases (that date back to

1851).
CCSD also seems to claim that Railways and Clemson cannot settle the case for

an in-kind property swap or without the approval of the Other Condemneses, citing S.C.

Dep't of Transp. v.M & T Entemrises of Mt. Pleasant, LLC, 379 S.C. 645, 651, 667
S.E.2d 7, 11 (Ct. App. 2008). Neither claim is cérrect.

Thé Act provides that: “At any time before or after commencement of an action,
the parties may agree to and carry out, according to its terms, a compromise or settlement
as to any matter, including all or any part of the compensation or other relief.” S.C. Code
§ 2-8-2-40. The Act does not state that a settlement must include a cash payment (nor does
it prohibit property exchanges).

As for CCSD’s argument that it mu.st consent to the settlement, CCSD’s reliance

on M&T Enterprises is misplaced. That case does not hold that an Other Condemnee .

must consent to a settlement. In fact, there is only one sentence in the entire case about

‘the settlement: “Tenant, Landlofd, and SCDOT agreed to a condemnation award of

$100,000.” M&T Enterprises 379 S.C. at 652, 667S.E.2d at 11. In that case, there is no
discussion of any requirement that a tenant (or Other Condemnee) consent to a settlement
because, of course, there is no code section that mandates such consent. As one treatise
explains:
The statutory scheme of the Act contemplates that the landowner, and not other
condemnees, is-the interested party in most phases of the action. Thus, the
landowner alone is served with the condemnation notice and accepts or rejects the

tender or challenges the right to condemn, is served with the condemnor's election
to proceed with trial, and consents to abandonment of the action.
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18 S.C. Jgr. Eminent Domain § 44.

Finally, CCSD continues to claim that there must be a jury trial on the value of the entire
69.963 acres in order to determine the value, if any, of equitable interest in just 3.74 acres. As
Railways noted in its earlier filings with the court, the “undivided-fee rule” does not necessarily

apply where the case “before [the Court] is not the usual situation.” Federal Oil Co. v. City of

. Culver City, 179 Cal.App.2d 93 (1960).

This Court has acknowledged that this case involves an unusual situation in that the
condemnation has been settled for an exchange of property and the only remaining issue is what
value, if any, CCSD’s equitable interest has. Thus, pursuant to years of case law, a matter
sounding in equity should be heard by the Court sitting in equity, not a jury.! In other words, this
Court has already properly rejected CCSD’s claim that there must be a jury trial on the entire
acreage and CCSD has provided no basis for alteration of that ruling,

Railways respectfully submits that the Court, in its Order of October 19, 2016,
determined that this case should be transferred to its proper place — the non-jury docket. Asa

result, CCSD’s Motion to Reconsider should be denied.

* CCSD also claims that S.C. Code 28-2-460 has not been “triggered” because there has been
no verdict or judgment as to the entire tract. The Court’s order did not find that it had; the
Court merely indicated that an equitable proceeding, similar to that utilized Section 28-2-460,

would be appropriate to determine the value of CCSD’s equitable interest.
' 4
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Columbia, South Carolina
December j2;2016

/é‘/f F

Keith M. Babcock

Ariail E. King

LEWIS BABCOCK L.L.P.

1513 Hampton Street

Post Office Box 11208
Columbia, South Carolina 29211
(803) 771-8000

Karen Blair Manning

South Carolina Department of Commerce
Division of Public Railways

1201 Main Street, Suite 1600

Columbia, South Carolina 29201
(803)737-1603 :

Joseph P. Griffith, Jr.

Joe Griffith Law Firm, LLC

7 State Street

Charleston, South Carolina 29401
(843) 225-5563

Derek F. Dean

SIMONS & DEAN

147 Wappoo Creek Drive,.Suite 604
Charleston, South Carolina 29412
(843) 762-9132

Stephen A. Spitz

Stevens & Lee

151 Meeting Street, Suite 350
Charleston, South Carolina 29401
(843)414-5085

‘ Attorneys for South Carolina Department of

Commerce, Division of Public Railways
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM CHARLESTON COUNTY
In the Court of Common Pleas for the Eleventh Circuit

Markley R. Dennis, Jr., Circuit Court Judge

RECEIVED

Case No. 2010-CP-10-10495 AN 11 201

SC Court of Appeéls |

Project: Intermodal Container Transfer Facility
Tract: 11

South Carolina Department of Commerce, Division of : :
Public Railways ....... e et b e ae ettt ....Condeninor

Vs. : .
Clemson UNIVETSILY ........ccoeeeeiiririiieieeie et iee e essaessssessssaeseensssessesesseseosesaene Landowner
and

Charleston Naval Complex Redevelopment Authority, City
of North Charleston, Commissioner of Public Works for
the City of Charleston, North Charleston Sewer District,
Bell South Telecommunications, Inc., Business Telecom,
Inc., South Carolina Electric & Gas Company, and

Charleston County School District:.....c.ccooveneee. ........... Other Condemnees
Of whom Charleston 'County School DISHICT IS ..oovieiieiiecceeeir et Appellant
NOTICE OF APPEAL

. Other Condemnee/Appellant Charleston County School District hereby appeals
from: (a) the Order Transferring Case to the Non-Jury Docket, which the Honorable R.
Markley Dennis, Jr. signed on October 19, 2016 and filed on October 21, 2016 in this
matter (attached hereto as Exhibit A); and (b)the Order Denying Motion for
Reconsideration, which the Honorable R. Markley Dennis, Jr. signed and. filed on
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December 16, 2016 (attached hereto as Exhibit B). Other Condemnee/Appellant
Charleston County School District received written notice of entry of the Order ruling on
its Rule 59 motion to reconsider (Exhibit B) on December 16, 2016.

January A, 2017

BARNWELL WHALEY PATTERSON &
HELMS, LLC

N7

M. Dawe ﬁ( Ir., Esq.

S.C. Ba 0. 1376

John W. Fletcher, Esq.

S.C. Bar No. 69550

288 Meeting Street, Ste 200
Charleston, SC 29401

(843) 577-7700 Fax: (843) 577-7708

Abigail B. Walsh, Esq. -

S.C. Bar No. 71291)

WILLIAMS AND WALSH, LLC
652 Rutledge Avenue, Unit B
Charleston, South Carolina 29403
(843) 722-0157°

Christopher L. Murphy, Esq.

Murphy Law Offices, LLC

Post Office Box 2008

Mt. Pleasant, South Carolina 29465-2008

(843) 278-9025

Attorneys for Other Condemnee/Appellant
Charleston County School District

Other Counsel of Record:

Keith M. Babcock, Esq.

Lewis & Babcock, 1..L.P.

P.O. Box 11208

Columbia, South Carolina 29211

(803) 771-8000

Attorneys for Condemnor South Carolina Department of Commerce, Division of
Public Railways .
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Newman Jackson Smith, Esquire

Wendy W. Parker, Esquire »
NELSON MULLINS RILEY & SCARBOROUGH, LLP
151 Meeting Street, Suite 600 '
Charleston, South Carolina 29401-2239 N
Attorneys for Landowner Clemson University
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STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS

FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON

Project: Intermodal Container CIVIL ACTION NO. 10-CP-10-10495

Transfer Facility
Tract: 11

~ South Carolina Department of Commerce,
Division of Public Railways,

)
)
)
)
)
)
)
)
)
)
: )
Condemnor, ) .
)
)
)
)
)
)
)
)
)

vs. ORDER TRANSFERRING CASE
_ . TO THE NON-JURY DOCKET
Clemson University, .
Landowner, RECEW‘ED ) Tl 2
. of. & =T}
and Charleston County School District, v f‘. S
Other Condemnee. K > ’_ - :r:"‘“,
Courtof Appeals \ 3 R
2 3 R
) 2S o
This matter is before me by way of a motion by the Condcmnor South Carolina™ = o

Department of Commerce, Division of Public Railways (“Railways”), to transfer this case to the
non-jury roster. This matter was heard by me on August 23, 2016. Keith' M. Babc,olck,‘Esquire,
Stephen A. Spitz, Esquire, and Derek F. Dean, Esquire appeared on behélf of Condémnpr
Railways. Newman Jackson Smith,. Esquire appeared on behalf of Landowner Clemson
University (“Clemson”). Abigail B. Walsh, Esquire and Chl;istopher L. Murphy, Esquir;
| appeared on behalf of Other Condemnee Charleston County School ﬁistrict (“District”). After
considering the arguments of counsel and the memoranda submitted by them, I have determined .
that this motion should be granted. |
This.is a condemnation action. In December of 2010, Railways filed a Notice of

~ Condemnation by which a 70 acre tract of land owned by Clemson was condemned. The District

M
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was one of several Other Condemnees in this case. The District’s interést pertains to a 3.74 acre
. portion of Clemson’s property where the District previously operated its Academic Magnet H_igh
School (“School™).

The parties agreed that there were éertain issues common to this condemnation action and
a related case (Charleston County School District v. Clemson University, Civil Action No. 2012—
CP-10-5093) that should be decided for both cases together.! The parties agreed to transfer these
~ cases to a Limited Special Referee, John A; Massalon, Esq., to decide five issues.for the cases.
(Consent Order of Limited Reference and Scheduling Order filed April 25, 2014). Limited
Special Referee Massalon issued two Orders, one dated October 22, 2015, and the other dated
February 23, 2016, which ruled upon the five issues. |

At the time of the hearing, I was advised that Clemson and-Railways had reached ari
agreement to settle thé ca's¢ between themselves.2 A Consent Settlement Agreement was
submitted to the Court and filed following the hearing. This‘agreement reflects that Clemson and
Railways have agreed that Clemson will receive land in éxchange for the condemnation of its
property, in lieu of financial considcration., and that Clemson has waivcd its right to any
monetary compensati.on from Railways in this action. As a result, the Condemnor and the
Landowner have now resol.ved their differences, which wouldnormal[y result in a'con’clu§ion of

the condemnation case.

' The parties to the related case (Charleston County School District v. Clemson
University), filed a Stipulation of Dismissal on August 5,2016. Therefore, the only case still
ongoing between Railways, Clémson, and District is this condemnation case.

2 Counsel for Clemson advised the Court at the hearing that this Settlement Agreement
was in accord with prior correspondence on this issue and merely reduced the agreement of
Railways and Clemson to writing.

(ol
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It is entirely appropriate for Railways and the Landowner to resolve all issues between
them related to the condemnation of the property. The South Carolina‘Emincnt Domain Act
specifically permits:

At any time before or after commencement of an action, the parties
_ may agree to and carry out, according to its terms, a compromise
or settlement as to any matter, including all or any part of the
compensation or other relief. :
S.C. Code Ann. § 28-2-40. There is no légal basis for the District to object to a settlement
between the Condemnor and the Landowner.

While Railways and Clemson may have resolved their differences, that resolution does
not conclude the action for the District. As set forfh in his Orders, the Limited Special Referee
determined that the District had “an equitable interest in the 3.74 acre AMHS parcel.” At this
time, there are various issues for this Cour't.to determine concerning this “equitable interest,”
including but not limited to: whether this “equitable interest” is compensable; whether it haé
value; and if it has value, what that value is. Therefore, any issue remaining in the case pertains
to the “equitable interest.”

It appears to the Court that the three arguments of Railways to t;ansfcr this case to the
non-jury docket all have merit. First, Soﬁth Carolina law only gives the Landowner, not an
Other Condemnee, a right to a jury trial. Second, the “equitable interest” found by the Limited
Special Referee calls for this Court to consider the matter sitting in equity. Finally, any

compensation owed to the District should be determined by this Court in an equitable proceeding

similar to that provided in S.C. Code Ann. § 28-2-460.
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Although the District érgues that it has a right to a jury trial, the applic;able statutory
-proced.ural section .does not support that argument. SC Code Ann. § 28-2-310 governs the
mode of trial for.condemnation actions aﬁd provides:
If the condemnor and the landowner have demanded trial by the
court without a jury, the clerk shall place the action on the nonjury
trial roster. Otherwise, the action must be placed on the jury trial
roster.- -
S.C. Code Ann. § 28-2-310. In this case, the Landowner is Clemson, and Clemson advised the
Court that it did ndt oppoée the motion and had settled with the Condemnor. This Code section
does not mention Other Condemnees, and there is no statutory basis to support the Districtfs
bosition that an Other Condemnee has a right to a jury trial. It is the Landowner that has the
right to the jury trial, which may be eftercised or waived. Richland Cty. v. Lowman, 307 S.C.
422,424, 415 S.E.2d 433, 434 (Ct. App. 1992).

The fact that the Notice of Condemnation filed by the Condemnor initially sought a jury
trial 1s not controlling. The initial election by the Condemnor was made alm-ost six years ago. ‘
As Rail\&ays argues, at that time, it did not know all of the developments that were to occur in
the case, and that the only matter outstanding at this point in time would involve an equitable
.issue of the District. The District relies on Rule 39(a), SCR(_IP, for its claim tﬁat it is entitled to
a jury trial because one was initially sought by 'the Condemnor in the Condemnation Notice.
However, Rule 39(a) specifically recognizes that some issues may not be appropriate for a jury

_ trial stating: “the court upon motion or its own _initiati‘ve [may find] that a right of trial by jury of

some of or all of the issues does not exist.” Rule 39(a), SCRCP. The issue here --the value of an

equitable interest in a portion of the property -- is not a jury issue. Ifind that there is no

Fxe -
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statutory or case law basis 1o support thé District’s objection to the Condemnor néw requesting a
transfer to the non-jury docket. |

Second, it appears to the Court that this Court must determine issues concerning an
“equitable interest” issue, which should be decided in equity. As indicated in his first Order, the
Limited Special Referee made certain conclusions of equity, including that the School District
had an “equitable interest” in the 3.74 acres of land at issue. The Limited Special Referee
explicitly noted that he expressed no opinion as to the question as to whetﬁer the “CCSD
equitable interest ’has value or what that value may be.” (Page 9, October 22, 2015, Order of
Limited Special Referee). |

It is appérent_that questions as to the “equitable interest” must be decided by this Court
and should be done so in équity. In that sense, the issues concerning the “equitable interest” to
be determined by this Court are no different than other cases involving “equitable interests.” In
those cases, the Court decided the issues, not a jury. See, e.g., Kinard v. Hiers, 3 Rich Eq. 423 .
(1851 Court of Appeals of Equity in S.C.); Oskin v. Johnson, 400S.C. 390, 735,' S.E2d 459 .
(2012). Thus, any questions concerning the “equitable interest” of the District in the 3.74 acres
should be decided by this Court sitting in equity without a jury.

Third, an equitable proceeding is statutorily mandated to determine the fights of the
Landowner and the Other Cf)ndcvmnces when a dispute exists between them concerning dividing
condemnation proceeds. S.C. Codé Ann. § 28-2-460 provides that:

Unless the persons served with the Con‘demnation Notice agree in
writing as to whom just compensation must be made and paid, the
appraisal panel determination, verdict, or judgment must be made
jointly to all the parties and may be paid to the clerk of court. Upon .

‘making the payment, the condemnor's obligation to pay interest
upon the funds shall terminate. The payment of the funds so

L\ |
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awarded must be held by the clerk of court pending the final order

of the court of common pleas in an equity proceeding to which all

persons served with the Condemnation Notice must be necessary

parties. From the order of the court of common pleas there may be

an appeal as provided for appeals from the court in equity cases.
In this case, there is no monetary payment to the Landowner, so this precise procedure
cannot be utilized. However, the “equitable interest” of the District should be determined
in an equitable proceeding similar to that provided by S.C. Code Ann. § 28-2—460.

The District has argued that there must be a jury trial on the value of the entire

69.963 acres. The District’s “equitable interest,” however, is limited to just 3.74 acres.

Since the Landowner has entered into a Settlement Agreement with the Condemnor, the

value of the entire tract is not at issue, and there is no party other than the Landowner that -

has an interest in the entire tract. Significantly, even if a jury trial was conducted on the
value of the entire 69.963 acres, the Court would still have to hold a separate proceeding

e

in equity, pursuant to S.C. Code Ann. § 28-2-460, to determine the value, if any, of the

District’s “equitable interest” in the 3.74 acre parcel. Therefore, there is no basis for .
rgquiring a jury trial on the entire 69.963 acres.

Finally, the Court recognizes that this is a situation in which the only remaining
issue in the case involves an “equitable interest” of an Other Condemnee to a srﬁall
pdrtion of the entire tract. Whiie this is not a frequent condemnation scenario, the issués
before this Court are similar to other equitable cases. In that regard, I have concluded

that the District does not have a right to a jury trial, and this case should be transferred to

the non-jury docket. However, to the extent that this issue is discretibnary, I have further

weoo
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determined that this case is much better suited to be resolved in a non-jury setting, and
not by a jury.
IT IS THEREFORE ORDERED that the Condemnor’s motion'is granted, and this

case is transferred to the non-jury docket.

AND.IT IS SO ORDERED this I g%ay of October, 2016.

W r/\ou&&u«kl

R. Markley Bennis, Jr.
Circuit Court Judge
Ninth Judicial Circuit

(‘hdﬂ(.ﬂtf\ SouthCarolma '

U
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Intermodal Container
Transfer Facility

Project:

Tract 11

South Carolina Department of Commerce
Division of Public Railways, '

Condemnor,

v.
Clemson University,

Landowner,

and
Charleston County School District,

Other Condemnee.

RECEIVED

SC Court of Appeals

IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT
CASENO. 2010-CP-10-10495

ORDER DENYING MOTION
- FOR RECONSIDERATION

AN 11 2017

This matter is before by way of Other Condemnee Charleston County County School

District’s Rule 59(¢) Motion to Reconsider this Court’s Order dated October 19, 2016,

transferring this case to the non-jury docket. This matter was heard by me on December 14,

2016. M. Dawes Cooke, Ir., Esquire, and Christopher M. Murphy,‘Esquire, appeared on behalf

of Other Condemnee Charleston County School District. Keith M. Babcock, Esquire, Stephen

A. Spitz, Esquire; and Derek F. Dean, Esquire, appeared on behalf of Condemnor, South

R
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Carolina Department of Commercc, Division of Public Railways. Newman Jackson ‘Smith,
, ¢
Esquire, appeared on behalf of the Landowner, Clemson University.
After considering the motion, memoranda, and previous filings by the parties, along With
arguments made by couhsel at the hcaring, I decline to changch the Order previously'issued by

 this Court. As a result, the motion is denied.

IT IS SO ORDERED this ___ day of December, 2016.

QMQMM\

R. Markl&LDenms,‘{

Circuit Court Judge
Ninth Judicial Circuit

L I/ICLVLCS T\, South Carolina

Decermboer 10,2016

o
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“ COUNTY OF CHARLESTON

SOUTH CAROLINA DEPT.
OF COMMERCE, DIVISION
OF PUBLIC RAILWAYS,

‘l
PLAINTIFF,
VS..

CLEMSON UNIVERSITY, .-

ET AL,:

DEFENDANTS.

BETFORE:

N N N N N R

APPEARANCES:.

STATE OF SOUTH CAROLINA

COURT OF COMMON PLEAS

2010-CP-10-10495

TRANSCRIPT OF RECORD

AUGUST 23, 2016
CHARLESTON, SC

HONORABLE R. MARKLEY DENNIS, JUDGE.

Keith Babcock, ESQUIRE
Newman Smith, ESQUIRE
Attorneys for the Plaintiff

Abigail Budd Walsh, ESQUIRE
Christopher Murphy,
Attorneys for the Defendant

ESQUIRE

¥ % * Kk k* *k * * *k *k * *k * *k Kk *x Kk * * *

Ruth C. Weese, RDR
Official Court Reporter
Ninth Judicial Circuit
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(The following proceedings were held
August 23, 2016, Charleston County, South Carolina,
@ 11:40 a.m.) -

THE COURT: I have had an opportunity
now to review most of the briefs, some arguments
that youvsubmitted to the special referee, so that
was helpful. Just to share with you, not limit
anything, but I now have some familiarity with
where we have been and where we are now. And, Mr.
Babcock, I thank you all for your briefs. And all
briefs are incorporated and all previous briefs.
You can rely on the positions you have stated. I
am not suggesting that somebody has been delict for
not doing something, but your brief is incofporated
as well in regards to your motion. .

MR. BABCOCK: Thank you, Your Honor.

THE COURT: All right. I believe it is
your motion.

MR. BABCOCK: Your Honor, there are two
preliminary matters before we bégin with the
motion. As you may recall, two cases were assigned
to you through the business court program. And one
of those cases was the condemnation case and that's
the motion we are here on today to transfer to the

nonjury roster. And there was another case that
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was a related case that was part of what was sent
to Mr; Massalon. That case has now been dismissed.
So we are down to one case.

THE COURT: So it is just the one case
with the condemnation action.

MR. BABCOCK: Yes, sir, although with
the procedural matters I'm not sure just the
condemnation case, but it is -~

THE COURT: I understand. They are
kind of interwoven.

MR. BABCOCK: Yes, sir. It is the one
condémnation case. But there‘is a preliminary
matter on that involving Clemson and the Division
of Public Railways of Department of Commerce and
Mr. Smith represents Clemson so I will let him take
that.

THE COURT: Mr. Smith.

MR. SMITH: Please the Court, Your
Honor, an agreement in principle was always in
place between the landowner and the condemnee. We
have now written and signed it. The Board of
Trustees of Clemson has approved this document. We
are waiting for that written minutes to be approved
and the clerk of the Board of Trustees to give a

true copy to attach. Commerce has also signed the
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document and they are waiting for the SFAA to give

14

.their technical approval before it can be attached

here. I would like with your permission to give a
copy of the executed, but quite not final,
settlement agreement to Commerce attorney in this
action who could not be involved in those
settlement negotiations and pass it to Your Honor.

THE COURT: That would be fine. Thank
you, sir.

MR. SMITH: I can show you the original
signatures if you prefer.

THE COURT: I will rely on the accuracy
of your statement.

MR. SMITH: Thank you, sir. Appreciate
that. .

THE COURT: Thank you very much. Now
the motion.:

| MR. BABCOCK: Yes, sir. May it please
the Couft.

THE COURT: Yes, sir, Mr. Babcock.

MR. BABCOCK: Thank you for working us
in today, Your éonor. We appreciate that. Your
Honor, we are here on the motion to tfansfer the
condemnation case to the nonjury roster. And as I

indicated earlier, we are down now to that one

R 175




l,_..\

S O

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

case. The procedural background in this case is a

little involved.so if T can go into a little bit of
procedure, a little of the facts it as bears on the
matter before the court today.

w - The condemnation action involves

70 acres of land that are owned by Clemson. The

" entire tract was taken in this case and it was
taken by Railways for the project involving an
intermodal container transfer facility to be built

near the port. The property is located on North

Hobson Avenue on the old naval base in North
Charleston.

The Charleston Coﬁnty School Diétrict
was named as an other condemnee here and their
interest ultimately it was determined was in 3.74
acres of the 70-acre tract.

THE COURT: Not to interrupt you, but
having read it, and I understand a little bit more
now, of course I also understand that it appears
because there were several motions to reconsider
| filed, obviously there's some disagreement with
probably both sides with the special referee's
decision; But there's no question that at least as

I read the posture at this point concerning the

lease, as I understand his. order he concluded the
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lease expired.

MR. BABCOCK: Yes, sir.

THE COURT: And that basically any
occupancy théy were tenants at will.

| MR. BABCOCK: Yes, sir.

THE COURT: And we all know the basic
law of tenancy at will I think, it's been a long
time, I think it's a 30-day notice, I believe
that's what I was taught in Property 101 I think,
but there's a professor that could probably --
former professor probably correct me, been a long
time singe I sat in Professor Ledbedder's class.

But be that as it may, that would be
goiﬁg forward and then it no longer becomes -- and

I understand the -- please understand everything I

am saying I understand the school district

" disagrees with that totally. You have stated your

position very clearly and argued that as well.

And I say all of that because obviously.
this case 1s not going to stop here, I don't
believe. Maybe it will, I don't know, but there's
a reasonable probability it may go a little -- take
a trip up I-26.

That having been said, as I read it he

basically said there is no lease. At the time the
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condemnation it was done. As I see it. Bﬁt he
said the school district has as I understand it
some equitable interest in the.lease based on
basically. the improvements, and i'm summarizing and
probably shortening it too much primarily, but
didn't define what that was, didn't define the
amount thereof, he just said simply there was.

And there was also some reference, and
maybe you can enlighten me on this, some $30,000
that was paid to the school district as I recall
and that as I read it had something to do with
basically reimburse the school. Because the
tenancy at will as I recall, the rent stopped and
said because you have improved this property, going
forward you are not required to pay a monthly
rental. And then, of course, the school district, -
the record is clear went forward with the plans to
build on the old Barns Wilson campus and that was
done and basically as I recall they ceased
occupancy of this property insofar as the school
purpose was concerned.

So T understand and really all that is
left as I see it is for me to consider, I
understand they have asked for a jury trial, and

quite frankly, I don't know any case that I have
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ever seen, maybe I just haven't found it, where a
jury is involved in an equity issue. That's the
way I see this. Equity as I understand it is me or
the Court and because the case has been assigned
it"'s me. And I encountered this for the first
time, maybe I don't remember, I'm sure my professor .
taught me that too, but I just didn't remember it,

until.i was trying that case in Beaufort where we

. tried a construction case. I may have mentioned

this to you all, but I will say it again on the

record. One of the actions, causes of action was
an equitable indemnification. And I think Judge
Bell wrote a.ve;y good decision on that. It says
the only time a Plaintiff has to decide how it
wants to proceed and it is very obvious because
different triers of fact.

| And this came at the end of the trial

and they said we will just let -- can we go to the

~Jury and then we will let you know.  And, of

course, when they got the verdict they changed
their mind and they wanted me to decide it.

So but clearly, clearly equity is not a
jury issue in\my opinion. Now, having said that, I
understand y'all may have taken a different |

position. But that's -- I have read it. I read
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your brief. I have read the file. I really'don't
think there's —-- I think what we need to do is for
me to find that and then go on and have whatever
hearing we are going to have so you can take it
from there to go where it needs to go. Because the
case YOU have cited that dealt with the equitable
decision, they reversed it, it came back and there
was some issue about what they had notice of_as a
matter of law and that wasl—— that's a tofally

different situation here. Because whether we agree

with the terminology, the order speaks for itself

for me because a judge defined it and has referred
to it as equitable malice, equitable interest.
I don't know how to convert that

because that's -- for me going forward, that judge. -

has already ruled on it. Supreme Court may say

otherwise, Court of Appeals may say otherwise, but
I don't think I can modify his ruling. I think he
sits in the same capacity as I do and I can't
change another judge's decision.

I have been involved in that. That
doesn't happen often. Well, it does too. We hear
motions and we rule on them, then somebody else
tries it and maybe it goes up and you see two

judges and I have been the culprit where some of my
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colleagues héve been -- have reversals, but their
decision was cdrrect and I have been on the other
end of that one. But I understand. Anyway I
interrupted you. I don't want you.to shorten
anything you think is necessary for purposes of
review of what we are about to do, but that's sort
of where I am with this having read all this.

MR.. BABCOCK: Yes, sir. And that is
the bottom line here. Judge Massalon found an
equitable interest in the property .on behalf of the,
school disﬁrict. That equitable interest is the
only issue that still needs to be decided because
of the determination that Clemson and Railways had
that's been memorialized now, but goes back even
before the case started. That was whét the
situation waé to be.

So that is the only issue, and as Your
Honor indicated, just incorporated our memorandum
so we don't have to repeat those issues, but the
three points that we offered to the Court were
number one, that the statute in terms of jury trial
was a landowner right, not another condemnee right
and especially so I think, Your Honor, when you
have got a situation where it is equitable

interest.
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THE COURT: Absolutely.

MR. BABCOCK: The second, and the issue
as Your Honor is focused on, is that it is an
equitable interest. And what that equitable
interest is, whether it's compensable, whether it
has value, what that value 1is, those are all tied
into the equity issue of the equitable interest
that Mr. Massalon found as special referee.

And then the final point, Your Honor,
was this really is an aﬁalogous situation the code
looks at when you have after you have resolved
situations between condemnor and landowner. It
then goes to an equitable case for division of
proceeds. Normally you have got a pot to divide up
by that poinf, which we don't. It still is an
equitable proceeding and that's where we suggest it
should be now. It should be transferred to the -
nonjury roster and let Your Honor look at the
different issues as we go through discovery and
address those issues with Your Honor.

So that's what we respectfully request,
is a transfer to the nonjury roster.

THE COURT: Thank you. Please know I
am not trying to shorten anything that you want to

say or add on this record.
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MR. MURPHY: I completely understénd.
The first thing we would ask for, Your Honor, is a
few days to file a written response brief.

THE COURT: Sure.

MR; MURPHY: So five to ten days.

THE COURT: That's no problem. Take as
long as you need..

/

MR. MURPHY: And, Your Honor, for the

- record, and I will be very brief, but this is an

unusual case where we have the Department of
Commerce and Clemson working together to exclude
the school distr%ct from any part of the award.

THE COURT: That's a nice statement. I
don't think that's where we are because what
excluded the school district, because I think there
was some reference to Mr. Hartnett's statement that
the values would be significantly different if-you
had a 50~year lease.

S MR. MURPHY: Yes.
- THE COURT: Obviously, so I understand.
MR. MURPHY: But in any event, Your
Honor, we did have -- we agreed oﬁ the Massalon

hearing which is outside the realm of the eminent

domain statute act because there was -- the school

district only claimed a small interest in the
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70 acres. So the understanding was we would let
Massalon determine what.interest they would have
and then at that point whatever‘interest it would
be would go to a jury trial to be done with it.
That seems to be not the case\anymore. Which we
take the position you got to go back to the default
which is we are stuck with the pleadings and we are
stuck with the eminent domain act.

Now, the first question Your Honor
answers 1s is an equitable interest able to be
condemned by a government entity. And there's
cleariy -— 1t's directly referenced that a
government entity can condemn one's equitable
interest in the property. And that's listed in the
definition section of the Statute.

éo oncé you can condemn an eQuitable
interest, then you have got to follow the eminent
domain act. And the eminent domain act clearly
states in at least two sections that it prevails
over all procedural rules that may apply. And that
would include the general rule that equity matters
go to the Master—In—Equity, therefore, it goes to
the nonjury roster, Your Honor.

Next we have a play on words a little

bit with the condemnee and the landowner in this
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case. The condemnee as defined is all people with
a record interest and/or a possessory interest in
the property. The landowner is (defined as multiple
condemnees, it's all the condemneés. So when it
saYs landowner it refers to all the condemnees that
are served with the notice. |

So we also have -- that being the case,

you have the City of Greenwood versus Psomas which

defined landowner and it says landowner is defined

‘to include the lessee and any person who has an

interest in the property effected by the
condemnation. And that makes sense because South
Cafolina has the undivided fee rule and folks only
get one shot at. just compensation as you know. And
whoever -- if you don't have an agreement of the
parties, eﬁéryone géts to submit evidence of just
compensation because like Mr. Babcock said, it is a
pie. And you have people whose interest are
directly correlative With the amount of just
compensatién. Sc the higher the just compensation
the higher the potential for the leasehold interest
or what other interests they would claim as part of
the pie.

THE COURT: Let me ask you a question

just for my benefit because this really doesn't
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have énything to do with -- this really has
something more to do with before Judge Massalon's
dgcision.

~ Because I happen to live and have
handled a-lot of closings in my career that dealt
with constructions of homes on leased property
owned by Santee Cooper. And clearly when those --

it was written in the lease for that matter, but I

-am encountering it right now. I am in the process

of selling my house and we constructed a dock on
the.lease property. And it was we have -- my
neighbor and I went in jointly and paid for the
cbnstruction. |

And the question is who owns it. I
said neither you or I and when we leave and let
that part“that we can remove and cut without
damaging the property I think we can take maybe,
but I believe anything that I have affixed to the
land and real estate beéomes part of the real
estate, therefore is now owned by fhe fee simple
owner of the real estate. And that's certainly the
case in the Santee Cooper situation. You can build
a beautiful home, you have improved it dramatically
and Santee Cobper says thank you very much. When |

you leave we take your lease because you don't get
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it back and you don't get paid for it either.

My question here -- I ﬁnderétand what
you're saying.' But you don't haﬁe a lease.

MR. MURPHY: No, we don't.

THE COURT: It is over and that's -- if .
the Supreme Court sayé otherwise that's fine. But
if you have a lease then you have got something and
the eminent domain, but you don't have one.

MR. MURPHY: ©No, we don't. I ag;ee

with that, Your Honor. We do not have a lease.

THE. COURT: So you referred to'lessée.

'wYou don't have a lessee.

MR. MURPHY: No, you don't have, but
what you have 1s we had a possessory interest in
the property. |

THE COURT: That's what he said.

MR. MURPHY: So that's what we are

talking about. But, Your Honor, to kind of

shortchange, if you look at 28-2-460 which is cited
in their brief it talks and says unless the parties
agree in writing to whom just compensation is paid -
got to get a verdict and then they can déposit that .
in the name of all the parties. You got to have an
agreement and you need to get a verdict here. The

statute doesn't allow collusion between the
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parties.

So right now this 1s where we go back
into default and we are stuck Wifh.the pleadings
right now. We are saying we don't have an |
agreement so we right now by statute by the
pleadings we have got to get a verdict on the
amount of the 69.8 acres that was condemned and
then we will move to the apportionment hearing.
And that's the procedure. I don't like it and
that's not what we agreed for -- we agreed with the
Massalon hearing, but technically under the
procedure and the way it is pled right now that's
where we are, Judge. | |

THE COURT: Okay. I appreciate your
argument and you're,arguing a very interesting
statu%ory anomaly because .you are really talking
about something if the intent was -- you could
never settle a condemnation action, could you?

MR. MURPHY: That's not what I ém
saying. You can settle, you got to have the
parties agree.

| THE COURT: Well, again, and my feeling
agout that is the parties have agreed. The real
parties in interest now.

MR. MURPHY: Yes, sir.
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THE COURT: T just -- I understand, but
again, and you say it overrides and that's great,
that sets up for some good law to be made. Because
it's going to be interesting how a jury gets to
determine what's equitable when the law is very
clear. I hear what you are saying. The statute
says it overrides everything.

MR. MURPHY: Yes, sir.

THE CéURT: Well, I just spent a solid
day watching horrible film strips and presenﬁations
on human trafficking which is an abomination. It
is one of the worst things I have ever seen and
it's going on everywhere in the United States and
in the world. Our legislature wants to get tbugh
on this. We want to stop it so you know what the
first offense for human trafficking is? Fifteen
years. That's really going to get the attention of
somebody, a nonviolent offense, 15 years. That's
diégusting. But that's what the legislature chose
to ds. |

I don't have any problem. I think it's
analogous to murder. You take somebody's life why
not make it 30 to life first offense? Why not make
it at least a nonparolable offense. We finally get

that on a second offense. How about.that? You get
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to do it twice before you get to nonparolable
offense. That's really important.

I say all that to understand I think
the legislature does a marvelous job. It is tough
and we all know that they pass things and somewhere
it's the problem that we all know as lawyers. It
would be great if everything was black and white
and we could do it. But you can't think of every
possible situation. It's impossible. Humanly
impossible. Even with the advent of computers we
still can't think of it all.

I hear what you are saying and I
understand and there is -- I will confess that. for
purposes of review, yes, it says you got to have a
trial. And it overrides everything and that's
probably a generalization. But the bottom line is
I don't know how you do that. Just not -- so
they'll have -- the Supreme Court, if that's where
we have to go, they will have to outline for us.
And I hope they will. I want to make sure we frame
it so they have to. That they can't dodge it on
another basis and sometimes they -- I don't know
they intentionally do that, it just happens that
way sometimes. But be that as it may, I hear you.

I understand what you are saying.
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MR. MURPHY: Yes, sir.

THE COURT: So I don't want to cut you
off, but T am goeing to lét you brief that fully and
submit that in writing so that you will have it for

purposes of review. But please continue. I

apologize for interrupting you.

MR. MURPHY: And the only thing I would
conclude with, Judge, and the reason that I am |
saying this is important is because the school
district's interest is directly correlative with
the amount of just compensation because all we can
get is that piece of the pie. And it comes to
estoppel matters. We went to the Master-In-Equity
as —-— we don't want Clemson arguing that or the

Department of Commerce saying look, the whole 69

~acres -was only nine million dollars and you are

asking for seven million dollars for a:just and
equitable interest. So that's why.
THE COURT: Let me ask you a question.

What does the school district think they were

‘worth?

MR. MURPHY: We are having it appraised
right now. But the testimony at the lower court, I
don't know -- it was a long trial.

THE COURT: I did not review the
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testimony.

MR. MURPHY: All the parties were
acting in good faith assuming that the lease was —--
there was a 50-year lease and that they were going.
So when you act in good faith under those
conditions everybody expected that the school
district would have use of that property for the
next 40 years or so.

THE COURT: Even though in the lease it
said they got to stockpile it. Because isn't that
what you would be doing if you weren't using it?

- MR. MURPHY: Well, there's testimony
that would have been swing space, there was talk
about --

THE COURT: I am just asking.

MR. MURPHY: That was already addressed

in the Massalon order.

THE COURT: Curiously, what was the
$30,000 for?

MR. MURPHY: What happened was there
was a monetary -- small settlement of a mbnetary'
lease that the school district had to pay. I want
to say it was $24,000 a year. However, if they
made improvements to the property the improvement

-- the cost of those improvements would be deducted
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from the annual leasehold amounts. So when they
put the four million dollars in that wiped all of
the lease remnant payment and they actually
overpaid the -- I can't remember which party it
was, but they overpaid by about $30,000 and there
was a refund for that.

THE CdURT: Okay. All right. Thank
you. |

MR. MURPHY: That is all I have, Your
Honor.

THE COURT: Any response, Mr. Babcock,
or anyone? _

MR. BABCOCK: Nothing in response, Your
Hénor.

THEiCOURT: Okay. Thank you very much
and if necessary, Mr. Babcock, I will give you é
period 1f you feel necessary to supplement the |
memorandum once they submit their memorandum.

MR. BABCOCK: Thank‘you, Your Honor.

THE COURT: Thank you.

(These proceedings were concluded at
11:59 a.m., Auguét 23, 2016, Charleston County,

South Carolina.)
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THE CLERK: South Carolina Department of Commerce,
Division of Public Railways vs. Clemson University,
2010-CP-10-104835.
THE COURT: We will start with Mr. Cooke, start with
you. |
MR. COOKEE I'm Dawes Cooke with the Barnwell,
Whaley, Patterson & Helms. I represent Charleston County

School District.

MR. MURPHY: Chris Murphy on behalf of Charleston

‘County School District.

MR. BABCOCK: Keith Babcock, Lewis & Babcock. I

represent South Carolina‘Departmeht of Commerce, Division of

" Public Railways.

MR. SPITZ: Steve Spitz from the lawfirm with

Stevens & Lee. And I'm co-counsel with Mr. Babcock.

MR. SMITH: I'm Jack Smith with Nelson Mullins Riley
& Scarborough for Clemson University.

THE COURT: All fight. T have received and reviewed
all the memorandums filed. And you certainly stand by those.
They are incorporated fully, because my view of this -- I
don't know what's going to happen yet. I'm going to hear
your arguments. But, obviously, it occurred to me that séme
of these things may bg interlocutory. This deals with
whether a -- who is going to be the judge in this case. So

it probably is appealable. And I would imagine that's
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probably what's going to happen either way.. So I want to
afford each of you the opportunity.

You now have, as part of the record, what you've
submitted to me. So that'é.fuily incorporated. So you can
rely on that for appeal purposes. But anything that you want
to supplement or stress, feel free to do so.

So, Mr. Cooke?

MR. COOKE: Thank you, Your Honor. If it please the
Court, and as always, I'm going to keep it as concise as I
can.

THE COURT: Excuse me for interrupting, but you
don't feel like —- because one thing i want -- what I said in
thinking through, I said, this one is not just, we go to
trial and then we appeal it. This is something that could
delay this thing or expedite it.‘ I don't know, however you
look at it. But whatever it is, it's an issue that's going
to have to be addressed because it's a different judge.

MR. COOKE: And thanks very much for hearing us.

And I appreciate counsel's indulgence to this. Our

position -- I'm going to give you the details. Our position,
essentially, is that the Court's previous order transferring
this case to the jury roster essentially construed the term
"landowner" too narrowly to exclude the interest of the
Charleston County School District. And we've been found to

have an equitable ownership interest in this property that's
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being condemned. In fact, at this time, it's the only thing
that's being condemned. Because of the fact that Clemson has
settled out, there was never a condemnation of Clemson's
property. Instead, they agreed to swap it. There was never
a compensation paid in lieu of condemnation.

So what we have here is, we have a situation where
the condémner has essentially bought the property from
Clemson subject to our equitable interest. And
interestingly, they dismissed other interests like AT&T and
Southern Bell and SCES&G, becéuse they have rights—of—way or
easements.

And in their order dismissing them, they said our
interest, meaning the Department's interest, is subservient
to those other interests and are not affected by this action.

So our position is that that's the same thing. We
have an equitable interest. And that Clemson did not have
the power to convey our interests when they sold their
property or traded their property to the Department. So the
only way the Department can get our property from us is
either to buy it from us or to follow the condemnation
proceeding.

THE COURT: Well, I don't argue with your point.
Isn't that what this is all about?

MR. COOKE: That is exactly.

THE COURT: I'm just saying, the trial is -- the
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gquestion is, who's going to determine the value of that
interest?

MR. COOKE: That's exactly right.

THE COURT: To me, we are not defeating that by
changing it to -- my ruling was that I thought -- and you've
refer£ed to if;“I'made quotes, "equitable ownership". If the
Court did not use the term "equitable"”, maybe there had been
an argument that it was, but; cleaily, they said "an
equitable intergst"., And I think that, as I've said in my
previous ruling, I don't think the jury has anything to do
with determining the value of an equitable interest. I think
it's a court's determination.

\ But I don't, for one second, think -- my ruling
doesn't say that you are not entitled to something.

MR.‘COORE: I understand. But what I'm about to do
is read some sections of the act that make it clear that once
it's found that we have an equitable intereét, that équitable
interest has to follow -- you have to follow the same
proceduré to take that equitable interest as you would any
other interest. 2And I'm going to read you the sections that
provide that! In‘other words, the equitable part has already
been done, and that is determining that we have an equitable
interest. That was done by agreement by reference to the

master in equity. So the equitable part of this case is over

with.
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Now we are at the condemnation/valuation part. And
as the sections I'm about to read to you show, there's only
one way to do that. And that is through a jury trial.

THE COURT: You don't heed to read it bécause you've
cited it.

MR. COOKE: Well, i'd like to.

THE COURT:/ You don't need to read it because I've
read-it too.

MR. COOKE: Can I just put it in context?

THE COURT: You can tell me. But, Mr. Cooke, you
are relying on the section. You say it says it has to be a
jury trial. I don't think so. I don't think it says that.

MR. COOKE: I'm going to put several sections
together.

THE COURT: You can put them any way you want to put
them. I've read it too. I don't agree with your
combination. And you cited the section, so you don't need to
read it. Okay? But go ahead.

MR. COOKE: I'm going to take your invitation to go
ahead and make an argument anyway.

THE COURT: You can make your’;rgument. But, again,
you've already placed all of that in ﬁﬁe record. But go
ahead and do what you need to do.

MR. COOKE: I won't read it. I will paraphrase.

Section 28-2-6 it says: Provisions of this chapter are the
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exclusive procedure for condemning property.

Section 220 says that: The condemner, when he
brings an action, can choose two pathways. He can choose to
go an appraisal route or the trial route.

In this case, they chose the trial route. They
filed the affidavit that's reguired by Section 240. Andvit
says that one of the things you are supposed to say in that
is whether the condemner demands a trial by jury or by court.
They demanded a trial by a jury.

‘At that point, it's locked in. There's nothing in

this Act that allows you to go back and do a do-over. They

" chose a trial as opposed to an appraisal proéess. They

demanded a jury trial.

The Act theﬁ says that unless both sides, the
lan@oWner and‘the condemnér, expressly waive a jury trial,
the action must be tried as provided in this article. And it
must be tried by a jury unless they affirmatively have waived
that.-

Whére, with all due respect, we think that the Court
may have been led astray is in an over-narrow iﬁterpretation
of the term\"landowner". Because what the Department says,
you are not a landowner. You don't own fee simple title.

But that is an unduly narrow interpretation of that section.

And this is one that I would like to read just a

short part, because it's very important. Under the
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definitions section: A landowner means one or more
condemnees having a record fee simple interest in the
property condemned or any part thereof as distinguished from
condemnees who possess a lien or other nonowné;ship interest
in the property.

And then thié last phrase is critical. It says:
Where there are more than one, the term means the condemnees
collectively unless expressly provided otherwise.

It says: Where there are more than one -~

THE COURT: Where there are more than what, fee
éimple owners?

| MR. COOKE: Condemnees.
. THE COURT: Goes back to define what a iandowner is,
doesn't 1t? Doesn't it say a fee simple owner?

MR. COOKE: Hefe's.the way that the Supreme Court
interpreted it in City of Greenwood v. Psomas:: From a review
of the entire record and the entire charge of the judge, we
conclude that the whole interest of all parties to the
proceeding was appraised and included in the jury award.

In the judge's opening statement to the jury, he
stated: Pansy Psomas and George Psomas and others will be
referred to as "the landowners";

The Court says: Now the "others" were, of course,
the respondents herein as evidenced by the condemnation

papers before the court.
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And they were just tenants in that case. The court
cited the case of Séuth Carolina state Highway Department v.
Hammond, in which it said South Carolina Code of Laws, South
Carolina requires the Highway Department in condemnation
proceedings to give notice to an "owner" of the land of its
inténtion to condemn.

The word "owner" as used in a condemnation statute
has been construed to embrace not bnly the owner of the fee,
but a lessee and any other person who has an interest in the
prope;ty which will be affected by the condemnation.

There's a provision in the Act that says that where
there's a conflict between the Act and any other provision of
law, this provision applies, that this Act applies.

There's another provision that says if there's a

conflict between. the Act and the South Carolina Rules of

Civil Procedure, that provisions of this Act apply.

What the Departmenf is asking this Court tovdo is to
invent a new procedure where it can come in énd condemn an
interest, a discreet interest in land without following the
exclusive procedure. And this Act says it in numerous places
that it's the exclusive procedure to condemn land. And it
has to be by a jury trial unless both parties have
affirmatively waived it. And they have not here.

We would contend -- thié is a bit more of a

technical arqument. We would contend that Clemson, having
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settied its interest, can no longer withdraw its consent.
But wé don't think the Court even has to -- it can no longer
withdraw its insistence on a jury trial because it no longer
has an interest in this case. It's no longer a landowner
because its property ié not being condemn.

Sc we are the only ones that own anything that is
subject to this condemnation. And we have not waived our
right to a jury trial.

THE COURT: Okay. Mr. Babcock.

MR. BABCOCK: May it please the Court, briefly.
Fifst off, Clemson was condemned. This is a condemnatioﬁ
proceeding that has progressed to this point. Clemson has
resolved, as Your Honor's familiar, this action in regaxrd to
an exchange of property. But Clemson is still the landowner
and was the landowner in this proceeding.

THE COURT: Correct.

MR. BABCOCK: The. school district is one of the
other condemnees. And I think when you look at the statute
first, the Psomas and the Hammond case, A, are pre-Eminent
Domain Code cases before we had the Eminent Domain Céde.

Second, 'all they said is that when you got an
interest of another condemnee, like a tenaht, and a
landowner, there's one jury trial in the condemnation
proceeding. You don't have separate jury trials in a

condemnation proceeding.
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What the school district has asked for here is, in
its motion for reconsideration and in its memorandum in
opposition, is for a jury tri;l of the entire 70 -- almost
70-acre tract, when they only claim and have been found to
have an equitable interest in 3.74 acres. And what we say
is, there can't be a jury trial on that entire issue because
they don't ha&e any interest on the entire issue.

What we are is a situation, as Your Honor found in
the order, is just like any other condemnee. There's a
procedure for an equitable proceeding to determine what their

]
interest is. And even under the school district's position,
if you had this big trial on the 70 acres, you would still
have to have an equitable trial on 3.74 acres, what that
equitable interest is and what its value is. .So you still
have what Your Honor found.

And, Your Honor, it's particularly so because it's
an equitable interest. It only make; sense that an equitable
interest would be found and determined in equity.

So that's why, Your Honor, I think your order was
correct as it was initially issued. And we urge you to deny
the motion for reconsideration.

THE COURT: Thank you.

Response?

MR. COOKE: Just briefly, Your Honor. This arxrgument

has been made several times. I just want to make it clear.
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We are not demanding a trial of the entire 97 acres. We are
perfectly happy with a jury trial as to value of our
equitable interests in the -- g

THE COURT: Yeah, but doesn't that coﬁflict with
what you've been arguing about the statute?

MR. COOKE: No, no, because we said that in the
brief.

THE COURT: I think you are using the statute where
it's convenient, but then you back it out when you say
because you don't have.any title to 3.7. ~There‘s never been
any division of that other than the finding that you had some
equitable interest in that small portion of the property.
Correct?

MR. COOKE: Right, except the only equitable
procedure that the Act provides for is to divvy up the money
once there's been a --

THE COURT: Money for what? Money for the whole --

MR. COOKE: Right, exactly. And that's not going to
happen here.

THE COURT: No, it's not because that's been
resolved.
| MR. COOKE: I beg your pardon?

THE COURT: Because it's been resolved.

ﬁR. COOKE: 1It's been resolved. Instead of taking

the property by condemnation, it was traded. BAnd we didn't
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get any intérest in that. No ﬁoney was paid to the --

THE COURT: All that's going to happen is they are
going to have to find out ﬁow much they are going to have to
pay for the equitable interest. They may come out of the
proceeds. I don't know where it's coming from. But the
bottom linebis, all we are determining is whether or not --
what is the value of your equitable interest. ' And I don't
know how a jury determines a value of an equitable interest.
That's contrary to the law. That's why I ruled the way I
ruled.

So I appfeéiate it. I hear you. And it's a great
case to make some law. And it won't be the first time that
I've been reversed. And probably, God willing, I would love
to think I.would be perfect from here on out, but I probably
won't. But I will do the besf I can.

And it just still makes sense.to me, because we have
competing judges here. And I didn't create it. I inherited
the term "equitable interest”.  So that's where we are. I
think that's the governing part of it. And I think it is
distinguishable from all the others. But we may find out,
nope, even equitable interest, jury is going to determine the
value of equitable interest and master is going to be out of
business.

But, anyway, that being said, thank you very much.

Good luck with you all. And I look forward to reading it one
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day. Maybe it will get fesolved, buf I don't know. We will
see. Thank you, all. \

MR. COCKE: Thank you. for your time, Your Honor.

THE COURT: You're very welcome. Thank you for your
thoroughness of your briefs. I really mean that sincérely.
Makes my job so much easier. And y‘all are such
professionals, and I appreciate that.

MR. BABCOCK: Judge, do you .need any order?

THE COURT: Why don't you do an order that says we
heard argument, additicnal memorandum, and after fully
considering all the memorandum and arguments, I declined to
modify the order and the order stands. Thank you.very much.

MR. BABCOCK: Thank you.

THE COURT: Have a great holiday season.

(Whereupon, proceedings are adjourned.)
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of Charleston, North Charleston Sewer
District, Bell South Telecommunications,
Inc., South Carolina Electric & Gas
Company, and Charleston County School
District, ' A

Other Condemneses.

IN THE COURT OF COMMON PLEAS

FOR THE NINTH JUDICIAL CIRCUIT
CASE NO. 2010-CP-10-10495

CONSENT SETTLEMENT

AGREEMENT
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SETTLEMENT AGREEMENT BETWEEN THE SOUTH CAROLINA DEPARTMENT OF -
COMMERCE, DIVISION OF PUBLIC RAILWAYS, AND CLEMSON UNIVERSITY

This Consent Settlement Agreement (the “Agrcement”). 1§ made and entered into by and between

Clemson University ("Cleméon") and tﬁe South Carolina Department of Commerce.

("Commerce") and its Division of Public Railways ("Railways").

. WHEREAS, Clemson is the Landowner of the approxﬁnqtely 69.96 adpes of land that is

the subject of this condemn_atioﬁ action as identified on attached Exhibit A (the "Property").
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‘ WHEREAS,( Clemson and ‘RaiIWays have -agreed that Clemson will receive land in
exchange for the condemnation of the Property in lieu of ﬁﬁancial consideration, and, as a result, |
Clemson has égreed to waive its right to gﬁy financial cbméensation from Railwéys iﬁ this
action. |

NOW, THEREFORE, in view of the foregoing recitals, and for and in considerétion of
_the mutual promisés and covenants set forth herei_n, and other good and valuablé consideration,

the receipt and sufficiency of which are hereby acknowledged, the Department and each

. Defendant agrees and consents to following:

- 1. Clemson and RgilWays agree to settle the actibn in acco;dance‘with the following
terms _é.nd condiﬁoﬁs: | N
a. - Clemson will pr’ovide Railways with a quitclaim deed for the property as
set forth in Exhibit A to this Agreem;nt'within thirty (30) days of the
Effective Date of this— Agreement. |
b. | Railways will provide Clemson title to property that is n;utually’
acceptable to Railways and the Clemson University Board of Trustees.
The paﬁiés shall' make best efforts to complete the transfér of such land to
Clemson on ;)r before August 1, 2017.
c. Commerce will continue to defend Clemsoﬁ in the suit brought by the
Charleston County School District (the "District"), Civil Action No. 2012-
CP-10-5093, -and agrees to be responsible for any liability Clemson ﬁiay
havg_ to the District gssoci_ated with any ir;t.ere,st the District may have in
thé Property. -
Consent Settlement Agreement between Clemson University and
the South Carolina Department of Commerce, Division of Railways .

Case No. 2010-CP-10-10495
Page 2
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2. This Consent Seftlement Agreement shall be binding on the successors,
transferees, and assigns of Clemson and Railways.

3. This Consent Settlement Agreement’ shall not be assignable without the express

written consent of both parties, such c'ons_ent not to be unreasonably withheld.

4. - This Consent Settlement Agreement does not constitute an- admission By any

-party of lability to the oiher, or of the vaiidify or invalidity of any legal ?osition asserted by a

third party. This Consent Settlement Agreement is entered into solely for purposes of

compromising and settfing this Condemnation Action, Civil Action No. 2010-CP-10-10495,

‘_betweén such parties and avdiding. the time and _expense‘that would be involved in proceeding

' with iitigation. However, nothing’in this paragraph is intended or shall be construed as acting as

a bar or otherwisépreVentAing either party from enforcing compliance with this Consent
Séttlemérit Agreement.

5. Clemson and Railwéys have been represented by cbmpctent legal counsel of its

'an_ choosing in the negotiation, preparation, and execution of this Agreement. Clemson and

- Railways further agree that they have participated fully and fréely in the negotiation and drafting.

of this Consent Seftlement .Agreement and, as a result, hefth;:r Clemson nor Railways can claim
tﬁat the terms of ‘this Consent-Settlement Agreement were not understood and that they did not
freely agree, consent, and ente;r to the Consént Settlemept Agreement. |

' 6. . This Consent Settlement Agreemerﬁ conétitufes the ¢ntire ,agfee_:mént between the
Clemson and -Railways with respect t<')'the resélutidn and settlement of the rnatteré discussed
herein, and supersedes all prior or contemporaneous agreements, promises, or u_nderstanding's
bg&een the parties. Fuﬂher, neither Clemson nor Railways are relying upon any representations,
Consent SefﬂementlAéreement between Ciemson University and
the South Carolina Department of Commerce, Division of Railways

Case No. 2010-CP-10-10495
Page 3 ’
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.prom_ises, underetandings, or agfeemept’s with regard to the seﬁlemerﬁ of this action except ae
expressly set forth within this Consent Settlement Agreement.

7, This Consent Se-ttllement Agr_éement shall b.e construed and any - disputes
concerning its performance shall be defefmiﬁed'i_n écceraance with the laws of the State of South
Carolina. | |

8. . -This | Consent Settlement Agreement may be execﬁ’ced n any 'nmnber of
coﬁnterpaﬁs, eéeh of which shall be deemed original but all of bwhi'ch together shall constitute
.one and the same instrument. | |

9. The undersigned individual signing this Consent'Settlement Agreement on behalf

_ of the Clemson covenants that he/she is dﬁly authorized to execute this Consent Settlement

Agreement and lawfully bind Clemson, subject to approval of the Clemson Board of Trustees.

~

The undersigned individuals signing this Consent Settlement Agreement on behalf of Commerce

and Rallways covenant that they are . duly authonzed to execute this Consent Settlernent

Agreement and lawfully bind their pnnCIpals subject to requlslte state approval

10.  The Effective Date of this Consent Settlernent Agreement shall be deemed the
date upon which the Consen;t Settlement Agreement has been _execute_d by Clemsen, Corimerce
and‘ Rajlways and has received requisite university Aboard and state épprovals, as evidenced in
Exhibit A attached hereto.

11. | In the event of the iﬁvalidity of any terrn'.or provisien of this C-onsent Settlement
Agree.rnent,_.‘all terms and peri_sions' shall Be considered -severable and the balance-of this

Settlement Agreement shall remain in effect.

Consent Settlement Agreement between Clemson Umversrty and
the South Carolina Department of Commerce, D]VISIOD of Railways’
Case No. 2010-CP-10-10495

Page 4
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12.  Clemson and Railways also agree that dismissal of Clemson from this matter is

appropriate and agree to move the Court for such dismissal of Clemson from this matter with
- prejudice.
WE SO AGREE AND CONSENT:
CLEMSON UNIVERSITY
By: K@Crr' A DALro
s\ FrnArvce % OPCRATLIVS

August 22,2016

SOUTH CAROLINA DEPARTMENT OF COMMERCE,
DIVISION OF PUBLIC RAILWAYS

By e b <y I N
Its: Pl" agu‘ol'c,hﬂf + LED

August L& 2016

SOUTH CAROLFN PAR MENT OF COMMERCE
/ ~ /

By: Robert . Wty \4

Its: 5e¢.rj¢-'n=w:\ o€ Commerce

August 17,2016

Consent Settlement Agreement between Clemson University and
the South Carolina Department of Commerce, Division of Railways
Case No. 2010-CP-10-10495
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EXHIBITA

| (Clemson Unjvérsiiy Board and State Approvals)

" * Consent Settlement Agreement between Clemson University and

the South Carolina Department of Commerce, Division of Railways
Case No. 2010-CP-10-10495
Page 6
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Clemson University
Clemson, South Carolina

MINUTES
TELECONFERENCE OF THE
CLEMSON UNIVERSITY BOARD OF TRUSTEES

President’s Conference Room .
201 Sikes Hall
Clemson, South Carolina
January 14, 2016
8:00 am.

Call to Order.

Notification as required by the South Carolina Freedom of Information Act was given at least

* twenty-four hours before the meeting by posting the notice and agenda on the bulletin board at

the Office of the Board of Trustees, 300B Sikes Hall, Clemson University and on the Clemson
University Board of Trustees website. Additionally notice of, and the agenda for, the meeting
was sent via email to the distribution list maintained by the Office of Media Relations which
includes approximately 80 reporters and editors at the major daily newspapers, television and
radio stations in S.C. '

After notification as required by the Freedom of Information Act, Trustee McKissick, Chairman,
called the meeting to order at 8:01 a.m. with the following present:

Trustees: Smyth McKissick, Chairman, presiding, David Dukes; Bill Hendrix; Ronnie Lee;
Nicky McCarter; Bob Peeler; Mark Richardson; Bill Smith, Joe Swann; Kim Wilkerson; and
David Wilkins L

Trustees Emeriti: J.J. Britton and Allen Wood

Administrative Council: ‘James P. Clements, President; Angie Leidinger, Executive Secretary to
the Board of Trustees and Director of Governmental Affairs; Brett Dalton, Vice President for
Finance and Operations; Robert H. Jones, Executive Vice President for Academic Affairs and
Provost; and Max Allen, Chief of Staff and Interim Chief Diversity Officer

Guests: Sally Mauldin, Office of the Board of Trustees

Media: None

Angie Leidinger called roll of the Board of Trustees.

Convene Finance and Facilities Committee

Trustee Smith convened the Finance and Facilities Committee.
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Action Item

1. Review and Approval of Phase I of the ATEC Building
Brett Dalton presented the proposed project.

Executive Session

Trustee Smith said it was necessary to go into executive session to receive legal advice. No votes
or action would be taken. -

Trustee Hendrix moved to go into executive session. Trustee Peeler seconded the motion. The
motion was approved unanimously. The committee entered into executive session at 8:28 a.m.
The committee returned to open session at 8:40 a.m. '

Trustee Hendrix moved to approve phase. two of the ATEC building with a requirement that this
- phase 2 approval be ratified at the February Board meeting. Trustee Lee seconded the motion.
The motion was approved unanimously.

Trustee Smith adjourned the Finance and Facilities Committee.
Chairman McKissick reconvened the Full Board meeting.
Action Item

1. Recommendation from the Finance and Facilities Committéee for Phase II of the ATEC
Building

Trustee Smith moved to approve the recommendation of the Finance and Facilities Committee
that phase two of the ATEC building be approved with a requirement that this phase 2 approval
be ratified at the February Board meeting. The motion was approved unanimously.

Adjourn

There being no further business, Chairman McKissick adjourned the meeting at 8:43 am.

Respectfully submitted,

e ) '
Angie Ladinger g

Executive Secretary to the Board of Trustees

Approved: ' - .
. ' O
Gmgr WWU ' / 14 / 1o
¢ Signature g Date
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MINUTES OF STATE FISCAL ACCOUNTABILITY AUTHORITY MEETING
‘November 7,2016 — 10:00 A. M.

The State Fiscal Accountability Authority (Authority) met at 10:00 am. on Monday,

November 7, 2016, in Room 252 in the Edgar A. Brown Building, with the following members

i

in attendance:

Governor Nikki R. Haley, Chair; -

M. Curtis M. Loftis, Jr., State Treasurer;

Mr. Richard Eckstrom, Comptroller General;

Senator Hugh K. Leatherman, Sr., Chairman, Senate Finance Committee; and
Representative W. Brian White, Chairman, Ways and Means Committee.

Also attending were State Fiscal Accountability Authority Director Grant Gillespie;

j Authority General Counsel Keith McCook; Governor’s Deputy Chief of Staff Austin Smith;

Treasurer’s Chief of Staff Clarissa Adams; Comptroller General’s Chief of Staff Eddie Gunn,
Senate Finance Committee Budget Director Mike Shealy; Ways and Means Chief of Staff
Beverly Smith; Authority Secretary Delbert H. Singleton, Jr., and other State Fiscal
Accountability Authority staff.

~ Adoption 'of Agenda for State Fiscal Accountability Authority .

Upona motibn by Senator Leatherman, seconded by Rep. White, the Authority adopted

the agenda as proposed. L : A °

Minutes of Previous Meetmg

Upon a motion by Mr. Eckstrom, seconded by Senator Leatherman, the Authority
approved the minutes of the September 20, 2016 Authority meeting.
Blue Agenda

M. Eckstrom asked for blue agenda items #1, #5, and #7 to be taken up separately.

" Those agenda items were approved by the Authority as noted herein below.

Upon a motion by Senator Leatherman, seconded b}/' Mr. Eckstrom, the Authority -

unaniniously approved blue agenda items #2, #3, #4, and #6 as noted herein.

State Treasurer’s Office: Bond Counsel Selection (Blue Agenda Item #1)

The Authority was asked to approve the referenced bond counsel assignment as
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Minutes of State Fiscal Accountability Authority
November 7, 2016 — Page 2

m
recommended by the State Treasurer’s Office:

CONDUIT ISSUES: (For ratiﬁcatioh of Issuer’s Counsel only)

Description Agency/Institution Borrower’s Issuer’s
of Issue (Borrower) Counsel Counsel
$ 13,875,000 SC GREEN Midlands, Inc. | Haynsworth Sinkler Nexsen Pruet
JEDA Boyd, P. A. -
$ 42,500,000 SC The Lutheran Homes of | Haynsworth Sinkler Parker Poe Adams &
JEDA | South Carolina, Inc. Boyd,P.A. Bernstein LLP '
$65,000,000 SC Conway Medical Katten Muchin - | Howell Linkous &
JEDA | Center Rosenman and Nettles
. McNair Law Firm
$ 30,250,000 SC Waters at St. James, LP | Parker Poe Adams & | Tracey Easton, Esq
State Housing : Bernstein, LLP
Finance Authority '
OTHER REVENUE ISSUES:
Description of Issue Agency/Institution Approved Bond
: Counsel )

$ 46,000,000 Athletic Facilities University of South McNair Law Firm
Revenue Bonds Carolina ' :
$ 110,000,000 SC State Housing Mortgage Revenue Bonds McNair Law Firm
Finance Authority '

Mr..Eckstrom asked how issuer’s counsel is chosen. Mr. Loftis said that JEDA has é
rotation set up for issuer’s counsel and his office approves or does not approve the selection.
Harry Huntley, JEDA Director, said there is a rotation schedule for issuer’s counsel. He said that
it is based upon an agreement that was done in 2009. Mr. Eckstrom asked if the rotation is done
on a project by project basis or if there was effort xﬁade to balanqe the size of the project (5:35).
Mr. Huntley said that it is generally done projecf by project and they look to see who was
issuer’s counsel before, particularly if the project involves refunding. Mr: Eckstrom asked how
many firms were in the pool. Mr. Huntley said that there are six firms in the pool. ‘

Upon a motion by Senator Leatherman, seconded by Mr. Eckstrom, the Authority

approved the referenced bond counsel assignment as recommended by the State Treasurer’s

Office.

Information relating to this matter has been retained in these files and is identified as

Exhibit 1.
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Minutes of State Fiscal Accountability Authority
- November 7, 2016 — Page 3

e

Secretary of State: Notice of Expenditure of Funds (Blue Agenda Item #2)

Pursuant to S.C. Code Ann. Section 1-11-470, Secretary of State Mark Hammond
advised the Authority that he will be expending funds to purchase radio public service
announcements time. The radio tirne:will be used for a public awareness campaign on charity
and telemarketing fraud. Secretary Hammond expects-to expehd bno more than $40,000 toward
the cost of the radio public service announcements. The funds are from administrative fines
issued by the Secretary of State pursuant to the Solicitation of Charitable Funds Act, Code
Section 1-11-470. Approval of the request must be by unanimous vote of the Authority. =

The Authority unanimously approved a request from Secretary of State Mark Hammond
concerning the expénditure of funds to purchase radio public service announcements notto . ‘
exceed $40,000 for a public awareness campaign on charify and telemarketing fraud.

Information relating to this matter has been retained in these files and is identified as

Exhibit 2.

Department of Administration, Real Property Services: Easement (Blue Agenda ltem #3)

The Authority approved granting the referenced easement as recommended by the

Department of Administ;ation, Division of General Services:

County Location: York . _
From: Department of Transportation
To: ; Duke Energy Carolinas, LLC
Consideration: $1 '

Description/Purpose:  To grant a permanent 0.005 acre easement for the construction,
installation, operation and maintenance of underground electric
lines and facilities to provide electrical service to the new I-77
South Welcome Center. The easement is being sought by the
Department of Transportation for the benefit of the property.
Real Property Services has determined that the Department has
complied with the requirement of the statute in that the
easement does not appear to materially impair the utility of the
property or damage it. :

Information relating to this matter has been retained in these files and is identified as
Exhibit 3.
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Minutes of State Fiscal Accountability Authority

November 7, 2016 - Page 4 -

Department of Administration, Real Property Services: Real Property Conveyances (B#4)

As recommended by the Department of Adrninisfration, Real Property Services, the

Authority approved of the following real property conveyances:

(3)

(b)

Controlling Agency:

Acreage: '
Location:

County:

Purpose:

Price/Transferred To:

Disposition of
Proceeds:

Controlling Agency:

Acreage:
Location:
County:
Purpose:

Price/Transferred To:

Disposition of
Proceeds:

Department of Commerce

9.323+ acres

2600 Spruill Avenue, North Charleston -
Charleston '

To dispose of surplus real property acquired by the Department
of Commerce’s Division of Public Railways through the 2012
Settlement Agreement with the City of North Charleston.

Not less than appraised value/To be determined

To be retained by the Department of Commerce pursuant to
Proviso 93.23. :

Department of Administration

4.0+ acres and a 9,156 square foot office building

1319 South 4" Street, Hartsville

Darlington . :

To dispose of surplus real property.

$1,100,000/McLeod Regional Medical Center of the Pee Dee,
Inc. .
To be retained and/or divided accordingly between the
Department of Employment and Workforce and the Department
of Administration based on federally funded real property
requirements and pursuant to 93.23.

Information relating to this matter has been retained in these files and is identified as

Exhibit 4.

Division of Procurement Services: Adoption of the U. S. Green Building Council’s.
Leadership in Energy and Environmental Design Rating System Version 4 (Blue Agenda #5)

Section 48-52-825 of the Energy Independenée and Sustainable Construction Act (the
“Act”) provides that the governing board of the State Fiscal Accountability Authority (the

“Authority”) “shall automatically adopt by reference the most current editions of the rating

systems developed by Green Building Initiative and U.S. Green Building Council's Leadership in

Energy and Environmental Design used for certification” of major facility projects pursuant to

the Act article. This Section further provides that the Authority shall refer new or updated rating
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Minutes of State Fiscal Accountability Authority
November 7, 2016 — Page 5

e

systems to the Energy Independence and Sustainable Construction Advisory Committee
(EISCAC) for consideration pursuant to Section 48-52-865(B). The latest and most current
edition of the U.S. Green Building Council’s Leadership in Energy and Environmental Design
Rating System is Version 4. v 4 '

Mr. Eckstrom stated that he was curious to know why the Authority had to take this
action given that the statute indicates that the Authority shall automatically adopt the rating -
system. John thte, State Engineer, said the law requires automatic adoption and then referral
of the rating system to the EISCAC. He said that action is needed by the Authority to adopt the
rating system by reference and refer it to the committee. He noted that the word automatic as
used in statute is confusing in that context. Mr. Eckstrom pointed out that according to the law
the Authority has no discretion in the matter. Mr. White said that this is essentially a ministerial
act. Mr. Eckstrom asked if the requirement of the governing board reporting findings to the
DOA and the DOA reporting the'ﬁndings to the General Assembly Being done. Mr. White stated
that there is an annual report that is submitted in conjunction with the Energy Office. He noted
that historically before restructufing the Energy Office compiled the report. He noted that a
report is currently being prepared. Mr. Eckstrom further asked how the State is able to evaluate
the savings when the federal government has not yet been able to do so. Mr. White said that he '
would have to defer to the Energy Office because thé_y collect the data on energy savings
annually from the agencies. Mr. Gillespie advised Mr. Eckstrom that no one was present from
the Energy Office but that information could be obtained. ' .

In further discussion, Mr. Eckstrom asked when would the referral be rﬁade to the
EISCAC. Mr. White said that is what this agenda item will do. He stated that the referral would
be effective upon approval of the agenda item by the Authority‘.

Mr. Eckstrom noted that the process set forth by the statute is bureaucratic. Mr. Loftis
agreed this is a bureaucratic nightmare and stated that it may not achieve any savings. Rep. -
White commented that .he was not a big.supporter of LEED because of the expense. '

Mr. Eckstrom stated in further discussion that the legisiation should be revisited. He
asked what interest is there in seeing the Authorfty’s hands tied and construction costs increase.
He stated that if this is just theoretical savings why incur real costs to capture theoretical savings.

Upon a motion by Senator Leatherman, seconded by Rep. White, the Authority, pursuant
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Minutes of State Fiscal Accountability Authority
November 7, 2016 — Page 6 '

m
to Section 48-52-825, adopted the U.S. Green Bulldmg Council’s Leadershlp n Energy and
Environmental Design Rating System Version 4 and refer this edition to the Energy
Independence and Sustainable Construction Advisory Committee for consideration pursuant to
Section 48-52-865(B). Governor Haley, Mr. Eckstrom, and Senator Leatherman voted for the
motion. Mr. Loftis and Rep. White voted against the motion.

Information rel‘ating to this matter has been retained in these files and is identified as
Exhibit 5.

Division of Procurement Services: Procurement Audits and Certifications (Blue Item #6)

The Division of Procurement Services, in aceord with Section 11-35-1210, audited the
following agency and recommended certification within the pa.rarneters deecribed in the audit
report for the following limits (total potential purchase commitment whether single-or multi-
year contracts are used):

a. Department of Juvenile Justice (for a period of three years): supplies and
services, $500,000* per commitment; construction contract award,
$100,000 per commitment; construction contract change order, $25,000
per change order; architect/engineer contract amendment, $5,000 per
amendment.

b. Department of Parks, Recreation, and Tourism (for a period of three
years): supplies and services, $250,000* per commitrhent; construction
contract award, $250,000 per commitment; construction contract change
order, $250,000 per change order; architect/engineer contract amendment,
$50,000 per amendment.

c. Department of Social Services (for a period of three years): services
provider contracts funded from Social Services Block Grant and Child
Welfare Service provider contracted funded from Federal Title IV-
Service Provider being provider of services directly to a client; $2,000,000
per contract per year, with option to extend 4 additional years; supplies
and services, $100,000* per commitment; information technology,
$100,000* per commitment; consultant services, $100 000* per
commitment. ‘ -

The Authority granted procurement certification, in accord with Section. 1 1~3‘5—1210, for
the following agencies within the parameters described in the audit report for the following limits

(total potential purchase commitment whether single- or multi- year contracts are used):
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Minutes of State Fiscal Accountability Authority
November 7, 2016 — Page 7

a. ‘Department of Juvenile Justice (for a period of three years): supplies and

services, $500,000* per commitment; construction contract award,
$100,000 per commitment; construction contract change order, $25,000
per change order; architect/engineer contract amendment, $5,000 per
amendment.

. Department of Parks, Recreation, and Tourism (for a period of three

years): .supplies and services, $250,000* per commitment; construction
contract award, $250,000 per commitment; construction contract change
order, $250,000 per change order; architect/engineer contract amendment,
$50,000 per amendment. !

Department of Social Services (for a period of three years): services
provider contracts funded from Social Services Block Grant and Child
Welfare Service provider contracted funded from Federal Title IV-
Service Provider being provider of services directly to a client; $2,000,000
per contract per year, with option to extend 4 additional years; supplies
and services, $100,000* per commitment; information technology,
$100,000* per commitment; consultant services, $100 000* per
commitment.

b

Information relating to this matter has been retained in these files and is identified as

Exhibit 6.

\

Executive Director: Revenue Bonds (Blue Agenda Item #7)

The Authority adopted resolutions approving the referenced proposals to issue revenue

bonds as noted herein: The projects require approval under State law.

Mr. Eckstrom asked if the Treasurer’s Office is comfortable with the fees on these issues.

Mr. Loftis résponded that he was not at all comfortable with the fees. Mr. Eckstrom said that he

typically takes the position that the fees are borne by the borrower, but in this case there was so

much variation and some of the fees were much higher as compared to what is customarily seen.

He asked what is going on with the fees,

a. Issuing Authority:  Jobs-Economic Development Authority
Amount of Issue: $65,000,000 Economic Revenue Bonds ($10,159,584.64 refunding

involved)

Allocation Needed:  -0-
Name of Project: Conway Hospital, Inc.
Employment Impact: maintenance of 1,442 jobs and the creation of an estimated 20 new

Jjobs within the next 24 months
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Minutes of State Fiscal Accountability Awuthority
November 7, 2016 — Page 8

_

Project Description: (i) finance, refinance or reimburse the hospital for all or a portion

’ ~ of the costs, including capitalized interest, if any, of the planning,
design, acquisition, construction, renovation , improvement,
expansion, completion and/or equipping of certain of the
healthcare facilities owned by the hospital, including the _
renovation of existing structures, construction of new additions to
existing structures and equipping of the renovated and new
construction areas, which include new operating rooms, pest-
anesthesia care beds, support areas, rehabilitation services spaces,
emergency department expansion and completion of a free
standing emergency department and physician offices, (ii) refund
all of the outstanding portion of the Authority Hospital Revenue
Refunding Bonds (Conway Hospital, Inc,) Series 2011A, and (iii)
pay certain costs of issuance of the Series 2016 bonds and the
refunding of the series 2011 bonds ~

Note: : public or private sale

Bond Counsel: -~ Chad Doobay, Katten Muchin Rosenman LLP; Michael Seezen,

. McNaijr Law Flrm PA.

(Exhibit 7)

With regard to the Conway Hospital, Inc., bond issue, Mr. Eckstrom asked why the
refinancing was being done at a higher rate of 5% than at the current rate of 3%. Michael
Seezen, bond counsel, stated that this deal is part new money and part refinancing with the

-majority of the transaction being for new hospital expansion, construction, and renovation. He
said the bond issue is being done to refinance and replace some of the covenants that are in the
2011 bond transaction. He stated that the 2011 bonds were sold to a singie bond holder. Mr.
Seezen stated that it is typical that bonds that are issued on parity with each other will have a

' common covenant package that is available for all bond holders. He said that the 2011 bond
holder, as a condition of buying the bonds, required certain of those covenants to be heightened
or more restricted. He stated that replacing the 2011 bonds will allow the hospital to remove the
heightened covenants.

Mr. Eckstrom also asked how the true interest costs are as low as they are given that the
projected average interest cost for financing bonds is 5%. Mr. Seezen said he was not sure and
that the hospital prepared the numbers based on information it secured from the underwriter,
Zeigler Securities. He said he believes the true interest cost is calculated differently from the
average interest cost and that the average interest cost is an average of the coupons for the

* various maturities. Mr. Seezen further stated that true interest costs are more reflective of yield.
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money decision.

. Minutes of State Fiscal Accountability Authority '
November 7, 2016 —Page 9

He said it takes into account the timing of payments, an averaging of the interest payments that
are made, and projections of whether the bonds will be sold at a premium or a discount. He

stated that these bonds will be sold at a premium which will affect what the true interest cost is.

- He further stated that the true interest cost takes into account fees and that the average interest

cost solely looks af,the interest payments that are made on the bonds.

Mr. Eckstrom further asked on what basis Mr. Seezen thought the bonds would be sold at
a premium. Mr Seezen replied that is based on market condition-information provided to tht_:
hospital by Zeigler Securities. Mr. Ec'k.strom also asked why was there such a spread Between
the true interest cost and the average interest-cost. Mr. Huntley stated that consideration is given
to the premium at which the bonds may be sold and the maturity of the bonds. He said this
information is provided by the underwriter. He stated that while there may appear to be a small
amount of savings involved in the transaction it makes sense because it is all part of one bond

deal instead of having two. Mr. Huntley said this is really a business decision as opposed to a

b. Issuing Authority: Jobs-Economic Development Authority
Amount of Issue: Not Exceeding $13,875,000 Economic Development Revenue
. Bonds

Allocation Needed: -0-

Name of Project: GREEN Midlands, LLC

Employment Impact: provide employment for approximately 30 people within 24
months when the project is placed in full operation

Project Description: (i) purchasing, constructing, renovating and equipping of a facility
located at 7820 Broad River Road, Irmo, and (ii) pay certain costs
of issnance of the bonds '

Note: © private sale or underwrztzng
Bond Counsel: Kathleen C. McKinney, Haynsworth Sinkler Boyd, P. A.
(Exhibit 8)

Mr. Eckstrom asked why the cost of issuance was high for this item. Kimberly :
Witherspoon, bond counsel, stated that the financial advisor bases the costs on the complexity of
the deal and their expectations-at the time the packages are submitted to the Authority. Mr.
Eckstrom asked why the transaction would be complex. Ms. Witherspoon said the transaction is

complex because it will be a limited offering and that there are a number of parties involved in

. the transaction.
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c. Issuing Authority:  Jobs-Economic Development Authority B
~ Amount of Issue: Not Exceeding $42,500,000 First Mortgage Health Care Facilities
: Revenue Refundmg Bonds (335,670,000 refunding involved)
Allocation Needed: -0-
Name of Project: The Lutheran Homes of South Carolina, Inc.
Employment Impact: maintain permanent employment (both direct and indirect) for
o approximately 1,179 o
Project Description: . (i) refund the $43 550,000 South Carolina Jobs- Economic
) Development Authority First Mortgage Health Care Facilities
- Refunding and Revenue Bonds (The Lutheran Homes of South
Carolina, Inc.) Series 2007 currently outstanding in the principal
amounts of $35,670,000, and (ii) pay costs of issuance of the

bonds.
. Note: . private sale or underwriting
Bond Counsel: - Kathleen C. McKmney, Haynsworth Sinkler Boyd,P.A

(Exhibit 9)

d. Issuing Authdrity: State Housing Finance ahd Development Authority
- Amount of Issue: Increase in Aggregate Principal Amount by $1,250,000
: Multifamily Housing Governmental Note (prev1ously approved
$29,000,000 on 6/22/16)

Allocation Needed: . $1,250,000 (will use carryforward)

Name of Project: Waters at St. James Apartments

Employment Impact: n/a

Project Description:  acquisition, construction and equipping of a 336-unit apartment
development to be located in the City of Goose Creek, Berkeley
County '

Bond Counsel: Ray E. Jones, Parker Poe Adams and Bemstem LLP

(Exhibit 10) :

Mr. Eckstrom inquired about the high fees associated with the Waters at James
Apartments project. Ray Jones, bond counsel noted that this transaction involves extremely
sophxstlcated borrowers. He said this is a Freddie Mac forward tax-exempt loan progra. He
stated that there are five to six law firms and lenders that are involved in the transaction, all of
whom charge fees, and that there are fees that the State Housing Authority charges. He said the
deal was approved at $29 million in June and closed at $29 million in July. He said they are
back asking for additional “allocation” because construction costs were higher than anticipated.
He said from a fee standpoint a sophisticated borrower is making an extremely educated decision . .
~ concerning the fees in this case. Mr. Eckstrom also-asked why the placement fee is as high as it

is. Mr. Jones said that it is a market based placement fee and not a fee set by him. -~
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M. Loftis said that it has taken four ye:clfs but the fees are now being seen. He stated that
there is no downward pressure on the fees and no one is checking the costs. He said the State as
the issuer should do so. He said the State’s fees have been lowered and have come in line with
other States. He stated, however, that JEDA’s fees are off the chart. He commented the fees are
outrageous and they should be 1llega1 | |

Mr, Eckstrom asked in further dlscussmn how JEDA fees are set. Mr. Huntley stated
JEDA'’s fees are based on a sliding scale which are some of the lowest fees nationally. He said
for the first $10 million the fee is 12.5 basis points; from $10 million to $50 million the fee is 8
basis points; and from $50 mllhon to $100 million the fee is 4 ba515 points. [Secreta.ry s Note:
For issue over $100 million the fee is 2 basis points.] ‘

Mr. Eckstrom also asked about the cost assessed against the Waters at St. James
Apartments. Richard Hutto with the State Housing Finance and Development Authorify stated
that the fees péy for the ongding cost of running the housing program and that the cost has not
changed in over 20 years. Mr. Eckstrom asked if it was a ﬂz_it fee to which Mr. Hutto responded
that it was a flat fee of .0075% of the issue. "

e. Issuing Authority: State Housing Finance and Deﬁelopment Authority
Amount of Issue: Not Exceeding $110,000,000 Mortgage Revenue Bonds
Allocation Needed: -0~
. Name of Project: Mortgage Revenue Bonds, Series 2017A

Employment Impact: n/a '

Project Description: Mortgage Revenue Bonds, Series 2017A

Bond Counsel: Rion D. Foley, McNair Law Firm, P.A.

(Exhibit 11) A

Mr. Eckstrom asked about the fees for the Moftgage Revenue Bonds issue. Mr. Hutto
stated that the “other fees” were associated with travel and other things involved with the
offering and a contingency fee as well. ‘

Upon a motion by Mr. Eckstrom, seconded by Senator Leatherman, the Authority
adopted the resolutions approving the referenced proposals to issue revenue bonds. Governor

Haley, Mr. Eckstrom, and Senator Leatherman voted for the motion. Mr. Loftls voted against

the mot1on Mrx. White abstamed from voting on the motion.
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Department of Commerce: Acquisition, Constructibn, Real Property Exchange, and
Settlements Related to Implementation of the Navy Base Intermodal Facility (R#1)

BACKGROUND:

Palmetto Railways is undertaking the implementation of an equal dual access intermodal
container transfer facility now known as the Navy Base Intermbdal Facility (“NBIF”) and
expects the NBIF to be operational no later than year-end 2018. The NBIF is a very large and
~ complex pi'oj ect. Currently pending are real property acquisitions and two settlements. All

obligations involved will be undertaken exclusively with resources available to Palmetto |
Railways and will not impact the State’s general fund. Palmetto Railways will acquire all
properties at or below fair market value and will initiate condemnation only when necessary for
properties needed for use by the NBIF. Palmetto Railways will also continue to take steps to
protect the State from environmental liability associated with properties it has agquired or will
acquire by securing non-responsible party VCCs. |

Palmetto Railways seeks to take title to a 69.963 acre tract owned by Clemson (“Tract
117 (depicted in YELLOW on Exhibit A) that was previously subject to a “friendly
c_ondemnation’; and is the primary tract needed for implementation of the NBIF. Palmetto
Railways has had possession of Tract 11 since 2013 pursuant to a Consent of Possession (Exhibit
B} approved by the Exeéutive Director of the former Budget and Control Board (Exhibit C).
Palmetto Railways now seeks to accept title to Tract 11 in conjunction with a Consent Settlement

. Agreement with Clemson (Exhibit D)' related to the condemnatioﬁ. -

Palmetto Railways must acquire 11 separate parcels comprising 12.5 acres (depicted in
LIME GREEN on Exhibit A) with a total estimated FMV of $14.88 million via purchase or
condemnation in order to implement southern access to the NBIF 2 ’

Palmetto Railways already owns most of the properties needed for northern access to the
NBIF, but will or may need to acquire by purchase (not condemnation) two remaining properties
(depicted in MINT GREEN on Exhibit A) that are impacted by the NBIF. The first property is
owned by Low Country Orphan Relief (‘LCOR”) and is appraised at $956,000 (See Exhibit E).

LCOR has so far not entertained any offer to purchase and relocate, but Palmetto Railways seeks

' The Clemson Board approved the Consent Settlement Agreement on August 22, 2016,
?The cost and acreage for each individual parcel has been provided to SFAA and DOA staff.

R 229



Minutes of State Fiscal Accountability Authority
November 7, 2016 — Page 13

[

approval to acquire the property if acquisition becomes necessary. The second property is a
residential property known as Tarpley House aﬁd is appraised at $440,000 (See Exhibit F)‘. _
Palmetto Railways has no plans to use either of these properties for state operations and will,
subject to requisite state approval, market each property for sale or lease for appropriate purposes
after acquisition. . - | |

In 2011, Palmetto Railways condemned a small portion of property (“Tract 18”) owned

by the North Charleston Sewer District (“NCSD”) and eventually had to condemn the entire

Tract 18 that includes an existing pump station. To settle the condemnation and compensate

NCSD for the loss of its pump station, Palmetto Railways proposes to replace the condemned

_ pump station with a new pump station constructed by Palmetto Railways on a buffer parcel of

équivalent acreage (.64 acre) as depicted on Exhibit G. Palmetto Railways is undertaking the
construction of the pump, station in order to control costs and because of the critical path
timelines for NBIF. Tract 18 is zoned for industrial use with an estimated value of

$250,000/acre. The new pump station will be constructed on property zoned for multi-family

‘residential use with an estimated value of approximately $46,000/acre.® Including the underlying

land, the new pump station is conservatively estimated to cost $8 million.* The exchange of -
Tract 18 and-the equivalent parcel with a new pump station will be made pursuant to a Transfer
and Settlement Agreement that will provide that Palmetto Railways will have no liability for the
new purﬂp station, its design or construction after transfer to the NCSD.?

With regard to all proposed transactions, Palmetto Railways may need to grant easements
or rights-of-way for utilities or to provide access.

Mr. Eckstrom asked with regard to the two parcels needed for the northern access why
acquire the property only to sell it. Robert Hitt, Secretary of the Department of Commerce, said
they have.offered to buy the property belonging to the Low Country Orphan Relief because the

entity does not believe that the operation of a railway in the area is compatible with their

* Values of Tract 18 and the parcel to be transferred to NCSD are based on recent appraisals of comparabi¢ property
on the former Navy Base, but the estimated fair market values will be confirmed with appraisals of the specific
properties involved. - . .
4 On October 25, 2016, JBRC approved construction of the pump station project based on a preliminary estimate of
$6.6 million.

* A copy of a draft of the Transfer and Settlement Agreement has been provided to staff of SFAA and DOA for
review.
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mission. He said if the entity chooses not to be bought out then it can remain. He said they are
seeking the authorization to buy'. Mr. Hitt stated that the other case is a private individual living
in a house that is very near to the new tract and it may not be conducive to live there. He said
they would sell the property because they have no use for it in the operation of the railroad.

Mr. Eckstrom asked in further discussion why the Department was asking the Authority

- staff to be delegated the responsibility to grant easements on behalf of the Authority. He noted

that that would be a break from the Authority’s process in that staff would make
recommendations and the Authority would approve those recommendations in a subsequent
meeting. Mr. Hitt said they are now reaching a critical path on the project which means being
“able to make decisions and_gét approvals in a timely manner would save a lot of money and time.
Mr. Eckétrom commented that he is uneasy with granting the delegation. He commented that in
the past easements have been requested for a nominal sum and after he: got involved fair market
value was paid by the utility requesting the easement. He noted the Bull Street property as an
example.- Mr. Eckstrom stated that he trusts the staff, but that they may not view the matter in

the same manner the Authority might view it.

~ Mr. Eckstrom said if the authority to grant easements is delegated to the staff fhey'must
adhere to the State’s p(élicy of granting easements. He ﬁlrthér stated fhat he would like to have
staff contact the Authority members to let them know an easement is about to be gralited. Mr.
Loftis said his experience has been that when an unusual delegation is given staff has called to
inform them. He said he feels comfortable with the delegation.

Upon a motion by Senator Leatherman, se\conded by Rep. White, the Authority

A. Pursuant to Chapter 47 of Title 2 of the Code of Laws of South Carolina 1976, as

~ amended (the “Code”), approved both Phase I and II of a Permanent Improvement
Project for acquisition of title to the Clemson property (Tract 11) and, pursuant to Section
11-1-45 of the Code, the related Clemson Consent Settlement Agreement; provided,
however, that the liability of Commerce under Section 1.c. of that Settlement Agreement
is limited to any liability Commerce may incur in the eminent domain proceedings
captioned Project: Intermodal Container Transfer Facility (Tract 11), South Carolina
Department of Commerce, Condemnor v. Clemson University, Landowner, and
Charleston County School District, Other Condemnee and bearing the civil action
number 2010-CP-10-10495; and provided further that responsibility for all payments

- required pursuant to the settlement by Commerce shall be paid from resources available

to Palmetto Railways and will not impact the State’s general fund.
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B. Pursuant to Chapter 47 of Title 2 of the Code, approved Phase I and II of 2 Permanent
Improvement Project for acquisition of 11 specific properties, otherwise referenced
herein, for fair market value not to exceed the sum of $14.88 million.

C. Pursuant to Chapter 47 of Title 2 of the Code, approved Phase I and II of a Permanent
Improvement Project for acquisition of LCOR’s property for not more than fair market
value, if Palmetto Railways decides to proceed.

D. Pursuant to Chapter 47 of Title 2 of the Code, approved Phase I and II of a Permanent
Improvement Project for acquisition of the Tarpley House for not more than fair market
value. .

E. Pursuant to Chapter 47 of Title 2 of the Code, approved Phase I and Il of a Permanent
Improvement Project not to exceed $8 million for. construction of a new pump station to
replace the existing pump station Palmetto Railways has condemned and, after
completion of construction, pursuant to Section 1-11-65 and Chapter 47 of Title 2 of the
Code, transfer of the new pump station to the NCSD, such transfer to be in accordance
with a Transfer and Settlement Agreement, subject to SFAA staff review and approval,
pursuant to Section 11-1-45, of that Transfer and Settlement Agreement to confirm that
the Agreement provides that liability of Palmetto Railways terminates upon transfer of
the pump station.

F. Delegated to SFAA staff authorization to approve the granting of easements and rights-
of-way on property acquired, pursuant to the requests herein, by Palmetto Railways, such
delegation subject to both existing policy and prior review and recommendation by the
Department of Administration, Division of General Services.

Information relating to this matter has been retained in these filés and is identified as
Exhibit 12. '

' . .
State Fiscal Accountability Authority: Reimbursement Resolution for Certain Expenditures
JSrom the Issuance and Sale Of Not Exceeding $45,000,000 Lease Revenue Bonds (Department
Of Mental Health Project), Series 2016 of the South Carolina State Fiscal Accountability
Authority and Other Matters Relating Thereto (Regular Session Item 2)-

In order to commence work in connection with its Sexually Violent Predator treatment
facility to ensure the project is completed timely, the Department of Mental Health (the
Department) intends to expend certain of its own funds, pending the issuance of Bonds, in

* accordance with its development agreement with Correct Care of South Carolina, LLC. In order
to be reimbursed from Bond procéeds when available (anticipated to be in late January or early

February 2017) the Department requeSted the State Fiscal Accountability Authority adopt the
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attached reimbursement resolution which is required by the Internal Revenue Code and related
regulations in the event of a reimbursement from the proceeds of federally tax-exempt bonds.
Mr. Eckstrom noted that the bond issue was authorized at the Authofity’s last meeting.
He asked why this resolution was not included at that time. Gary Pope, bond counsel, stated that
' typically the reimbursement resolution would have been done earlier in the process prior to when
the Authority would have adopted the bond resolution. He said because of the timing of the
CAFR coming out the timeline for the bond issuance was going to line up fairly well with when
the proceeds would have been needed. He said they cannot issue bonds that would be sold
pursuant to a “stale disclosure”. He said the current version of the CAFR is for 2015 and that
when the 2016 CAFR comes out it will need to be a part of the documents. He said that pushed
their process out about two months and except for that théy would not need a reimbﬁrsemeqt
resolution. Mr. Pope stated that not including the reimbursement resolution at the prior meeting
was an oversight on his part. Mr. Eckstrom commented that he admired Mr. Pope for the
admission. N
Upon a motion by Mr. Loftis, seconded by Senator Leatheﬁnan, the Authority adopted
aresolution declaring the intent of the State Fiscal Accountability Authority to reimburse the
. Department of Mental Health or allow the Department of Mental Health to reimburse itself for
certain expenditures from the issuance and sale of not exceeding $45,000,000 Lease Revenue
Bonds (Department of Mental Health Project), Series 2016 of the South Cafolina State Fiscal
Accountability Authority and other matter relating thereto. _
Information relating to this matter has been retained in these files and is identified as
Exhibit 13.

Dept. of Administration, Executive Budget Office: Permanent Improvement Projects (R#3)
The Authority was-asked to approve pennancnt improvement project establishment
requests and budget revisions as requested by the Department of Administration, Executive
Budget Office. All items had been reviewed favorable By the Joint Bond Review Committee.
Upon a motion by Senator Leatherman, seconded by Mr. Eckstrom, the Authority approved the

following permanent improvement project establishment requests and budget revisions.
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(a)

happened to the building. Paul Patrick with the College of Charleston stated that they are

Establish Project for A&E Design

Summary 3-2017: JBRC Item 1. (H15) College of Charleston
Project: 9665, McAlister Residence Hall Renovation
Included in Annual CPIP: No

CHE Recommended Approval: 10/24/16

' ’ Cumulative Current Budget Total Budget
Source of Funding Qriginal Budget Changes Since Adjustment After Current
Detail - Amount Original Budget  Current Budget ~ Requested Adjustment
Other, Housing : 0.00 0.00 0.00 88,980.00 88,980.00
Revenue (
All Sources . 000 200 000 88,980.00 88,980.00

Funding Source: $88,980 Other, Housing Revenue, which is a self-supporting auxiliary
enterprise generated primarily through the Student Housing Fee paid only by
students who reside in on-campus housing. The Student Housing Fee is on a
sliding scale based on the amenities, number of beds per room, and location of

the residence hall or historic home.

Request: Establish project and budget for $88,980 (Other, Housing Revenue Fund) to
begin design work for renovations to McAlister Residence Hall at the College
of Charleston. The 152,142 square foot building and system(s) to be renovated

are 14 years old. This project will address HVAC issues and structural

deficiencies, as well as, refresh the residence-hall’s exterior and interior paint,
flooring, furniture and plumbing fixtures. The elevator’s electronic controls

will also be upgraded. A concentration of the facility’s HVAC units are

discharging hot air into corridors requiring the constant use of large noisy
centrifugal box fans during warm weather. This will be remedied by instatling
a new HVAC system on the roof for this section of the building. There will
also be select replacement of failing individual suite HVAC units throughout
the rest of the facility. Building envelope failures are allowing water intrusion.
Visible damage can be seen at window openings and corrosion is suspected on
the wall framing meter components. The building envelope will be repaired
then waterproofed. The facility provides housing for approximately 535 co-ed
underclassman students. The agency estimates that the completed project will

cost approximately $5,932,000.

‘Mr. Eckstrom commented that the building is fourteen years old and asked what

dealing with a design issue. He noted that on two ends of the building and the interior courtyard

there are residential units and each unit has its own HVAC system. He stated that those units
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dump out and intake air out of a semi-closed exterior corridor. He said they have found that as
the hot air fills the corridor and the units draws back in the air to cool the space they are working
at a level that is not conducive to their long-term life. Mr. Eckstrom asked who d351gned the
building. Mr. Patrick said the building was designed by LS3P. .

Mr. Eckstrom asked what was causing the envelope repairs to the windows. Mr. Patrick
said they experienced issues with thie windows in the October floods of 2014 [sic] with wind
driven rain. He stated that the seals around some of the‘\;vindows are failing. Mr. Eckstrom }
~asked who built the windows. Mr. Patrick said that the windows were built by Holder (?77). Mr.
Eckstrom asked if they have spoken to the contractor. Mr. Patrlck said they have had contact
with the contractor but he did not know the status ' “

Mr. Eckstrom also asked how long will the building be offline. Mr. Patrick said they
cannot function with the building being offline during the school year and this will be a summer
project. Mr. Eckstrom further asked if the building was LEED certified. Mr. Patrick said he did
not know. Mrl. Eckstrom asked for Mr. Patrick {o let the Authority know if the building was
LEED certified. ’

(b)  Summary 3-2017: JBRC Item 2. (H51) Medical University of South Carolina
Project: 9835, MUSC/SCEO PEER Program Energy Pcrformance Contract 2016 -
Included in Annual CPIP: No

CHE Recommended Approval: 10/24/16

' . Cumulative Current Budget Total Budget
Source of Funding Original Budget  Changes Since Adjustment After Current
Detail Amount Original Budget  Cumrent Budget Requested Adjustment
Other, E&F Operatmg . 0.00 0.00 0.00 .- 675,000.00 675,000.00
Funds
All Sources 0.00 0.00 000 67500000 67500000

Funding Source: $675,000 Other, E&F Operating Funds, which are department generated
funds for facilities services provided to others in the university.

Request: Establish project and budget for $675,000 (Other, E&F Operating Funds) to

. begin design work for participation in the South Carolina Energy Office’s
~ PEER program. MUSC is requesting to enter into a contract for design work

with AMERESCO Inc. of Charlotte NC to conduct an engineering study and
perform an investment grade audit to identify potential energy savings
measures in all MUSC buildings. AMERESCO was selected from a group of
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three applicants using the RFQ/RFP process in accordance with the SC
Consolidated Procurement Code. The investment grade audit will identify
potential energy conservation measures and the guaranteed yearly utility cost
savings associated with each of those measures. Phase 2 approval will then be_
requested to implement the measures identified in the engineering study and
investment grade audit that have a reasonable payback period from the
guaranteed yearly utility cost savings. The agency reports that they do not have

_exact costs and the results of the study and audit-will assist in determininga
firm estimate to complete the project.

Summary 3-2017: JBRC Item 4. (J12) Department of Mental Health
Project: 9751, Crafts Farrow Campus Electrical Distribution System Renovations

" Included in Annual CPIP: Yes — CPIP Priority 2 0of4.in FY17

CHE Recommended Approval: N/A

. Cumulative Current Budget Total Budget
Source of Funding Original Budget  Changes Since Adjustment After Current
Detail Amount Original Budget = Current Budget Requested - Adjustment
Other, Capital ’ 0.00 0.00 ’ 0.00 . 54,000.00 54,000.00
-| Improvement & : .
Maintenance Fund
.| All Sources : 000 000 000 5400000 54,000.00

Funding Source: $54,000 Other, Capital Improvement & Maintenance Funds, which are .
comprised of irregular one time funds from legal settlements, operating
revenue (Medicaid fee-for-service earned revenue), sale of land, and interest
earnied on the Deferred Maintenance Fund account. .

Request: Establish project and budget for $54,000 (Other, Capital Improvement &
Maintenance Fund) to begin design work for the renovation of the Crafts

. Farrow Campus electrical distribution system located on Farrow Road in
Northeast Columbia. The utilities on this campus serve multiple facilities
including the G. Werber Bryan Psychiatric Hospital and the Morris Village
Alcohol & Drug Addiction Treatment Center, as well as other SCDMH support
functions. The Department of Mental Health owns and maintains the electrical
substation, as well as.the overhead and underground portions of the distribution
system. Many of the existing components including the substation,
transformers, wooden poles and the pole mounted switches are in poor
condition and need to be replaced. Most of the supporting electrical
distribution infrastructure is at least 40 years old. Over 4,000 feet of the
underground feed cables to Morris Village and Bryan Hospital are over 40
years old, have exceeded their useful life and require replacement. The current
population includes approximately 500 clients and approximately 1,000 staff.
The agency estimates that the completed project will cost approximately
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$3,600,000. (See attachment 1 for additional annual operating cost savings.)

(d)  Summary 3-2017: JBRC Item Separate. (P28) Department of Parks, Recreation &
Tourism
Project: 9760, Edisto Beach State Park — Hurricane Matthew Recovery
Included in Annual CPIP: No

CHE Recommended Approval: N/A

. Cumulative Current Budget . Total Budget
Source of Funding Original Budget Changes Since . Adjustment After Current
Detai] Amount Original Budget  Current Budget Requested Adjustment
Other, State Park 0.00 *0.00 0.00 15,000.00 15,000.00
Revenue ' : :
All Sources o Lo 0200 000 1500000 15.000.00

Funding Source: $15,000 Other, State Park Revenue.

Request: Establish budget and project for $15,000 (State Park Revenue) to begin design
work for the reconstruction and repair efforts needed for the beachfront

. campground at Edisto Beach State Park as a result of Hurricane Matthew.
Hurricane Matthew caused severe damage to the beach front campground,
roads, the septic system and comfort stations at the park. Due to the storm
surge floodwaters resting in the beach front campground, the entire utility
infrastructure needs to be replaced, which includes electric and plumbing to 64
campsites and replacement of two septic tank systems. In addition, all campsite
. fixtures were lost so there will be a replacement cost for 64 picnic tables, fire
rings/grills, etc. The roads were heavily damaged and need replacement surface.
material. The two comfort stations were damaged and require repairs to include
painting, roofing, fixtures and walkways. The comfort stations were
constructed in 1973 but were renovated within the last 5 years. The park
receives 90,000 visitors at the beach front campground each year. The agency
reports that the completed project will cost approximately $1,000,000 and no.
additional annual operating costs will result from the project.
: _ . . i
® Summary 3-2017: JBRC Itém Separate. (P28) Department of Parks, Recreation &

Tourism

Project:: 9761, Hunting Island State Park — Hurricane Matthew Recovery

Included in Annual CPIP: No :

CHE Recommended Approval: N/A

Cumulative 5 Current Budget Total Budget
Source of Funding Onginal Budget  Changes Since Adjustment After Current
Detail Amount Qriginal Budget urrent Budget Requested djustment

|
|
|
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Other, State Park 0.60 0.00 0.00 37,500.00 37,500.00
Revenue ) .
All Sources 0.00 200 0.00 31.500.00 37.500.00

Funding Source: $37,500 Other, State Park Revenue.

Request: Establish budget and project for $37,500 (State Park Revenue) to begin design
work for reconstruction and repair efforts needed for the beachfront
campground and day use areas at Hunting Island State Park as a result of
Hurricane Matthew. Hurricane Matthew brought a documented nine-foot tidal
surge which resulted in significant erosion and flooding. Due to these events;
the entire beachfront campground needs utility replacement for 89 campsites
and replacement of campsite fixtures. Two campground comfort stations are
now on the edge of the high tide mark that will need to be demolished and
rebuilt. In addition, due to salt-water damage, four sewer lift stations will have
to be replaced. In the day use area, erosion caused permanent damage to two
restrooms that will have to be rebuilt and flooding destroyed three sewer lift
stations. There were also.six beach access walkways in the campground and
day use areas that were destroyed that will need to be built to provide safe
access to the beach for visitors. The park receives 135,000 visitors at the beach

. front campground each year. The comfort stations were originally constructed
in 1973 but were renovated within the last 5 years. The agency reports that the
completed project will cost approximately $2,500,000 and no additional annual
operating costs will result from the project.

Mr. Eckstrom commented that Hunting Island is a park that has historically been on the
verge of washing away. He asked if PRT has the ability to move things back away from the
immediate waterline. Duane Parrish, PRT Director, stated that they d_d and that is some of what
the process will be.

Governor Haley asked Mr. Parrish how many parks were damaged and when they might
be reopened. Mr. Parrish stated that 18 out of 47 state parks had some type of damage as a result
of Hurricane Matthew. He said that within a week they had all but six of the parks reopened and
those six parks were primarily on the coast. He noted that all of the parks with exception of
Edisto and Hunting Islaﬁd were open. Governor Haley asked how much revenue is being lost.
Mr! Parrish said for this fiscal year there will be a little over $4 million in lost revenue.
Governor Haley commented that Mr. Parrish had made a lot of progress in getting the parks to be
self-sustaining and that every day the parks cannot be opened revenue is lost. She stated that the

parks are major tourism, particularly for people in state. Mr. Parrish noted that they were 36%
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self-sufficient last year and were close to being self-sufficient this year.

6]

Establish Construction Budget

Summary 3-2017: JBRC Item Separate. (H27) USC Columbia
Project: 6114, Football Operations Facility Construction
Included in Annual CPIP: Yes — CPIP Priority 3 of 8 in FY17

CHE Recommended Approval: 10/24/16

Cumulative : Current Budget =~ Total Budget
Source of Funding . Original Budget  Changes Since Adjustment After Current
Detail Amount Original Budget ~ Current Budget Requested Adjustment
Revenue Bonds, 0.00 0.00 . 0.00 44.000,000.00 44,000,000.00
Athletic Facilities :
Athletic Operating 1,000,000.00 0.00 1,000,000.00 (1,000,000.00) 0.00
Funds :
Othér, Private Gift - 0.00 - 0.00 0.00 6,000,000.00 6,000,000.00
Funds '
| Al Sources 1.000.000.00 | 000 L000.000.00 4900000000  50.000.00000

Funding Source: $44,000,000 Athletic Facilities Revenue Bonds, which are issued to -

Request:

raise money to provide permanent financing for the cost of the construction,

enlargement of, and improvements to Williams-Brice Stadium and other
athletic facilities. $6,000,000 Other, Private Gift Funds which are
donations/gifts to the Athletics Department.

Increase budget to $50,000,000 (add $49,000,000 Athletic Facilities Revenue

~ Bonds and Other Private Gift Funds) to begin final design and construction of a

new Football Operations Facility to be located at the west end of Gamecock
Park adjacent to the existing indoor football practice facility. This project was
established in January 2016 for Phase ], which is now complete. The project
will be certified for energy savings using the Green Globes system. The project
will be certified at the level of two Green Globes and will have a 30 year life
cycle projected cost savings of $2,173,500. The proposed building will be
approximately 105,000 gross square feet and will consolidate all training,
coaching, operational and administrative activities associated with the football
program. The building will contain public spaces, players lounges, locker
rooms, team meeting rooms, a weight room, a nutrition area, training rooms
equipped for physical therapy, an equipment storage area and
administrative/coaches offices. Site work, utilities, parking and associated
landscaping and hardscaping will also be included as part of the project.-
Consolidation will enhance operational efficiency and eliminate the need for

. student athletes to cross Bluff Road going from locker rooms at Williams-Brice
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Stadjum to the practice fields. This facility will be an important component of
the football recruiting process. The agency reports the total projected cost of
this project is $50,000,000 with additional operating costs of $624,177 in year
one, $569,177 in year two, and $569,177 in year three. The agency also reports
the projects date for execution of the construction contract is May 2017 and for

completion of construction is December 2018. (See attachment 2 for additional
annual operating costs.)

Governor Haley noted that USC is aiumber 17 in the country with regard to revenues

. coming in to the athletics program. She asked where is the money going for there to be so little

cash available. Rick Kelly with USC stated that there are two different situations that are being
talked about. He said that the $6 million is from private gifts that have been given to the
University and the athletic department for a specific program inside of athletics. He noted that
the $6 million is coming from that money. He said on the other side is the operating budget
which pays for all of the expenses the athletic department has. He said that money is raised by
the contracts, ticket sales, and other revenue that athletics generates. He said there is a reserve
fund of about $20 million that deals with bond resolution requirements and annual operating cash
flow issues. Mr. Kelly stated that they have been out raising money but it is a matter of how fast
that money comes in. He noted that there are $13 million in pledges that are coming behind the
$6 million and that they believe there will be $20 million available to help support this project.
Governor Haley stated that other schools are pushed to give Iﬁore toward projects. She said that
to have so little given toward the project shows that the universities need to be more invested.

_ Mr. Eckstrom noted that the agenda item indicates that the project is “priority 3 of 8” and
ésked Mr. Kelly where do priority items 1 and 2 stand. Mr. Kelly said the projects are academic

projects and they both have been done.

€9) Summary 3-2017: JBRC Jtem 7. (HS9) Orangeburg Calhoun Technical College
Project: 6106, OCtech Health Sciences and Nursing Building
Included in Annual CPIP: Yes — CPIP Priority 2 0of 2 in FY18

CHE Recommended Approval: 10/24/16

Cumulaﬁvé Current Budget Total Budget
Source of Funding Original Budget Changes Since Adjustment After Current
Detail Amount Original Budget  Current Budget Requested Adjustment
Capital Reserve Fund, 0.00 0.00 0.00 5,000,000.00 5,000,000.00
FY15-16
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Appropriated State, 1,000,000.00 ‘ 0.00 1,000,000.00 0.00 1,000,000.00

Proviso 118.16 — . .

FY14-15

Federal, EDA Grant ' 0.00 . 0.00 0.00 1,971,110.00 1,971,110.00

Other, Orangeburg 0.00 0.00 0.00 '500,000.00 500,000.00

County [ -

Other, Cathoun 0.00 0.00 0.00 32,000.00 32,000.00

County .

Other, College Funds 0.00 0.00 0.00 3,517,010.00 °  3,517,010.00
Al .

Other, Private 0.00 0.00 0.00 325,000.00 325,000.00

Donations :

All Sources 1.000.000.00 Q.00 100000000 1134512000 1234312000

Funding Source: $1,000,000Appropriéted State FY14-15 (Proviso 118.16, nonrecurring

Request:

funds). $5,000,000 FY'15-16 Capital Reserve Fund. $1,971,110 Federal, EDA
Grant. $32,000 Other, Calhoun County, which are funds provided through an
appropriation. $500,000 Other, Orangeburg County, which are funds provided
from their Capital Project Sales tax fund. $3,517,010 Other, College Funds,
which are funds from their capital projects account comprised mostly of excess
operating revenues (mostly excess tuition revenues). $325,000 Other, Private
Donations from the OCtech Foundation.

Increase budget to $12,345,120 (add $11,345,120 ApprOpnatcd State, Capital
Reserve, Federal, Other, Orangeburg & Calhoun Counties, Local and Private
Donation Funds) to begin construction of a new health sciences and nursing
building to be constructed on the campus of OCtech. This project was
established in March 2015 for Phase 1, which is now complete. The college has
a need for additional classroom and laboratory space in the health sciences and
nursing areas. The current nursing and health science facility was constructed
in the 1980s and lacks adequate space to operate current programs or add new
programs. The college has been forced to use space in nearby industrial bays
for its Physical Therapy Assistant, EMT and Patient Care Technician
programs. The Advanced Manufacturing programs need this space back.
Additional space would also allow the college to consider additional programs,
such as occupational therapy, pharmacy tech, electronic health records, and
others. The college has evaluated current facilities and believes new _
construction is the best route for obtaining this desired space. The college has
worked with an architect in Phase I to obtain a schematic design and cost
estimates. Specifically the proposed design includes 3 large tiered classrooms,
an 8 station nursing simulation lab, a 29 bed nursing skills lab, an instructional
laboratory/assessment center, faculty offices, and student study space. The
proposed design is a 32,669 square foot facility that will primarily serve the
nursing programs (ADN and PN) but some labs, such as the simulation lab,
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will be used by all health science programs as well. The large tiered lecture
rooms will also be available to other programs requiring large capacity lecture
rooms. The facility is expected to have 15 faculty offices, but classrooms and
labs could serve all nursing and health science programs which is 27 full-time
faculty. Three large classrooms could serve a minimum of 200+ students daily.-
In addition, a new simulation lab could serve 300-400 students in multiple
programs. Faculty located in this building will advise approximately 1,100
students, who are either enrolled in health related programs or preparing for

_entrance into these programs. The agency reports the total projected cost of this

project is $12,345,120 with additional operating costs of $104,000 in year one,
$107,000 in year two, and $110,000 in year three. The agency also reports the
projects date for execution of the construction contract is July 2017 and for
completion of construction is October 2018. (See attachment 3 for additional

" annual operating costs.)

Mr. Eckstrom noted that the agenda item indicates that the project is “priority 2 of2” and

asked where does priority item 1 stand. Dr. Walter Tobin, Orangeburg-Calhoun Tech President,

stated that they are in the process of doing the project. Mr. Eckstrom asked how longthe pro_]ect

would take to be completed and was told it would take 9 to 12 months.

M

Summary 3-2017: JBRC ltem 8, (E24) Office of the Adjutant General

Project:

9793, Armory Revitalization 2016-2017

Included in Annual CPIP: Yes — CPIP Priority 1of3inFY17

CHE Recommended Approval: N/A

Cumulative Current Budget Total Budget
Source of Funding Original Budget Chan ince Adjustment After Current
Detail Amount Original Budget  Current Budget Requested Adjustment
Capital Reserve Fund, 0.00 0.00 0.00 5,000,000.00 5,000,000.00
FY15-16 :
Federal ) 0.00 0.00 0.00 5,500,000.00 5,500,000.00
All Sources 0.00 BT . 000 1050000000  10,500.000.00

Request:

Fundmg Source: $5,000,000 Capital Reserve Fund. $5,500,000 Federal, which are
Construction and Facilities Management Office’s Master Cooperative
Agreement funds.

Funds) to begin the design and repairs/replacements at ten (10) Readiness

Establish budget and project for $10,500,000 (Capital Reserve and Federal

Centers (aka; Armories). This project request is being requested at Phase I

because the funding is legislatively authorized. These centers have been
identified as being in the worst condition of disrepair of the 63 Readiness
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Centers on the CPIP. Only 10 of these were funded fully or partially. Wellford

was omitted and Easley was reduced. Each armory is an average of 65,000

square feet and over 50 years old. Each of these facilities have varying issues

that need to be repaired or renovated, but the major cost items include; 1) Roof
! replacement or repairs. 2) HVAC systems maintenance and/cr repairs. 3)

‘ Replacing existing exterior windows, doors and storefront systems. 4) Interior
renovations of latrines, kitchen, lighting, fire suppression, carpeting/flooring,
painting of interior & exterior walls. 5) Electrical system upgrades. 6) Site
improvements and repairs of parking lots, stormwater systems, security

- fencing, security lighting. 7) Foundation, structure and exterior wall repairs. In = ~
most cases, items require replacement since they have exceeded their service
life. The agency reports the total projected cost of this project is $10,500,000
“and no additional annual operating costs will result from the project. The.
agency also reports the projected date for execution of the construction contract
is May 2017 and for completion of construction is May 2018.

Final Land Acquisition

Summary 3-2017: J’BRC Item 12. (H59) Florence-Darlmgton Technical College
Project: 6122, Acquisition of property

(Cosmetology Building & Land in Darlington & Florence County)

Included in Annual CPIP: Yes — CPIP Priority 1 of 1 in FY17

CHE Recommended Approval: 09/01/16

) . Cumulative . Current Budget Total Budget
Source of Funding Original Budget Changes Since ) Adjustment After Current
Detail Amount | Original Budget Curment Budget Requested Adjustment
Other, College Funds . 20,000.00 ) 0.00 - 20,000.00 1,852,500.00 1,872,500.00
All Sources . 2000000 000 2000000  L85250000  LRI2500.00

Funding Source: $1,872,500 Other, College Funds, which are funds coming from the
- College’s facilities operational budget.
Request: Increase budgetto $1,872,500 (add $1,852,500 Other, College Funds) to
: acquire a building currently leased for the Cosmetology program, along with
50.74 acres of vacant land adjacent to Florence-Darlington Technical College.
The project was established in March 2016 for Phase I, which is now complete.
The leased 11,600 square foot building and 44.38 acres of vacant land is
adjacent to two other separated pieces of land, comprised of 16 acres and 1.7
acres, currently owned by the College. This acquisition would place the entire -
62 acre tract under ownership of the college. The acquisition also includes a
6.36 acre tract near the college’s main campus. The college has grown from
3,956 to 6,215 students in the last 7 years. From 2007 to 2014 it was the fastest
" growing technical college in the state system, growing by 57%. Facilities on

R 243



Minutes of State Fiscal Accountability Authority
November 7, 2016 — Page 27

“’
the existing campuses are limiting the growth in many programs. The main
campus is essentially landlocked, limiting options for new buildings and
parking areas. This property will allow relocation of the Continuing Education
Healthcare programs from the downtown Florence Health Science Campus.
Thus, opening up space there for the growth of the academic Health Science
programs, which have student waiting lists. The acreage available in this
acquisition will allow the college the opportunity to. add additional buildings to
meet academic and instrictional expansion needs in the future. The property is
being offered to the college by the Florence-Darlington Technical College
Educational Foundation for $1,850,000 and the appraised value of the property
is $1,932,000. The agency reports the total projected cost of this project is
$1,872,500 and no additional annual operating costs will result from the
project. The agency also reports the projects date for completion is January
2017. - :

Mr. Loftis asked if the different programs listed in the agenda item are all Florence-
Darlington Tech programs. Jack Roach with the college said that those are all Florence-
Darlington Tech programs. He noted that the continuing education programs are non-credit
programs and the academic programs are credit programs. .

Information relating to this matter has been retained in these files and is identified as

Exhibit 14,

Dgpartm'ent' of Administration, Real Pfoperty Services: Medical University of South Carolina
Parking Lease - 99 WestEdge in Charleston (Regular Session Item #4)

The Medical University of South Carolina (MUSC) requested approval to lease 322
parking spaces from the City of Charleston to be located within the 99 WestEdge parking garage.
The purpose of the lease is to replace parking spaces that will be lost due to the WestEdge
Development Project taking place in downtown Charleston.

A solicitation was conducted for parking spaces either in close proximity to the MUSC
campus or on the MUSC transit system, and the selected location was the only respon\sc
received.

Thg term of the lease will be five (5) years beginning upon the date of substantial
completion of the parking garage (estimated to be March 1, 2017) at a rate of $125.00 per space.
Thereatfter, the rate vper space shall inérease annually by three (3) percent. MUSC will not be

responsible for any operating costs. As such, the total amount the University will pay over the
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term is $2,564,304.96 as shown in the chart below:

Period Rate/space . # of spaces Total

Year 1 $125.00 322 | $483,000.00
Year2 T$128.75 322 $497,490.00
Year 3 513261 m §512,405.04
Year 4 513659 322 | - $527,783.76
Year 5 $140.69 322 §543,62616
TOTAL | T $2,564,304.96

MUSC will also have the option to add up to 100 additional spaces during the term
should they become available and based on the University’s need, subject to any required
governmental approvals. These spaces would be charged at the rate in effect at the time..

The following chart represents comparable lease rates of similar space near the MUSC

Campus: 4
. Location Rate/Space
106 Coming Street "~ $285.00
158 Meeting S'trect $168.00 o ¢
George Street $250.00

Lease payments will be funded from parking revenues through fees charged to
employees, students and visitors. MUSC has indicated that no student fee increase will be
associated with this lease, and there are adequate funds for the lease accordihg toa Budget
Approval Form submitted by MU SC. The lease was approved by the MUSC Board of Trustees
on August 12, 2016, by the Commission on Higher Education on October 24, 2016, and by
JBRC on Qctober 25, 2016.
. Upon a motion by Senator Lea_thermah, seconded by Rep. White, the Authority approved,
asArecommended by ﬁe Department of Administration, Real Property Services, approve the
proposed parking lease for the Medical University of South Carolina at 99 WestEdge in

Charleston.
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Information relating to this matter has been retained in these files and is identified as
Exhibit 15.

Department of Administration,. Real Property Services: Office of the State Auditor - Lease at
1401 Main Street in Columbia (Regular Session Item #5)

The Office of the State Auditor requested approval to continue leasing space located at
1401 Main Street in Columbia from MS Joint Venture. The agency currently leases 10,745 SF
of office space and 1,000 SF of storage space and wishes to increase its square footage to 12,200
SF of office space and 1,000 SF of storage space due to an increase in staff and to accommodate
a training room. A total of fifty-six (56) érﬂployces will utilize the office space, and the training
space will accommodate up to fifteen (15) people at a time. ' |

A solicitation was conducted and eight responsive pro;;osals were received; however, one
location was eliminated based on the building condition during the site visit. While the selected
location does not represent the lowest bid, it was the lowest bid for space in the downtown area.
After consi'dering. moving costs, the selected location is $319,676 more than the lowest bid over
the ten (10) year term and $430,065 less than the highest bid. The Office of the State Auditqr
has provided the attached justification for the site selection. In occupying this space, the agency
will be below the state’s space standards of 210 RSFiperson,_with an average of 184 RSF/person.

The term of the lease will be ten (10) years beginning January 1, 2017, and ending on
December 31, 2026. Rent for the office space for the first year of the term will be at a rate of.
$16.75/SF, $9.48/SF allocated to rental space and $7.27/SF to operating costs, and rent for the

storage space for the first year of the term is $9.00/SF. Rent will increase annually as follows:

RENT PER
ANNUAL RENT MONTHLY RENT
TERM SK
ROUNDED ROUNDED

ROUNDED
YEAR 1 - Office $204,350.00 $17,029.17 $16.75
YEAR 1 - Storage $ 5,000.00 - $ 750.00 $ 5.00
YEAR 2 - Office $208,437.00 $17,369.75 $17.09
YEAR 2 - Storage $ 9,000.00 ‘ $750.00 $ 9.00
YEAR 3 - Office $212,606.00 $17,717.17 $17.43
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YEAR 3 - Storage $ 9,000.00 $750.00 ©£9.00
YEAR 4 - Office $216,858.00 $ 18,071.50 $17.78
'YEAR 4 -Storage | $ 9,500.00 4 $791.67 ' $ 9.50
YEAR 5 - Office $221,195.00 $ 18,432.92 ' $18.13
YEARS-Storage | $ 9,500.00 $791.67 $ 9.50
YEAR 6 - Office $225619.00 $ 18,801.58 $18.49
YEAR 6 - Storage $  9,500.00 $791.67 $ 950
YEAR 7 - Office $230,131.00 . $19,177.58 $18.86
YEAR7-Storage | § 9,500.00 $791.67 $ 9.50
YEAR 8 - Office $234,734.00 - $19,561.17 $19.24
YEAR 8 - Storage | $. 10,000.00 $ 83333 /$10.00
YEAR 9 - -Office $ 239,429.00 . 51995242 $19.63
YEAR 9 - Storage | § - 10,000.00 $ 83333 $10.00
YEAR 10- Office | $244,217.00 $20,351.42 $20.02
YEAR 10 - Storage | § 10,000.00 $ 833.33 , $10.00
TOTAL $2,331576.00 '

The agency will be responsible for its pro rata share of any increases in building
‘operating costs over the first year with a cap of three (3) percent. The maximum potential
amount the agency could pay over fhe term in additional operating costs is $129,837. The
Landlord will provide up to 56 parkiné spaces in the adjacent garage subsidized by fifty (50)
percent. The remaining fifty (50) percent of the cost for parking will be paid by employees
directly to the Landlord. The current parking rate is $4%/month. Any increases in the parking
rate will continue to be divided 50/50 between the Landlord and the employee. The Landlord
shall also provide $100,000 for upfitting costs.

The following chart .represents comparable lease rates of similar space in the downtown

Columbia area:

Location ‘ Tenant Rent Rate/SF

1400 Pickens Street ' Vacant - $18.00
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1813 Main Street ~ Vacant $18.34

1333 Main Street Workers Compensation $16.25
Commission

1201 Main Street Clemson University $17.74

Above rates are subject to base rent and operating expense escalations over the term.

Additionally, the Colliers 2016 Q2 Research & Forecast Report indicates a current
average asking rate of $23.48/SF in downtown Columbia and also notes that rates are projected
to increase. _ . A

There are adequate funds for the lease according to a Budget Approval Form submitted
by the Office of the State Auditor. The lease was approved by JBRC on September 13, 2016.

Mr. Eckstrom asked if a cap on the parking rate has been considered in the lease. Ashlie
Lancaster with the Department of Administration stated that there is no cap on the parking. She
sajd that the landlord has agreed to provide 50% of that cost énd the other 50% is paid by the
employee. She said there is no additional expense for the agency but that parking could go up
for the employees. Mr. Eckstrom asked what the potential is for including a provision that
" parking will not increase by more than a certain percentage per year. Ms. Lancaster stated that
.they could mai<e that requesf of the landlord. She said they will go back and try to negotiate that

with the landlord, but that the problem is that the landlord does not own the garages that are:
associated with the parking. She said the parking garages are city-owned and the landlord may
be subject to increases as well. ,
. Upon a motion by Rep. White, seconded by Senator Leatherman, the Authority approved
 the proposed lease for the Office of the State Auditor at 1401 Main Street in Columbia.
Information relating to this matter has been retained in these files and'is identified as

Exhibit 16.

University of South Carolina: Not Exceeding $46,000,000 Principal Amount of Athletic
Facilities Revenue Bonds, Series 2017A, of the University of South Carolina and Authorize
the Issuance and Sale of Athletic Facilities Revenue Bond Anticipation Notes Pending the
Issuance of the Athletic Facilities Revenue Bonds (Regular Session Item #6)

The Authority was asked to adopt a resolution making provision. for the issuance and sale
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of not exceeding $46,000,000 Principal Amount of Athletic Facilities Revenue Bonds, Series
2017A, of the University of South Carolina and authorize the issuance and sale of Athletic
Facilities Revenue Bond Anticipation Notes pending the issuance of the Athletic Facilities
Revenue Bonds.

The proceeds of the bonds will be used to (i) reimburse the University for capital
expenditﬁrcs previously made in connection with, and paying the costs to construct and equip an
approximately 105,000 square foot football operations facility, including the acquisition, parking
and associated landscaping and hardscaping, located at the west end of Gamecock Park and
adjacent to the Indoor Football Practice Facility, and athletic facilities revenue bond anticipation
notes, including capitalized interest on the Series 2017A Bonds, i% any; (ii) funding the Series
2017A Debt Service Reserve Fund or purchasing a debt service reserve fund substitute, if any;
and (iii) paying certain costs and expenses relating to the issuance and Series 2017A Bonds,
including a municipal bond insurance premium, if any.

Mr. Eckstrom commented the cost of issuance on the bonds is very éttractive. He said
that fees have been addressed very carefully. He said he hopes to see that’ in any bond issue that
comes before the Authority. He commended USC on the issue.

Upon a motion by Mr. Eckstrom, seconded by Senator Leatherman, the Authority _

adopted a resolution making provision for the issuance and sale of not exceeding $46,000,000

. Principal Amount of Athletic Facilities Revenue Bonds, Series 2017A, of the University of

South Carolina and authorize the issuance and sale of Athletic Facilities Revenue Bond
Anticipation Notes pending the issuance of the Athletic Facilities Revenue Bonds.
Information relating to this matter has been retained in these files and is identified as

Exhibit 17.

Future Meeting
Upon a motion by Mr. Eckstrom seconded Senator Leatherman, the Authority agreed to

meet at 10:00 a.m. on Tuesday, Deceml_)er 13, 2016, in Room 252, Edgar A. Brown Building.

Adjournment

The meeting\adjoumed at 11:25 am.
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[Secretary’s Note:. In compliance with Code Section 30-4-80, public notice of and the
agenda for this meeting were posted on bulletin boards in the office of the Governor’s Press -
Secretary and in the Press Room, near the Authority Secretary’s office in the Wade Hampton

Building, and in the lobbies of the Wade Hampton Building and the Edgar A. Brown Building at
10:30 a.m. on Friday, November 4, 2016.]
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SUBLBASE - ’
BETWEEN |
CHARLESTON NAVAL COMPLEX REDEVELOPMENT AUTHORITY - ;
AND D i i
. CHARLESTON COUNTY SCHOOL DISTRICT Lo i

THIS SUBLEASE, made thxs@iﬂday of Septembcr, 1996, by and between CHARLESTON NAVAL COMPLEX
REDEVELOPMEN]‘ AUTHORITY, herelnafier called the "Authority” and CHARLESTON COUNTY SCHOOL L

DISii'RICI' herelnaﬁexcalled "Lessee“'

!
i . WITNESSETH: . . :

. I i o
WHEREAS, the Unlted States of Aierica, wﬁng bmd through the Department of the Navy, herelnafler caled ,
the "bovcmment“ has declared fasiiitles excoss at the Nave! Base, Chatleston, South Carolina, and Lessea has
lmmediate need to use the facilittes described in Exhibit A beroto (the "Pramisas®); and R . s

REAS, such anplug property may be leassd to Slate ot Ioeal governments pending ﬁnal dlsposmon of such
prope?rty pursuanl ta the provisions of Publlc Law 94-107, 10 U.S,C, 2667(f);

W’HEREAS thc Authority fa publio body, corporate and polxuo created and organlzed under Chaptar [2 of Titla
31, dede of Laws of South Carolina, wiih the power to-acquire and dxspose of Federal Military Instaﬁns'}ons,

l
WHERBAS Government and the Anmomy havc catored into such 8 fease (the “Primeazy Lese .

WIQREAS the Au.hmty bas determined mat upon  securing the Pritary Leass for the Premdses it will ﬁuther the.
pmpcrses and objectives of the Authority to sublease guch properties to the Lessee; and

WHEREA@ the Charlestan County School District approved a motion to procesd with 2 five year subléase of
Cochiane Hall located af the Naval Complex and the future acqumﬂon of Cochrane Tall aud adfacent property

known as the barracks buildiag,

NI OW THEREFORR, i6 considesathon of One (31, 00) Dollar szch paid to the other, the receipt of which is
aokmwledged and In furihis consédsration of the tsnms, coveaants, xud conditions haremaﬁer set forth, the

Authoruy and Lesses Raselry agres en foliava
1 Seresuent taEofer Info Legse, The Authorliy and Lewes agrec that the [ustiwdiy shall

gublease, demise and 1e08 the Premises to Losies and (he Lesys shall hirs aazisvn; the Promdecs from 125
Aoty upor ehe teems rad rondition: se faish hersla,,

& Ageement Coatiygest on Authoriy L@D,.é&fﬂ!ﬂw This suélcane fe
contligzal wgan (98 seicution of the Primary Lease which i3 in turg comtingent upon issuanco by Government of &

"Fmdxug of Suftebility to Lease® {the “FOSLY),

ol-

YCR 049"




_______

; 3, Incorporation of Primary Lease by Reference, The Primary Leass Is attached heretoas -
Exhibit B and incarporated in thls Subleass by reference. “This Sublease shall be subject to the terms and .
conditions of the Primary Ledso and shall terminate immedintely upon the explratlon o earfler termination of the

Primary Leaso, o _ - -

: 4, Lesseo Acquisition and Assumption of Benefits and L lgbllity. Upon execution and
detivery of the Primary Lease and upon issuance of a FOSL, the Lesseo shall be destued to have acquired and

P B

of the [Primary Lease. This includes, but is not limited to, the obligation fo pay taxes, ass¢saments, foss in Heu of
and uther slinilar charges which, at any time durlag the term of this Subleasa, may bs impoyed upon the + |
Antharity with respect to the Premises,

ammFd ail of the benefits and obligations of the Authority under the Primary Leass upon the terms and conditions, .
taxes,

i 5 Rent, Lesses shall pay to the Authorty stlfs address stated bereln annual rent of - .
$20,000, which shall be payable in monthly Installments of §1,666.67 eadh, which Installments shall be due and
payable in advancc on the first day of each month without delay, feditlian or setoff and without need for any
rotice] First monthly payment of rent sball be due and payable ou Ogtaber 1, 1996, If ownership hes not been
conveyed fo the Lessee by the end of the initlal five (5) yoar term, all expenses for building Improvemeuts,
alterations, and additlons (herelnafier coltectively called “Eligible Fxpenses™), but subject to the Fmitations stated
herel, made during the inltial five (5) year term, shatl be credited agains réntal payments In the extended term by
reducing the monthly rent in the extended term by the quotient found by dividiag the toml cost of Eliglbio .
Expau}scs by the munber of months in the extended tarm axcept that montitly rent will never be reduced ta less than
z¢fo. Eligible Expenses are limited to the achual out-of-packet cost, excluding overhead and other pon-direct .
expené&s. of {abor, benefits or established charges normatly bitled by architests, surveyess, contractors; materals *

"used, equipment used (tzking Into account depreciation or pro-rata annual allowance for): antslde services and

other felated start-up costs for bullding improvemeats, alterations, and additions, Lessee shall keep adequate
records and books of aocounts using an fnfemal job gurmheriag systein, shawing the seival cost of all labor, .
matesials, equipment, services, and other items of cast Jf any nature constituting a usual sud pormal {tem of actual

cost incumed by Lessee directly for the Eligible Expenses, .
| .
i .

! 6. Term, The term of this Sublease shalf be for five years and shall run concurrent with

tha terpi of the Primary Lease. 1f Primary lease shall be extended, renetved or replaced, orif Anthority shali have
by any| mannet or means the pawer to fease or sublease the Premises for 2 lerm extending beyond the isitlal ferm of

- the Primary Leass, and f this Sublease shall not have terminated and If there shall exist no Uncured event of

default nor any event which with the passage of lime or the giving of notice or both would coustituie an event of
defuul{, Authority agrees that this Sublease shatl In Lesses’s solo discretion, evidenced by Lesses’s written notlcs lo
Authotlty givea prior 10 expination or termination of the origiual sublease term, be autgmatieaityrenewed or )
extended for the same period of thme on the same torms and conditions hevein. The maximum term of the Inithal -
sublease and all extensions shall bg 23 years, Duding the term of this Sublease and any extensloa or renewal If fee
simple title to the Premises is conveyed to the Authority and the Authority deterraities that It will sell the Premiscs,
the Prémises shall be conveyed to the Lesses, with a reverter to the Authority if abandoned of not used for -
educational purposes, at no cost other than legal cosis of transfer,

: 1. Dutvto Operate, The agreement of Lesses to conduct operations on the Premises
continjiously during the term of this Sublease }s & matérial inducement to Autherity io enter into this Sublease, In
arder to induce Authority to enter into this Sublease, Lessee agees to make a ditigant and good faith eFortio
commence operafions on the Premises as soon as reasonably possible after the execution of this Sublease and
thersafier diligently to prosecuts operations'on the Premises, Authority acknowledges and nprees that there will be -

' -
! - ’ .
| |
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. some unknown perlod of delay in beginning inlial aperations, Authority further acknowledges und agrees.thay . - -

order o induoa Autho:ity to enter Into this Subleass, Lesses agrees to make a diligent and good falth eﬁim 1)
commencs operations on the Premises as soon as reasonably posstble afier the execution of this Sublease and
thcmlﬂer diligently to proseoyte operations oa the Premises. Authority acknowledges and agrees that there will be

Sublesxe has ao cbligation’ta operate the Premises at 100% capacity, Subléssee acknowledges and agrees that ft. .
will|not "stock plle¥ the Premises, but agress to make a diligent and good faith effort to conduct operations o fhe .+ =
Premises so 4 {0 enhance redevelopment of the former Charleston Naval Basa and to provide Jobs for residentsof |,  *
tha s\umundlng ateas. Autharify agrees to expend its good fhlth and difigent efforts to assure routine police and

fire pmtectinn from local jurisdictions but without any guarantes that suck can be provided. : ‘.--; .

8, Restatement of Leage, If title to the Premises i eonveyed {o the Authority, this Sublwso
maylcontinue int full force and effoct g3 a lease between Authority (as landlord) and Lessee (a3 tenant) or, if
Authority and Lesses agres, this Subleage ray be amgnded and restated or may be conveyed to Lessee atthe opuou
of Lesses,

9, Assianment and Subletting, Lesseo shall not assign or subleass Its uterest in the

Plet?.iﬁes or any portlon thereof without the prior written cunsent of Authurity, which consent may be withheld i:y
Anthority In ite sole discretion.

10,  Indemnificatton of Authorjtv. Lesses shail be responsible for, and shall indemnify and, | -
hold|harmless Autharity pgalnst axid from, any and all ability or claim of liability (lncluding bus ot Hmited o ., .
reasonable attorneys fees and cogts) arising out of (i) the use, cccupasy, conduct, aperation or managemeont of the
Premisgs during the term of this Sublease; (1) any wark or thing whatsosver done or not done on the Pramises
durig the term of this Sublease; (ilf) and breach or defaulf by the Lesse In performing any of its obligations under
the provisians of this Sublease, the Pximmyhase or appiicable law; (iv) any negligent, hxtentlonally tortlous or
athed act or amlsstan of the Lessen or any of its agents, contractors, servants, employees, subtenants, licensees or
mviﬁtes during the torm of thls Subleass; and (v) any injury to or death of any person or damage to any property
ocoutring on the premises during the term of this Sublesse caused by any act or pmmslsslon of the Lesses or any of
its agenty, contractors, servants, omployees, subtenants, llcensess or Invitees ducdng the tecm of this Sublease,
Aumorily wili give Losses notice of any clalm against Authorlty that {s covered by this indernnity ag soon after”
leaming of it as practlcable,, This proviston shall survivs the expiration or otber bermhlanon of this subleaso.

o Il Alterations to Premises, Lessee shall make no alterations or additions to the Premises
Withr ut ihe prior written consent of Authority, which consent Authority will nat unreasonably withhetd. Upon
teyminallon of this Sublease, Losses shall promptly remove unapproved alterziions'and additions to the Promises
and personal property and trade Hxfures of Lesses and any third person and Lessee shalf repate any damages fo the
premises reswiting from such removal, Lesses agrees ta fence-In the rurrent gate access to Hohsan Avenus, The
Authrity is not responsible for maklng improvements to the Premiszs and shall bear no cost for improvements to
the Premises, . : E

12, Ulllitles. Losses acknowledges und agress that obialning of utilites (nolidingbutoot .~ -
lmuted to electriolty, water, gas, sewer, tolephone and trash removal) fd and shall be the responsibillty of Lesses :
and that Authority bas no respansibifity to provide any utllittes, It Is understood that meters will be provided by
Lesses to measure that usage of elestricity, wager and gas,

; 3. Right of Balry, Authoelty and its agents shall be entitled to eator tho Pmmisa at any
time puring pormal bustness houry (1) (w lnspest the Pramises, (1) to make any altoration, improvament o repalt to
the Premises, or (iif) for any other purpose refating to the opesation, maintenance, redevelopment or marketing of,
the Premlses or of the Chacleston Navat Complex, In an emeigency siiuation, Autherity and its agents may entor

_the Premiscs at any time,

3~ ..
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o . E'aoh of the rolldwing events shall constltute an “Bvent of Default” under tts . .

Subleass; _ : : i R

’ 1)) IfIx:s.seefaxls to pay any rent whhout offtef or deducﬂonwhmand u. ."’ .
qnd paysble hereunder and without demand therefor, or 1 Lessed fails to perform any of Its cbligadons, -

covenants ar agreaments under this Sublease or under the Primary Lease as and when such performarics is due und

wlthdut dcmand therefor, o ‘.
| ) If Lessee shall sbandon the Premises of any portion theteof forg
perlod of thirty (30) conseautive duys, ’ .
3) If Lesses applics for o consents to the appaintmont af a receiver,
trustes or iquidator of Lesseo or af all'or a substantlal part of its assets; if Lesseo files o voluntary petitiondn .~ - -,

bankguptey ar ddmits In writing its nability ta pay its debs as they become due o makes an avsignipeat for ttw
i bamflts creditors o filag a petitton o an answer secking n reorganization or other arrangestent with oreditors
to tzke advantage of any bankruptcy or Insolvency law or performs any other act of bankeuptey or filesan
Answor admitting the materfel allegations of a peﬁtlcm agalnstl.essee in any bankmptq. _reorganization or
lnsolencyptomdlng : s I N ]
i . . e .
[ 4y  IfLesses isadjudicatedasn bankrupt or an insolveat or if there is filéd
! peti on sesking reorganization or sppointment of a receiver, trustes, or lquidator of Lessea or'of altora -
1tial part of its assets or if thera ls otherwise commenced against Lesses or any of its assets any proceeding
uuda" any bankxuptcy, reorganization, arrangement, Lnsolvency, readjustment, receivership or siilar law and If

:ﬁw} any such pmceed]ng continues unsiayed for more than sixty (60) consecutlve days, ]

43

e I .

.y " ®) Upon the ociuszence of an Bvent ofDemult which shall confinyg for sevan (7)

days a,&cr written notlce, Autharity may exerclse any right provided nt faw or §a equlty or in this Sublease
includlng, but not imited to (1) resnfer and repossess any or all of the Premises; and/ar (2) declare the entire’
balance of the rent due heveunder for (he remalnder of the terms fo bo immediately due and payable and to collect
sach l?alancc in any manner uot inconsistent with spplicable law; and/or (3) termibate this Sublease by giving
writton natice of such termination to Lasses, which termlnation shall be effective as of the date of such gotice or
any later dats therefor specified by the Authorily thereln; and/or (4) relet any or ell of the Premises with or without

. eny eddittonal pramisas, for any or all of the remalades of the term of this Sublease or for a poriod excesding such
temainder, and oh such terms aud subjest to such condltions as are acceplabls to the Authority in jts sole and
sbsolute discretion and colleot and recelve the rents therafhr, and Lesses shall have no sight in o to any surplus
which may be derived by Authority from any such releliing; provided, however, Lessee's Hability horeunder shall
ot bd diminished or affected by any fatlure to relet or the giving or any concessions or “free reat” or reduced et .+~
peﬂods i the syent of any such reletting; and/ar (5) surs such Event of Default in eny other manter; and/or (6) -
pursue any combination of such remedies and/or any other right ot remedy avaifable 1o the Authority on aooount of .
such Evcnt of Defaylt under this Sublesse sndfor at law or In equity.

(o) Ne explration or termination of this Subleasa ghall reffeve Lesses of any of iis’
Habl.liues and abligations under this Sublease, and Lessea shalt remaln Hable ta Autharty for il damages resulting
* from gny Event of Defanlt, Without limiting the generallty of the foregoing, upon any termination Lesses shallbe
resporisible to Anthority to the fill extent allowsd ar provided at law for any and ell obUgations arislag prior to
such terminatton and Lessee shall alsa be responsitio to Auikarlty for any réat or other monetary obligatidns which
would have become due under this Sublease but for such termination,

! : ) : 4
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L (@ " Upon the occurrence of dn Event of Default, Lesseo shal immediately .
reln:lbursa Authority for slt expenses Incurred by Authority {n curing or seeking ta cure any Event of Defantt and/or .
in exercising of seeking o exerolse any of the Authorityls rights and remedies under the provisions of thls Subleass '
and/or at taw or in equlty, and/or otherwise arlsing out of any Event of Defiult (inchuding but not Hmited o
attorney fees and casts).

: 13, Notiges, Any notice permitted or required fo be glven pursuant lo this Sublesse shatlte - ’
deemed to have besn given I€ {n writing end deposlted In the United States Mall, Certificd Mail, Return Recelpt ' .
Requiested, and addressed as follows! G

N Wl
PN
S

1f'to Authority:

| Chaluman, Charleston Naval Complex

i Redovelopment Authority ‘ . . -
< 1690 Tumbull Avenue T

l : Suite Nh47 . . Coe

I Charleston, 5.C, 29408-1955

. With copy to:

|

< : * William 7. Bates, Esquire .
| A Young, Clemont, Rivers & Tisdale, L
! 28 Broad Street . - -
i Charleston, 8.C, 29401

. If o Lessea: . -

Erory Haselden - ’

] * Dept. Superintendant of Propetiy & Opsrations
Charleston County School Distriet

3999 Bridge View Drivo -

North Chadeston, §C 29405

With copy (0:

Geraldine H. Urbanie, Director

‘Legal Servicss

Charleston County Scheol Districl . _ o
: . 75 Calhonn Strest . LT
| Charleston, SC 29401 :

or fo uch other persons or addicsses a3 sither party may direat bj like notice. -
1 . .

Governmental Approvals, This Subleese shall bo of na force ot effeat untit jt stall have
been dppraved by Government and by State of Soth Casolisa acting through the South Caraliua Blgst and. "
Contrél Board tiough the Offico of General Ssryices, )
5=
N
Sl
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i _émggmm. This Sublcase may be smended only by an lstrunent ln wnﬁng exewted '
an.d delivered by mh party bereto and. approved in writlng by Govemment and by the State ofSoum carouna,

. Ealve: The Au!hodty shall not be desmed to have waived the exervise afan;y right*
wﬁich It holds hereunder unless such walver is mads expressly and in writlng (aud rno delay or emission by the
Authorlty in exerclsing any such right aball bo deemed a walver of its Riture oxercise). No such walver mads as'to -
a,ny instarice Involving the exerclss of any such rgh! shall be deomed a watver u5 1o any other such Lostancs, or ary . |

otl]er such right. Without limlting the generallty of the foregolng, no action (aken or not taken by the Authority . ¥ iy

under the provisions ar this Sectlon ar auy other provision of this Sublease (including by way of example rather
Lhdn of limitation, the Authority's acesptance of the payment of Rent after the accurrence of any Event of Defaul) -
shall operate as 8 walver of any right to be paid a lais charge ar of any other right ot remedy whivh the Authority
wolld otherwise have against the Lessee on account of such Event of Default under the provisions of this Sublease *
or ppucable law {the Lessee hereby acknowledging that, fu the Interest ofmaintenance of good relations between B
th:IAuthodty and tho Lessee, there may be Instances in which the Authority chooses not immediately to exen;ise e
o or all of its rights on the occurrence of an Event of Default). C
I
Title, Aul.honty glves no wasranty'as to the state of title, nor asto the physical condition
of dm Premises or any lmprovements thereon, alf of which are leased "as-i9," Lessea Is relylng entirgly on tts ows,
sep?ratc inspectlon of the Premises which Lessee ackpowledges it has bad ample oppgrmnjty 1o make, .

' Severgbifity. No detsrmination by any court, governmental body or atherwise that any
pmhsmn of this Sublease or any amendment hereof ig {ovalld or unenforceable In any Lnstauce shalf affect the
vallity or suforceability of (8) any ather provision, or (b) such provision In any ¢lrcumstance ot contealted by
such datermination, Fach provision shall be valld and enforceable to the fullest oxtent allowed by, and shall bo
oonstrucd wherever possible as belng conslstent with, upplicable law.

i Compliance with Piimary Lease. Lesses toknowledges that Lésseo s a sublesses of tho
Pmbjses and, as such, Is subject 10 the terms and provislons of the Prinary Lease, Lesses agrees lo keep ard to
abids by each and every of the covenants and conditions of the Primsry Leass, as the same may be applicabls to
Tessea ns & sublessee; and Lesses agrees o take no action 1nviotation of any provision of the Primary Leasa,

ackmowledges recelpt of = copy of the Primary Lease, a copy of which is aftached hereto ay Exhibit B and -
mcarpox‘ated herefn by reference,

i - 22, [nsutance, Lesseo shall pmvide insurance as required by the Pxima;yl.&ase, and, ™
addition, shal provide avidenca satisfactary to the Authority of the cbialning and meuntammg throughout. tha torm
of this Sublease of such inairance with an endorxmem to all such insurance paming the Authority as an additional

- insufed as [ts Jnterest maAy Bppear.

23, gmln Retalned Rights, Notwithstandlug any pravision hesgin to the coatrary, :
Authnmy rotaing the rights to terméinate the Prlma.ry Lesse pursuan( to the provisions of "Sestion 14.2,1 and 14, 22
‘of thé Primary Leass. .

o 24, Assistance ta Current Oceupant. Lesses ghsll provlde asslstance In the relocation of the
current aceupants of the Pramises, Authority shall have no labllity to Lessee if Authority shall b¢ unabloto
deﬂvbr possesslon of the Premises to Lessce duo to failure by current owups.nt to vacate the Promiscs, .
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year flxst abave,

-

WITNESS:

™ WI‘INESS'W'HEREOF. the parties haya herewnto set thelr hands and seals on the day and

. CHARLESTON NAVAL COMPLEX
KEDEVELOPMENT AUTHORITY _
nsff E%ZZ: rmak RPN

~-and--

By,

Its; rer~

I
RN

CHARLESTON COUNTY
SCHOOL DISTRICT

fz@%”w
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(E*?«h oL _Approval by The State of South Carolina

P : ’ "~ ) B -
| on this 30 %s\day of§§9\“k \ 1997, South Canlina: -+
Budget and Contro! Board, Offce of Genstal Services, approves tha attached Cooa
Subfease betwedn Charleston Naval Complex Redevelopment Authotlty, as Sub!essor~ o

~and arteston (ounty School Distentas Lessea  dated the L_“_*f»day of
59 TomiQor , 1992,

SOUTH CAROLINA BUDGET ANO
CONTROL BOARD

OFFICE OF GENERAL SERVICES

o S By: ﬂ%/‘ﬂ%
T BSQ'W
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¢ . -:‘ W T : L
' ! ) . “Approval by The Unlted States o i .
co pu;suant to é;;pﬂcable provisions uof the Lease dated &&‘%:h@ 19_%@ betwvear The Unfied States of I
Amekica, as "Govarament, and Charleston Naval Camplex Redevelopment Authority, as "Lesses”, the .- R
underslgned approves the attached Subfease between Charleston Naval %‘“R clopment Authority,as . .-
. . Subléssaf, nad Charleston County School District, as Lesses, dated the ) ¢ day of isds.
l WW | o : L
d 3 - .' . K .~ N
itlo: Read Estafe . L
M oer i
Date: 2 i ; :?ﬁ . :
P4 / 2 -
L . ’
: T -
: N
2
\
|
9.

YCR 057

00431

R 259

e s e T —————




cof, the parties hereto have, on the respective dates set forth du\y_executed .

!
In witness wher
Fihe Lease as of the date below written.

" this Amqndmmt 20

THE UNITED STATES OF &

, . 7
ARNEST R, NELSO
Real Estate Contrachiag Officer

| .
pates | GmE Ll

>

CHARIESTON NAVAL COMPLEX - : S R
REDEVELOPMENT AUTHORITY ' \
! s

i
c&é‘ {rman

|
:r‘q . W ;;’Z— ‘ . )
RONNIE M. GIVENS
Secretdry-Treasurer '

Date: ' [()E&!Q& :

b

oy rh
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EXHIBIT & .. Desorlption of Leased Premises

EXEIRITE | Copy of Executed Primary Lease
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All correspdndence in connection with
this contract should include reference
to N62467-96-RP-00261]

LEASE
BETWEEN
THE UNITED STATES OF AMERICA
’ AND : » .
- CHARLESTON NAVAL COMPLEX REDEVELOPMENT AUTHORITY

 THIS LEASE, made thig [0’“" day of é«fﬁ%ﬁ%:, 1996, by and | '
between THE UNITED STATES OF AMERICA, actin¥ by and through the Department of the

Navy, hereinafter called the "Government", and the CHARLESTON NAVAL COMPLEX
REDEVELOPMENT AUTHORITY, hereinafter _callcd the "_Lessee“; .

WITNESSETH:

|WHEREAS, Government has declared Premises surplus at the Charleston Naval
Compldx, North Charleston, South Carolina, and Lessee has immediate need to use these

Premises; and
i

P,&’HE.REAS, the Secretary of the Navy, pursuant to the provisions of 10 U.S.C. 2667 (£)
(1), has determined that this lease will facilitate state and local economic adjystment efforts
pending its final disposition of the real and personal property; and

" WHERIEAS, the Secretary of the Navy, pursuant to the provisions of 10 U8.C. 2667 (f)
(2), has determined that a public interast will be served as a result of this lease and the fair

market. value of the lease is not compatible with such public benefit; consideration for this lease '

will betat less thar the fair market value; and

WHEREAS, the Lesses, a public body, corporate and politic, oreated and organized under
Chapter 12 of Title 31, Code of Laws of South Carolina, with the power to acquire and dispose
of Federal Military Installations, desires to lease certain property declared surplus by the

* Government; and ' ‘

WHEREAS, the Secretary of the Navy has consulted with the appropriate Envirotumental
Protection Agency administrator and a determination has beeri made that the environmental
condition of the property proposed for leasing is such that the lease of the property is ddvisable;

and :

94.1172 12-14-94 am 7
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WHEREAS, Lesseé Is recogilzed by the Secretary of Navy, through the Office of
Economic Adjustment, as the local redevelopment authority with the responsibility for.the
rcdevelopment of thc Charleston Naval Complex, North Charleston, South Carolina.

NOW THERE’FORE in consideration of the terms, covenants, and condltlons
hereinafter set forth, Government and Lessee hereby agree as follows:

1. LEASED PREMISES. Government does hereby lease, rent, and demise to Leasee,
and Lessee does hereby hire and rent from Government Building 199 together with ali
improvements, containing approximately 41,196 square feet of space shown on the drawing

marked Exhibit "A" and associated personal property marked as Exhibit "B", attached hereto and

by reference made a part hereof (the "Premises"), together with the right of ingress and egress to .
the premises across, adjacent or nearby roads of the Government which lead to a reasonably )
convenient public road or roads, and also together with parking sufficient to service operations of
the Premises at one or more sites located as conveniently to the Premises as may be possible.
Ingress, egress and parking will be afforded inaccordance with paragraph 30 of this Jease.

2. TERM. The term of tms lease shall be for a period beginning on September 4, 1996,
and ending at 11:59 P.M. on September 3, 2001, unless sooner terminated in accordance with the
provisions of Paragraph 14, Termination,

3 RENT.

i 3.1 In lieu of cash rental the Lessee shall provide protecnon and maintenance/repair
servicesifor the leased prenuses as describéd in Paragraph 12, It is understood by the Lesses that

since thé subject property is being leased for less than falr market value and the lease permits the

property to be sublet, the rents from the subleases must be applied to the protection, maintenance,
repair, improvements, and costs of the premises leased or any property at the entire Charlestou
Naval Complex.

32 Lessee shall keep adequate records and books of account showing the actual cost
to it of all items of labar, material, equipment, supplies, services, and other items of cost of any

nature constituting an item of actual oost incurred by it directly in the performence of any item of '

work or-service in the nature of the repair, protection and maintenance services described in
paragraph 12 to be provided the leased premises as in-kind conslderation for rent, 'Lessee shall
provide Government with access to.such records and books of account and proper facilities for
inspection thereof at al] reasonable times, All information obtained from said records and ‘books
of account shall be deemed conﬁdential

4U§EQP_LEASEJQ.RREMI§E§

4,1 The sole purpose for which the Premises may be used, in the absence of prior
written approval by the Government, for any other use, is for use as a school. The Lessee
understands and acknowledges that this leasé is not and does not constitute a commitment by -

Government with regard to the ultimate disposal of the Premises, in whole or in pact, to Lessee or

941172 12:14-94 am ?
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any agency ot instrumentality thereof, or to any sublessee. The lease may be terminated by

Government as pr ovided by the terms of the lease, and Lessee agrees to and acknowledges su'cH . "

terms,

4.2 Lesses shall not undertake any activity that may affect an historic or archeological

property, including excavation, construction, alteration or repairs of the Premises, without the °
approval of the contracting officer and compliance with Sec. 106 of the National Preservation
Act, 16 U.S.C. 470, and the Archaeological Resource Frotection Act, 16 U.S.C. 470 aa, Buried
cultural materials may be present on the Premises, If such materials are encountered, Lessee

shall stap work immediately and notify the contracting officer.
5. ASSIGNMENT OR SUBLETTING.

5.1 Lessee shall neither transfer nor asslgn this lease or any interest therein or any”

property on the Premises nor sublet the Premises or eny part thereof or any property thereon, nor | * .~

grant any interest, privilege, or license whatsoever in connection with this lease without the prior

written :consent of Government, .Such consent shall not be unreasonably withheld or delayed.

Every sublease shall contain the Environmental Protection provisions set forth [n Paragraph 13. |
! ’ .

and be subject to all of the terms and conditions of this lease and shall terminate immediately
upon the explration or any earlier termination of the lease, without any liability on the part of
Governinent to Lessee or any sublessee, Under any sublease made, with or without consent, the
sublessee shall be deemed to have assumed all of the obligations of Lessee under this jease. No’
sublease shall relieve Lessee af any of its obligations hereunder, :

5.3 For any sublease, Lessee shall use only a lease form approved by Government,”
Lessee shall furnish Government, for its prior writtén consent, & copy of each sublease it
proposes to execute, Such consent may include the requirement to delete, add, or change
provisions in the sublease instrument as Government shall deem necessery to protect its interests,
Consent to any sublease shall not be taken or construed to diminish or enlarge any of the rights
or obligations of either of the parties under the loase, Should a conflict arlse between the
provisions of this lease and a provision of the sublease, the provisions of this lease shall take

_ precedence. Upon lts execution, a copy of the sublease shall immediately be furnished to the

Government. . .

6. IQINT INSPECTION REPORT, A joiht inspection has been conducted by

representatives of Lessee and Governrment, of the Premises, including all personal property and a
complete inventory of Government real and personal property has been mede, A report has been
made of the condition of the Premises, including persanal property, and any deficlencies which

| 5.2 Any sublease granted by Lessee shall contain a copy of this lease as an attachrﬁsnt ‘

were found to exist have been noted in such report, Each inventory is identified by bujldingor - .

facility number, and signed and dated by both parties to the lease, The Joint Inspection Report
is attached to the lease as Exhibit "C". All related personal property in a building, unless .
specifically exempted by the terms and conditions of this lease, is intended to rémain with that,
building. All real and personal property delivered to Lessee shail be delivered "as is, where is”,
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and Bs such Govemment makes no warranty as to such real and personal property either as to
their usability generally ar as to their fitness for any partxcular purpose. Any safety and/or health :

- hazards identified shall be corrected at Lessee's expense prior to use and occupancy, Such safety

and/or health hazaxds shall be limited to those identified In the attached Joint Inspection Report
Should this Lease terminate and nof be succeeded by cither another lease, or a conveyance of tltle " .
to the premises, or by active negotiation for either lease or conveyance, Lessee shall tun over tor .
Government the Premises in the same condition in which they were received, reasonable wear .
and tedr and acts of God excepted; provided, nevertheless, Lessee may at its expense and with - . ™ >

* prior approval of Government, which approval shall not be unreasonably deleyed, (a) replace any.
‘ pcrsonal property with personal property of like kind and utility, (b) repair any personal property

in a good and workmanlike manner, and (c) dispose of any worn out, obsolete or non«functlomng . '
personal prOpcrty :

7. EN_RQNMENIALWMNDW .
SLI[IAB[LIIX_TQLEASE An Environmental Baseline Survey for Lease (EBSL) and Finding * .
of Sultability to Lease (FOSL) are attached as Exhibit "D" and made a part of this lease, The
EBSL sets forth the exlsting environmental conditions of the Premises as represented by the
baseline survey ‘which has been conducted by the Government and the FOSL sets forth the basis
for the Government's determination that the Premises is suitable for leasing, Lessge Is hereby
made aware of the notifications contained in the FOSL attached hereto as Exhibit "D" and shall

comply w1th the Leasc restnctlons set for!h therein,

8, ALIEBAHQMS No additions to, or alteratlons of, the premises, facilities -
including ground eXcavatlon shall be made without the prior written consent of the Contracting
Offlcer which consent shall not be unreasonably withheld or delayed.” Such consent may involve
a requirement to provide the Government with a performance and payment bond satisfactory to 1t
in all respects and other requirements deemed necessary to protect the interests of the
Govemment, Upon termination of the lease or by revocation or surrender of any sublease, to the
extent directed by Governmcnt Lessee shall, at the option of Government, either;

8,1 Promptly remove all nlteratxons addxtLons, betterment's, and merovements made
ot Installed and restore the premises, facilities, or related personal property to the same or as
good condition as existed on the date of entry under this lease, reasonable wear and tear
excepted; or .

8.2 Abandon such additlons or alterations ln place, at which time tltle to said
alterations, improvements, and additions shall vest in Govemnment. Provided in elther event all

. personal property and trade fixtures of tenant or any third person may be removed and tenant

shall repair any damages to the leased premises resulting from such removal,

9. ACCESS BY GOVERNMENT. In addition to access required under Paragrapt_l 13, at

al! reasonable times throughout the termt of this lease, Government shall be allowed access to the
Premises for any purposes upon notice to Lessee, Government notmally will give Lessee ar any
sublessee 24-hour prior notice of its intention to enter the Premises unless it deterrnines the entry

is required for safety, environmental, operations or security purposes. Lessee shall have no claim -
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and, ag such, (mvemment makes no warranty s to suct: real and personal property either as to

thelr usabnlny generally or as to their fitness for any parncular purpose. Any safety andfor health
- hazards identified shall be corrected at Lessee's expense prior to use and occupancy. Such safety

and/or health hazards shall be limited to those identified in the attached Joint Inspection Report,

Should this Lease terminate and nof be succeeded by either anather lease, or a conveyance of title .

to the premises, or by active negotiation for either lease or conveyance, Lessee shall turn over to-
Government the Prernises in the same condition in which they were received, reasonable wear
and tear and ects of God excepted; provided, nevertheless, Lessee may at its expense and with
prior approval of Government, which approval shall not be unreasonably delayed, (a) replace any.
personal property with personal property of like kind and utility, (b) repair any personal property
in & good and workmanlike manner, and (c) dispose of any wom out, obsolcte or non-tuncuonmg

personal property,

7. W&mmmmmwm
SUITABILITY TQ LEASE. An Eavironmental Baseline Survey for Lease (EBSL) and Finding
of Sultability to Lease (FOSL) are attached as Exhibit "D" and made a part of this Jeasé, The
EBSL sets forth the existing environmental conditlons of the Premises as represented by the
baseliné survey ‘which has been conducted by the Government and the FOSL sets forth the basis
for the Government's determination that the Premises is suitable for leasing. Lessee is hereby
made aware of the notifications contained in the FOSL attached hereto as Exhibit "D" and shall

comply with the Lease restrictions set forth therein,

8. ALMQMS. No additions to, or alterations of, the premises, facilities
including ground excavation shall be made without the prior written consent of the Contracting

Offizer which consent shall not be unreasonably withheld or delayed. Such consent may involve _

a requirement to provide the Government with a performance and payment bond satisfactory to 1t
in all respects and other requirements deemed necessary to protect the interests of the
Goyernment. Upon temination of the lease or by revocation or surrender of any sublease, to the
extent directed by Government, Lessee shall, al the option of Government, elther:

8.1 Promptly remove all alteratlons, additions, betterment's, and improvements made
or installed and restore the premises, facilities, or related personal property to the same or as
good condition as existed on the date of entry under this lease, reasonable wear and tear

excepted; or

8.2 Abandon such additions or alterations In place, at which time title to said
alterations, improvements, and additions shall vest in Government. Provided in either event all
personal property and trade fixtures of tenant or any third person miay be removed and tenant
shall repair any damages to the leased premises resulting frbm such removal,

A . In'addition to access required under- Paregraph 13, at
all rcaaonable times throughout tbe term of this lease, Goverrument shall be allowed access to the
Premnisas for any purposes upon notice to Lessee, Government normally will give Lessee or any
sublessee 24-hour prior notice of its intention to enter the Premises unless it determines the entry
is required for safety, environmental, operations or security purposes. Lessce shall have no c(alm
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on account of eny entnes agamst the United States or any ofﬂcer agent, employee or contractor
therefore, all necessary keys to the buildings and Premises occupied by Lessee or any sublessee -
shall be made avallablc to Govemment upon request, ,

10, LLIILI;UE_S. Procurement of utilities, i.e., electricity, water, gas, steam, sewer,
telephoq'e, and trash removal will be the responsibility of the Lessee. In the event that the
Government shall fumish Lessee with any utilities or services malntained by the Government C e
which Lessee may require in connection with its use of the Premlses, Lessee shall pay the pa
Government the cost incurred in providing such utilities or services therefore in addition to the
cash rent if any required under this lease. Such charges shail not excced commercial rates w ‘
established by the local utility provider of such utility or service. Total Charges to be collected = .- L
may include any averhead cost to Government to operate and maintain the service, The method -
of payment of such ‘charges will be determined by the local Government representative in
accordarice with applicable laws and regulations on such basis as the local Government
represenfative may reasonably establish. The Lessee at its sole cost shall Install metering devices
for utllmcs serving the leased premises prior to its occupancy of the premises, and the volume of
utllities xhsed by Lessee shall be determined by such metering devices. It is expressly agreed and
undcrstood ‘that the Government in no way warrants the contmued malntenance ot adequacy of

any utihty or service furnished by lt to Lessee

il.NO_Hi'LE&EE&EI\LQE

11,1 The Government and the Lessee will coordinate the conduct of any joint
occupancy of the premises if required for the performance of environmental cleanup or
restoration actions by the Goverument, EPA, State of South Carolina or their contractor.

111.2 Lessee shall not conduct operations, nor make any alterations, that would interferc
with or otherwise restrict Navy operations or environmental clean-up or restoration actions by .
the Navy, Environmental Protection Agency (EPA), State of South Carolin, or their contractors.
Cleanup, restoration, or testing activitics for environmental purposes by these parties shall take
priority over Lessee's use of the Premises in the event of any conflict, '

12. PROTECTION AND MAINTENANCE SERVICES. Lessee shall furnish all labor,

supervision, materials, supplies, and equlpment necessary to furnish the maintgnance and repalr
of the following building systems and appurtenances: structursl, fencing, plumbing, electrical,
heating and cooling systems, exteriot utility systems, pavement and ground maintenance,
(including gress cutting, shrub trimming, and tree removal), pest control to make sure the
premises remain free from rodents, insects, termites, and animals, refluse removal and security
and fire protection necessary for the protection of the Premises, Government shall not be required
to furnish any services or facllities or to make any repair or alteration in or to the Premisés.
Lessee hereby assumes the full and sole responsibility for the protection, maintenance and fepair
of the Premises as set forth in this paragraph. For specifics as to such protection and
maintenance and repair required to be provided by Lessee hereunder the following provisions

shall apply:

941172 t2-1¢-94 am 7

5 , . YCR 142

001222
R 268




~

12,1 Mglnzgnangg_&ligpnk The degree of maintenance and repair services to be .

fLumshcd by Lessee hereunder shall be that which is sufficient to assure weather tightness,

structura] stability (excluding any seismtic retrofit and/or modifications to foundations resultiné

from extraordinary natural ocewrrences such as earthquakes and landshdes) protection from fire

hazards or erosion, and elimination of safety and health hazards, which arise during the term of

the Lease and which are not caused by the actions of the Government or its employees,

contractors, or agents, so that the Premises being serviced will remain in the condition in which .
they exist at the commencement of the lease as documented in the Joint Inspection Report —
prepared pursuant to paragraph 6, ordinary wear and tear and acts of God excepted. This does
not apply to any pre-existing defective conditions (exclusive of safety and/or health hazards) of -
the Premises belonging to the Government which were identified as defective at the time of the
joint inspection, such defects being noted and included in the Joint Inspection Report. Any .
repair tg correct such pre-existing defective conditions shall be at the Lessee's option and '
cxpense The Government,.upon due notice, may inspect the premises, facllities, and related
pcrsonal property to insure performance of the maintenance set forth hcrem

1122 Ex.tszmr_unhlx_s’il&tm The Lessee Is responsible for the repair and maintenance
of all extenor utility distribution lines, connections, and equipment which solely supports their

facilities, This responsibility extends from the facilities leased to the point of connection with
the utility system which serves users other than the Lessee, These systems include but are not
limited to: heating plants, steam lines, traps, high voltage transformers, substations, power
distribution lines (overhead and underground), poles, towers, gas mains, water and sewage
mains, watet tanks, fire protection systems, hydrants, lift stations, manholes, isolation valvcs,
meters, storm water systems, catch basins, etc,

' 12.3 Refuse Remgyal, Debris, trash and other useless materials shall be promptly
removed from the premises, and the area of work shall be kept reasonably clean and free of
useless materials at all times At completion of the leass, the area of work and the Premises shall
be left without contamcrs Lessee's equipment, and other undesirable materials, and In an

acceptably clean condition.

'12.4 Security Protection, Lessee shall provide security to assure sccurity and safety of
the Premises. Any crimes or other offenses, Including traffic offenses and crimes and offenses
involving damage to or theft of Governmeat property, shall be reported to the appropriate state or .
local municlpal authorities for theLr investlgation and disposition and to Government as property

ownet.

12.5. Fire Protection, Lessee shall be reSponsible for fire profcecﬁon of the Premises.

13, ENVIRONMENTAL PROTECTION PROVISIONS,

13.1 Lessee and any sublessee shall comply with the applicable environmental laws
and regulations and all other Federal, state, and local laws, regulations, and standards that are or
may becomc appllcable to Lessee's activities on the Premises.
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13,2 Lessee and any sublessee shall be solely r‘espon‘sible for obtaining at its cost and
expense any environmental permits required for its operations under the lease, independent of
any existing pemnts Copies of all required permits shall be provided to the Government.

13.3 Lessee shall, to the extent permitted by South Carolina law, indemnify and ho‘l.d e

harmless Government from any costs, expenges, liabilities, fines, or penaltles resulting from
dlscharges emissions, spills, storage, disposal, arising from Lessee's occupancy, use or
operations, or any other action by Lessce or any sublessee giving rise to Goyernment liability, .
civil or:criminal, or responsibility under Federal, state, or local environmental laws. This
provision shall survive the expiration or termination of the lease, and Lessee's obligations .

‘hereunder shall apply whenever Government ificurs costs or liabilities for Lessee's actions. The

Government shall indemnify and hold harmless, Lessee to the extent authorized in Section 330 of * -, -

P.L. 102-484, Division A, Title II1, Subtitle C..

f 13.4 Government's rights under this lease specifically includes the right for
Govemment officials to inspect upon reasonable notice the leased premises for compliance with

- enviropmental, safety, and occupational health laws and regulations, whether or not Govcmment

is responsible for enforcing them. Such inspections are without prejudice to the right of duly .
constitifed enforcement officials to make such inspections. At all reasonable times throughout
the term of this lease, Government shall be allowed access to the premises for any purposes upon
notice to the Lessee, Government normaily will give the Lessee or sublessee tWenty-four (24)
hours prior natlce of its intention to enter the Premises unless it determines the eritry is required

" for safety, environmental, operations, or security purposes, The Lessee shall have no claim on

account of any entries against the United States or any officer, agent, employee or contractor;
therefore, all necessary keys to the bulldings and facilities occupied by Lessee or any sublessee
shall be made available to Government upon request..

13.5 The Naval Complex, Charleston, has not been Identified as a National Priority -
List (NPL) Site under the under the Comprehensive Environmental Response Compensation and
Liability Act (CERCLA) of 1980, as amended, and as such i not subject to any Inter~Agency

Agreement.

13.6 The Navy, EPA, and South Carolina Department of Health and Enviromnental
Control: (DHEC) and their officers, agents, employees, contractors, and subcontractors have the
right, upan reasonable notice to the Lessee and any sublessee, to enter upon the leased premlses
for the purposes enumerated below and for such other purposes consistent with any provision of

the Installauon Restoration Program (IRP), ;

13.6.1 To conduct investigations and surveys, including, where necessary, dnlhng,

soil and water sampling, testpitting, testing soil bonngs, and other activities related to the IRP.

13.6.2 To inspect field activities of the Govemment and its contractors and
subcontractors in the IRP.
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13.6.3 To conduct any test or survey required by EPA or DHEC relating tothe, -

-.implementation of these programs or environmental conditions at the leased premises or to verify
.-any data submitted to the EPA or DHEC by the Government relating to. such condltions,

13.6.4 To construct, opsrate, maintain, or undertake any other response or
remedijal action as-required or necessary under the [RP, including, but not limited to, moniton'ng'
walls, pujunping wells, and treatment facilities. -

b o
| 13.7 Lesses fuﬂhex; agrees that in the event of any assigmriem or sublease of'the
Premises, it shall provide to the EPA ‘and DHEC by certified mail a copy of the agreement or
subleasd of the Premises within fourteen (14) days after the effective date of such transaction.

Lessee may delete the financial terms and any other proprietary information from the copy of any - -

agreement of assignment ot sublease furnished pursuant to thig condition.

1 13.8 The Lessee shall strictly comply with the hazardous waste requifements under the © ‘

Resource Conservation and Recovery Act (RCRA) and the State of South Carolind's equivalent.
Except as specifically authorized by the Government in writing, the Lessée must pravide at its
own exlense such hazardous waste management facilities, complying with all laws and
regulations. Government hazardous waste management facilities will not be available to the

Lessee. ' Any violation of the requirements of this condition shall be deemed a material breach of
this Lease. : :
13.9. Lessee shall not conduct ér permit its sublessee's to conduci, any subsurface

excavatiﬁon, digging, drilling or other disturbance of the surface without the prior written
approval of the Government g ’

1 13,10 DOD Component accumulation points for hazardous and other wastes will not
be used by the Lessee or any sublessee. Neither will the Lessee or sublessee pertult its hazardous
wastes to be commingled with hazardous waste of the DOD Component,

13.11 The Lessee shall havea Govemment-approved plan for fesponding to hazardous
waste, fuel, and other chemical spills prior to commencement of operations on the Premises, -

" Such plan shell be independent of Naval Base, Charleston, South Carolina, and, shall not rely on ‘

use of instatlation personnel or equipment. Should the Government provide any persontel or *
equipment, whether for initial fire response and/or spill containment, or otherwise on request of
the Lessee, or because the Lesses was not, in the opinion of the said officer, conducting timely
cleanup actions, the Lessee agrees to reimburse the Government for its cost. :

13.12 The Lessee shall not construct or meke or pefmit ita sublessees or aséigns to .

construét or make any substantial alteratlons, additions, or irprovements to or Installations upon -

or otherwise modify or alter the Premiscs in any way which may adversely affect the cleanup,
hurnan health, or the environment without the prior written consent of the Government.” Such
consent may include a requirement to provide the Govemment with a performancé and payment
bond satisfactory to it In all respects and other requirements deemed necessary to protect the-
interests of the Govemment. For construction of alteratlons, additions, modifications,
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.improvéments or installations (colleétively"‘ work") in the proximity of operabls units that are

part of a National Priorities List (NPL) Site, such consent may include 4 requirement for written.
approval by the Govemment's Remedial Project Manager in addition to the approval by the
‘Contracting Offiger. Except as such written approval shall expressly provide atherwise, all such
approved alterations, additions, modifications, Improvements, and installations shall become '

Government property when annexed to the Premlses.

13.13 Storage, treatment, or disposal of toxic or hazardous materials on the leased - - .~ ot

,premlses is prohibited except as authorized by the Government in accordance with 10 Us.c,

2692

13 14 The Lessee and its sub!essees do not hereby assume any liability or .
responmblhty for environmental impacts and damage caused by the Government's use of toxic or
hazardous wastes, substarces or materials on any portion of the Premises, or the tract of which -
the Premises is a part, prior to the beginning date of this lease. The Lessee and its sublessees
have no obligation under-this Lease to tindertake the defense of any claim or ection, whether in
existence now or brought In the future; arising out of the use of or release of any toxic or
hazardous wastes, substances, or materials on or from dny part of thé Premises, or the tract of
which the Premises is a paut, prior to the begmmng date of this lease. Further, the-Lessee and Its
sublessees have no obllgation under this lease to undertake environmental response, remediation,
or cleanup relating to such use or release, For the purposes of this paragraph , “defense” or
"environmental response, remediation, or cleanup include (but are not limited to) liability and
responsibility for the costs of damage, penalties, legal and investigative services relaung to such
use or release, Provided, however, that should Lessee receive actual knowledge of any pre-
existing but previously undetected environmental condition which poses an immediate and
adverse impact to occupants’ health or to the environment and which requires expedient response
to mitigate damages, the Lessee shall provide notice to the Government es soon as may be .
practical under the circumstances; provided, further, Lessee shall not have any affirmative
obligation to canduct any environmental investigations, For purposes of this paragraph, “actual
knowledge" shall mean the actual knowledge of a person of authority with Lessee (such as an
Authority member, officer, director or executive director of the Lessee) and shall exolude any
facts knewn to an employee, contractor, sub-contractor, sub-lessee, agent, invitee, guest or
licensee of Lessee which is not in fact made known to a person of authority with Lesses.

13.15 The Lessee and any sublessee shall provide prior written notification to the
Government of any articles, tools, equipment, or devices brought on-site which contain
radjoactive material. Examples of potential radiological sources include radium-containing dials,
gauges, and illuminators; tritium in'illuminators and exit signs; thorium in optical lenses or
welding consumables (e.g., grinding dust from thoriated electrodes); abrastve blasting material;
or any radipactive source used for calibration, medical diagnosts or therapy, or industrial
radiography. The Lessee is responsible for removal of any stch potential radiological material

uPon termination of the Lease.

13,16 The Lessee agrees to comply with the provisions of any health or safety plan in
effect under the IRP during the course of amy of the above described response or remedial
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acttons Any inspection, survey; investigatlon, or other response or remedlal action wxl! to the
extent practicable, be coordinated with representatives designated by the Lessee and any
sublessee, The Lessee and any sublessees, assignees, licenses, or invitees shall have no claim
account of such entries aghinst the Government or any officer, agent, employee contractor, or
subcontractor thereof, [n additlon, the Lessee shall comply with all apphcable Federal, State, and:,
local occupational safety and health regulations applicable with respect to its use of the Premises
during the term of this lease. Nothing herein shall obligate the Govemment to compensate
Lessee or any third person for any lost proﬁts lost oppartunities, wages or operatlng expenses or

14 1 1_rmmﬂﬂﬂu_b1.(‘zmmmmL The Government shall have the right to terminate .

this Lease without liabijity:

14.1,1 Ifthe Lessee is tendered fee ownership of the leased premises and fails to
accept such ownership within oge hundred eighty days (180) of written notice of such offer' or

¢ 14.1.2 Upon ten (10) day notice in the event of & nanonal emergency as declared
by the President or the Congress of the United States; or -

) 14.1.3 In the event of breach by the Lessee of any terms and conditions héreof. In
the event of a breach involving the performance of any obligation, the Lessee shall be afforded
thirty (30) days from the receipt of the Government’s notice of intent to terminate to complete
the performance of the obligation or otherwise cure the subject breach and avoid termination of

this Lease. [n the event that the Government shall elect to terminate this Lease on account of the

breach by the Lessee of any of the terms and condltions, the Government shall be entitled to
recover and the Lessee shall pay to the Govcmment

14.1.3.1 The costs incwurred in resuming possession of the Leased
Premises, ' :

. 14,1.3.2 The costs mcurred in performmg any obligation on the part of the :
‘Lessee to be performed hereunder. :

14.1.3.3 Anamount equal to the aggregate of any maintenance
obligations, and charges assumed hereunder and not paid or satlsfled, which amouats shall be

* due and payable at the time when such obligations, and charges would have accrued or become:

due and payable under this Lease, L . .

14.2 Imnmﬁngn_bJLLm& The Lessee shall have the right to terminate this Lease :
upon thirty (30) days written notice to the Government in the eveut of breach by the Government

of any of the terms and conditions hereof. In the event of a breach involving the performance of
any obligation, the Government shall be afforded thirty (30) days from the receipt of the Lessee's

" notice of intent to terminate to complete performance of the obligation or otherwise cure the
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subject breach and avoid termination of this Lease. The Lessee shatl also have the right to
terminate this Lease in the event of damage to or destruction of all of the Premises orsuch a |
substantial portion thereof as to render the Prcmnscs incapable of use for the purposes for which

. {tis leased hereunder, provided:

(8) The Government either has not authorized or directed the repair, rebuilding, or

replacement of the improvements or has made no provision for payment for such repair,
rebuilding, or replacement by application of insurance proceeds or otherwise, and

(b) That such damage or destruction was not occasioned by the fault or -
negligence of the Lessee or any of its officers, agents, servants, employees, subtenants, licensees,

or invitees, or by any failure or refusal on the part of the Lessee to fully perform lts obligations - -

under this Lease,

14.2.1 Lessee shall have the right to terminate this lease upon written notice to

" Government given at any time within thirty (30) days from date hereof if Lessee shall not have

received a fully executed sub-lease with respect to the Premises with a sub-tenant and upon such
terms and conditions as shall be acceptable to lessee in Lessea's sole discretion. This provision
in no way alters the Government's right to approve the terms and condltions of each sublease :

under paragraph 5.3

14.2.2 Lessee shall have the right to terminate this lease in whole or In part by thirty
(30) days prior written notice to Government given at any time If any sublease of all or a portion
of the leased premises shall termlinate for any reason.

14,2.3 Ifany utility (see paragraph 10), or any municipal fire or police proteetion
which is necessary for Lessee's proposed use of the Premises shall be unavailable to the
Premmises, at any time during the term of this lease, Lessee may terminate this lease by written |
notice to Government. Upon the giving of such notice, this lease shall terminate and Lessee shall
cease operations, except such as may be necessary to complete Lessee's operations. Lessee shall
thereafter surrender possession of the leased premises within fifteen (l 5) days of such notice,

14.2.4 If Governnent shall require Lessee to vacate all or a substantial portion of the '

Premises pursuant to paragraph 14. 3 of this lease for a period in excess of thirty (30) days,
Lessee may terminate this lease by written notice to Government given at any time while Lessee
shall continue to be denied use of all or a substantial portion of the Premises. Lessee shall
thereafter surrender possession of the Premises within fifteen (15) days of such ngtlce.

14.3 Environmental Contamination. In the event environmental contamination is

discovered on the property which creates, in Govemment's determination, an imminent and
substantial endangerment to human heaith or the environment, and notwithstanding any other
termination rights and procedures contained in this lease, Lessee shall vacate, ot require any
sublessee to vacate, the property inumediately wpon notice from Government of the existence of
such a condition and the requitement to so vacate the Premises, Exercise of this right by the
Governmient shall be without lability except that Lessee shall not be responsible for the payment
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of rent, the amount of deduction to be determined on a dally pro rata basis, during the pedod the -
Premises.is vacated, Government's exercise of the right hereln to order the property immediately
vacated does not elone constitute a termination of the Lease, but such right may be exercised in - -
conjunction with any other termination rights provided in this lessé or by law, -

15. INDEMNIFICATION BY LESSEE. Subject to all of the provisions, limitations and
defenses applicable to tort liability under the South Carolina Tort Claims Act, to the extent -+ ‘. .-
sovereign immunity has been waived for tort liability by the South Carolina Tort Claims Act, and -+ "
to the extent permitted by South Carolina law, the Lessee shall indemnify, defend, and save ' - .o
Government harmless and shall pay all costs, expenses, and reasonable attorney's fees for all trial

“and appellate levels and post judgment proceedings in connection with any fines, suits, actions,

damages, liability, and causes of action of every nature whatsoever arising or growing out of, or-
in any manner connected with, the occupation or use of the Premises by Lessee and the '
employees, agents, servants, guests, invitees, contractors and sublessees of Lessee, including but
not limited to, any fines, claims, demands, and causes"of action of every nature whatsoever
which.may be made upon, sustained, or incurred by Government by reason'of any breach,
violation, omissicn, or non~peffdrmance of any term, covenant, or condition hereof on the part of * |
Lessee or the employees, agents, servants, guests, Invitees of Lessee, This indemnification also -
applies to claims arising out of the furnishing of any utilities or services by the Government or -
any interruption, therein or failure thereof, whether or not the same shall be occasioned by the
negligknce or lack of diligence of Lesses, its officers, agents, servants ot employees. However,
this indemnity shall not extend to damages due to the fault or negligence of the Government or

its contractors, This covenant shall survive the termination of this lease, '

16. INSURANCE.

"16.1 AlLRisk. Lessee shall in any event and without prejudice to any other rights of
Government bear all risk of loss or damage to the Premises occupied or used by Lessee or any of
its sublessee's, arising from any causes whatsoever, or in any manner connected with the
occupation or use of the Premises by Lessee or any sublessee's, or by a risk customarily covered
by insurance in the locality in which the Premises are situated, even where such loss or damage
stems from causes beyond Lessee's control. Provided, however, Lessee shall have no liability for .-
loss or damage resulting from collapse of structures, war, riot, flood, windstormn, fire, explosion
(not caused by Lessee's negligence) acts of God or natural disasters. As to damage of facilities
and related personal propesty not part of the Premises, Lessee shall only be liable for loss or
damage arising out of Lessee's occupation or use of the Premises. In the event that any item or’
part of the Premises shall require repair, rebuilding, or replacement resulting from loss or
damage, the risk of which Is assurned under this section, Lessée shall promptly glve notice-
thereof to Government, and shall, upori demand of Government, elther compensate Government
for such loss or damage, or rebuild, replace, or repait the item or items of the Premises so lost or -

damaged,

16.2 Lessee's Insurance. During the entire period this lease shall be in effect, Lessee
at its eéxpense will catry and maintain: -
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16.2,1 All-risks property and casualty insurance against the risks enumerated in -
patagraph 16,1 above in an amount sufficient to remove debris and clear the site. Governmenti
will defer to Lessee to idcptify any improvements and personal property on or near the Premises
which shall be insured at a value greater than the amount required by the Government in this
paragraph 16.2.1 and Lessee will determine the eppropriate insured value for those
improvements and personal property. ' :

B N

16.2.2 Public liability and property damage insurance, including but not limited
to, insurance against assumed or contractual liability under this lease, with respect to the ’
Premises, to afford protection with limits of liability of not less than $1,000,000, per oceurrence
in the event of bodily injury and death to any number of persons in any one accident, and not less -
than $1,000,000, per oceurrence for property damage. e
’ 16,23 If and to the extent required by law, workmen's compensation or similar
insuranée in form and amounts required by law.

163 Lessee's Contractor's and Sublessee's Insurance. During the entire period
this Lease shall be in effect, Lesseo shall require lts contractors or sublessees or any contractor
performing work at Lessee's or Sublessee's request on the leased premises to carry'and malntain

the Insurance required below:

‘16.3.1 Comprehensive genéral liability insurance, including, but not limited to,
contractor's liability coverage and contractual liabllity coverags, of not less than $1,000,000, per
ocewrence with respect to personal injury or death, and $1,000,000, per occurence with respect

to property damage.

16.3.2 Workmen's compensation or similar insurance in form and amounts
required by law. ' ' ‘

164 Policy Provislons. All insurance which this lease requires Lessee to carry
and maintain or cause to be carried or maintained shall be in such form, for such periods of time,
and with such insurers as Government may reasonably require or approve. Al policies or
certificates issued by the respective insurers for public liability and all-risks property insurance
will name Government as an additlonal insured, provide that any losses shall be payable
notwithstanding any act or failure to act or negligence of Lessee or Govemment or any othér -
person, provide that no cancellation, reduction in amount, or material change in coverage theréof
shall be effective until at least 30 days after receipt by Government of written notice thergof,
pravide that the insurer shall have no right of subrogation against Government, and be
reasonably satisfactory to Government in all other respects, In no clreumstances will Lessee be
entitled to assign to any third party rights of action which Lessee may have against Government.

16.5 Delivery of Policies, Lessee shall deliver or cause to be delfyered
promptly to Government a certificate of insurance evidencing the insurance required by this lease

and shall also- deliver no later than thirty (30) days prior to the explration of any such policy, a-
certificate of insurance evidencing each renewal policy covering the same risks, o

'
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17,- LABOR PROVISION,

17.1  Bqual Oppartunity. During the term of this lease Lessce agrees s follows; h

17.1.1 Lessee shall not discriminate against any employee’or applicam for
employment because of race, color, religion, sex, or national origin,’ Lessee shall take
affirmative action to ensure that applicants are employed, and that employees are treated during
employment, without regard to thelr race, color, religion, sex, or national origin. Such action

shall in¢lude, but not be limited to the followlng: employment, upgrading, demotion, or transfer,. B

'\ recruitment or recruitment advertising, layoff or termination, rate of pay or other forms.of

compensation, selection for training, including apprenticeship. Lessee agrees to postin
conspicuous places available to employees and applicants for employment, notices to be -
provided by Government setting forth the provisions of this nondiscrimination clause.

17.1.2 Lessee shall, in all solicitations or advertisernents for employees plaéed at o

" the leased premises by or on behalf of Lessee, state that all qualified applicants will receive

consideration for employment without regard to race, color, religion, sex, ot national origin. -

17.1,3 Lessee shatl send to each labor union or representative of workers with
which it has a collective bargaining agreement or other contract or understanding a notice to be
provided by Government, advising the labor union or worker's representative of Lessee's
commitments under this Equal Opportunity Clause and shall post copies of the notice in
conspicuous places available to employees and applicants for employment.

17.1.4 Lessee shall comply with all provisions of Executive Order 11246 of

September 24, 1965, as amended by Executive Order 11375 of October 13, 1967, and of the

rules, regulations, and relevant orders of the Secretary of Labor,

17.1.5 Lessee shall fumish all information and reports required by Executive -
Order 11246 of September 24, 1965, as amended by Executive Order 11375 of October 13, b
1967, end by the rules, regulations, and orders of the Secretary of Labor ar pursuant thereto, and
will permit access to his books, records, and accounts by Government and the Secretary of Labor

for purpéses of investigating to ascertain compliance with such rules, regulations, and orders, -

" 17.1.6 In the event of Lessee's nonéompliancé with the Equal Opportunity Clause’

ofthis lease or with any of sald rules, regulations, ot orders, this lease may be canceled,
terminated, or suspended in whole or in part and Lessee may be declared Ineligible for further
Government contracts in accordance with procedures authorized in Executive Order 1 1246 of
September 24, 1965, as amended by Executive Ocder 11375 of October 13, 1967, and such othet
sanctions may be imposed and remedles Invoked as provided In Executive Order 11246 of
September 24, 1965, as amended by Executlve Order 11375 of October 13, 1967, or by rule,
regulation, or order ofthe Secrstary of Labor, or as otherwise provided by law. '

17.1.7 Lessee will include the above provisions in every sublease unless

exempted by rules, regulations, ot orders of the Secretary of Labor issued pursuant to section 204
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of Exec{itiye order 11246 or September 24, 1965, as amended by Executive Order 11375 of

October 13, 1967, so that such provisions will be binding upon each sublessee, Lessee will take

such action with respect ta any sublessee as Government may direct as a means of enforcing such -
- provisions including sanctions for noncompliance; provided, however, that in the event Lessée

becomes involved in, or is threatened with, litigation with sublessee as a result of such direction

by Government, Lessee may request the United States to enter into such litigation to protect the -

ifiterests of the United States.

172 Contract Work Hours Standards Act (40 U.S.C, 327-330). This lease, to - |
the extert that it is & contract of a character specified in the Contract Work Hours Standards Act -
(40 U.S.C. 327-330) and is not covered by the Walsh-Healy Public Contracts Act (41 U.S.C. 35~ . 4
45), is subject to the following provisions and exceptions of sald Contract Work Hours Standards "
Aot and to all other provisions and exceptions of said law: : AN

: . . 17.2.] Lessee shall not require or permit any laborer.or mechanic in any
workweelc in which he is employed on any work under this lease to work in excess of 40 hours

in such workweek on work subject to the provisions of the Contract Work Hours Standards Act

unless such laborer or mechanic receives compensation at a rate not less than one and one-half o
times his basic rate of pay for all such hours worked in excess of 8 hours in any calendar day or '

in excess of 40 hours in such workweek, whichever is the greater number of overtime hours, .

The "basic rate of pay", as used in this clause, shall be the amount paid per hour, exglusive of

N

Lessee's contribution or cost for fringe benefits and any cash payment made in lieu of btovi_ding

fringe benefits, or the basic hourly rate contained in the wage determination, whichever Is
greater, : ' ' .

17.2.2 In the event of any vlolation of the provisions of paragraph 17.2,1, Lessee
shall be liable to any affected employee for any amounts due, and to the United States for
liquidated damages. Such liquidated damages shall be computed with respect to each individual
laborer or mechanic employed in violation of the provisions of paragraph 17.2,1 in the sum of
$10.00 for each calendar day on which such employee was required or permitted to be employed

" on such work in excess of the standard workday of 8 hours or in excess of the standard work -
week of 40 hours without payment of the overtime wages r;quircd by paragraph 17.2.1,

' 17.3 Conviet Labor, In connection with the performance of work required by this
lease, Lessee agrees not to employ any person undergoing & sentence of imprisonment at hard

labor,
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18 SLLBMIS_SJQN_QENQHQES Notices shall be sufficient under this lease if made In -
writing and submitted in the case of Lessee to: : ' C

Chatrman, :
. Charleston Naval Complex
Redevelopment Authority .
. 1690 Tumnbull Avenue o . L
Suite NH-47" ‘ : CL T
- Charleston, SC 29408-1955 A

With copy to: Mr, Williem J, Bates, Esquire ‘ Co
¢/o Young, Clement, Rivers & Tisdale LT
28 Broad Street
Charleston, SC 29401

and in the case of the Government to:
Commanding Officer = '
Southern Division, Naval Facilities Engineering Command
. 2155 Eagle Drive P.O. Box 190010
. N, Charleston, SC 29419-9010

The above-named individuals shall be the representatives of the parties and the point of contact
during the period of this Lease. Such notice shall be deemed to have beeii given unless delivered
personally, when deposited in the United States mail, postage prepared, certified mail, refurn
receipt requested and addressed as set forth above or to such other address as either party shall
have provided to the other by like notice. - : . B

.19, STORAGE. Any Government property which must be removed to permit exercise of
the privilege granted by this lease shall be stored, relocated, or removed from the site and
returned to a specified location designated by Govemment within the confines of the Naval Base,
Charleston, South Carolina, upon termination of this lease, at the sole cost and expense’of '

Lessee. -

20. AUDIT. This agreement shall be subject to sudit by any and all cognizant
* Government agencies. Lessee shall make available to such agencies for use in connection with
such audits all records which it maintains with respect to this lease and coples of all reports

required to be filed hereunder, .

'21. INTEREST, Notwithstanding any other provision of this lease, untess paid within 30
days, all amounts that become payable by Lessee to Government urider this lease (net of any
applicable tax credit under the Internal Revenue Code) shall bear interest from the date due, The
rate of interest will be the Current Value of Funds Rate published by the Secretary of the
Treasury pursuant to 31 U.S.C 3717 (Debt Collection Act of 1982), Amounts shall be due npon
the earliest of (a) the date fixed pursuant to this lease, (b) the date of the first written demand for
payment, consistent with this leasé, including demand consequent upon default termination, (c)
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the date of transmittal by Government to Lessee of & proposed supplemental agreementto -

confirm completed negotiations fixing the amount, or (d) if this lease provides for révision of
prices, the date of written notice to Lessee stating the amount of refund payable in connection

with a pricing proposal or in connection with a negotiated pricing agreement not confirmed by
lease supplement, : ’

22, AGREEMENT: This lease agreement shall not be modified unless in writing and o
signed by both parties. No oral statements or representation made by, or for, on behalf of efther u ’

party shall be a part of this lease.

23, FAILURE TO INSIST ON COMPLIANCE, The failure of Government to insist, in
any one or more instaaces, upon performance of any of the terms, covenants, or conditions of - .
this lease shall not be construed as a waiver or relinquishment of Govemnment's right to the furure
performance of any such terms, covenants, or conditions and Lessee's obligations in respect of
such future performance shell continue in full force and effect.

(Y
ML)

Towdo ]

24, DISPUTES.

. 24,1 Except as provided in the Contract Disputes Act of 1978 (4] U.8.C.60(-- .
613) (the Act), all disputes arising under or relating to this |ease shall be resolved under this
clause and the provislons of the Act. :

242 “Claim", as used in this clause, means a written demand or written
assertion by the Lessee or the Govermnment seeking, as a matter of right, the payment of money in
a sum certain, the adjustment or interpretation of lease terms, or other relief arising under or
relating to this lease, A claim arising under thig lease, unlike & clatm relating to this lease, is 2
claim that can be resolved under a lease clause that provides for the relief sought by the Lessee.
However, a written demand or written assertion by the Lessee seeking the payment of money
exceeding $100,000 is not a claim under the Act until certifted as requited by subparagraph
24.3(b) below. The routine request for rental payment that is not in dispute Is not a claim under

" the Act. The request may be converted to a claim under the Act, by complying with the '
submission and certification requirements of this clause, if it is'disputed either as to liability or
amount or is not acted upon in a reasanable time. -

24,3(2) A claim by the Lessee shall be made in writing and, unless otherwise

stated in this contract, submitted within 6 years after accrual of the claim to the Commanding
_Officer, Southern Division, Naval Facilities Engineering Command, for a written decision. A

claim by the Government against the Lessee shall be subject to written decislon by the

Commanding Officer, Southern Division, Naval Facilities Engineering Command.

_ (b) Lessee shall provide the following certification when submitting any
claim-- .

(1) exceeding $100,000; or
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(2)-Regardless of the amount claimed, when using--

(a) Arbitration conducted pursuant to 5 U.S.C. 575-580; or
(b) Any other alternative mean of dispute resolution (ADR) .
technlique that the agency elects to handle in accordance

with the Administrative Dispute Resolution Act (ADRA),

CLema W
“T certify that the claim is made in good faith; that the supporting dataare - . .-
accurate and complete to the best of my knowledge and belief; that the amount requested . IR
accurately reflects the contract adjustment for which the Lessee believes the Government g

liable; and that 1 am duly authorized to certify. the claim on behalf of the Lessee.”

.. (c) The certification requirement does not apply to issues in controversy, - -
that have not been submitted as all or part of a claim. TR

24.4 The certification may be executed by any person duly authorized to bind the o
Lessee with respect to the claim, ‘

.

24.5 For Lessee claims of $100,000 or less, the Commanding Officer, Southern
Division, Naval Facilities Engineering Command, must, if requested in writing by the Lessee, -
render a decision within 60 days of the request, For Lessee-certified claims over $100,000, the
. Commanding Officer, Southem Division, Naval Facilitics Engineering Cornmand, must, within
60 days decide the claim or notify the Lessee of the date by which the decision will be made.

o 24.6 The Commandlng Officer, Southern Division, Naval F.aci'litics '
Engineering Command decision shall be final unless the Lesse¢ appeals or files & suit'as
proyided inthe Act.

" 247 At the time a claim by the Lessee is submitted to the Commanding
Officer, Southern Division, Naval Facilitles Engineering Command, or & claim by the
Goverriment |s presented to the Lessee, the parties, by mutual consent, may agree to use )
alternative means of dispute resolution. When using acbitration conducted pursuant to 5 U.8.C.
575-580 or when using any other ADR lechniques that the agency elects to handle in accordance -
with ADRA, any claim, regardless of amount, shall be accompanied by the certificatlon '

described in Paragraph 24.3(b) of this clause and executed in accordance with Paragraph 24.4 of -
this clause. w ' S

248 The Government shall pay interest on the amount found due and unpaid by

 the Government from (1) the date the Commanding Officer, Southern Division, Naval Facilities

Engineering Command received the claim (properly certified if required), or (2) the date payment

otherwise would be due, if thet, date is later, until the date of payment. With regard to claims '

having defective certifications, as defined in (FAR) 48 CFR 33.201, interest shall be paid from

the date that the Commanding Officer, Southern Division, Naval Facilities Engineering

Command initially receives the claim, Simple interest on claims shall be paid at the rate, fixed

by the Secretary of the Treasury, as provided in the Act, which is applicable to the period during

which the Commanding Officer, Souther Division, Naval Facilitles Engineering Command
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recelves the cla@m and then at tlhc:‘r,aic appliéahlc for each 6 month period as fixed by the "
Treasury Secretary during the pendency, of the claim, Rental amounts due to the Government by
the Lessee will have interest and penalties as set out i the condition on RENT, if any.

_ 24,9 The Lessee shall proceed d_iligently with the performance of the léase,
" pending final resolution of any request for relief, claim, appeal, or action arsing under the lease,
and comply with any decision of the Commanding Officer, Southern Division, Naval Facilities

Engineering Command.

25. COYENANT AGAINST CONTINGENT FEES. Lesses warrants that no person or
agency has been employed or retained to solicit or secure this lease upon an agrecment or
understanding for a commission, percentage, brokerage, or contingent fee, excepting bona fide. .

employees or bond fide established commerclal agencles maintained by Lessee for the purpose of 7

securing business. For breach or violation of this warranty, Government shall have the right to
annul this fease without lability or i its discretion to require Lessee to pay, in addition to the

fee.

26. OFFICIALS NOT TQ BENEFIT. No mernber of or delegate to Congress, or
Resident Commissioner, shall be admitted to any shere or part of this lease or to any benefit to
arise therefrom, but this pravision shall not be construed to extend to this lease if made witha

corporation for its general beneft,

- .

27. LIENS. Lessee shall promptly-discharge or causé to be discharged valid lien, right in
rem, claim, or demand of any kind, except one in favor of Government, which at any time may
arise or exist with respect to the leased property or materials or equipment furnished therefor, or
any part thereof, and if the same shall not be promptly discharged by Lessee, or should Lessee or -
any sublessee be declared bankrupt or make an assignment on behalf of ereditors, or.should the

‘leasehold estate bie taken by execution, Government reserves the dght to take immediate '
possesslon without any liability to Lessee or any sublessee. Lessee and any sublessee shall be

responsible for any costs incurred by Government in securing clear title to its property.

rental or consideration, the full amount of such commission, percentage, brokerage, or contingent

28, IAXE_S_ Lessee shall pay to the proper autharity, when and as the same become due’ :

and payable, all taxes, assessments, and similar charges which, at any time during the term of this .
lease may be imposed upon Lessee with respect to the Premises. Title 10 United States Code,
Section 2667 (g) contains the consent of Congress to the Taxation of Lessee's interest inthe
Premises, whether or not the Premises are In an area of exclusive Pederal jurisdiction. Should
Congress consent to taxation of Government's interest in the property, this lease will be .

renegotiated.

29, SUBJECTION TO EXISTING AND FUTURE EASEMENTS AND RIGHTS-QOF-
WAY. This lease is subject to all outstanding easements and rights-of-way for location of any
- type of facility over, across, in, and upon the leased property, or any portion thereof, and to the
_ right of Government to grant such additional easements and rights-of-way over, across, inand,
upon the leased property as it shall determine to be in the public interest; provided that (i} any
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such additional easement or right-of-way shall be conditioned on the agsumption by the grantee .

. thereof of liability to Lessge for such damages as Lessee shall suffer for property destroyed or -
property rendered unusable on account of the grantee's exercise of its rights thereunder, There is
hereby reserved to the holders of such easements and rights of way as ate presently outstanding
or which may hereafter be granted, to any workers officially engaged in the construction,
installation, maintenance, operation, repair, or replacement of Premises located thereon, and to
any Federal, state, or local official engaged in the official Inspection thereof, such reasonable .ot
rights of ingress and egress over the leased property as shall be necessary for the performance of e
their duties with regard to such Premises, ‘ Lo

30. [NGRESS - EGRESS & PARKING,. Lessee and any sublessees will be granted PR
reasonable access _t‘o.Premises leased under this agrecment. Such access will be coordinated with. -
the local representative of the Government. Asa condition, Lessee and any sublessee agrees to

adhere to all base rules and regulations regarding Stat{on security, {ngress, egress, safety and

sanitation as may be prescribed from time to time by the Contracting Officer's local

represéntative, Parking willbe coordinated with the Commanding Officer, Southern Division,

Naval Facilities Engincering Corumand.

31, ADMINISTRATION. Except as otherwise provided for under the lease, the local
Government representative shall, under the direction of the Commander, Naval Facilities
Engineering Command, have complete charge of the administration of this lease, and shall
exercise full supervision and general direction thereof insofar as the interests of Government are

affected.

12. SURRENDER. Upon the expiration of this lease or its prior termination, Lessee .
shall quietly and peacefully remove itself and its property from the leased premises and surrender
the possession thereof to Govemment; provided, In the event Government shall terminate this
lease upon less than thirty (30) days notice, Lessee shall be allowed a reasonable period of time,
as determined by the Local Govemment Representative, but in no event to be less than 30 days
“from receipt of notice of termination, in which to remove all of its property from and terminate
its operations on the Premises, During such period prior to surrender, all obligations assumed by
Lessee under this lease shall remain in full force end effect; provided, however, that if the Local -
Gavernment representative shall in its sole discretion, determine that such action is equitable '
" under the gircurnstances, it may suspend, [n whole or in part, any further aceruals of rent if any or **
maximum amount to be expended between the dafe of termination of the lease and the date’'of -
final surrender of the Premises, Government may, in its discretion, declare any property which
has not been removed from the premises upon termination provided for above, as‘abandoned

property upon an additional 90 days notice.

. 33, RAIL SERVICES, The Government shall not provide rail service nor maintain
trackage to the Lessee's facilities, If the Lesseo requires rail service to their facilities, the Lessee
shall be responsible for leasing and maintaining all trackage which serves their facillties to a '
standard which allows safe operation of the rail system. The lessee shall provide their own
switching services from the point of rail entry to the complex or acquire rall service to their

facilities from the appropriate rail carrier,
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34, Due to the potentlal for high lead levels in dfinking water coolers within Building ,

199 the Lessee and its sublessees skiall conduct appropriate sampling and analysis of all water
coolers within this structure, Lessee and its sublessees shall conduct any remedial activities "
necessary to ensure that all water coolers within this structure meet federal, state, and local
drinking water requirements prior to usage. Alternatively, Lessee and its sublessees can utilize

bottled vater within this structure rather than conduct sampling, analysis, and remedial activities, )
" If bottled water is utllized, all water coolers within this structure shall be rendered inoperable. L

35, Due to the presenéc of friable asbestos within Building 199, the Lessee and its

sublessees shall not enter the rooms or spaces.of this building which contain frlable asbestos unti] .

all said friable asbestos has been properly abated by the Navy._'
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IN WITNESS
ease as of the day and year first above written.

CHARLESTON NAVAL COMPLEX
REDEVELOPMENT AUTHORITY

. 28 J—— ' '
—CC—HAIRMA?N, C%RLESTON NAVAL COMPLEX
‘ _REDEVELIOPMENT AUTHORITY :

Date: 9{ z {0 f Qé

o %‘
SRS TARY TREASURER, CHARLESTON NAY AL

COMPLEX REDEVELOPMENT AUTHORITY

Date: OVH(O‘t.O(Q' :
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WHEREOF, the parties hereto have, on the respective dates set’
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of South Carolina

Aggroval hy The State

k | , o
On this Q\day of\Dﬁ \ 1897, South Carofina

Budgst and Control Board, Office of General Services, approves the atfached Lease
hetwesn The Unlted States of America, The Lessor, and Charleston Naval Complsx
Redevelopment Authorlty, as Lessse, dated the | 0 ¥4 day of

199 f.

. SOUTH CARQLINA BUDGET AN

CONTROL BOARD S

OFFICE OF GENERAL SERVICES

&

By: ¢
Title: _Seec, Atge., lren. Sves.

Date; 405/ 99
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LIST OF EXHIBITS

ExhibitA .- ' Drawing showing leased érefnises

Exhibié B- Personal Property Report Invéntory

Exhibitg C Jc;int Tnspection Report : -
Exhibit D ' " Bnvironmental Baseline Survey and Finding of Suitability L

to Lease:
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BLDG. 199 [nventory

YCR 165

[PRPRTYTAG [DESC S T [QUANTL Y |MFGNM [SERIALNER |MODELNBR JACGUISD] | ACQUISCOST [ITEMLOC REMARKS
HP-000042 [Micowave j 1 T N isL Floor ~ W-113.
Cabinet 1 i 1st. Floor W-113. 14 x6 Metal
Cabinet . : 2 i 1st Floor  Vi-113. |1V Stand with 3 Orawers 3" x4
Compuler Cabinet 1 ist Floor  W-113.  |2'x 4" Wood
Credenza, 1 R 1st Floor W-113. "13'x 5 -
Desk - -1 JotFloor | Wei1d, | 13 x5 Metal with Wood Top
Oesk_ 1 ist Floor | W-113. {2'x 4" Metal
File Cabi 1 N 1sL Floor  W-113, {5 Drawer_ietal
File Cabinet 1 158, Floor | W13, |2 Dawer Mefal
Refridgerator 1 G.E - isi Hoor _ W-113.
Table 1 - st Fgor . We~113. |5 Dia.
180-G0108C {Dry Ergse Board 1 i fst.Flgor  W-i17.  13'xT
5 'Baok Sheif 3 1t Flaar  W-117.  |Metal
Chair 2 1st Floor W-117.  |Execative Swivel
Chairs 5 1sl, Floor We117.  (Swivel
Chairs - 20 1st Floor W17, [Siationarty
Coat & Hat Rack - 1 Tst. Floor  W-117.  [Aeta) '
Compuler Desk i 1st. Fioor W17, 13'x &
Cuonferance Table N 1 v 1st. Floor W-117.  {4'x 10" Wood
Credenza 2 1st. Floor  W-117.  [22x5 Wood
Credenza 1 1st. Floor  W-117. |2 x5 Wood & Metl
0 Dask 3 1t Floor W17, 13'x 5 Wood & Melal
Desk . 2 ist. Floor W-117.  13'x 5" Wood
Drop Leaf Stand L - TsL Floor  W-117. |2 x 2 Wood & detal
File Cabinet 3 - 7 st Floor  W-117. _ {Metal
Csciflaling Fan 1. Ist Floor W-i17. {18
o Pertilions 5 1sl Floor-. W-117.  13'x 7
. Patitions 7 B “{ist Floor ~ W-117. | XT —
- Erinter Stand 1 1sl Floar . W-117. |2 xZ VJood
Projectdr Screen 1 st Floor  W-11/.  |wall Mount &
Refiigerator 1 Excellence 1sf Floor W-117. [Zx3
Space Heater 2 1st. Floor  W-117,
s Student Drafling Desk 1 i ist. Floor W-117.  |Zx 3 Woad
[ Table - 2 1st. Floor W-117.  12x 3" Woaod
. 'VWork Stalion Tunid st Floor  W-117. Wood
3pc. Modujar Partition 1unit st Hloar  W-114. Inciudes Hutch & Table & 4 2% 6 Pattition
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- [3pc. Work Stafion Tunit 1sL Flogr  W-T14.

Chsir § 8 ist Floor  W-114.  |Swival

Chair 2 - 1st. Floor W-(14. - [Felding

Chair 1 i ist Floor W-114. Stationary

rodonzs L 1st. Floor W-114.  {Weod ~

Credenza 1 1gl_Floor _ W-114. - |Metal

File Cabinet [ ist. Floor W14, 14 Drgwer Metal
[Fite Cabinel 9 Fot Floor W14, |5 Drawer Metal
Folding Table 1 st Floor W-114. IxT
[?aper Culter 1 1st. Floor  W-114. 1& Square
{Parﬁlious 5 sl Flsgr  W-114.  {¥'x 6"

Partilions 4 Ist. Floor | W-114. |41 8

Patiitions 2 TsLricor W-114. S X6

Padium 1 1sL Floor  W-114. Wood

Printer Stand 2 1St rloor W-114.  [2'x 2" Wood
Priviter Stand 2 1st. Floor  W-114. 12 X Z - Metal
Projector Screen 1 1st Floor W-114.  |WVall fdount 5
Table 4 Tot Floor WoA14. |35 wilh Side Bxdention Wood
Table 1 1st Floor W-1i4. |2'x3 Waod

180-001120 iFile Cabinet 1 Mbnach 150 Floor V114 A [4'x 8 Metsl

Cahirtet 1 1st Floor W-114. A [2 x4 Wood
Conference Chair 8 1st. Floor W-114_ A [Stalionary
Conference Table 1 4sl Floor W-114. A |3 x 6 Wood

Desk 1 1oL Floor V114, A |2 x5 Melal wilh Wood Top
Desk 4 - ] 15 Floor W-114_ A |4' =8 Wood

Desk 1 1st, Floor W-114.A 12'x 5 Wood

- ISeceelary Chair ] 1sL Floar  W-114. A {Swivel

Slide Projector 1 Kodak 4600 1st. Floor W-110

Desk Top Hulch 1 - 1st. Floor W-111 1°x 3" Wood

Book Shelf 12 1st.Floos W-T12 Stackable Metal
Cabinef 1 1st. Floor W-112. x> T high
Cabinet 3 1si. Floor W-T12. File 4Drawer_WMetal
Credenza 4 1sl. Floor W-i12. 2 x 5 Woad

Dask & Chair 1 1st Floor W-112, Netal

Desk & Hutch Tunit s Floor W-112, 3 pc. Modular 4 Station Unit
Executive Desk i st Floor W-112, 4 x 6" Waood
Prnter Stand 1 it Floor W-112. ZX2

. - Page 2of 17
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Projeclor Sceeen 9 - 1si_ Floor . \W-112. I5* -
TV Stand 1 1sl. Floor W-112. [3" x 4* Metel
Black Board 1 1sl. Floor W-115. :
Cabinet - 1. B 1sl. Flogor W-11X File § Drawer Melal
Cabinet b} 1st. Floar W-11S. . [File Metal
Cabinet 2 1st. Floar W-115. File 2 Drawer Melal
Cabinet 1 1st. Floar W-T15. 3" x 4 Melal

- _[Chair 4 {st. Floor W15, Stalionary
Chair 12 st Floor W-T15. Swivet

‘|Coat & Hat Rack 1 1si. Floor -W-115. Melgt

Credenza 4 1si. Floor W-115. xS Wood
Desk 7 1st. Floor W-114. 3 x5 Wood
End Tabje 1 1st. Floor W-115. 2xZ Wood
Folding Table 1 1st. Flgor W-115, x5
Pastiions 8 1st. Floor  W-115. 3Ix§
Pyrtitions 13 1st. Floor W-1%5. £ x5
Partilions - 5 1st. Flogr W-115. 3.5
Podium 1 1st. Floor W-115. Wood
Printer Stand 1 1sl. Floor W-115. Metal
Projecior Screen 1 - 1st Floor W-115. \Wall 8dount 5"
Book Shelf 1 1st. Floor W-117. 3 x & BRefal
Ctaus 8 1st. Floar W-117. {Swivel
Chairs [ 1st. Hoor W-~117_ Stationary
Coonputer Desk 2 1st. Floor W17, 3’ x5 'Wood
Desk . 1 . _ 1st. Floor W17, 4" x 8" Wood
Drop Leal Stand 1 1st. Flaor WEITT. T x 3
Parlitions 7 1st, Floor W17, 3 x8'
Partitions 3 1s1. Floor W-I1T. 4" x 8
Chair 10 1ist. Floor 'Lobby Lounge
Desk - 1 st Floor Lobby Fx5
Desk - 1 sl Foor_Lobby School Type 2 x3 Wood
Sofa [ 1si, Floof_Lobby 3 Seat
Table . 1 1st_ Flooy Lobby 2 x 3 Wood
Table & Bench 4 1sl. Floor Lobby 2 x T Wood
'Water Fountsin 1 Elicay 15l Floor Lobby :
Baok Shelf 1 1st. Foor S-1040. Desk Top Retal
Cabjnel 1 . 1st. Floor 8-109. File 4 Drawer Rielal
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Cart e - T - N {st. Floor S-100. TRoll Around_Metal
Chair, -2 1st. Foor $-100. {Swivel
Chalr S st Floor. &-100. __ |Stationary -
Desk ~ - Tunit st Fioor S-100. 3pe. Computer Receptionist - Wood
Desk : 1 1sL Floor S.100.  |Gchool Type_ £ x 3 Wood
Desk 1. i st Floor S-100. 2x3 Melal
Flag Pole 1 1sL Floor S-100. 5 Section Wood & Brass
Table 1 1st. Floor S-100: 4 Dla.
Cart 1 B 15t Floor S-100B. Overhead Projector 2' x 2° Plastic
Chair 3 - st Ficor S-100B. Stationary
Chair ) 1 1st. Floor S-100B. Swivel
Table 2 , 1st. Floor $-100B. [Falding 3" x5
Vacuum Cleaner & Blower - 1 Mastercraft - Bv88D 1si. Floor S-1008.
180-001087 ) Cabinet 1 1st. Floor S-101. Storage 3’ x6'
180-001528  |Cabiet 7 Dennison Monarch : st Floor S-101. Fiie 3 x8 Metal
191-148368 |Power File 1 Kardex 1K SBoM 1890 15 Floor S-101.
61466-0043 | Cadding Machine 1 Cannon CP-1004D 1sL Floor S-101.
Book Shelf 1 1st. Floor S-101. sk Top  Melal
Adding Machine 1 Oflivetti 1st. Floor S-101.
Baok Case - 1 3 1st. Floor S-101. 4' % 1" Metal
Cabinet 3 4st, Floor S-101. File 2 Drawer VWood
Cabinet ) 1st. Floor §-101. Fita 2 Drawer Metal
Cabinel Junits 1st. Floor $-101. 3 pe. Sectona( with Cabinel Taps Wood
Cahinel 1 1st, Floor 5-101. fFﬂe 4 Drawer Metal
Cant 1 - j 1St Floor S-104. |Orop Leaf Rofl Around 1 x 3
Chair 5 1{st. Floor S-101. Statlonary
. Chaw 2 1sl. Floor S-101. Sacrelary Swavel
Chair 1 1st. Fipor $~101. Swivel
Chair - 1 1st. Floor S-1041. Swivel
. Computer Stand 1 . 15t Floar $~101. 'Waood
- Desk - 3 isi. Floor S-101. Schoal Type 2 x 3 Wood
Oesk B 1 1st. Floar S-101. > x3 Meta)
Paper Citter 2 1st Floor $-101. 16 Square
Parlition 3 1st, Fioor $-101, ZXE
|Printer Stand 1 - 1st. Fioor $-101. rx<
Rack 1 1st. Floor S-101. Metaf
Refrigeralor 1 Frgidaire 1 1st Floar S-101.
- Page 4 of 17
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table - T 1 1sL Floor SA01. 3{Z Dia. .
Table 1 - . st Floor 5-101. Z 23 Metal
MOT-141813 [Typewriter 1 1BM. Tst. Floor S102 Efectic
Board - 2 * I1st. Flgor S-102. 3 x 6" Dry Eraser
Boak Shelf 1 ist. Floor S-{02. X xT
Boak Shelf 2 st Floor S-102. Desk Top Metsl
Cabinel 1 st Fivor S102. 5 Dmawer Metal
Cabinet, 2 1sL Floor S-102 Fia 2 Drawsr Wood
Chair 18 15 Floor $-102 |Plaslic Swivel
Chafr 3 1st Floar S-102. Sacretary Swivel
Camputer Desk 1. 1st. Floor S-102. Wood Tx 6
Credenza 1 1st. Floor S-102 [Wood 2 x6°
Credenza k] 1st. Floor $-102. Mets] 2 x 6 .
Desk 3 1st. Floor $-102 School Type ¥ood Zx 3
Desk - Zsets {sL Floor S10Z. 3. Sectional will Cabinets Waod
Petition S 1st. Floor S-102. 3 x 8’ Sections
Petifion with top Shelf 2 1st. Floor S-102. 4" x 6" Sections
Yable 7 1st. Floor S-102 Folding 3'x &
- Table 1 1s\. Floor S-102 |Welal 37 x5
180-001100 _Cabinel - 1 . st Fioor S-103. Storage_Melas
[180-001527 * |Bouk Case 1 15t Floor S-103. 4 Shell Metsl
M-07916 Refrigerator 1 Gerald . 1st. Floor S-103.
Boand 1 1si. Floor 5-103. Dry Eraser £x7
{Book Gase 1 CNSYD 15i. Foor, S-103. m e Wood 8 x8
Book Case 1 CNSYD 1st. Figor S-103. Bulll fn Wood & x 15
Book Case 1 CNSYD 1st. Floar $-103. ‘Wood 7' x 1*
Cabine{ 1 1st. Floor S-103. 2x2 Sft
Cabinel 1 1st. Floor S-103. 2x2 Tt
Cabinel 1 1st. Floor S-103. TVIVCR_Roll Argund
Cabinet - 1 st Floor S-103. Fle_4 Drawer Metal
Cabiney 2 1st. Eloar S-103. Fis 2 Drawer Metal
Cabinet 1 1st. Floor $-103. fila 2 Drawer Wood
Chair R st Foor 5103, Executiva Far Conference Tabie
"{Chair 3 1sl. Flgor S-103. |Stationary
Clair 2 st Floor S-109C Secralary Swivel
Desk 2sets ist. Floor S-103. 3 pe. Sectional with Top Cabinets
Paper Cutter 2 1st Floor S-102. 16 Squsre
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1st. Floor S-103.

'R 170

Projector Screen® 1 Wall Mount_ 7

Table 1 B 18, Floor S-103. Conference €' x3' Wood )

Table 1" 1t Elgor 5-103. Conforence 8 X 4 Wood -

Table 1 1st, Floor S-103. Folding 8 x3

Tabje 1 1st. Floor S-103. T xZ

Table 1 Tst. Floor §103. ___|Zx3 Wood

Table 1 1sL Floor S-103. Z x6 Wood

Book case 1 S Floor S-104. Motal 3 x4

Book Case . 7 1{sl. Floor S-104. Desk Top Metal

Cabinet 1 1st. Floor S-104. Wood 2 %3

Cabinet 1 1st. Floor S-104. Metgl 4 Drawsr

Chair - 1 1%, Fibor S-104- retary

Chair i st. Floor S-106.____ |Executive Slafionary

Chair 1 1st. Flgor S-104. Execulive Swivel

Chairs 14 1st, Etoar S04, Phastic Swivel

Desk 2 1st. Floor S-104. Metal 2 x4

Desk 1 Jst. Floar S-104. Metal 2 x5

Parlition 4 1st. Floor S-104. - 18 x5

Parttion 13 1st. Floor S-104. Fx5

Projection Screen 1 B 1st. Floor S-104. Wall Mounted ~

Projector 1 ; ] 1st. Floor S-104.

Projectar 2 Buhi 90 1si. Floogr S-104. Overhesd

ecor 2 Kodak E-Z 5600 ist. Floor S-104. Slhide

Table 10 1sl. Floor S-104. - 3'x5 Falding

Jable . 1 . 15t Floot S-104, 0 Folding

Tabie i - 1st_Floor S-104. 3 5 Computer

Board 1 - 1st. Floor S-1C5. Fx8 -

Cabine{ 1 st Floar S-105. [TV/VCR Roll Around_#detal

Cabinel 1 1st. Foor 5-105. Flle 4 Drawey etal

Chair 18 1sL. Floor S-105. Statlonary

Ghair - 2 1st. Floor S-105. Swivel -

Desk , 15 Tst. Floor S-105. Schoal Type 2'x 3 Wood
“[Desk 1 1st. Flgor S-105. el 3'x 5

Fan 1 1st. Floor S-105. Osdlllating

Partition 27 1sl. Foor S-105. x@ -

Pastition 3 - 1st. Floor S-105. 3 xe

Parition 1 1st_ Floor S-105. Zx6
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~{Potium C- 1" 1st. Floor S-105. Wood 3'x 1°
Printer Stand - 1 .. 1st. Figor S~105S, 2 )2
Projecior Screen 1 15t Flgor S-105. Wall Mounted 6
Tabls - 1 15t Floor S-105. Folding 3 X5
$50-007431 _|Overhead Projacter 1 . |Mardison st Floor S-105. :
Chair 2 1si. Floor S-108. Stationary
jLadder 1 1si. Floor S-106. 8' Aluthinum
Paper Shredder 1 1si. Floor $-108. )
Partilions 3 1st. Floor S-108. Zx6
Fable 1 - 1st. Floor S-108. 7' x 3 Metal
Vacuum Cleaner 1 Dayton G2TGIA sl Floor S-108. Shopvec
Book Sheil 1 . 1st. Fléor South Hali  |Desk Top Metal
Chaits 3 - st Floor_South Hali__|Stationary
Desk 1 1st. Floor SouthHsfl |2 x 3 Melsl
Podium 2 1st. Floor Soulh Hall  |Wood
Wiater Fountain 1 Qasis ist. Floor Soulh Kall
Book Case 1 1sL Floor W-110. 3'x & Wood
Bool Case 1 4st_ Floor W-110. 3"x 3 Wobnd
Chiair 3 st. Floor W-110., ﬁémanheSde
Chair 5 ’ 1st. Ficor W-110. Stationary
Chair 2 {st. Floar W-110. Exectilive Secretary
Chair 1 1st. Floor W-110. Swivet
Chair 1 1st. Floor W-110. Fokiing
Cosat & Hat Rack 1 1st. Floor W-1140. Melal
- Computer Table 1 - : ist. Floor W-110. 3 x 4" Matal
— Conference Chair 5 - 1sL Floor W-110_ |Stalionary
— Credenza 3 1st. Floor WW-110. 7 x5 Melsl with Wood Top
o Dry Exase Board 1 - Fst. fFloar WeT10. TxT
. _ ___|File Cabmet 3 _ 1St Floor W-110. Wood
- = File Cabinel 1 - st Floor W10 Metal
- File Cabinel 1 1st. Floor W-110_ - Metal
e Folding Chair 2 st Floer V110, x5 Wood & Metal
T " lPadmons 5 isL Floor Welil ___ |&x7
. |Peditons 4 1sL Floor W-11&___13x7"
e Projector . 1 1st. Floor W-110. Wall Mounted &'
L Student Orafit Desk 2 1st. Floor W110. Tx3
Table t st Floor W-110. 4 Dia.
N - Page 7 of 17
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'Work Station .~ -

4unil st Floor W-110. Wood  * .
Board 1 1st. Floor W-111. DryErase Ix7T
Book Case 1 1st. Floor W-114. 3'x3 Wood M
Book Case 1 . st Floor W-111. 2'x 3 Wood
Cabinet 1 Tst. Floor W-111. 2 x 3" \WNood
Cabinst 1 i 181, Floor W-111. Z x4 Wood
Chasirs 13 1st. FHoor W-111. Stationary
Chairs 14 1st. Floor W-111. [Swivel
Computer Desk 2 - st Floor W-111. I X4 Metal
Compuier Desit 4 1st. Floor W-TT11. Fx3
Computer Stand 1 - 1st. Floor W-111. Z %3 Metad
Computer Stand 1 1st. Floor W-111. 2x2 Malal
Canference Table 1 1st. Floor W-T41. 3 x 8 ddetal
Credenza 1 1st. Floor W-111. 35 Wood
- |Desk 4 1st. Floor W-111. 3 x 5 Wood

Desk 1 1st. Floor W=111. 2" x 8° Wood

| End Table 1 1st. Floor W11l 1 x 3 Wood
Hat & Coat Rack 1 1st. Floor W-111. Matal
Partilions 5 1st Floor W11 &xg
Partitions 5 1si. Floor W-111. Fx&
Parildions 9 1st. Floor W-111. X8

| Projector Screen 1 1st. Floor W-111. Wall Mounted 5
Table T st Floor W-111. Folding 3 X5

| Table 1 ist. Floor W-1{1. 3' %3 Wood
Book Case 1 1st. Floor W-113. 3 x 4 Metal
Book Case 1 1st. Floar W-113. 3'x3 Melal

- Cabinet 1 - 1st, Flaor W=113. 2'x 3 Wood
Chair 5 ist_Floor W-113, Staflonsry

e Chais 3 1st. Floor W-113, Folding
Chair 9 1sL Floor W-113, Swive(
Chair & Desk 2 1st. Floor VW-113. ° Folding
Chairs - 10 1st. Floor W-113. Stationsry
Chairs 2 1st. Floor W-113, Swive]
Cost free 1 1st Flgor W-113. Metal
Computer Desk 1 st Floor W-113. ¥ x 6" Wood & Metal
Computer desk 1 1st. Floor W-113. * 13 x5 Wood & Mela!
Desk ~ 8 1st. Floor W-113. x5 Wood
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'

Desk s 1 3 sk, Floor WoiTd,  [Stmdent DRt Zx3
Drop Leef Sland 2 1si_ Roor We113. 1'x3 e
Ladder 1 - 1sL Floor W13, &' Aluminum
Parlition - 8 ist, Floor W-11d. 13 x5

Parfilior 3 st Floor W-113. |4 x5

Partilions 2 {5t Floor W-113. Tx4

Pertitions S 1sl. Floor W-113. Ixq

Partiions 7 {st. Floor VW-113. Ix8

Partifions 2 1st, Flgor W1 13. %6

PartEons 3 1sL Floor W-113, 5'x8

Pedistal £an 1 st Floor W-A13. 30°

Podium i 1 s st Flgor W-113. wood

Portable Step Staircase 1 R Ist, Fipor W-113. 4 High .
able 3 ToL Floor WA T3, [Folding x5

| Table 1 1st. Floor W.143. Executive 2'x 3" Wood

Tabls 3 1oL Flpor W13, |Coffa Exective Z x5 Waod

Table 1 1si, Floor W-113_ Zx3 Melal

TV Sland 1 . 5L, Fioor W-113. Iz =z Watal

Hoard 1 1st. Floar VW-118. Dry Erase 3’ x 8

Chairs 16 v 1st. Floor W-116. Stationary

Chairs 15 1sL Floor WET18, iSwival Plastic

Desk 20 1st. Floor W-118._~ |Schoo( Type 22 x3'

Desk 1 1st. Flogr W-118_- 3'x S Wood

Profecior Screen 1 1st. Foor W-118. Wall Mounled &'

Tables ) 8 - 1sl. Floor W-116. 3'x 5 Folding

TV Cabinet k] B 1st. Floor W~118. Z x5 Metsl

TV Stand 1 1st. Floor W-115. 2 x 3 Mstal

Credenza 1 1st. Floor W. Slainwell |2 x 5 Wood

Oesk i st Fioor W. Stamwell |3 x 5 Wood

Refrigaratar 1 G.E. 1si. Floor W. Stainell

Table ~ 1 § 15 Floor W; Steiwell [3'x 5 Folding

3 Seat Racks 2 1st. Fipor \West Hall.

4 Seat Racks 4 1sl. Floor West Hall.

5 Seal racks 1 st Floar Wes! Hall. -

Chairs 8 1st. Floor West Hall. _ |Statioary

Table 1 1sl. Floor West Hall. |2 x12° Wood

Time Clock 2 st Floor West Hall.  |Clock It & Out

Page 30f17

YCR 173

001253

R 299




BLDG. 198 mventory

YCR 174

Water Fountsin - t Qasis 1st. Floor West Hsll.
Book. Shetf 1 - . 154, Floor 100-A. Desk Top Metal
Chair 1 1st. Fleor 100-A. .
Compater Stand 1 1st. Floor 100-A.
Desk 2 st Floor 100-A. Zx5 wotal
Executive Chair 4 1st. Floor 100-A.
Space Healer B 1st. Fioor TA0-A.
Book Case 2 2nd. Floor §2018.  (3'x 4" Wood
Book Case 1 2nd. Floor S-201B. |4 x4 Wood
Cart 1 J2nd. Eloor 52018, |V x 2 Plasiic
Compitter Desk 1 2nd. Floor $-2018. Metal with Wood Top 3'x 5°
Conferance Chair 3 2nd. Floor $-2018. {§lﬂﬁ°ﬂarj’ ’
Conference Chair 2 2nd. Floor S-2018. Stafionary )
Executive Cabinet 1 2rd. Floor S-201B. |3 x 3 Wood
- Executive Chair 1 2nd. Floor S-201B. Swivel ¢
[Execative Chair 1 2nd. Floor S-2018B. Swivel :
Executive Computer Table E] i2nd. Floce S-201B. |2 x2* Wood _
Execulive Credenza 1 2nd. Floor 5-201B. |2 x8' Woad
Executive Desk 1 2nd. Floor S-201B. 3 x5 Wood
Executive Desk 1 v 2ud. Floor $-2018.  |3' x6' Wood
Space Heater 1 2nd. Floor S-2018.
1B0-001104 |File Cabinet 1 2nd. Floor $-202. 7"x3 Metal
Conference Chair 1 - 2nd. Floor S-202. Stationary
Executive Cheir 1 2nd. Floor S-202. Swived )
Executive Computer Table 1 - 2nd. Floor S-202. 2 x2 Wood
Execulive Credenza 1 ~ 2nd. Floor S-202. 2 x 8" Wood
. Executive Desk 1 2od. Floor S-202. 3’ x 6" Wood
180~001907 |Dry Erase Board 1 2nd. Finor S-205. 3 x T
180-001091 |File Cabinel 1 2nd. Floor S-205. 4 Drawer Melal
180-001097 {File Cabinet 1 N d. Floor S-205. 4 Drawer. Metal
180-001524 |File Cabinel 1 2nd. Floor S$-205. 3 X8 Metal
130-041525 (Fie Cabinel 1 and. Floor S-205.
1so-umszeﬁe Cabinel 1 2nd Floor S-205. |4 Drawer 3'x 8’ Metal
£S-180-004 _|Leftery Systemn 1ol |Croy Model 80 Znd_ Floor S-205. :
" " |BookCase 1 2nd_Floor_S-205. 2'x 4" Metal
Cart 1 2nd. Floor $-205. 1.8 x3 Matal
Cat -~ 3 1 20d. Floor  $-205. 1'x15x8
. - Page 10 of 17
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Chair s 1 2nd. Floor S-205. Secretary
Chalr . 1 T 20d_Floor S-205.  [Swivel
Ghair 1 - 2nd, Floor $-205. Stathopary
Chair - 1 - 2nd_Floos S-205. Executive
GCredenza 1 2nd. Floor S-205. 2 x5 Metal
Desk 1 R 2nd. Floor S-205. 3 x5 Metal
Drop Leaf Cart K] ‘ 2nd. Floor  S-205. 1" x 1" Wood Top
File Cabinet ki - 2nd. Flooe S-205. {Metal
e Cabinet 2 - 2nd. Foor S-205.  [2'x 3" Metdl
Hand Truck . 1 ' 2nd. Floor S$-205. Melal
L Printes Stand 1 2nd. Floor §-205. 2' x 2 Wood
Projecter Screen 1 2nd. Flobr $-205. 5
Refridgerator 1 Sub-Zero 2nd. Floor S-205.
Student Draft Desk 1 2nd. Floar S-205. 12 x I Weood
Table 4 2nd_ Floar $-205. Folding 3" x 5 Metal
§ (Table 1 2nd. Roor S-205. 1'x2' Netal
table 1 2nd. Floor S-205. 3 x 8" Woxd
Videg Cant 1 2nd. Floar _S-205. Zx3x2Z
Video Cart 1 2pd. Floor S-205, x 2 x3 Plastic
Video Cart - 1 ) 200, Floor  S-205. ZTx2Z x5 Metal
Video Cart 1 2nd. Floar S-205. 1"x3'x25 Metal
Videg Canl 1 |2nd. Floor S-205. 1"x 1.5 x 3" Metal
'Videa Cart 1 2od. Floar S-205. ¥ x3 x3F Plastic
180-001083 [Cabinel kK [2nd Floor S-203/204. |3 x6" Metal
180-001093 [File Cabinal 1 - [ 2 Fioor_S-203/204. {Metal
180-001095 |File Cabinet 1 2nd. Fleor S-203/2D4. |Metal
180001101 |Cabinel 1 2nd. Floor S-203/204. |2 Door 3'x 8° Metal
_180-001102 |File’ Cabinet 1 2nd. Floor S-203/204. |4 Drawer 3’ x4 Metal
189-001103_|File Cabinet 1 -|2nd. Floor_S-203/204. |3 x 4' Metal
180-001105 }File Cabinet 1 2nd. Floor S-203/204. |4 Drawer 3 x 4 Mela]
180-001106_[Flie Cabinet 1 2nd. Floor S-203/204. |3 x4 Metal
180-001107 [File Cabinet 1 - 12nd_Floor S-203/204. |3°x4' Metal
130-001109 |File Cabinet 1 - 2nd. Floor S-203/204. |4 Orawer 3 x4 ielal
| 180-001117 |i-ila Cabmet 1 Znd_Fioor S-2D3/204. |4 Orawer 3 x 4 Welal
180-001118 _|Cabmel i) - Ind, Floor S5-203/204. |3 X6 _Metal
180-001119 |Cabinet 1 2ad. Floor $-203/204. {3 x6' Molal
180-001122 Desk - 1 2nd. Flioor S-203/204. {3"x 6 Wood
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B T e L o BLDG. 199 nventory :
180-001123 |Credenza - - . - - 3 2nd. Floor 5-203/204. [2'x 5 Wood
180001124 iCabmet ~ ~ 3 2nd. Floor S-203/204. {2 x5 Wood
180-001154 |Cabinet 1 . Znd. Ftoor S-203/204. |Rol] up Door 3 x 8" BAetal
191-148362 [Power File . 1 Kardexx | 18371 LKR-SBOM 1990 " {$ 10,154.00 [2rd. Floor 5-203/204.
3pc. Work Station Bunit Znd. Floor S-203/204. {Wood Desk Top
Book Case 3 - nd. Floor 5-203/204. |2 13" Melal
Book Case 4 - 21, Floor S-2037204. {Z x8° Wood
cad 2 Snd. Floor S-2030204, 1.5 X 1.5 _Metal
Card 1 nd. Floor S-203/204. |Z x 2 _Melal
St 1 Fnd. Floor S-203/204. (T x3 Melal
Chair 8 [2nd. Fioor S-203/204._|Secrelay
Chax 3 [2nd. Flobr S-203/204. |{Swival
Chair 3 Znd. Floor S-203/204. |Stationtary
Computer Desk 1 [2nd” Floor S-202204. |3 x4’ Wood with Hutch
Computer Table 1 2nd. Floor S-203/204. |2 x3' wood
Executive Chair 7 2nd. Floor S-203/204. |Swivet
Oscillating Fan 1 [2nd. Floor $-203204. |18~
Printer Stand 1 7nd. Eloor 5-203/204. |1 %2 Wood
Refriigerator 1 2nd. Flogr S-203204,
Refridgerstoc 1 2vd. Floor S-2037204.
Stand 1 2nd. Floor S-203/204. 11" x 2" Wood
Swdent Orafling Table 1 20d. Floor S-203/204. 12 %3’ wood
Table 1" “j2rdd. Floor S-2037204. (Fokfing 3'xX S
Table 1 Z2nd_ Floor S-203/204. - (1" x3' Wood-
Table 1 2rid. Floor S-203/204. |2 x 68' Wood
Tahie 2 2nd_ Floor 5-203/204. [3' x5 Metal
Table 1 2nd. Floor S-203204. |2 x5 Wood
Table 1 2nd Floor S-203/204. |2 x 4" Wood
Table 1 20d. Floor S-203/204. |2'x3' Melal
Chair 3 2nd. Floor Center Hall jStatfonary
Coat & Hat Rack 1 2nd. Floor Centar Hall [Mels!
Drafting Table 1 2nd. Floor Center Hall 12'x 3"
|Fahle 1 2nd, Flogr Cecter Hall |3 x5 Melal
Tahle & Sench 2 2nd. Floor Center Hall |2 x8° VWood
Water Fountain 1 2ad. Ficor Certer Hall
Coffee Maker 1 2nd. Floor S-200. 2 Pot
- {Ghair N g 2nd. Floor S-200. Stafionary -
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BLDG. 199 inventory

Page 130l 17

2nd. Flogr South Hall

: Confererce Chair 21 20d_ Floor S-200. Swivel :
Dry-Erase Board - 1 R 2nd. Fleor $-200. Fx1Z
Easel 2 2nd_ Floor S-200-
File Cabinet 3. 2nd. Floor S-200. ° [Matal
Flag Pale 1 2nd. Floor 200, |3'xS Wood
Oscilfating Fan 1. , 2nd. Fioor S-200. 15"
Poadium 1 CNSYD 2nd. Floor $-200. Attachment fo Projecio?
Projecior Screen 1 Znd_Floor S-200. Celing Mounted 8'
Student Desk 1 2nd. Floor S-204 Metal )
Tabie i5 7nd. Floor 5206, |3 x & Faking Welal
 Tabdle 2 2nd. Floor S-200. 3 x5 Wood
Table 2 Znd, Fioor S5-200. 5 Dis.
350-007428 |Overbead Projector 1 £ 2nd.-Floor S-200A.
180-001003 |Ory Erase Board 1 2nd_Floor S-Z00A. Ix7T
Chair 2 2nd. Floor S-200A. St Y
Conference Chair 24 2nd. Floor S-200A. Swivel
Podium 1 - 2nd. Floor S-200A. Wood
Projector Screen 1 B 2nd. Floor S-200A_ Wall M d &
-] Tabte 10 20d. Floor S-200A. 3' x5 Folding Metal
Table . - 1 v 2nd. Flgor S-200A. 2 x 6' Folding Meta!
180-001112 -|File Cabingt . 1 2nd. Floar $-201. 4 Orawer 1'x3
180-001535 |Pontabie Erase Soard & Capier 9 Quartet Ovoncs 2nd. Floor S-201. Z X8
AC/Hezfer . 1 Comford Aire 2nd. Floor $-201.
Chair 1 Ind. Floor $-201. Loboy
Ceal & Hal Rack 1 ~ r 2nd. Floar 5-201. Metal
Conference Chair 4 - ‘12nd. Flogr §-201. Swivel
Conference Chaic 5 - 2nd. Floor- S-201. Statlonary
- |Conference Table 1 2nd. Floor S-201_ 3" < 168" Wood
Desk 1 2nd. Flgor- S-201. I x 3 Wood
Dry Erase Board 1 2nd. Floor S-201. IxXT
End Table 1 2nd. Floor S-201. 15 x1.5 Waod
Sofd 1 - {2nd. Floar S-201. 3 Seat 6
- i Table 1 2nd, Floor S-201. ° 1 x 3. Metal
Book Case 1. 2rd. Floor S-208. 3'x 5 Wood
Partitions 7 2rvd, Floor S-208. 5'x5
Partitions ] 2nd. Floar S5-208. ‘X5 -
1Book Shelf 1 Metal
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BLDG. 199 nventory

[Com & izl Reck -

Metat . :

i % Znd. Fioor South Hal
[Dask - 1 Zrdd. Floor_Soulh Hall_|Mtal with Wood Top Z X4
Drafling Table 1 2nd. Floor South Hall [3'x § . '

] Table . 1 2nd. Floor South Hall lFokiing 3 x5

5 Water Fountain 1 Qasis 2ad_ Floor_South Hall | - *

150-007485 |Dry Erase Board 1 20d. Flooc \W-210. Tx7

Book Case I3 2nd. Floor W-210_ Z x & Belal

g Chair 8 2nd. Floor W-210. Swivel
Chair E] 204, Floor W-210_ Statlonary
Chair ~ 1 2rd. Floor W-210. |Plasfic Swivel
Credenza 4 2nd. Foor AEZ10. 2 x5 Wood
Credenza E] 2rd. Flodr W-210. 2 x§ Woed
Desk 4 2nd, Floor W-210. 3' x5 Wood
Desk i N 2nd. Floor W-210. 3’ x8' Wood
Drop LeaF Cad 1 [2nd. Floor W-210. 1.5x15
Executive Chair ] 2nd. Floor W-210. Stationary
File Cabinet - a- Znd. Floor W-210. 4 Drawer Vetal

3 File Cabinet 3 |2nd. Floor W-210. 5 Drawer Motal

i Projector Screen 1 2rd, Floor W~210. Wall Mounted 6'

i Chair 7 ) 2nd. Floor W-211, Swivel

i Conference Chair 14 2rd. Floor W-211. __ |Execulive Stationsry
Credenza 1 2nd. Floor W-211. Z x 8 Wood

] Credenza 5 2nd. Hoor W11, |[Zx 5 Wood
Desk 3 2l Floor W-211. 3" x 8 Wood -

b Desk 5 - 2nd. Floor W-241_ 3 x5 Wood

§ Dry Erase Soard 1 2nd_ Floor W-211._ 4'x8

J Fe Cabinel 2 2nd. Floee W-211. 4 Drawer Metal
File’"Gabine{ 2 2nd. Fioor W-211. 5 Deawer Metal
Chair 5 2nd. Floor W-212. Stationary
Chair 8 2L Flaor W-212, Swivel
Conf Chair 11 20d. Floor We212, Stationsry
Credenza 5 20d. Floor W-212. Z x5 Wood

- Qesk 5 2nd, Floor W-212. I x5 Wood

Dry Erase Board 1 2nd_ Figor V6212, 4 X6
Execulive Chair 1 2nd. Floor W=212, Swivel
Fle Cabinet. 3 2nd. Floor W-212, 4 Drawer Metal
File Cabitiet 3 20d. Floor W-212, S Drawer Metal
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BLDG. 195 Inventory
Stident Drafling Desk - 1 20d. Floor W-212. 2'x 3 Wood R
3 Seat.Sofa .. 1 2nd. Floor W-213_ 7 long
Bock Shelf 1 J2nd, Floor W-213. 3Ix§ Wood
Chair - 1 - |2nd. Floor WA21{3. |Swivel
Coat & Hat Rack 1 2nd. Floor W-213. Matet
Credamza k! 2nd. Foor We213. Z x 6 Wood
Desk . 1 2nd. Fioor W-213_ 3 x5 Wood
Executive Chair 5 2nd. Floer \We213. Statlonary
Executive Desk 1 Znd. Floor We213 Ix6 Wood
Oscillafing Fan 1 2nd. Floor W-213. 16°-
Osculaling Fan 2 2nd. Floor W-213 1
Partition 2 2nd_ Flodr W-213, IxS
Partition 1 2nd. Floor W-213. x5
Partition 1 2. Floor W-213. x5
Partifion 2 2nd. Hoor W-213. £FxX
Partition 1 2nd, Floor W-293. Comer
Chalr 4 2nd, Floor W-213B. Swivel
Coanferenca Chair 8 2nd. Floor W-2138.  [Stalonary
Conferencs Table 1 2nd. Floor We2138.  (I'x7
Dry Erase Board - 1 v 2nd. Floor W-213B. [Tx &
Executive Table 1 2nd. Floor W-2138.  {Stafionary
Osculating Fan 1 2na. Floor. W-213B. 16"
Pedistal Fan 1 2nd. Floor W.-2138. 30"
180-001114 [Cabinet ) Hon 2nd_ Floor. W-213C. 4 Drawer T x-4' Metal

L _ Book Shelf 1 2nd.. Floor W=213C. 4" x4 Wood
Chair 3 2od. Floor W-213C. Swivel
Computer Desk 1 Znd. Floor WA213C.  [3"x 5' Wood
Caomputer Desk t 2nd. Floor W-213C..  |3'x 6 Wood

. Compuler Table 1 2ad. Floor W-213C.  |3'x3"

- _|Desx 1 Znd_floor W-213C. |3 x5 Wood
Folkding Table 1 2nd. Floor W-213C. [3' x5 Wood
Pasftilion 1 2nd. Roor W-213C.  |3pc. Coaner Section 2. 3, 5
Printer Stand 1 2nd. Floor W-213C. .
Secretary Desk 1 2nd. Floar W-Z13C. | |Wooed
3pc. Modular Desk Anonif, 2nd. Floor W-214. 'Widh Partitions
Book Case 1 Znd. Floor VW-214, Desk Top Melal
‘Chair ) 4 2nd. Floor W-214. Swivel * -
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BLDG. 199 Inventory

= <
S - T N ) 2
_ Coat & Hat Rack .- 1 2nd, Floor W-214, . v
Compuler Desic 1 2nd. Floor W-214. 5'x 5 Wood
Computer Cesk 1 2nd. Floor W-214. Metal with Wood Top 3"xX5 o
Cred 1 2nd. Floor W-214. 2 x & Woed
Credenza 4 2rd, Floor W-214. - [12% 5 Wood
Dask 1 Znd_Floor W-214. 3 x 8 Wood
Desk 1 204, Floor W-214. ¥ x5 Wood
Exgcutfve Chair 1 Znd_Floor W-214..  |Stationary
|Exaculive Conference Cheir 8 - 2nl. Floor W-214. 'Wood
File Cabinet 1 2nd. Floor W-214. 2 Drawer Mstsl
TV Stand 1 2nd_ Floor W-214. 3’ x 6 Wood
Chair k] 20d. Floor W-214A.  [Swived
Conference Chairs 7 2nd. Floor W-214A.  |Stationary
Confereace Chairs 2 - 2nd. Floor W-214A.  [Highback Stafionary
Conference Table 1 Znd. Floor W-2144A, Fx7T Wood -
Credenza 1 12nd_ Floor We213A. - 12°x 8 Wood
Desk 1 2nd. Floor W-214A. |32 6 Wood
Ory Erase Baard 1 2nd_ Floor W-214A:" 3% 4
Dry Erase Boaed 1 2nd. FHoor W-Z1£A, §x8
Executive Chair - 1 " - |2nd. Floor W-214A_  |Swivel
Boak Case 3 2nd. Floor W-215. 1 x3' Metsl Stackable
. |Chair 5 Znd. Floor W-219. Swivel
Conference Chair 2 2nd. Floor W-215. Stallonary
Credenza 3 2nd. Floor W-215. 2 x5 Wood
Desk 4 . 20d. Flaor W-215. I x5 Wood
File Cabinel 1 - 20d. Floor W-21E. 5 Drawer Betal
File Safe 1° 2nd. Rloor W=21(5. 4 Drawe Metal
- {Chalr 3 2nd. Floor W-218. Swive!
Chalr 2 - 12nd. Floor W-216, Stafjonary
Credenza 2 2nd. Hoar W-218. 2 xS Wood
Credenza 1 Znd. Floor W-218. 2 %6 Wood
Deask 1 - |2nd. Floor W-218. 3" x 5" Wood
Desic 1 20d. Floor W-218. "[3'x 6 Wood
Dy Emse Board 1 2. Floar W-218. IxT
Execulive Chair 11 2nd_ Floor W-216. Stationary
File Cabmet 1 2nd. Floor W-218. 2 Drewer Mets!
138687 File Safe 1 2nd. Hoor West Hall Jﬁd&(
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. BLDG. 153 (nventory
B .. - - -

3-Seat -0 f . Znd. Floor Weast Mall

4 Seat 1 2nd. Floor West Kall

5 Sest 2 * 12nd. Floor West Hall

Chiairs - 4 2nd. Floor WestHall  |Stationsry
Os«illating Fan 200, Floor West Hall  [16™

Tabie 1 2nd. Floor WestHall 1.5 x 12
'Water Fountain 2 2nd. Floor West Hall

180-001127 _|Projeciar Scieen 1 Audianum Cleling Mounted 10"

Chalr -7 Auditorium Staffonary
Chair 1 Auditarum Folding

Chair 10 Auditorium Lounge -

Easel 1 Auditortim .

Microphone Stand f AudRonum Metsl

P.A. System Controller 1 ~ Auditarium

Pedium 3 Auditoriom 1'x3 Wood
Stand 1 Auditorium Audabis & Visual 1°x 2 Plastic
Slantions 8 |Andiorium

tadie 5 Audiorium Folding

Card Files 8 South Stelrwel]. 2 Drawer Metal
Cad Fies 1 o Sauth Stafrwell, 1 Drawer Metal
Chair . 10 Sauth Slakwell. Stationary
Cloci Station Clock 1 Cincingtii Scuth Stafrwell, :

Dlesk 1 'South Stairwell. T X3 Melal -
Parfition 1 South Stajrwell. Zxg

Printer Cabinel k] - South Stalrwel, Z xZ Metal 1 Plexiglass
Carl 1 West Stalrwelt Table Cart
Chair 3 West Stairweil Stationary

Flag Pofe wilh U.S. Flag 2 \West Staiwell Fx5

Al
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Augtist 14,1996
Attachment C
Toint Inspection Report
Building 199

On August 13, 1996, representatives of the Caetaker Site Office (Ray Butka), the EEERE

Charleston Naval Complex Redevelopment Authority (Austin Hilligas) and Charleston - o
. County School District (Ray Anderson) performed a pre-Jeasing walk through of

Building 199. '

The following report consisting of six pages haS been examined and fepresents tﬂe
.condition of the real property as observed during the walk through,

+ Deficiencles noted herein are recorded for protection of both the Navy'énd the Charlcétm}
Redevelopment Authority, Existing conditions so noted do not render the facility
unsuitable for its intended purpose nor render the premises unsuitable for leasing.

. Caretaker Site . Charleston Naval IComplex
Office Representative Redevelopment Authority Representative
N m@w
(signature) (signature)
R.5 BUTKA A sediart
(printed name) (printed name)
FACILITIES ENGINEER Ié)ﬂ%r‘:’\@/d/dddf/ i
(title) (title)
F17-5¢ o e
(date) (date)
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Eirst Floor

o Room103 '

¢ Room 104 :
o Raom 106
s Room 107
. Rdom 109
« Réom 110

+ Room113

) Room117
« Room 122

« Room123

« Room 126
¢ Room 132
Second Floor
¢ Room 205
& Room 206
» Room 207
o Room 200
»+ Room 210
s Room 211
» Room 212
« Room 213

¢ Room 214
+ Room 216

¢ Room 217
e« Room 219
¢« Room 227
¢ Room 228 -

~Building 199

Loose, flaking or deterlorated paint on exterior wall,
Loose, flaking or deterlorated paint on exterlor wali.
Vinyl composition tile damaged near exterlor wall.
Looss, flaking ordéteriorate;j“ﬁ’akl.ﬁ’tudir\. ‘extérior, wall,
Loose, flaking or deterlorated paint on exterior wall, -
Loose, flaking or qetgrlorated palnt on exterlor wall,
Loose, flaking or deteriorated paint on extatlor wall.
Vinyl compasltion tlle damaged near exterior wall.
Viny! compositlon tife damaged near exterior door.

Viry! qé}nposltlon tile damaged near exterlor wall,

Vinyl composttion tile damaged near exteiior wall.
Loose, flaking or deterlorated palnt on two exterior walls.

Loose, flaking or deterlorated paint on exterlor wall, -
Loose, flaking or deterlorated palnt on exterlor wall,

Loose, flaking or deterlorated paint on exterior wall.

Loose, flaking or deterlorated paint on exterlor wall.

Looss, flaking or geterlorated paint on exterlor wall.
Loose, flaking or deteriorated paint on exterlor wail.
Loose, flaking or deteriorated paint on exterlor wall.
Loose, flaking or deteriorated paint on exterior wall.
Tar-like substance on floor.

One or fwo urinals not working properly. 4_Tar-like
substance on floor. . '

Loose, flaking or detariorated paint on exteriof wall. )
Loose, flaking or deterlorated palnt on exterior wall,
Loose, flaking or deteriorated paint on exterior wall.

Janitor's sink not working properly.

Page 10f 2
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- Building 199

“cont'd

¢ Chiller has one compressor not functioning,
e Fan coll units net functloning properly.

s *One roof top fresh air unit has damaged water coll.
o Exterlor window Is Incomplete at Room 111.

o Exterlor windaw missing 6" aluminum (black anodized) cover plate.

« Exterfor window Is Incomplete at Room 203

¢ Various water coolers removed,

v e
i
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'FINDING OF SUITABILITY TO LEASE

J10-BUILDING PARCEL

.* NAVAL BASE, CHARLESTON, S.C.

[ have reviewed the Environmenal Baseline Survey for Lease (EBSL) prepared 10 . -
facilitate the interim leasing of the below deseribed 110 buildings or structures ar the Naval ¢ v
Base, Charleston to the Chacleston Naval Complex Redevelopment Authority (CNCRA), 1 have . -

also reviewed those portions of the Reuse Plan for the Charleston Naval Complex which are
pertinent to the planned reuse of these buildings and their assocjated realty (herelnafter subject .-

property).  Based upon these reviews and in reliance upon the specific findings contained in the
EBSL, I have determlued that the subject property is presently suitable for leasing o the

CNCRA for those gencral purposes previously utilized by the Navy and that such reuse would
be in conformance with said Reuse Plan. A list of these buildings and facilities is shown below.

lof8

-. Subjact Bulldings and Facllitias
Buliding : Usage
Numbar Building Usa Asstrictans
A Quarters A, Cammander Naval 8ase [Flag) . a
X2N General Warahouse a
M3A Marine Malntefianaa Shoo a.
7 Comatrolles Daparument 2, b, d
124 . Tralping Bullding (Temparary) -
128 Tralning Building (Temporary) a @
NS-16 Admilnlstrauve Otflce a, @
3194 Ballest/Sludge Storags Tank, 741,000 Gallon a
asp | Ballasu/Sludge Storage Tank, 741.000 Jaikon 4
. a9t Dlase} Tank, 6,500.qaflan a
39M Dlasel Pumphousa ’ a
42 Fleet Motor Paot a
NH-45 Admintatrative Offlce (Camman&er Naval 9ase Headquartars) a c d
NH-48 - | Admintavadve Olfice _ab.d
NH-47 Administradve O(flce/Malnlenahce Shag a, d
NH-48 Administrative Qfflce a ¢
NH-49 Administrative Qlfice INavy Hasoltal) a
NH-60 Administrative Oftice a,¢d
NH-51 Adminlstrative Offica a, ¢ d
NH-62 Resident Officer tn Chorge Of Canstructian a i

YCR 189
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. Subjset Buildings and Facliidas

Building . ‘ Usage
Number ’ Bullding Usa Restrictians
NH-53 Adminsrative Office (Naval Investigative Service) 8
NH-54 Aamirustratian Offlea {QparattanyyCommumecauans) a
X586 Ammunition Storage ' a.b, e
64 Woarehause ' a. b
NSC-88 Warehause . a b
NSC-67 Warshause ab,d
a8 Fire Statlon Na, 2 .a,d
M82 Naval Stadon Securlty a b
88 Coagper Aiver Cantar , a,‘c. Q
89 Exchanga Malntanance Stiop ad
94 Substatlon 4 a
98 Fual Qll Boaster Pumphause ‘a, b, d
122 Grounds Maintenancs .a
133 Oporational Storage a b’
144 Union Offica and Paligs Degartment Storage " .
148 Stripper Concrate Tank a b
172 Operadonal Starage ‘ a
183 Flagpole (for Building 654 a
184 Outdoor Swimming Pool [Caoper River Centasr) a, e
186 Flre Statan Na. ' a
mM182 Sacurity Tralalng fullding a, b
183 Cold Storage Warshausa/labaratory ! A, d, e
199 Training Buliding {Cochrane Halll a ¢ d
214 Filtar Hausa for Faeliity 184 a 8
220 Golf Pro Shap/Snack Bar ' 4, e
224 SERVMART i 4, b d s
225 Navy Lodge d
229 Bathhouss (Cc‘opﬂr flver Canter) a, e
232 Tralning Alds Sterage and Adminlatration a
. 237 Battery Charging Faallity a, b
240 Carwas.h Fnciiiw a, b
242 Autamoblia Mainananca Building a b
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Subjest Bulidings and Facfides

Bullding ' Usage .
Numbet . Bullding Use Restrictons
24% Fire Swuén Support Buiding N a
373 Radlo Tawer X
451L v Switehing Station a
451 M Switehing Station ‘a
684 pParsonnal Support Detachment/Naval Statien Billating a
658 | Barracks, Marine Sacunity Deta.chmem a
663 Antann;i .Flel;i (Abt;ndonedl a e
871 Dog Kennel a8
1101 Garage for Quarters "A’ a
1143 Speclal Sarviees Canter - a e
1 6& Exchange Warehousa 5
1172 Ships Outisting, Clathlng Starage and Fleer Purcnasing g
1178 - Shop S.(bres and Grounds Maintanance a
1179 Chapel 5 c
1183 Fire Provando@ & Inspastian DivisioniLaundry < - ab
1193 Office ' a’ g
1221 Racraational Building 4, 8
1263 Naval Exchange Storage a
1288 Sacurlty Ostectlve Office a
1346 Cochrana Flald Restraoms a
1346 Sarvics Saatan/Minimant ‘ . ab
1488 Plenie Sheltar a
1490 Raswroom a
1501 ‘Warehouse . a
15603 Warohouse 8, d
1604 Wacehousa a ’
1608 Warahouse {Housing Storagel ‘ a -
15Q7 Warghouse a
1609 Storags 3, ¢
._I63‘l' Vehlcls Storage Shad 8
1853 Fual Testing Lahoratory a, b
1654 Aacaunting Budding a, b
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Past usage of the subject property Kas involved a vaclety of actvities, locluding fuel
storage and cransfer, general material storage, administrotion, training, security, food
preparation, commercial activities, and various industrial and non-Industrial support functions.
Research of the available gerlal photographs adequately demonstrates that prdor land use at the
subject properties primarily involved some industrial activities. A description of the histary and
usage of each building is included in Section 3.0 of the attached EBSL. Prior to ‘initial

4of8"

‘Subject Buildings and Facllides
Bullding L ' - , o Uaage
Number Building Use Restrietons
1724 °| Prenic Shaltar a
1728 Picaic Shaiter a
1768 . Sewer Pumping Statian No, 8 8
1779 | Playground ' .
1794 Plonic Shalter - ae
ig14 Flammable Starage Shalter ahe
1830 Plonic Shelter a
1872 | Pagpole (for Bullding N$-45) a
1887 Genaeral Slorage IBache‘lo( Enlistad Quactersi , ab
1888 indoor Pistal Range ’ a, b
1889 Supply Storage {Naval Staton] ab
1883 Bachalor Enflstad Quarters Werehouse ab
1896 fachelor Enlisted Quarters Storage atb |
1897 | Bachelor Enllated Quanats Starage ab
1902 Sentry House, data 2 ! ) a
1984 Platal Range Classroom a, d
39005 | Dissal Qif Tank, 2,360,000 Galloo a b
3900F ' | Ofssel OIf Tank, 2,360,000 Gaiton ab . |
39001 - | Dlesel Ol Pumphousestasacatary a b, d l
33014 | BatlasySludge Storage Tank, 103,194 Gallon a, b
38018 Shidge Pumphause ' ab
3916 Lubtlgant Storage Tank, 1,008,000 Gallon aboe
1916 Dlesel Olf Tank, 4,200,000 Gallon an
a9ty Diesel Oll Tank, 4,200,000 Qatlen ab
‘3328 Ballast Watar Treatment Faalilty a, b
— Long-Tarm Peivately Owna:; Vehicle Storagn a
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)

* the. presence of wetland areas, e,

o C e N ,
development of the subject propertles by, the Navy. the properties were largely undeveloped; a -

murticipal park was located on the northern portion of the subject parcels.

A review of all available records and aerial photographs, pcrsonn'cl interviews and

physlcal site conducted between 9 January 1996 and 31 January (996 revealed the presence or

likely preseace of such substances and/or products on subject property and/or adjacent
property(ies) which could migrate once subject property.  All reasonably ascerminable

information a$ to the rype, quaqtity and dates of storage, release and/or disposal of such' -
ndfor products has been included in Section 5 of the EBSL which supporis this .

substances a _
suitability determination, Notwithstanding the discovered presence or likely presence of such

substances or products, I am satisfied that subject property can be used for its intended purpase
with acceptable risk'to human health sod the eavironment and without interference with the ©
environmental restoration process ongoing at the Charleston Naval Base with appropdate

se resirictions, In light of the discovered presence and/or likely
ubstances and/or petroleurn products on subject properties, any
NCRA shall provide that the federal goverpment will indernnify

utillzation of the amtached lea
presence of such hazardous s
lease agreement(s) with the C

and hold the CNCRA harmless from future financial . liability which.:might result from the

presence of such contamination on subject properties to the extent authorized by Section 330

of P.L. 102-484,

The Charleston Naval Base currently operates under a Resource Conservation ;'m,d
Recovery Act (RCRA) hazardous waste management permit,” A RCRA Facility Investigation
(RFD) intended to identify"the namre and extenc-of soll and/or groundwater contamination
chroughout the facllity is presently ongoing. These environmental restoration activities are being
conducted pursuant to applicable RCRA regulations. No Federal Facility Agreements or
Interagency Agreements (FFASs/IAGs) perwin to this facility or these activities, Because as of
the date of execution of this FOSL, investigative activities are still ongoing with regard to
subject propefty, the Navy will pr
hazardous substance and/or petroleum product contamination found on the leased premises as
a result of these efforts. The artached lease restrictions will ensure that the Navy, U.S.- EPA
and SCDHEC representatives or their agents will have the n'_ghc to enter the leased premises to
conduct all necessary investigations and surveys, including, where necessary, drilling, soil and
water sampling, and other activities related (o ensuring compliance with the Naval Base's RCRA

permnit.

several buildings are incorporated in the lease due to various
lude the presence of RCRA units which require furure
asbestos, excessive lead levels in building \'vater coolers,
The specific usage restrictions are shown, below, The
ist 1able provides a summary of -these restrictions as they apply to each
with the letter designaton shown below correlating with those shown in the

Restrictions on the usage of
environmental issues. These inc
investigation, the presence of friable

previous bullding 1
building or facility,

" table,

a. Buildings/ facilitie
digging, dredging, excavating, or other surficia disturbances can be canducted withaut

ovide notice to the CNCRA as Lessee of any newly discovered -

s with 2 potential for subsurface contamination, such that no.
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Government ap
conduct ot perm

or other disturbance:
Additionally, Lease Restriction 16 states that “[llessee shall not conduct or permit its

. sublessees to conduct any dredging of submerged materials along any waterfront areas.
without prior written approval of the Government.

it its sublessees 1o conduct, any subsurtace excavadon, digging, drilling

o} Buildings/facilitles with ongoing RCRA investigations associated with Areas of

Concerns (AOCs) and/or Solid Waste Management Units (SWMUs)., Lease Restriction
15 states thac “{l]essee shall noL conduct or permit its sublessees to conduct, any
subsurface excavation, digging, drilling or other disturbance of the surface withour pfior

written approval of the Government.” Additionally, Lease Resuictlon 16 states that
"{1]essee shall not conduct or permit its sublessees to conduct any dredging of submerged'.

materials along any waterfront areas without prioc written approvat of the Government."

c. Buildings/facilities with limired access rooms or spaces due to the presence of
friable asbestos. Lease ‘Resiriction 18 'states that "{dJue to the presence of friable
ashestos wichin Build
1509, the lessee and its sublessees shall not enter the rootms or spaces of these buildings
which are labelled indlcating that they conaain friable asbestos undl all said friable
asbestos-has been properly abated by the Navy. Should the lesses or its sublessees need
to énter such space(s) prior to completion of abatement activities; all persannel entering
such spaces shall ba-asbestos-tralned and shall wedr proper personal protective equipment
at all times.” ’

d.: Buildings/facilities with high-lead concenations in wacer coolers, requiring
further investigation/remediation or.the use of bottled water., Water coolers are available
esponsible for the health of their people. Lease

for reuse; however, lessees are ¢
‘Restiction 17 states that "(d]ue to the potential for high lead levels in drinking water

coolérs within Buildings NH—5, NH-46, NH-47,"NH-50, NH-51, N§C-67, 81, 89, 98,
193, 199, 224, 1172, 1193, 1503, and 39001, the lesses and its sublessees shall conduct
appropriate sampling and analysis of all water coolers within these structures, [ essee
and its sublessees shall conduct any reme
coolers within these structures meet federal, state, and local drinking water requirements
prior to usage. Alternatively, lessee and its sublessees can udlize bottled water 'within
these structures rather than conduct sampling, analysis, and remedfal activities. If bortled
water is utilized, all water coolers within these structures shall be rendered inoperable.”

erland areas have besn Identified in past surveys,
requiring evaluacon ‘prior to any land distucbances or further development, lease
Restriction 19 seates that “(d]ue to the prior identification of wetland areas at Buildings
or Facilities 124, 12B] NS-16, X-56, 86, 184, 193, 214, 220, 224, 229, 663, 671, 1221,
1768, 1794, 1814 and 3915, lessee shall not conduct or permit its sublessees to conduct,
any subsurface excavation, digging, drilling, land development activities, or other

e. Buildings/facilitles where W

6of3

proval, Lease Restriction 13 states, in purt, that “[i]essee shall n'o'cl '

of the surface without prior written approval of the Governmeac."

ings NH~45, NH-48. NH-50, NH-51, 86, 199, 1143, 1179, and -

dlal activitles necessary to ensure thac all water * *
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“and various industrial and non-

. U.S. EPA and SCDHEC representatives a

dismrbancé of the surface associace
-accordance with federal, state, and local wetland protection laws and regulations.”

Several RCRA SWMUs and AOCs are located on the Naval Base property adjacent to
subject property.
EBSL. Because these sites may present a potential for contaminant migration onto subject
property, the Lessee will be restricted via the atached lease restrictions from either conducting

of permiwing any sublessee to con
disturbance of the surface without prior written approval from the Navy.

In accordance with the requirements of the Narional Environmental Policy Act of 1870
(NEPA), & Final Enyironmeatal Impa )
the entire Naval Base w!

April 1996, The subject b
including ship repalr and ma

uildings and facilities were conseructed for a varety of activities.
intenance, ship berthing, adiministration, secuity, food preparation.
industrial support functions. The proposed interim reuse will not

present any subsiantial change in usage. Therefore, it has been determined that such reuse

qualifies for a categorical exclusion an
facilitate execution of the contemplated interim lease agresment.
Beciuse it is anticipated that the interim leasing of subject property Will extend bevond

the date established for operational clos
any lease agreerment withithe CNCRA for such property, formal notification of the proposed

duration of such lease along with a description of the uses that will be permined must by law
be provided to the U.S. Environmental Protection Agency (EPA) and South Carolina Deparmnent

of Health and Environmental Control (SCDHEC).
{n accordance with Secridn 120(h)(5) of the Comprehensive Environmental Response

Compensation. and Liablllty A
Reaurhorization Act of 1986 and the Community E
of 1992), the United States Environmental Protection Agency and the South Carolina Department

and Enviropmental Control (SCDHEC) have been advised of the proposed lease of subject
property and copies of the Environmental Baseline Survey have been provided to these agencies

for review., Comments rece

preseaty listed as unresolved comments as reflected in Section 7.0 of that document. . In

nceordance with DoD/EPA FOSL policy, this FOSL and attached lease restictions as well as
the final EBSL for the subject property will be made part of any lease (o be entered into with

the CNCRA and copies of the same will be provided to the CNCRA as well as the appropriate
frer execution of the same,

70f8

d with these buildings or facilidies other than those in

These sices are described in Table ES-3 and in Section 6.0 of the attactied . -

duct any subsurface excavation, digging, drilting or other.

act Statement has been prepared for disposal and reuse of .-
ith the required Record of Decision (RoD) expected (o be issued in"

d no additional NEPA documentation is required to -

ure of-the Charleston Naval Base, prior to execution of

ct of 1980 (as amended by the Superfund Amendments and
nvironmental Response Facilltation Act -

ived were either incorporated directly luto the final EBSL or wre - |
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suitable to lease. .

A 25795

E  NOW THEREFORE, based on the information contained hecein and subject (o the .
applicacion of the atoreme

rtloned lease restrictions, the subject buildings and facilities are

Ll

Y

et

. v !
RS
IR

Pate

" “"CAPFAIN J. HAAUGUSTIN, CEC USN
. ting Commanding Officer _

Sotf'§

Southern Division
Naval Facilities Engineering Command
Charleston, South Cacolina
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3. Lessee and any su

constluted enforcement offict

. LEASE RESTRICTIONS
Attachiment to the Finding of Suitabllity to Lease
; 110-Bullding Lease Parcel
Naval Base, Charleston

)
/

The following restrictions as a minimum shall be included in the lease for the subject build'ings

and facilitles to ensure protection of human health and the environment and prevent interruption -

of the environmental restoration process being conducted by the Navy.

L. The sole purpose for which the leased premises and any improvements thereon may be

used, in the absence of prior
same functions as previously conducted

and transfer, general material storage, administration, tralning, security, food preparation,
commercial activities, and related support functions. ‘

2 Lessee shall neither traasfet nor assign this lease or any interest therein or any property

.

on the leased 'prefniscs without prior Government approval, Lessee may sublet the leased
premises Or any part thereof or any property thereon, or grantany interest, privilege, or license
whatsoever in connection with this lease with the prior wricten consent of the Government. Any
interim use and occupancy of the leased premises in each and every instance are subject to the
prior approval of the Government. Such consent shall not be unreasonably withheld or delayed,
Every sublease shall contaln the Environmental Protection provisions set forth herein. )

blessee shall comply with the applicable environmental laws and
ederal, state, and local taws, regulations, and standards that are or

regulations and.all other F
Lessee’s activities on the leased premises.

may become applicable 0

sponsible for obtaining at its cost and expense

4, Lessee and any sublessee shall be solely re
n under the lease, independent of any existing

any environmental permits required for its operatio
permits. .
se specifically Include the right for Govemment

3 Government's rights under this lea
tice the leased premises for compliance with

officials to idspect upon reasonnble no

environmental, safety, and dccupational heal
is responsible for enforcing them. Such inspections are without prejudice (o the right of duly

ials to make such’ inspections.

owed access to the premises for any purposes upon notice to the
Lessee. All necessary keys to the buildings and facilities occupied by Lessee or any sublessee
shall be made available to Government on request. Government normally will give Lessee or
any sublessee 24 hour prior notice of its intentlon to ¢nter the leased premises unless it

d for safety, eavironmental, operations or security purposes.

determines the entry Is require )
Lesses shall have no claim on account of any eQries against the United States or any officer,

agent, employee, or contractor.

6. Govemmeﬁt shall be alk

ford

written approval by the Government, for any other use, is for the ;" "
by the Navy, including, but not limited to, fuet storage

th laws and regulations, whether or not Government .
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1. The Lessee agrees that the Goverment assumes no liability © the Lessee or its '

sublessees should hazardous waste cleanup reguiremens, whether imposed by law. regulatory
ngencies, or Depantment ot Defense (DoD) or Navy. intertere with the Lessee’s use of the leased
premises, The Lessee shall have no claim on account of any such interterence against the
Government or any officer, agent, employee, Or contracior thereof,

8. The Navy, U.S. Environmemal' Protection Agency (EPA), ‘and South Carolina

. Department of Health and Environmental Conrrol (DHEC) and their officers, agents, employees,
contractors, and subcontractors have the right, upon reasonable notice to the Lessee and any -

sublessee, to enter upon the leased premises for the purposes enumerated below and for such

other purposes associated with environmental restoracion activicies in-or around the Jeased

premises: "
’ 1)

(a) - To conduct investigations and surveys, including, where necessary, drilling,

testpitting, soil and water sampling, borings, and other activities related to the Naval Base,

Charleston, Restoration Program or Resource Conservation and Recovery Act (RCRA), as

amended, Corrective Actlon Program. These environmental restoration activities are being

conducted under RCRA authority; no Federa} Facility Agreements or'Interagency Agreements -

pertain to this facility.
(b} To inspect field activities of the Navy and {ts contractors and subconeractors -in
implenienting these programs. . ’

(©) To. conduct aay test or survey required by EPA or DHEC relating o the
implementation of these programs qr environmental conditions at the leased premises or to verify
any data submirted to the EPA or DHEC by tne Navy refating to such conditioas.

(d)  To construct, operate, maintain, undermake any response or cemedial action as

required or necessary including, but not limited to, monitoring wells, pumping wells. and

treatment facilities.

9, Lessee agree
the course of any of the described response of remedial actigns. Any inspecdon, survey,

lavestigatios, or other response or remedial action will, to the extént practicable, be coordinated
with represenatives designated by Lessee and any sublessee.  Lessee, ady sublessess, or
liceusees shall have no claim on account of such entries against, the Unleed States or any officer,
agent, employee, contractor, or subcontractor thereof. In additlon, Lessee shall comply with
all applicable Federal, state, and local occupational safety and health regulations.

e event of assignmment or sublease of the leased premises, It shall
fied mail a 'éopy of the agreement or sublease of the
leased premises within fourteen (14) days after the effective date of such transaction, Lessee
may delete the financlal terms and any other proprietary information from the copy of any
agreement of assignment or sublease furnished pursuant to this condition,

10,  Lessee agrees that In th
provide tg the EPA and DHEC by certi

lof4

s 10 corply with the provisions of any health and safety plan in effect during .
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11.  The lesse
Resource Conservation and Recovery Act (RCRA) and the State of South Carollna equivalent

and any other applicable laws, rules or regulations. Except ag specifically authorized by the
Government in writing, the Lessee must provide at its own expense such hazardous waste

management facilities, complying with all laws and regulations, as it may need for such-

management. Government hazardous waste management facilities will not be available o the
Lessee, Any viotation of the requirements of this condition shall be deemed a material breach

of this Lease.

12.  DoD Component accumulation points for hazardous and other wastes will not be used
by the Lessee or any sublessee. Nefther will the Lessee or sublessee permit {ts hazardous sastes

1o be commingled with hazardous waste of the DoD Comgonent. -

13.  The Lessee shall have a Govcrmﬁemfapproved plan for responding to hazardous waste.

fuel. and other chemical spills prior to commencement of operations at the leased facilides.

" Such plan shall be independent of Naval Base, Charleston, South Carolina, and, except for [nitial

fire response and/or spill containment,

equipment. Should the Government prov
response and/or spill conainment, o otherwise on request of the Lessee, or because the Lesses

‘was not, in the opinion of said officer. conducting timely cleanup actions, the Lessee agrees to

teimburse the Governument for its cost.

14, The Lesses shall ndt construct or make or permit its sublessess (o construct or make any
substantial alterations, addidons, or inprovements (o ot installations upon or otherwise modify
or alter the leased premises in any way which may adversely affect the cleanup, human health,
or the envirofment without prior written consent of the Government. Such copsent may include
a requirement to provide the Government with a performance and payment bond satisfactory to

it in all respects and other requirements desmed necessary to protect the interests of the

Government. For construction of alterations, addidons, ‘modifications, improvements or

installations (collectively "work") in the proximicy of the operable unies that are part of a
National Prorities List (NPL) Site, such consenc may include a requirement for a wtimen
approval by the Goyernment's Remedial Project Manager, Except as such wricten approval shall
expressly provide otherwise, all such approved alterarions, additions, modificattons,

improvements, and installations shall become Governmient property when annexed to the leased
premises. ' -

duct or permit its sublessess to conduct, any subsurface excavation.
of the surface without prior written agproval of the
Government immediately should foreign substances
) of any kind be unearthed while engaging in

15. Lesses shall not con
digging, drilling or other disturbance
Government, Lesses agrees to notify the
(debris, hazardous waste, petroleum products, €.
such excavatlon activities.

ublessees to canduct any dredging of submerged

16.  Lessee shall not conduct of permit its s
rior wricen approval of the Government.

materials along any waterfront areas without p

3 of+4

¢ shalt S‘Lrii:tly adhece to tha hazardous waste permit requirements under the

shall not relv on use of installation personnel or -
ide any perseanel or equipment, whether for initial fire -
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7. Due to the potential for high lead levels in drinking water coolefs within-

Buildings NH-45, NH-46, NH~47, NH-30, NH-51. NSC-57, 81, 89,98, 193, 199, 2124, 1172,
1193, 1503, and 39001, thé lessee and s sublessees shall conduct appropriate sampling and

analysis of all water coclers within these strucares. Lessee and its sublessees shall conduet any -,
remedial activites necessary to ensure that all water coolers within these structures meet federul,”

state, and local drinking water requirements prior to usage. Altematively, lessee and iis
sublessess can utilize bottled water within these structures rather than conduct sampling,

analysis, and remedial accivities. If bottled water {s utilized, all water coolers within these . | -

structures shall be rendered inoperable.

18.

Due to the prcsencé of triable asbestos within Bulldings NH-43,.NH-48, NH-30. NH-51,
86, 199, 1143, 1179; and 1509, the lessee and its sublessess shall notenter the rooms or spaces: '

of these buildings which are labelled indicating that they contain friable asbestos until all said ’

friable asbestos has been properly abated by the Navy.. Should the lessee or its sublessess need
(o enter such space(s) prior o completion of abatement activities, all personnel entering such
spaces shall be asbestos-trained and shall wear proper personal protective equipment at all times.

19.  Due to the prior identification of wetl : ‘
NS-16. X-56, 86, 184, 193, 214, 220, 224, 229, 663, 671, 1221, 1768, 1794, 1814 and 3913,

lessez shall not conduct or permit its sublessees ta conduct, any subsurface excavation, digging.
drilling, land development activities, or other disturbance of the surface associated with these

and areas at Buildings o Facilities 124, 12B,

buildings or facilities other than those in accordance with federal. state. and local wedland,

protection laws and reguldtions and in accordaricewith Lease Restrictions 15 and 16, .

Yof4
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FIRST AMENDMENT TOTHE SUBLBASE
‘ BETWEEN .
CHARLESTON NAVAL COMPLEX REDEVELOPMENT AUTHORITY
see e . . A.I,\ID T
‘CHARLESTON COUNTY SCHOOL DISTRICT

 THISFIRST AMENDMENT TO THE SUBLEASE, made thiscglay of
February, 1998, by and between the CHARLESTON NAVAL COMPLEX
REDEVELOPMENT AUTHORITY (hereinafter called “Lessor”) and the
CHARLESTON.COUNTY SCHOOL DISTRICT (hereinafter called “Lesses”);

‘WITNESSETH:

Premises,

i WHEREAS, the Lessor and Lessee desire to address the duration of that Sublease

:umd desire 1o amend the Sublease to reflect the smendment to such term;

| NOW, THEREFORE, in consideration of One Dolfar ($1.00) each paid to tho

lothet, the receipt of which is acknowledged and in further consideration of the terms,

povenants, and conditions hereinafier set forth, the Lessor and Lessee heraby agree as
- follows: . N .

1. In conformity with Paragraph 17 (Amendment) of the Sublease, the Lessor

iand Lessee amend the Sublease herein. Other than the amendment to Paragraph 6 (Term) .
. [of the Subleese as contained below in Paragraph 2, the Sublease, as previousty amended in |,

‘writing, remains unaltered and in effect.

2. The language contained in Paragraph 6 (Term) of the Sublease Is
‘substituted, in its entirety, with the following language:

. The term of éhis Sublease shall be for five years and shell run concurrent with the

‘term of the Primasy Lease. If Prmary lease shall be extended, fenewed or replaced, orif -

‘Authority shall have by any mauner or means the power to lease or sublease the Premises
‘for & term extending beyond thi¢ initial term of the Primary Lease, and if this Sublease sball
. inot have terminated and if there shall exist no uncured event of default nor any event
‘which with the passage of time or the giving of notice or both would constitute an event
‘of default, Authority agrees that this Sublease shall in Lessee’s sole discretion, evidenced
1by Lessee’s written notice to Authority given prior to expiration or terminétion of the
original sublease term, be automatically renewed or extended for the same period of time
‘on the same ferms and Gonditions herein. The maximum term of the initial sublease and all
- extensions shall be 50 years. During the term of this Sublease and any extension or

' renewal if fee simplé fitle fo the Premises is conveyed to the Authority and the Authority

"WEIERRAS, the Lessor and Lessee have previously entered into 2 Sublease for the

—————r e e s,




' determmes that it will se[l the Prexmses the Premises shall be conveyed to Lesses, with a
 reverter to the Authority if abandoned or not used for educational purposes, at ho cost

" other than legal costs of transfer

IN WITNESS WHBRBOF the pariles have hereunto set their hands and seals thls o

c; day of February, 1998.

' WITNESS:

CHARLESTONNAVAL COMPLEX - *
REDEVELOPMENT j}momry LT

LFEMES ¢ BRYAN, Chainman .
JAMES M. DEATON, ‘
Asst, Secretary/Treasurer

CHARLESTON COUNTY
SCHOOL DISTRICT

By: O_M o
Itg:_Super 1ntende@
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APPROVAL BY THE STATE OF SOUTH CAROLINA

: On this KE »\) day of _\ \K\\Y\ _, 1998, South Carofina Budget R
dnd Control Board, Qffice of General Services, approves the attached Amendment to the -

Sublease between the Charleston Neval Complex Redevelo eﬁ/fﬁuﬂxoﬁty, as Lessor and

the Charlestort County School District 2s Lessee, dated th ay of February, 1998, [ 3

B ‘ SOUTH CAROLINA BUDGET
. AND CONTROL BOARD
OFFICE, OF GENERAL SERVICES

By‘: % /é%

. Its: grodoal Sudes .
i Date: 3 (190 '

RS
Gk
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM CHARLESTON COUNTY
In the Court of Common Pleas for the Ninth Circuit

Markley R. Dennis, Jr., Circuit Court Judge

Appeuate Case No. 2017-000060 RECEIVET}
Project: Intermodal Container Transfer Facility | _ MAY 03 2017
Tract o | SC Gourt of Appeals
South Carolina Department of Commerce, Division of Public
Railways.....ccoooveeiieiee e s Respondent
V.
ClemSOn UNIVETSILY ..cccceevrriieriieiieeiiriiesieeiereeirestesneesereeeseesseeesneesseesnessneersasnnens Respondent
And
Charleston County School DIStIICt .....c..covuevieerrierinirieitein et Appellant

CERTIFICATE OF COMPLIANCE

The undersigned certifies that this Record on Appeal contains all materials proposed by the
parties to be included in the Record on Appeal and does not contain any other materials.

BARNWELL WHALEY PATTERSON &
HELMS, L

By: /
M. D/a@es Cooke, Jr., Esq. (SC Bar #1376)

John W. Fletcher, Esq. (SC Bar # 69550)

288 Meeting Street (29401), P. O. Drawer H
Charleston, SC 29402 '

(843) 577-7700 Fax: (843) 577-7708

Attorneys for Appellant Charleston County
School District

Apnt &L, 9000
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