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II.

Vik.

VII.

STATEMENT OF ISSUES ON APPEAL

WAS MR. BARR DENIED DUE PROCESS BY THE ADMISSION OF
DOCUMENTARY EVIDENCE OVER OBJECTION DENYING HIM THE
RIGHT OF CROSS-EXAMINATICN AND BY SHIFTING THE BURDEN
OF EXPENSE TO THE INJURED WORKER TO EXERCISE THAT
CONSTITUTIONAL RIGHT?

DID THE COMMISSION ERR AS A MATTER OF LAW BY AFEFIRMING THE
DECISION OF THE HEARING COMMISSIONER WHEREIN THE HEARING
COMMISSIONER FAILED TO MAKE DETAILED FINDINGS OF FACT AND
CONCLUSIONS OF LAW ON AN ESSENTIAL ISSUE PRESENTED TO HIM
FOR DECISION AS IS REQUIRED BY BOTH STATUTE AND CASE LAW?

DID THE COMMISSION ERR AS A_MATTER OF LAW BY ADMITTING THE
EVALUATION REPORT AND THE DEPOSITION OF DR. PAUL B.
PRITCHARD, III, M.D.?

~DID THE COMMISSION ERR BY AFFIRMING THE.OECISION OF THE

ORIGINAL HEARING COMMISSIONER ASSIGNED TO HEAR THE CASE WHO
ALLOWED THE RESPONDENTS TC SEND MR. BARR FOR AN EVALUATION
TO DR. PAUL- B. PRITCHARD IN CHARLESTON, SOUTH CAROLINA IN
VIOLATION OF S.C. CODE §42-15-80 AND HIS ORDER?

DID THE COMMISSION ERR A5 A MATTER OF LAW BY AFFIRMING THE .
HEARING COMMISSIONER’S DECISION WHICH WAS BASED ON THE
REPORT AND “MEDICAL” OPINION OF DR. EAGERTON, PH.D.?

DID THE COMMISSION ERR AS A MATTER OF LAW BY DENYING MR.
BARR BENEFITS BASED ON THE RELIABLE, PROBATIVE AND
SUBSTANTIAL EVIDENCE IN THE RECORD?

DID THE FULL COMMISSION ERR AS A MATTER OF LAW BY ISSUING
AN ORDER CONTRARY TO ITS DECISION° i

iv



STATEMENT OF THE CASE

This Apbeal arises -out of a workers’ compensation claim. Mr.
Barr met with his supervisor on March 28m and May 7th, 2015
COﬁcerning Mr. Barr’s treéfing neurologist’s opinions that his
chronic héadaches were beingrcéused by eXposure on the job to
commercial paints. On May 22" his neurologist issued a written
out of work statement that he needed to be out of work as a
commercial painter for the Employer on the basis that his fatigue,
migraines and memory loss were due to VOCs in the paint at work.
(Ci. APA, p. 197-199). The Emplé&er having not authorized
benefits, Mr. Barr retained counsel and a Form 50 claim for
benefits was filed in Darlington County June 17th, 2015 (Form 50,
6/17/15).. Defense Counsel was retained, and Subpoenas were issued
oh July 7“‘for medical records. Mr. Barr agreed to a voluntary
deposition on July 27%®, 2015, held September 9*, 2015. A Request
for Hearing (Darlington) was filed September 29th alleging injury
by accident, repetitive trauma and/or occupational disease arising
out of the employment; alleging and listing as body parts
affected, encephalopathy, brain (headaches, memory, fatigue,
éonfusion), neurological/central nervous system and psychological'
functioning. (Form 50, 9/29/15). A Form 51 denying Mr. Barr had
sustained injury by accident, repetitive trauma or occupational
disease and raising all affirmative defenses was filed October
28th, (Form,Sl, 10/28/15). Based‘on a Hearing Notice served
November 3rd, 2015, the claim was set for hearing on January 7%,

2016 at 11:45 a.m. Three days later November 6th, "a Motion to
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Compel Mr. Barr to attend a, “medical evaluation” was filed
requesting an Order mandating Mr. Barr attend an evaluation by a
psychologist, Dr. Mark Wagenef (Ph.D.) in Charleston, S.C. A
Reply to the Motion to Compel was filed seven days later on
November 13tk with supporting case law that the Charleston
evaluation should be denied as not being at reasonable times and
places nor being Wifh a licensed medical doctor (Return,
11/13/15). |

‘Without hearing, an Administrative Order was: issued November

1123, 2015 granting the Motion toféompel. (Administrative Order,

§i911/23/15). By letter dated November 24th, 2015, a request was
‘infiled for the Order to be withdrawn ahd/or stayed and that the

‘parties be granted. at least a telephone conference concerning the

Motion before issuance. (Conference Letter, ‘11/24/15). No
hearing or conference was held and Defendants were placed on

notice December 4t of the intent to file Writs of Mandamus and

+ 'Prohibition in the Circuit Court. Writs of Mandamus and

i Prohibition with Motion for TRO without notice was filed Decémber

1 9th (Motion/Writs of Prohibition and Mandamus, 12/9/15) and

served on the Commission December 10th and a Temporary

Restraining Order Without Notice was issued on December 16th,

2015 (Temporary Restraining Order Without Notice Order,

"12/16/15). Defendants had filed a Motion for Continuance

December 5th on the basis Mr. Barr, “intended” to file the Writs
of Mandamus arid Prohibition which was renewed after the filing of

the Writs on December 17th. On December 215%, Counsel for the



Commission, A. Camden Lewis, Esquire, notified Mr. .Barr’s Counsel
that the Commission was williﬁg'to send Mr. Barf to a, “medical
doctor,” for the medical examination requested by Defendants if
Mr. Barr would agree to release the Commission from the Temporary
Restraining Order and the Commission Would then amend its
directive requiring Mr. Barr to attend an evaluation by a
physician. (Létter of A. Camden Lewis,'ESquire, 12/21/15). The

following day December 22nd after conference with defense counsel

. and Commissioner Beck, Mr. Barr notified-the Circuit Court he was

Jgithdrawing . the Writs of.Prohibiﬁion and Mandamus returning the

wmatter to the jurisdiction of the Commission and immediately
iifiled "a Motion for Reconsideration as to the Administrative
:JQrder;"'That;Motion was granted by Commissioner Beck by

= .Administrative Order filed December 23, 2015 wherein the

.. Commission’s- Order of November 2374 was vacated; Respondents were

.allowed to request an evaluation by a properly qualified

examiner, “at reasonable time and place”; and postponed the

Fanuary -7th hearing until February 24, 2016. Eight (8) weeks

after the Order and six (6) weeks after the original hearing.
-{Motion, 12/22/15; Administrative Order, 12/23/15). (emp. added).
,Subsequenfly'on Jaﬁuary 27th, Defendants filed a Motion to
Compel Mr. Barr té'attendpan evaluation by a medical doctor but
again in Charleston, SC. :(Motion, 1/27/16). Mr. Barr filed a.
Reply that day advising, as he had to all Motions; in the Writs
of Mandamus and Prohibition; and as set forth in the Commission’s

Order that the examination had to be at, “reasonable times and



élaces” meaning the Darlington/Florence area. (Letter, 1/27/16).
After notification by email that the Commissioner was inclined to
grant the Motion, to prevent further delay, Counsel for Mr. BRarr
notified Mr. Barr to be present at the evaluation. (Letter,
2/1/16) .
Before the reset‘hearing date of February 24, 2016 at 11:00
a.m. and as required Ey Regulation, that Defendants as the
responsive partyfmustﬁfile their Pre-Hearing Brief and APA
.Submissions.at'least-ten’business days»pridr to the date of the
siHearing, -on Friday February'12) %b16 Defendants filed their Pre-
iﬂﬂgafing-Brief and. APA Submissions including a new report from Mr.
- {.Mark T. Wagner, Ph.D. dated that same day, February 12th, On
:{~Saturday, February 13th, an Amended Pre-Hearing Brief was mailed
Jadding yet anothér report from Dr. L. Randolph Waid, Ph.D. and on
- Monday, February 15th, a Federal holiday, Defendants added yet
.. ancther expert, Dr. Eagerton, Ph.D., all of those APA submissions
. were received by Mr. Barr by mail on February 16th. Numerous
wtokbjections were made aslto the submission of all of these
;additional written APA submissiohs reports in writing on February
18th with a Memorandum of Law in support of their exclusion being
filed-on February 19“5' (Letter, 2/18/16; Memoréndum, 2/19/16;
Case Taw, 2/19/16). |
A pre—héariné conference was held February 24th after which
and over objection, Mr. Barr was notified that the Commissioner
would allow the reports of the experts into the Record but would

allow him an opportunity to take the depositions at his expense.



Defendants had previously asked in their APA Submissions for the -
Record tc be left open for the depositions of Dr. Paul Pritchard,
their IME and Dr. Nicholas Lind, but instead of leaving the
Record open, the Hearing Commiséioner postponed thé hearing over
Mr, Barr’s objection.

The case was then not reset for hearing until April 20th and
due to scheduling conflicts had to be réscheduled. Due to the

Commissioner not being in the District and a new Motion filed

.nApril, 13th to, “Compel,” Mr. Barr to sign a Medical Release

T Form, .the Form 50 was withdrawnxgﬁd refiled on April 29tk
#4571 (4/29/16 Form 50). The matter was then finally reset for hearing

:i:pbefore a new Hearing Commissioner on August 31, 201l6.

‘Before hearing, Mr. Barr filed his Amended Pre-Hearing

. Brief, APA Submilssions and Notice of Witnesses and Defendants

filed their Pre-Hearing Brief and APA Submissions. (Claimant’s"

Pre-Hearing Brief and APA Submissions, 8/16/16; Defendants’ Pre-

' ‘Hearing Brief and APA Submissions, 8/22/16). At the August 31st

" hearing; all objections made in writing or in the prehearing

- conferences, or Mr. Barr’s Pre-Hearing Brief (2/24 and 8/31) were

renewed; including the submission of the written reports of Dr.
Eagerton, Ph.D., Dr. Waid, Ph.D., and Dr. Wagner, Ph.D. In
addition to the hearing testimony and the objections made on the

Record, the depositions of Dr. Paul Pritchard, M.D.; Dr. Nicholas

Lind, Ph.D.; Dr. Roland Skinner, M.D.; and Dr. Marshall White, -

M.D. were admitted. The Record was left open for the deposition

of Dr. R. Joseph Healy, M.D., which was not conducted until



September 29th, [Tr. 8/31/16; Depo. Drs.:Pritchard, M.D.;
(3/3/16); Lind, Ph.D., (2/19/16); Skinner, M.D., (12/10/15);
White, M.D., (11/23/15); Healy, M.D., (9/27/16)]:

The Hearing Commissioner issued his Notes for Decision on
November 17t¢, 2016. (Notes for Decision, 11/17/16). Before any
Final Order was filed on January 19“2 2017, a detailed Request
for Recbnsideration Prior to Formal Order was filed by Gerald

Malloy in part because the Hearing Commissioner had not addressed

..an. essential issue .for decision, Mr. Barr’s request for benefits

#= . based on his chronic headaches b&ing caused by or caused to
izbecome -symptomatic by the VOCs and a finding Mr. Barr was not at

o maximums medical improvement and requesting temporary total

'diSability benefits and medical care. (Request for

s"rRebonsideration;1/19/17).

No decision. was rendered on the Request for Reconsideration
and a First Proposed Order was not filed until August 17th, 2017

(First Proposed Order 8/17/17). Objection to the Proposed Order

-was- filed on September 18t and a Revised Proposed Order was

i submitted via email September 18th at 4:44 pm and a Second

Revised Proposed Order was submitted on September 18t® via email

-at 6:26 pm which contained additional Findings of Fact and

Conclusions of:Law.-:(Email Barr, 6:25 pm,. 9/18). Formal

..@biection to the Second Revised Proposed Order and the additional

Findings of Fact and Conclusions of Law was filed September 18th
(letterS»objecting to Second Proposed Revised Order 9/19). The

Second Revised Proposed Order submitted by defense counsel was’

10



ey

filed as the Order of the Commissioner on September 20tk, 2017.°
A-Form 36 Requestvfor Review with 292 exceptions was filed on
Cctober 2, 2017 (Form 30 w/attachments 10/2/17). Bfiefs were
submitted by both parties and 'a hearing was held before the Full
Commission Panel on February 20th, 2018 after which'the”panel

voted to affirm the decision as written with no amendments noted

_on-the Vote Sheets. (Cl. Brief 11/10/17; Respondents’ Brief

11/22/17; FC,Tr. 2/20/18; Vote Sheets 2/20/18). A form Request

for Proposed Full Commission Order was issued and objection to

.:the proposed Full Commission Ordé® was made. (4/10/18). The
Full -Commission Decision -as submitted by defense counselnwas
iy filed on June 5th, 2018 (F/C Order 6/5/18) and a'Nétice of.Intent
‘v to Appeal with exceptions was- filed with this Court June 29°th,

i. 2018 which Notiece of Appeal. with attachments is on file with the

Court. - This Appeal follows.

_ - STATEMENT OF FACTS
It is'agreed Mr. Barr ‘started work with the School District

iion May 27, 2009 as a-commercial painter using commercial paints

i (Cl. APA p. 207). [Commercial paints (oil/solvent) require MSDS

‘Sheets because of the levels of volatile organic compounds -
VOCs.] Prior td going to work for the School District in 2009,
Mr. Barr operated his own house painting business using,
reéidential (water based) house paints.

For the period 2005 to 2010 only, his family doctor, Dr.

Chapman’s records were put 'into evidence. They contain no

11



history -or treatment for chronic/repetitive headaches through

May, 2010 (Def. APA p. 250-257).

ONE ' YEAR AND 3 MONTH AFTER MAY 27T 2009:

-June 15, 2010, Mr. Barr saw Dr. Chapman. for:

"“H/A (headaches) (x) (off/on) for 2-3 weeks (2-3 wks.);
fatigue; taking Tylenol every day.” (APA p. 170);

September 1, 2010 - “persistent” H/A (headaches) c¢ (cause)"
occ. (occupation) ... work excuse from 8/23/10-9/6/10
RTW 9/7/10 ...” (APA p. 169).

iSeptember 13, 2010 -

i “He stated the headache started about 4 weeks. agoc

#r - CT scan ...negative ... he was given a prescription

Ciede unfcrtunately, the headache has persisted. ~He returned
vt to work on 9/7/10 and worked through Thursday and was

released from work ... because of dizziness, fatigue
‘and bBalance issues ,
Goody Powders ... now offer no relief. It persists

throughout the day.” (APA p. 168).(*)

- »September 16, 2010, Mr. Barr returned, per.Dr..Chapman:

't ... “Follow-up of his headache and fatigue evaluation.

‘ Wife states that. she took him to the ER a few nights

L ago. and walted several hours and left without being

wh seen. She stated he had a severe dizzy spell with

gt facial pain and pressure and “looked like he was out of

s it.” Denied any drug use or even OTC medications. He

et recently had an MRI which showed microvascular ischemic
changes ...” (APA p. 167).(*)

He was given medications and an out of work statement and then
Dr. Chapman;récdrdéd,

“as. young as. this patient is with his abnormal brain

MRI, I recommend Aspirin 81 mg daily for now in

addition to further neurological evaluation ...” (Cl.
FA pp. 165-166).

12



[ (*)MSDS-Paints— “SIGNS AND SYMPTOMS OF OVEREXPOSURE” :

headache, dizziness, nausea and loss 9§ coordination...” (Cl.

APA, pp. 49,59.]

On September 23, gglg, Mr. Barr wés seen by Dr. Roland
Skinner, a neurologist who wrote a letter to Dr. Chapman that
same day detailing'a history of dizziness and headaches with

severe headaches that had been continual for the last five weeks.

He alsQ roted problems with concentration. Dr. Skinner recorded
..a very. limited.social history recording that he had been a
%.;chronic smoker but had just quiffémoking and that he worked for
T vthe School district as a, “handyman and painter.” Dr. Skinner,
er“becauée of his relative lack of other risk'factors except for

o smoking, and because of the intractable nature of his headaches”,

"< ordered additional testing. (APA pp. 171-173).
- October .22;-:2010, Dr. Chapman noted Mr. Barr was being
.. followed by a neuroclogist, Dr. Skinner; opined the headaches were

. likely, “tension” headaches; but, he also recorded Mr. Barr

+~stated,
“he was exposed to some lead paint in the Summer and
wonders if this is a contributing factor”. - (APA p.
164). ' '

Dr. Skinner treated Mr. Barr from 2010 through February 21,
2012. On November 15, 2011, he noted. Mr. Barr .was having,
“headaches pretty much every day”; that he had gocd days. and bad
days in reference to how severe his headaches were; and Mr. Barr

noted to him.that, “certain smells will trigger the headaches.”

13



His diagriosis was chronic headaches and at that time it was his
cpinion (15 months later), “a good bit of his problems may be

analgesic rebound.” (APA pp.190-191). Dr. Skinner last saw him

on February 21, 2012 and continued to diégnose him with tension

headaches and as to causation he stated, “and we really had not
come up with any other reasons for his headaches at that point.”
(Dép. p. 29, 1. 23 - p. 30, 1. 15; quote: 1. 14-15).

From October of 2010 until the time he lost his health

4insurance in 2015, Mr. Barr continued to see Dr. Chapman for

'?gchroﬂic‘intractable headaches and! from 2010. to 2012, in addition

7«0 Dr. Skinner, he saw Dr. Chapman on a constant basis,

¢ f11/16/10, 12/13/10, 3/30/11, 4/19/11, 5/2/11, 7/15/11, 8/22/11,

- 8/24/11,-10/5/11, 9/12/12, 10/10/12, 11/19/12]. (APA pp. 141-

:_63) A..
October 10, 2012, Dr. Chapman recorded that:

“I have discussed options as it related to neurological
evaluation. He has an appointment to see Dr. White, a
neurologist here, rather than traveling to Florence and
hopefully this will be a little easier for him to

. ..accomplish as it relates to taking -off of work.” (APA
p. 143).

" Then his treatment with Dr.. Chapman jumped to mid-2013.

‘October 17, 2012, Mr. Barr for the first time saw Dr. -

'Mérshall White‘at his Hartsville office and after taking a

detailed history including his work history as a commercial
painter for the School District, Dr. White issued a work

restriction note:

14



“"No exposure to volatile organic compounds (including
paint fumes). x 6 weeks” (the emphasis/underlining is
on original work restriction statement). (APA p. 75A4).
‘After six (6) weeks, Mr. Barr returned to work and to
chronic -headaches. He continued to see Dr. White, before he
closed his Hartsville office, thén sporédically and mainly saw
Dr. Chapman for treatment from 2012 to 2015 with a continuing
diagnosis of “chronic headache”. (APA pp. 142-198).
In a memo drafted on May 12, 2015, Mr. Larry Stagner, Mr.
Barr’s supervisor‘with-the School District, noted that he had met
twith Mr. Barr both on March 28““%ﬁd again.on May 7%, 2015,
mbecause Mr. Barr was having trouble performing his work due to
ishiis -headaches which on March 28th, his doctors had, “speculated”
.iiwere related to his painting with the School District. Mr.
“nStagner recofded:
“While no doctor’s excuses have been provided to date
: to substantiate these issues and other than a doctor’s
SR excuse provided Oct. 17, 2012 by Dr. Marshall White
' stating, “no exposure to volatile organic compounds
(including paint fumes) for six weeks”, we have nothing
definitive on which to substantiate this assumption.”
(APA p. 199).
‘He noted that Mr. Barr was going to meet again with his doctors
on May 22™ and noted that since the doctors had told him to stay
cut of the VOCs, Mr. - Barr inquired about alternative employment
and he and Mr. Stagner set up an appointment with vocational
rehakilitation and discussed the idea of applying for Social
Security Disability. . Mr. Stagner then advised that,
“our meeting closed with the fact that you need to find

a way to be able to perform your job or to find a
career that you are able to work without making you

15



sick. ....on 5/22 ... I exbect the release to return to

work-as a painter without restriction or to remove you

from work permanently. .I need for you to be able to

perform your job at 100% or I need a resignation.”

(APA p. 199).

In a May 26ttt note, Mr. Stagner noted Mr. Barr and his wife
had presented a doctor’s note taking him out of work until
.fufther notice and another note stating, “fatigue, migraines, and

- memory loss due to VOCs in paint from work”. (APA ' p. 7). On May
29th, -Mr. Stagner instructed a fellow empioyee to go to Sherwin
WiXliams to get the MSDS: sheets. (APA pp. 197-198).
it On June 4th and 5t®, after hi5 initial statement on May 21,

32@15, Dr. White again recorded Mr.: Barr’s headaches and memory

-4loss were-due to exposure to VOCS and that-he had slow mental

. - :processing spéed, headaches, memory loss due to his eﬁposure to
the VOCs in the:paint at work. (APA pp. 10-12, 16).

June 15%,-a claim was filed and June 30tn Mr. Barr was
-notified of repfesentation-by defense counsel. |

Dr. White renewed out of work statements on July 18tk and

_gagain on Septemﬁer 10th, 2015 taking Mr. Barr out of work until
.further notice. (APA pp. 8-9). Also, on September 10, 2015, Dr.
White reaffirmed his opinion stated to a reasonable degreenof
medical cértainty(‘that Mr. Barr’s fatigue, headaches and memory
loss.were.caused‘5y~volati1e organic compounds in the paint at

work. (APA.p. 6);.

HISTORY AFTER HEARING REQUEST
On September 29t having heard nothing and the Defendants

having not accepted the claim, a hearing request was filed.
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Between Dr. White’s May 21st and September confirmational
opinions, and November 4m,‘a§ide from- taking Mr. Barr’s
deposition in September, Defendants did nothing in reference to
médical evaluation or mediéa;'opinion by any physician local ér
otherwise,

Df. White confirmed at his November 23rd, 2015 deposition
that he had iséued a referral on November 3, 2015 to a local
clinical psychologist,‘Dr.:Avie Rainwater, Ph.D. in Florence,
‘Scuth Carolina to perform neuropsychological testing; providéd
. New. -3 to Defendants. ' (Dep. p.lgé—37).'

On November 4, Mr. Barr received a telephone call that an
appointment had been set up for an evaluation-at MUSC to which
< “Mr. Barr initially objected on the basis that it was ﬁot at
reasonable times and places and after being informed, it was for
an-evaluation by a psychologist, Dr. Mark Wagner, Ph.D., on
November 4@, Mr. Barr further objected it was for an evaluation

.not allowed for under the Act and there was no reason that the

.. testing could not be performed as prescribed by Dr. White locally

- by Dr. Rainwater. (11/13/15 Return, Exhibits A-C).

On November '6th, 2015, Defendants filed a Motion to Compel
the attendance at what they referred to as a, “medical
evaluation” but which was for evaluation by Dr. Wagner, Ph.D. in
. Charleston, Soﬁth Carolina. A Reply was filed and the Motion to
Compel was initially granted without hearing. Based on Writs of
Mandamus and Prohibition, a temporary restrainiﬁg order was

issued by the Circuit Court restraining any evaluation and then
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based on a conference with the hearing Commissioner, he granted
Reconsideration and the Mbtioﬁ to Compel was denied by December
22rd Order oﬁ the basis that it was not with a medical doctor but
finding Defendants had a right to an evaluation by a licensed
physician but noting specifically only at, “reasonable times and
places”. (Writ of Mandamus w/Exhibits; Order 12/22/15).

A month later by letter dated January 19, 2016, Defendants

noticed an evaluation.by'Dr..Paul Pritchard, MD not in the

..Florence-Darlington .area but ‘again in Charleston, South Carolina
# for .February 2, 2016. Mr. BarrLBBjected'as not being at,
i “reasonable times and places,” and a Motion to Compel was filed

. on January 27, 2016. In his Reply on January 28th, Mr. Barr

reiterated his two (2) prior objections made in November: first
not being with a medical doctor.second not- being at, “reasonable
times and pléces". He again noted he would attend any evaluation
schedﬁled pursuant to the Act under §42-15-80 as the Circuit
Ccurt had agreed at reasonable times and places. Mr. Barr also
n@ted‘to the hearing Commissioner his December 2274 Order stating
any evaluation was to be at, “reasonable times and places” and as
to time it had been over a month since his Order and was
scheduled February 2m; 22 days before hearing. (Réply 1/28/18) .

After emailing Commissioner, would grant, Mr. Barr noting his

, objeCtion,_advised he would .attend the evaluation to prevent

further delay. (Email, 2/1/16).
February 12, 2016, by regular mail Defendants filed their

first Pre-Hearing Brief noting a deposition of Dr. Pritchard had
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been set for March 374 but also submitting a report issued by Dr.
Pritchard on February 2, 2016, [the Notice of Deposition of Dr.

“Pritchard was not servedién‘Mr. Barr until February 17]; noticing
a Deposition of Dr. Nicholas Lind, Ph.D}; and including a report
from Dr. Mark Wagner Ph.D. dated February 12, 2016. (Def. APA
2/12/16) . |

| Saturday, February 13th, Defendants by mail (received 2/16)
filed a first Amended Pre-Hearing Brief and added yet another
-ieport from Dr.. L. Randolph Waid, Ph.D. dated.February 12, 2016.
2¥(Def. Amended APA 2/13/16).

-:%ﬂ~ Monday, Febrﬁary 15th, (federal holiday), Defendants by mail
: 1ireceived 2/16) added yet another report from Dr. David H.

- YBagerton, Ph.D. as an exhibit. (Def. APA 2/15/16).

‘No request was made to leave the Record open for either the

~.«i deposition of Dr. Wagner Ph.D. or Dr. Waid Ph.D. or Dr. David

. ..Eagerton, Ph.D.

On February 18th, Mr. Barr noting that February 13th was a
%Saturday and Monday, the 15th was a federal holiday and that none
7of - these reports were received until February 16, filed his

objection tO‘fhéfsubmission of any of these records ‘as being late-
and inappropriately filed/served. (2/18/16 letter). In addition,
he notified fhe Commissionﬂthat he would be fiiing a formal
notice of objection to the admission of any of this as evidence
at.the Irearing and would be filing a Memérandum of Law in Support
thereof -which was filed with the Commission on February 19%h. He

also objected to the Record being left open for the submission of
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any of this late filed documentary evidence. (Objection 2/19
w/law memo) . |

A pre-hearing conferénce,was held on February 24th at which
the Commissioner “continued” the hearing to allow for the
deposition of Dr. Pritchard; allbwed for the admission of these

late filed reports; notified Mr. Barr that the Commissioner would

not subpoena these doctors to any hearing; and that if he wanted

to exercise his right to cross-—examination of any of this

.;docﬁmentary"evidenceathat he would have to.:schedule, at his'pwn

éméxpenser the depositions of thes&® doctors. - : N

The hearing was later reset without agreement for April 20,

({52016 in Columbia, Sou%h Carolina. Note, after notice of the
Egreséheduled»hearing, COunsel again objected to the late filed
...:documentary. evidence aﬂd.that Defendants,éould:not booﬁétfap,that
.-evidence into being timely .filed because the Commissioner had

--rescheduled the hearing.

Mr. Bérr; because of a conflict on April 20" and because

wthe ‘matter was not being reset in Hartsville, had to withdraw, the
quorm 50 by letter dated April 19th, Mr;'Barr also requested that

.2 hearing be held on motions before a hearing, which hearing was

not set and this entire matter was then transferréd to the next
jurisdictional Coﬁﬁiséioner.. |

Although the'Regulations do not require refiling wheré there
is no change in the request for ‘hearing, "another Form 50 per the
diréction-of the Commission, was filed and a responsive Form 51

was filed. (4/19 #50).
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Subsequently, this matter was reset before Commissioner
Campbell and APAs and Pre-Hearing Briefs were refiled, all
objections to evidence were renewed and this matter was then
heard. At the August 31“‘hearing the Record was again left
open, this time. for the déposition of Dr. R. Joseph Healy, MD.

The evidence submitted shows that Dr. White, Mr. Barr’s
treating neurologist gave Mr. Barr an out of work statement én

May 21st, 2015 and stated at that time to the employer that it

:was his opinion' Mr. Barr’s migraine headaches, memory problems
“and fatigue were due to exposuiéﬁfo VOCs (volatile organic
wcompounds) in the paint at work which opinion he reaffirmed as

n*his opinion stated to a reasonable degree of medical certainty on

-.September 10th, 2015. (APA pp. 6-7). He restated that opinion

wand that Mr. Barr was suffering from an encephalopathic condition

“withat had resulted in severe permanent brain damage on October
~‘21“) 2015 and then after review of the neuropsychological
‘testing of Dr. Lind on December 23r¢, 2015, stated those

s#-neuropsychological tests confirmed his opihion. After review of

“.the MSDS sheets that repeated and prolonged over-exposure to

solvents was associated with permanent brain and nervous system
damage, he stated it was his opinion the encephalopathic
condition was caused by exposure to the‘VOCs.and that knowing the
nature of Mr. Barr’s Jjob it was more probable than not that his
eprsuré to VOCs in the workplace came from a dermal, or in other
words skin exposure as much as it did from inhalational exposure.

(Cl. APA pp. 1-2).
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Dr. Nichplas Lind, Ph.D. submitted his report fhat the
neuropsychological testing confirmed Mr. Barr’s cognitive
complaints were consistent with brain damage secondary to
.volatile organic compoﬁnd éxpdsure.

Dr. R..Joseph Healy, Jr. who beCameiMr. Barr’s treating
neurblogist-on or about March 31st of 2016 stated the opinion
that Mr. Barr’s severe chronic headaches and fatigue were caused
by his exposure to commercial paints andithe VOCs in those paints
;aqdithat Mr. Barr required medical treatment including

simedications and follow-up medical’ care for his~p£oblems stemming
#from that work-related exposure. However, Dr. Healy stated the
ir;.opinion that Mr. Barr was not at maximum medical improvement due
.to his chronic headaches and fatigue and was in need of
“additionél evaluation and treatment for those problems. He also'
stated that as a*neurologist, he had treated séveral other
- patients with problems related to exposure to commercial. paints
. and that again all of this was due to his exposure to VOCs in the
wircommercial paints in his job as a commercial painter for the
-«.Darlington County School District. Dr. White, Dr. Healy and Dr.
Lind all reaffirmed their opiniohs in their depositions. (Depo.
‘White, p.* 69, 1. 24-p. 70, 1.4; Depo. Healy, p. 39, 1l. 8-15;
Depo. Lind, p. 47, 11. 7-18). |
The only other, “medical” opinion evidence in the Record -

came from Dr. Pritchard. Dr. Paul Pritchard, M.D. in his

February 2md, 2016 report confirmed as his assessment:
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1. That Mr. Barr was having headaches and cognitive
impairment which by history were consistent with chronic daily
headaches. Based on his examination he statéd Mr. Barr did not
have findings that would support a diagnosis of encephalopathy
but then he specifically noted:

“I cannot speak authoritatively on the potential for
impairment from the various paint and other. compounds
to which he reports on the job exposure ... as I
explained to Mr. Barr and his wife, I would recommend
that ‘he be evaluated by an'bccupational'medicine
physician who has training and experience in.
toxicology."” (Def APA p.. 407).

.ﬁﬂnuhis-deposition, Dr7~Paul Pritéhard, the only other medical
didoctor to actually physically examine Mr. Barr, confirmed that
.pased on his evaluation and his review of the medial records from
2010 through 2016 that Mr. Barr suffered from severe headaches.
~Question: “In your opinion does he have a chronic headache
"problem?” Answer: “He does”. (Depo. p. 82, 11. 17-19).

He also reaffirmed his recommendation that Mr. Barr be seen .
iby-an occupational medicine specialist with a specialty in
&ﬁtoxicology because he,

W “thought they could shed more light on’ the tOXlCOlOglC
components than I could”.

He also stated that he did not have enough information about Mr.
Barr’s exposures and that he was,
“not knowledgeable about how much he had when and I'm
not a toxicologist. I don’t want to overstate my
qualifications.” -

(Pritcha d Depo. p. 106, 11. 19-22; p. 98, 1l1l. 21-p.99, 1. 1).

In addition, Dr. Paul B. Pritchard in his evaluation report based
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on his independent medical evaluation referred to the fact that
he had,
“reviewed the list of documents which Ms. Barr

furnished to me in advance of the appointment“today.”“
(Def. APA pp. 403-404). '

»Those medical and other records referred to in his report were
not provided.to Mr. Barr in advance of and. only after the
evaluation; and included in addition to medical-records the
depositions of‘Mf, Kénneth Earr and Mr. Larry Steigner and a
trénscript'df Mr. Barr”s.schooi records. (Def. APA, pp. 404-
- #A05) .
e Commissioner Campbell issued his written findings on
{}Névember 17th, 2016. January 19%h, 2017, Gerald Malloy filea for
. reconsideration .in part because Commissioner Campbell had not
+ addressed Mr. Barr’s request for benefits based on his chronic
-: headaches being.caused~by:or caused to becomé symptomatic by the
. VOCs and under which he was requesting only temporary total
: disability, medical care and a finding he was not at maximum
s medical improvement. The first proposed Order was not filed
auntil August 17, 2017, nine (9) months after his-directives and
bne year (< 2 weeks). after the hearing.‘
' . ' ARGUMENTS

I. MR. BARé ﬁAéibéﬁiEB}DUE PROCESS BY THE ADMISSION OF
DOCUMENTARY EVIDENCE OVER OBJECTION DENYING HIM THE
RIGHT OF CROSS-EXAMINATION AND BY SHIFTING THE BURDEN.

OF EXPENSE TO THE :INJURED WORKER TO EXERCISE THAT
CONSTITUTUIONAL RIGHT. '

Prior to the hearing .set for February 24, 2016, on February

16th, Mr., Barr received in the mail multiple Pre-Hearing Briefs.
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(PHB) and Administrative Procedures Act admissions (APA’s)

containing notice of the intent of Respondents to submit written

documents at the hearing as evidence which purported to be
reports from: 2/12 PHB/APA, Dr. Paul Pritchard, MD and Dr. Mark
Wagner, Ph.D.; 2/13.PHB/APA, Dr. L. Randolph Waid, Ph.D.; 2/15
APA, Dr. David Eagerton,iPh.D. The 2/12 and 2/13 PHB’s requested
the Record be left open only for the deposition of DPr. Paul

Pritchard (3/3). On 2/18 in writing and with written supporting

i .Memorandum of Law.on 2/19, Mr. Barr objected to the submission of

“irthese -documents including objecﬁﬁ%ns of vioclations of due
wimprocess. Mr. Barr very importantly under U.S. and S.C. Supreme
~-Court and this Court’s decisions requested the Commission issue

‘*asubpoenas-undervS.C. Code §42-3-150, for these alleged experts

~and adverse witnesses to appear at the hearing so Mr. Barr could

- . exercise his due process right of cross-examination.

At the time for the hearing on February 24th the Hearing

-+ .Commissioner, after a pre-hearing conference, instead of holding
-i# the hearing and adjourning the hearing pursuant to Regulation,
“i;=WCC Reg. 67-613, to allow defendants depositions, to the

prejudice of Mr. Barr cancelled the hearing. . Prior to and at the

time of the hearing, the hearing Commissioner refused to issue
Commission subpoénas;.ovérruled the-objectiono aovising_that he
would admit those reports. and held that Mr. Barr could exeroise
his right of cross-examination by scheduling and oaying for
depositions of the Respondents’ adverse and alieged experts. At

the August 31st, 2016 hearing, all the objections placed in
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writing back in February and all objections wekre renewed and in
addition thereto, other objéétions were made to both the report
and deposition of Dr. Paul Pritchard (Tr. 8/31/16). The Hearing
Commissioner’s decision Was based on the opinions of Dr.
Eagerton, Ph.D.; Dr. Wagner}.Ph.D;; Dr.'Waid, Ph.D.; and Dr.
Pritchard, M.D. (Order 9/20/17).

In an administrative proceeding, due proqess requires the

opportunity to. confront. and cross-examine adverse witnesses.

. Goldberg v. Kelly, 397 US 254, 90 S.Ct. 1011 (1970). Where

' . ' ' e ' ' ' ’
Foimportant rights turn on questions of fact -in an administrative ..
. setting, one whose word would deprive a person of his or her

. 1livelihood or property rights must be subject to-cross-

" ‘examination. - In Re: Vora, 354.8.C. 590, 582 S5.E.2d 413 (2003),

Brown v. State Board of Education, 301 S.C. 326, 391 S.E.2d 866

(1990). The mandatory right to cross-examination of adverse

..Witnesses has specifically been affirmed by this Court in the

. ..case of Smith v. S.C. Dept. of Mental Health, 394 S.E.2d 630, 329

#.8.C. 485, Rehearing denied, Cert.: granted, affirmed, 335 S.C.

© 396, 517 S.E.2d 694 (1997).

South Carolina Constitution, Article I, -§22 confirms tha?»in
administrative: procedures the constitutional right to-due'prgcess
of law applies .and S.C. Code §1-23-330(3).specifically provides -
that in all administrative proceedings, the right to cross
examination is preserved and under sectién (4) thét documentary

evidence may only be admitted,
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“where the hearing will be expedited and the interest
of the parties, “will not be prejudiced substantially”,

by such admission. The U.S. Supreme Court in conformity with the
Federal Administrative ‘Procedures Act in' a Social Secority
hearing, held the right of cross—examination extends tormedical
reportS'and~such dooumentary evidence ﬁay not be admitted where
the claimant has specifically preserved his right to cross-

examination by reguesting that,sobpoena3~be_issued to exercise

that right at the hearing.: Richardson vL*Perales; 402 U.S. 389,
91 §. Ct 1420' (1971, '(written medical doctors’ reports based on
rwp onal examination of claimant admitted where Social Security
iwclalmant did not request administration issue subpoenas requiring

?udoctors to appear to exercise right of cross-examination).

'Quotlng Justlce Douglas dissent (Justices Black and Brennan

“:coneurrlng) only Lhat cross-examination is. requlred regardless of

a subpoena request in an.administrative hearing:

“This case is miniscule in relation to.the staggering
problems of the Nation. But when a grave injustice is
wrecked on an individual by the presently powerful

. federal bureaucracy, it is a matter of concern to
everyone, for these days ‘the average man can- say,
“there but for the grace of God go T

Review of the evidence is of no value to us.' The vice
is in the procedure which allows it 4in without testing
it by cross-examiriation. Those defending a claim look
to defense-minded -experts for their salvation. Those -
who press:for recognition-of a claim look to other
experts. The problem of the law is to give advantage
to neither but to let trial by ordeal of cross- -
examination distill the truth.”

In Green v. McElroy, 360 U.S. 474, 79 S.Ct. 1400, (1959) wherein

the Supreme Court held that the government contractor could not
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be deprived of his position based on documentary evidence
submitted at a hearing wherein he was not allowed to exercise his
right of cross—examination,'The Supreme Court quoted from 5
Wigmore on Evidence (3rd ed) s'136>:
“For two centuries past, the policy of the Anglo-
American system of Evidence has been to regard the
necessity of testing by cross-examination as a vital
feature of the law. The belief that no safeguard for
testing the value of human.statements is' comparable
to that furnished by cross-examination, .and the
conviction that no statement (unless by special
exception) should be used as testimony until it has
; - been probed and sublimated.by that test, has fouﬁd
P ~increasing strength in lengthenlng experience.
R The Defendants sought and pald for this alleged expert
i 'evidence to deny Mr. Barr his entitlement to benefits under the
iinforkers’ Compensation Act. They were the ones that sought to
- place these documents into evidence and it was their burden to
. pey for their submission. . Mr. Barr sought to exercise his llght
. to cross-examine these documents and these opinions by requesting
-ithat the Commission .issue subpoenas for these adverse witnesses
:-to appear so he exercise that right. That was not granted.  The
QﬂReSpondente who wanted to submit this evidence, when objection
BECRS made by Mr. Barr .and he sought to cross-examine this evidence
which he noticed prior to the hearing could have either brought
these . witnesses to.the hearing or requested a eohtinuance to
allow for their appearance under Reg. 67-613 (A-B) or in the
alternative, the Respondents who wanted this evidence into the

Record under Reg. 67-613(C) could have moved for adjournment of

the hearing as this Court sanctioned as specifically affirmed in
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Morgan v. JPS Automotives, 321 S.C. 201, 467 S.E.2d 457 (SC App.

1996), cert. granted, cert. dismisséd éé‘improvidently granted
326 S.C. 261, 486 S.E.2d 263.

The Respondenté did not seek any of these in feference to
the documentary evidence sought to be admitted and it should have
been excluded. The Reépondents wantéd these documents into
evidénce, Mr. Bafr sought to preserve his right to cross-

examination and the evidence should have been either excluded or

ithe Respondents directed to submit it in such a fashion as would
~ipreserve Mr. Barr’s right to cross-examination under due process
y+cf law. The Commission erred as.a matter of law by failing to

- issue Commission subpoenas or by excluding this documentary

'pevidenc?; and by not complying with its own Regulations by either

'-excluding the evidence or granting an adjournment for depositions

and not by improperly simpiy continuing the hearing indefinitely
and shifting the burden of expense to the injured worker.

On a final note, and in substantiation of this argument, the

"i',Court will find that from the inception of the Act in 1936

i-through 1999 the statutes, -case law and Regulations of the

Commission all provided for the submission of all testimony and

evidence with cross-examination at the hearing but with the right

to take a de bene 'esse deposition of a witness for submission at

the hearing. [S.C. Code Ann. 1962, and S.C. Code Ann. 1976, Re.
67-12, S.C.-Code Ann. 1976 Reg. 67-612 (eff. 4/24/92)]. From
1992 through- 1999, Reg. 67-612(F) provided as to submissions of

reports under the APA:
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“F: The report may be admitted if:

1. ~ The opposing party conseénts

2. The expert attends the hearing. The expert
may testify and shall be subject to cross—examination;

3. The de bene esse deposition is taken before

the hearing. (emp. added) .

In 1999, the Regulation.Was chénged simply to be in
éccordance'with>the Admirniistrative Procedures Act, §1-23-330.
There was no new allowance created by Regulation for the
~submission of a report in derogation of that statutory mandate

;iwhich:includes the right of: cross-examination-or for the

’ubmission‘of.piejudiéiql dodumeﬁ%ary evidence. over objection.
“#i"See specifically Reg. 67-612(F) which still provides that the

parties may consent to the submission of documents outside of

. meeting the requirements of the remainder of the section
o concerning,documentafy e&idence. .The requireménts-of due process
and‘our U;S.rand S.C. Constitutions haﬁé never changéd. The
.. decision of the Commission should be reversed due to this error
ijf law and/or at a minimum reversed and remanhded for a de novo

~ hearing.

1I. A'I',HE COMMISSION ERRED AS A MATTER OF LAW BY »AE'IRMi’NG THE

T DECISION OF THE HEARING COMMISSIONER WHEREIN THE HEARING
-COMMISSIONER FAILED TO MAKE DETAILED :FINDINGS. OF FACT AND

' CONCLUSIONS. OF LAW ON AN ESSENTIAL ISSUE PRESENTED TO HIM
FOR DECISTON AS IS REQUIRED BY BOTH STATUTElAND'CASE:LAW.

Commissioner Campbell issued his Notes for Decision
including his findings of fact based on a review of the evidence
on November 17, 2016. (Notes 11/17/10). 'Subsequently before an

Order on January 19th, 2017, Mr. Barr asked for reconsideration
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spécifically on the basis Commissioner Campbell had not addressed
nor had he made findings or a.décision on one of the essential
issues ;and bases upon which MQ. Barr was requesting benefits;
i.e. he specifically requgs?ed benefits‘based on the opinion of
Dr. Healy that Mr"Bart éufféied from chronic ﬁeadaches caused by
or aggravated by his exposure to VOCs in the commercial paints
used as a paintef for the District and that Mr. Barr was not at

maximum medical improvement (Malloy ltr 1/19/17, p. 2, #2). The

.sessential issue. the request for temporary total disability

Boo e . . . B ' : ',..-.A,‘ ; , . - ) i )
HWibenefits and the provision of medical care until Mr. Barr reached

i

dimaximum medical improvement based on Mr. Barr’s “disabling”
vhicondition: chronic¢ headaches is nowhere addressed in Commissioner
~Canpbell’s Notes for Decision.

~+ ...After this was brought to the Commissioner’s attention first

in January 2017 and again after the first proposed Order was

~+submitted to the Commissioner in August 2017, which proposed

i1 0rder did not address this essential issue, the Defendants then
4--submitted a second proposed Order without any further findings by
it the Commissioner and in that second proposed Order made

additional findings of fact and conclusions of law on that

. essential issue. Again, those findings and conclusions were

never made by Commissioner Campbell. There is absolutely nothing
in .the Record to indicate that these are  the findings of fact of
Commissioner Campbell in reference to that specific issue and

that specific requést»for benefits. These findings of fact in
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tﬁe Order are simply nothing more énd nothing less than findings
of fact that were made by defense counsel addressing these~issues
after Mr. Barr asked for reconsideration. because they had not
been addressed.by Commissioner Campbell.

| Unider statutory law, SC Code §42?9—5 and under the prior

decisions of the South Carolina Supreme Court and specifically in

such decisions as Drake v. Raybestos-Manhattan, Inc., 241 SC.116,

127 SE2nd 288 (1962) the Commission is required to make detailed

. findings. of fact and'.conclusions of law. Tt is the,

L oydr o MNduty of the- Comm1°¢1on +o make specific. findings of

REREIN fact upon which a Claimant’s entitlement to
s compensation may rest and upon which the amount of
= compensation due to him may be calculated by one of
the statutory formulas”. (emp. added).

. The findings of fact and conclusions of law on the essential
. factual issues .before the Commission fer decision must be, -

“sufficiently definite and detailed to enable the
appellate court to prqperly determine. whether the
Coon findings of fact are supported by evidence and whether
‘vt the law has been properly applied to those findings.”
: (emp. added). Drake, supra, 127 S.E.2d at 292.

millhere the Commission itself, not defense counsel, does not make
idetailed findings of fact and conclusions of law on an essential
iissue for decision by the Commission,-it is. reversible error and

the case must be remanded for a hearing on those issues. Hill v.

-J@nes,4255 sC 219, 178 SE2d 142 (1970); Arlstlzabal v. I.J.

“Moodside-Division of Dan River, Inc., 268 S.C. 366, 234 S.E.2d 21

(1977) .
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Commissioner Campbell simply did not make detailed findings
of fact and conclusions of law on an “essential issue” for
decision; i.e., the specifiC‘requestlfb£7benefits based on Mr.
Barr’s chronic headaches caused by VOCS'for temporary total
disability benefits and mediéal care until he reached maximum
mediéél improvément from his chronic disabling headaches and

having not ‘done so, the Defendants cannot be allowed to simply’

fill in the blanks. (Def. email 9/18/17, 6:25'a.m.; Cl. Email
..9/19/17, 4:06 p.m.).

¥ 'III. THE COMMISSION ERRED AS A MATTER OF LAW BY ADMITTING THE .

EVALUATION REPORT AND THE DEPOSITION OF DR. PAUL B.
PRITCHARD, III, M.D.

After a hearing was noticed on December 2274, 2015 for

.+ February 24th, 2016, on January 19%h, 2016, Mr. Barr received a
+ letter, without®any records setting an IME evaluation with Dr.
i« Paul B. Pritchard for February 274, pursuant to S.C. Code §42-15-

© -80. .Fbllowing the evaluation of February 27 on February 4%k, two

(2) déys after the evaluation as is set forth in the Record, Mr.

Barr received a 3” stack of medical records that had been

E,provided to Dr. Paul B. Pritchard on December 8th, 2015.

In his Memoérandum of Law in support of his written

objections on February 18%, this summary of facts about the

. scheduling and first contact with Dr. Pritchard on December 8%,

2015 being without notice to Mr. Barr, no notice to Mr. Barr_éf

any records being provided until January 19%" and no records
until February 2°¢ was noted and the report from Dr. Pritchard

was objected to and sought to be excluded based on the violation

B
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of 5.C. Code §42-15-95. (Ltr. 2/18/16).. The submission of
records to Dr. Pritchard and the scheduling of his deposition
weré confirmed at his deposition. (Dep. 3/3/16, p; 97, 11. 2-23).
S.C. Code §42—15~80 specifically gives Defendants the-right
to have an_independent medicai evaluation conducted by a
qualified physician as designated and-paid for by the employer or
the Commission. S.C. Code §42-15-95(B) provides that a health

care provider who provides, “examination” or treatment for any

~injury, disease or condition for which compensation is sought

*”4underuthe provision of the title,;” may communicate on various

[

dtems/issues such as medical history, diagnosis and causation

with the insurance carrier without the employee’s consent.

However, when a physician performs any, “evaluation”, that

. statute mandates that the, “employee must be. (B) (1):” notified

that the discussion or communication is going to take place and

. this notification “must occur prior to the actual discussion or

; . communication” or (B) (2) advised of the nature of the discussion

- or communication, “prior to the discussion or communication” and

the employee must be “provided with a. copy of the written -

- qguestions at the same time the questions are submitted to the

healthcare provider.” . An employee must also beApfovided with the

- response -of the healthcare provider. The report of Dr:. Pritchard

dated February 2, 2016 was not received by Mr.. Barr until

February 16th when it was submitted as part of Defendant’s APA

.Submissions. More importantly, the statute further: mandates.that
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any discussion or communication, medical reports or opinions
obtained,

“in accordance with this 'section wilkl not constitute a
breach of the physician’s duty of confidentiality but:
any discussions, communications, medical reports, or
opinions obtained in violation of this section must be
excluded’ from any proceeding under the provisions of
this Title.

The Respondents cannot “unring the bell” and bootstrap. compliance

by'taking a deposition-after they had violated the statute.

' State-Record Co., Inc. v. State, 332 S.C. 346, 504 S.E.2d 592

“(1998). 1In this case, there is no question that the Respondents:
i#: without telling Mr. Barr communicated with Dr. Pritchard on
7;December 8th and actually wrote him at his home address and sent

’*Jnim 3” of records for review in antic1pation of the evaluation

- Mr, Barr had no knowledge of Dr. Pritchard even-beinc contacted

until January 1ch and then was not provided any records until

- two (2) days after his examination. The statute specifically

'+ ‘mandates that where any evaluation is performed by any health

“care provider that the Claimant is to be given notification: 1)

“ithat such evaluation is going to take place or 2) at the same

itime as the communication and the substance of the communication

is given to the.provider; There is no exception for a medical
evaluation under. §42-15-80.

The Respondents having violated this section, the evidence
from Dr. Pritchard should have been excluded by the-Commission.
IV. THE COMMISSION ERRED BY AFFIRMING THE DECISiON OF THE

ORIGINAL HEARING COMMISSIONER ASSIGNED TO HEAR THE CASE WHO
ALLOWED THE RESPONDENTS TO  SEND MR. BARR FOR AN EVALUATION
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BY .DR.- PAUL B. PRITCHARD IN CHARLESTON, SOUTH CAROLINA IN
VIOLATION OF S.C. CODE §42-15-80 AND HIS ORDER.

In November of 2015, the Defendants'scheduled an evaluation
with Dr. Mark ‘Wagener, Ph.D. to which Mr. Barr objected as' being
not with a, “medical” doctor and also'noﬁ beihg at, “reasonable
times and places” to where he lived in Hartsville, South

Carolina. - The Defendants filed a Motion to Compel attendance

'which was'initially'granted (although there is .no right under the

statutory authority of the Commission to compel ‘anything). ' Mr.

#-Barr filed for Writs of MandamquanlerohibitiOD in the Circuit
i Court which resulted in a temporary restraining order restraining

withe Defendants from sending him to any evaluation on the

wipreliminary basis that such evaluation was in violation of the

“Commission’s:statutory authority. A telephone conference was

. then held with.Commissioner Beck after which Commissioner Beck

granted a Motion for Reconsideration; denied the Defendants the

+ right to send Mr. Barr directly to a psychologist; but found that

-the Defendants had the right to .schedule an evaluation with a
?ﬁlicensed, “medical” dector or surgeon, and Commissioner Beck put

win his.Order, that, “such evaluation was to be  at reasonable

times and places”. (Order 12/22/15).
Although the Order was issued on December 227¢, the

Defendants did not schedule or notify Mr. Barr of any evaluation

until January 19th and then notified him of an evaluation to be

performed by Dr. Pritchard in Charleston, ‘South Carolina on

February 2nd just twenty-two days (22) prior to the rescheduled.
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Hearing on February 24, 2016. Mr. Barr again objected on the
basis that the evaluation was-in violation of SC Code §42-15-80
land specifically.in violation of the provision of thé Order that
the evaluation must be at “reasonable times and places;” which
has been interpreted by the Supreme Court to mean the county or

the area 'in which the Claimant lives unless there is a showing of

just cause. Young v. Singleton Lumber Co., 236'S.C.'454, 114
S.E.2d 837 (1960). |
e The Defendants again filed-a Motion to Compel and that
éfMotidn to Compel set forth no réSson orvjustification as to why
ﬁitherexgéslnot a licensed medical physician or surgeon within the
‘:Florence-Darlington-Hartsville area that could perform the
- independent medidal evaluation sought to be-performed by the
. ;Defendants.' Commissioner Beck by email then advised the parties
V heAwould order'fhat.the evaluétion take place and Mr. Barr, over
. 1and noting his objection, attended. the evaluation with Dr.
- Pritchard. (Cl. Ltr 1/22).
T The problem with allowing this eXamination was further
ye=compounded by the fact that Mr. Barr’'s requested hearihg for
benefits in February was then continued to allow the Defendants
the opportunity to take. the depoéition of Dr. Pritchard.
Although the evaluation was performed on February 2@ and his
-report is dated Februaryv2ﬁh the feport was not given to Mr.
Barr for review-until February 16t as parﬁ of the Defendants’
APA Submissions mailed February 12th, Further, although the

defendants had known about the treating neurologist, Dr. White’s
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opinion since May 21st. 2015; Defense counsel had been involved
since June 30t" 2015; and a Hearing had been set for January 7t
which was continued once to February 24th, they did not schedule

an evaluation until February 27 and the February 24t hearing was

continued. Because of the continuance over objection in violation
of Rule 67-613 and in spite of Mr. Barr’s right to speedy
benefits, no hearing was held until August 2016. Subsequent
..thereto, Commissioner Campbell. based his-decision almost entirely
.ii.on the opinions of Dr.- Pritchard/Dr. Eagefton.

MI;NBarr”does not“question the right. of the Defendants to

4?3obtain an examination under SC Code §42-15-80 as long as that

examination is in accordance with the provisions of that Code
't- section and is requested in a timely manner. That Code section

specifically provides that the Claimant shall submit himself to,

“examination, at reasonable times and places, by a qualified
physician or surgeon designated and paid for by the employer or

the Commission”. The Supreme Court has specifically held that

#:> generally reasonable times and places means theicounty or the

area wherein the Claimant resides. In Singleton v. Young Lumber

Co., 236 SC 454, 114 SE2d 837 (1960), where the Claimant lived in
Georgetown -and the Deféndants sought an‘examination by an
-orthopedic surgeon ih Charleston, South_Caroliné and where the
Commission found that there were qualified physicians Oor surgeons
in the Georgetown area to perform the evaluation, the Court held

the Commission should not order and the Claimant was justified in
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not attending such examination. In this case in addition to the
over eight-month delay in requesting an independent medical
~evaluation in reply to both the original Motion to Compel and the
'subsequént Motion to Compel, Mr. Barr took the position that |
there were qualified physicians and suigeohs in the Florence-
Darliﬁgton—Harpsville area thatAcould perform the evaluation
requested by the befendénts._ The Defendants made no showing that
there were no qualified physicians or surgeoﬁs or even that there

,were'no4Qualified physicians or surgeons  in the specific .
Lspecialty. from.which the Defendafits wanted Mr. Barr to be -
rmexkamined. Thus there was no just cause as is'reduired by Rule 67-
©l3 for postponément much less canéellation. The Commission erred

- by Qrdering'Mr.‘Barr to attend the evaluation by Dr. Pritchard

- ..and then basingﬁits décision‘on thét evaluation especially where
...‘there was  :no showing by the Defendahts that there were no
- qualified physicians or surgeons to conduct the evalﬁation in the

Florence-Darlington-Hartsville -area or just causé.for the delay

i requesting i£ or for postponement of the Hearing.

‘1.4t The Claimant has the burden of proof to prove his
efititlement to behefits under the Act and the Defendants have a
very limited right, and Mr. Barr would reiterateia vefy limited
right, to have :.an evaluation performed. That riéht»is limited in
two regards; 1) it is. limited to an examination by a qualified
physician or surgeon; and 2) it must be at reasonéble times and
places which has been interpreted to mean in the area in thch

the. Claimant lives unless there is a showing of just cause.

39



V. THE COMMISSION ERRED AS A MATTER OF LAW BY AFFIRMING THE
HEARING COMMISSIONER’ S DECISION WHICH WAS IN PART BASED ON-
THE REPORT AND OPINION OF DR. EAGERTON, PH.D.

In addition to the other reasons that the reports and
documenta:y evidence submiﬁted from Dr. David H. Eagerton, Ph.D.
should have been excluded by the Heafing’cémmissioner, Dr.
Eagerton’s report served as the pivotal basié for the
Commissioner’s decision.wherein he quotes under his Findings for
Decision No. 12:

“On 02/14/2016 Dr. David H. Eagerton of Presbyterian
‘College.opined to a reasonable degree of scientific
and medical certainty that ‘Claimant’s symptoms are not -

likely due to exposure to VOCs while he was.employed -
by the Darlington County School District.”

Dr. Eagerton, Ph.D. is the only “alleged expert” that states .an
“opinion from either a scientific or medical standpoint. The only
-+ rother evidence in . the Record about there not being a relationship
“‘between the VOCs and the employment is set. out in Findings for
" DPecision No. 14 that Dr. Paul Pritchard could not,
“be sure to a reasonable degree of medical certainty
whether the headaches Claimant reports were. caused by
‘his alleged ekXposure to VOCs at the Darlington County
School District.” (Hearing Commissioner’s Notes No.
14).
In his report, Dr. Eagerton states his opinion is stated to a
.reasonable degrée of, “medical” and professional certainty. Dr.
"Eagerton is a Ph.D. not a medical doctor.and not in the state of
Bouth Carolina. It is the unauthorized practice of medicine,

totally improper anc beyond .his ”“alleged” credentials as an

expert (assuming as true the hearsay in the documentary evidence

40



concerning his credentials) for Dr. Eagerton not a medical doctor
to state a medical opinion; . There is no substantial evidence in
the Record that he is qualified by backgrcund, experience or

training to express a medical opinion. Wilson v. Rivers, 357

S.C. 447, 593 S.E.2d 603 (2004). Since the decision of the
hearing Commissioner, is based upon the “medical” opinidn of Dr.
Eagerton, the decision_must'be reversed; or at -a minimum remanded

for review without it.

,VI.. -THE COMMISSION: ERRED AS A MATTER OF LAW BY DENYING MR. BARR

N1 _:jﬁBENEFITS BASED ON THE RELIABLE PROBATIVE AND SUBSTANTIAL '

JEVIDENCE IN THE.RECORD.

‘“There is simply no substantial evidence in the Record other
than that Mr. Barr’s severe headaches were either caused by or.

were aggravated ‘and caused to become symptomatic by the his

- .exposure to the commercial paints which he used in the workplace.

- Where there 'is no substantial evidence on an essential issue for

decision by the Commiséion, the decision of whether or not the

Glaimant is entitled to benefits constitutes a matter of law for

-

-zdecision by the Courts.

It is axiomatic that the Act shall be liberally construed in
favor of benefits to the injured worker and any reasonable doubts -
shall be resolved in ‘his favor. The Claimant need only prove his

1
i

entitlement to benefits by the simple burden.of proof of proving

w1 by a preponderance. of the evidence his entitlement to those

benefits. As a matter of law the burden of proof by a
preponderance of the evidence simply means that if the scales of

justice tip ever so slightly in favor of the Ciaimant, then the
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_Commission must award benefits. Our Courts have held under that
burden of proof that if there is any, “reasonable‘inference” from
the evidence whether that be:qirect_or‘circumstantial or
otherwise, the Commission should award benefits.

There is a grosé misUnderstanding and confusion confusing
the Claimarit’s burden of proof by a preponderance of the evidence
withlthe substantial. evidence rule. To meet his burden to be
entitled to benefits, the Claimant must only prove or put forth
evidenqe of sufficient substance, “to afford a reasonable basis
-farﬁu;ﬁV anr award of benefits unaér the.Wofkers! Compensation

Act. Hudson v. South Carolina State Ports Authority, 399 sSc 381,

’732 SE2d 500 (2012). The Commission must apply that
‘preponderance of-the evidence standard as to whether or not there
-1 a reasonable basis  for making an award and once the Commission
has:applied that standard, the legal standard on appeal
completely flips and the reviewing courts must apply the
substantial evidence rule to see if there is any substantial

evidence in the Record to support the decision. Lake v. Reader

Construction Co., 332 SC 242, 498 SE2d 650 (SC App. 1998). It is

: beyondfquestion that Mr. Barr put forward sufficient evidence to
tip the scales ever so slightly in his favor and thére beiﬁg a
reasonable basis for an .award, the .Commission did not as a matter
of law apply thefstandard,which the Coﬁmissipn must .apply and
award’benefits to Mr. Barr.

While the burden of proof may be met by éither'

circumstantial or.direct: evidence, where. the circumstances  lead,
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Man unprejudiced mind to reasonably infer the injury was caused

by the accident”, the Commission should award benefits. Tiller

v. National Health Care Center of Sumter, 334 SC 333, 513 SE2d

843 (1999). The hearing Commissioner in.this case simply took
his eye inadvertently off of Mr. Barr{s actual burden of proof
and that under the undisputed facts Mr. Barr met that standard.
The following facts both circumstantial and direct are
uncontradicted in the Record.

1.+ There is no evidence in. the Record for at least 10

years. priox to .2009 of-any'treaﬁﬁent ever for chronic headaches

and no :more than one or two times that Mr: Barr was treated for a

headache -even as a symptom related to a common cold or a sinus -

+~dinfection.

P2 There“is no evidence of any exposure to commercial

-paints for a period of at least 10 years prior to 2009 when Mr.

Barr went to work for the School District. Prior to 2009, he was
using residential paints (latex) which under federal law do not
requiré%MSDS/OSHA sheets as do commercial paints;

3.4 - In 2010, one year after becoming a commercial painter
and beimg‘exposea consistently to the commercial paintS'requiring
OSHA/MSDS sheets (acute exposure-cguses headaches), Mr. Barr
sought treatment épecifically for chronic recurring headaches and
after August, 2010 was under and has remained under treatment
ever since for severe headaches.

4. There is no dispute and the Commission and this Court

may. and- should take judicial notice of the uncontradicted fact
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pursuant to the MSDS sheets, that the Commercial paints Mr. Barr
was using as a painter for thé District (supervisor obtained MDSD
sheets) cause on an acute basis and the symptoms from acute

- exposure to these paintsiare as set out in MSDS sheets:

“SIGNS AND SYMPTOMS OF OVER-EXPOSURE

headache,. dizziness, nausea, and loss of coordination

are indications of excessive exposure to vapors or

spray mist.” (APA p. 46, 49, 51-52, 59, 63, 66-67,
70) . 4 '

5. June 15, 2010, Dr. Chapman recorded héadaches, fatigue -
and occasional indigestion. - (AEA p. 170); September 13th -

dizzinéés,_fatigue, balance issﬁes.and headaches; September 16th--

. headache and fatigue. (APA p. 167). Dr. Skinner, September 23%d -

- dizziness,iheadache, difficulty concentrating, some nausea.
(A?A p. 171).

. '6; September, 2010 - to present, éonstanf and continual
exposure-to commercial MDSDArequiring paints and treatment for
~diagnosis: severe éhronic headaches.

7. 2012 Dr. Marshall White first visit with Mr. Barr and
records?history commercial painter and that same day removes Mr.
Barr fr@m.exposu;e to the VQCs,and his employer removes him for a
period of six weeks. (APA p. 75A, pp. 197-199).

8. March 28%h, 2015, Dr. White expresses to Mr. Barr and
Mr. Barr tells ;upervisor, Mr. Stagner, his headaches were
speculaféﬁ to:being‘related to his painting eﬁvifdnment. (APA P.

. 189).
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9. While Mr. Barr was unrepresented and at the request of
his employer, on May 21st, 2015, Dr. White issues the opinion
that his headaches, fatigue énd memory problems were being caused
by his exposure to VOCs from fhe comﬁercial paints he was using
and took him out of work. (APA pp. 7, 75A, 199).

10. All treating neurologists, Dr. White, Dr. Healy and Dr.
Skinner concur Mr. Barr suffers from severe chronic headaches.
Dr. Pritchard agreed that Mr. Barr’s history is consistent with
. the diagnosis of, “chronic:daily headache” and recommended an
evaiuaﬁion.by an, “occupationalfﬁedicihe.physician”. Dr.'Heély
and Dr{LWhite both state the opinion that Mi. Barr’s headaches
were caused by his expésure to the VOCs 1in the commerciai'paints
“at work. -

11. Mr. Barr’s testimony  is uncontested.

Alé."There is not ohe medical opinion contained in the
'Reddrd;aé?to'the cause of his chronié headache condition in 2015
and 2016 which developed in and after 2010 other than the
opinions of Dr. White and Dr. Healy that his chronic headaches
that started in 2010 were caused gr were caused to become
symﬁtométiC“by his exposure to thé commercial paints he used‘at
work. The Commission cannot ignore the unanimous opinion of the

medical}experts1onwthe cause of the chronic headaches.  Herndon

v. Morgan Mills, Inc., 246 SC 201, 143 SEZd 376 (1965) .

This undisputed evidence is there was no exposure to VOCs or
commercial paints before 2009; one year after consistent exposure

in 2010 Mr. Barr reports with all of the listed symptoms of acute
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over-exposure and ever since 2010 he has been treated for chronic:
headaches. Two doctors specifically opined those headaches'steh
from his exposure to the'commercial painfs he was using as a
péinter for the District. Cléarly, Mr. Barr met his burden of
proof that there is a reasonable inference both circumstantially
and directly from.his ex@osure to volatile orgapic compounds in
the commercial paints he was using as a painter for the District.
More . importantly under the sﬁbstanfial evidence rule, there isAno.
medicalaopinion'after Mr. Barr.filed.his:request-for benefits-
that hiis chroniC'headaches'were?ﬁbt«causedﬁby-his exposure: Not.
only is!the Commission’s decision based on a “mistaken.view'of g
the evidence;’ there was, “in reality no évidence”-thét his

chronic headachés were not caused by his exposure to commercial

‘paints in his-job. Cranford v. Hutchinson Construction, 399 s.C.

. 65; 731 S.E.2d 303 (2012).

Mr. Barr’s request for temporary total weekly benefits and

medical:care for his chronic headaches due to over-exposure;

~based Jfi the reliable, probative and substantial evidence in the

Record,ii.should have been“awardéd.and having failed to do so, this .
Court as & matter of-law should review the evidence and award-
benefits.

VII. THE FULL GOMMISSION ERRED. AS- A MATTER OF LAW .BY:.: .- .. °
- ISSUING AN ORDER CONTRARY TO ITS DECISION.

‘As is reflected in the Record, the Full Commission simply
voted to affirm the decision of the Hearing Commissioner (vote

sheets). The Commission’s own Regulations. require that if there

46



are any amendments_or changes to the Hearing Commissioner’s
decision and if they-do anYEhing other than simply affirm that
decision, the Commissioners are to sét:out those Findings of Fact
and Conclusions of Law or'aﬁéndments or ‘corrections or additions
to the Hearing Commissioner’s decision on the vote sheets. S.C.
Commission Reg. 67-709(E) (2):

“The Commi§si6ners, together, shall agree bn a

modification if any and record their findings of fact
and conclusions of law on a vote sheet.” (emp. added).

The Commissioners asked for a proposed Order to that effect,
-Defendants -sent in an Order which was signed containing both
factual and legal arguments and positions outside of the
Commission’s Decision which was simply to affirm. The Commission’
must make the decision and the law and its Regulations requife

‘that the Commission if they modify the Order must tell us in

writing what that consensus decision is. The Full Commission
Order in this case that does not do that is an error of law
pféjudicial to the substantial rights of Mr. Barr. S.C. Code §1-
23-380.

CONCLUSION

For all the foregoing reasons, the Court should reverse the
Decision and Award benefits to Mr. Barr. At a minimum, the Court
should rule as #a matter of law and exclude the evidenéé:presented
from Dr. Pritchard, Dr. Eagerton, Dr. Waild and Dr. Wagner and
either as a matter of law determine that the substantial evidence

in the Record establishes an entitlement to benefits or should
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remand to the Commission for review of the evidence in the Record

and a decision based on that evidence.

November 5,

2018
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reston F. McDaniel, /Esquire
MCDANIEL LAW FIRM :
1315 Elmwood Avenue
Columbia, South Carolina 29201
(803) 771-7211 :

and
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Attorneys for Appellant

48



"THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM SOUTH CAROLINA RECEIVE
SC Workers’ Compensation Commission
Appellate Panel

c NOV 0 2949
Appellate Case No.: 2018-001237 CCGU”OprpéaIs

Kenneth L. Barr, Claimant, ..........c.cvvvivninnnen... . Bppellant,

Darlington County School DlStrlCt Employer,
and SC School Boards Insurance Trust,

{72 T e I = O Respondents

PROOF OF SERVICE

- I certify that I have served the APPELLANT’S INITIAL BRIEF
and APPELLANT’S DESIGNATION OF MATTER TO BE" INCLUDED IN THE
RECORD. ON APPEAL by depositing a copy of it in the United States
Mail, postage prepaid, on November 5, 2018 addressed to:

Kirsten L. Barr, Attorney
Trask & Howell

Post Office Box 2167

Mt. Pleasant, South Carolina 29463

> A

Preston F. McDaniey, Esqulre
MCDANIEL LAW FIRM

1315 Elmwood Avenue

Columbia, South Carolina 29201
(803) 771-7211

and

Gerald Malloy, Esquire

MALLOY LAW FIRM

Post Office Box 1200

Hartsville, South Carolina 29551
(843) 339-3000

Attorneys for Appellant



McDANIEL LAW FIRM -
ATTORNEYS AND COUNSELORS AT LAW
1315 ELMWOOD AVENUE
COLUMBIA, SOUTH CAROLINA 29201

Prbﬁdly'representing injured workers
for over 30 years.
Preston F. McDaniel ’ ) _Telephone (803) 771-7211

Matthew Robertson o ' Facsimile (203).252-0709

November 5, 2618
RE EIVED

Honorable Jenny Abbott Kitchings SCC

Clexk, SC Court of Appeals - : s}

Post Office Box 11629 _ urtOprpea[
Columbia, South Carolina 29211

RE: ‘Kenneth L, Barr 7. Darllngton County. School District
Appellate Case No. 2018-001237-

Dear Ms. Kitdhings:

Please find attached . the original and one. (1) copy of the
APPELLANT’S INITIAL BRIEF and APPELLANT'S .DESIGNATION OF MATTER'
TO BE INCLUDED IN THE RECORD ON APPEAL to be 1ncluded in ;Qe,-
Record on appeal in the above-referenced matter. I would - '
appreciate your returnlng the clocked-in copies to me in the
enclosed self—addressedl'stamped envelope.

By copy of this letter I am hereby serving Counsel of Record
with a copy of this document.

Sincerely yours,

Preéton F. McDanLel

PFM/kth
-Enclosures

cc: Gerald Malloy, Esquire
Kirstin L. Barr,; Attorney



IMcDaﬁiél Law Firm
- _,‘131'5,Elmwood Avenue
»,}cuuwnbm,sc29201

RE@EIW@‘ |
NV o 2923 | |
- 8C Court o7 Atpeals

Honorable Jenny Abbott Kitchings

- Clerk of Court .

SC Court of Appeals
Post Office Box 11629

Columbia, South Carolina 29211




