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"STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
C ) THIRD JUDICIAL CIRCUIT
COUNTY OF SUMTER ' ) 2015-CP-43-596

Paul Branco and Branco Investments, Inc.
d/b/a Great American Cookie Co.,

Plaintiffs,
VS.

AMENDED ORDER OF JUDGMENT

Hull Storey Retail Group, LLC and
Sumter Mall, LLC,

Defendants.

N N N S P S N

This matter came before this Clourt by way of a bench trial on February 28, 2017 before
the Honorable Ralph Ferrell CothranJr. The plaintiffs appeared and were represented by Patrick
M. Killen, Esq. The defendants alsd appeared and were repreeented by William Buxton, Esq. and
Matthew Matson, Esq., of the Georgia bar. Judgment was entered in favor of plaintiffs on Marcn
23,2017. On March 21, 2017, the defendants filed a Motion to Amend Judgment under Rule 52(b)
of the South Carolina Rules of Civil Procedure Subsequently, the defendants filed a notlce of
appeal with the South Carolina Court of Appeals on April 21,2017. On August 30, 2017, the Court
of Appeals granted the defendants' motion to remand, holding the appeal in abeyance' until this
Court‘resolved the pending motion to amend. Plaintiffs filed a response to defendants' motion on
February 7, 2018.‘ A hearing on Defendant's motion was held on February 9, 20.1‘8-. Plaintiffs
appeared and were represented by Patrick M. Killen, Esq. and Derek A. Shoernake, Esq.
Defendants appeared and were represented by Miles E. Coleman, Esq. and Timothy E. Madden,
Esq. of the South Carofina Bar.

The court has carefully considered all facts and arguments raised by all parties and
reaffirms its findings for the plaintiff, as amended, in the amount of $63,625.00 in actual damages.

FINDINGS OF FACT

The plaintiff, Paul Branco (hereinafter “Branco”), owned and operated two Great American
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Cookie Co. (hereinafter “GAC”) fran.chises, one in the Sumter Mall and the other in the Magnolia
Mall in Florence. Branco began the Magnolia Mall GAC franchise in Florence in 2001. Branco
entered into a contract (hereinafter “leése”) with defendant, Sumter Mall, LLC, a South Carolina
LLC under the control and direction of Defendant Hull Storey Retail Group, LLC (hereinafter
"Hull Storey"), giving Branco a leaée on unit 55 in Sumter Mall. The lease term was from
December 30, 2002 to April 30, 2013. Beginning in 2003, Branco operated a GAC store in unit
55 and paid monthly rent to the defendants as provided in the lease for the néxt ten (10) years and
four (4) months.

In September of 2012, Branco and defendant Hull Storey began discussions about the
possibility of Branco’s daughter taking over from Branco and operating the GAC store in Sumter
Mall. Ultimately, Branco wés told by Hull Storey that, in order for Branco’s daughter to bé
approved by Huli Storey as a lessee, Branco would have to sign as a guarantor on the daughter’s
lease. Branco was not interested in signing as a guarantor for his daugﬁter and withdrew the
proposal to have his daughter take over the GAC franchise. |

Following this, Branco Investments, Inc. (héreinafter “Branco Investments”), the owner of
the equipment and assets utilized in the Suﬁter Mall and Magnolia Mall GAC franchises, through
Bfanco, negotiated an assets sale with Brooktenn, LLC (hereinafter “Broqktenn”), a Georgia
limited liability company owned by Stewart Applebaum (hereinafter “Applebaum”). Brooktenn
owns and opérates several GAC franchises in neighboring and other southeastern states. Puréuant
to the asset sale contract with Branco, Brooktenn applied submitted a lease application to Hull
Storey. =~ Communications between Branco and Lesz White, a representative of Hull Storey,
indicated that Hull Storey approved Brooktenn's lease application to operate a GAC franchise in
Sumter Mall. ’fhis lease agreement between Hull Storey and Brooktenn was never executed.

When Hull Storey became aware of Branco’s deai with_ Brooktenn, Hull Storey made a

demand of $70,000.00 for a “lease assignment fee.” Evidence suggested Hull Storey knew and
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understood that Brooktenn, LLC was not taking an assignment of Branco’s lease, but Hull Storey
nevertheless cited paragraph i6.2 of the lease (which deals with lease assignments) as the basis for
the demaﬁd. Hull Storey eventually reduced its demand from $70,000.00 to $20,000.00.

Both Branco and Brooktenn were told by Hull Storey that Brooktenn would no;[ be allowed
to operéte in the Sumter Mall unless the $20,000.00 was paid. Branco was even told by Hull
Stbrey that Br_ooktenn’s lease applicatiqn “. .. has been approved if we can determine a way to
come up with 20k.” (emphasis added). ’ When both Branco and Brooktenn objected and pointed
out that there was not nor would be a lease assignment, Hull Storey then told Branco that the
$20,000.00 was instead based on én effort to recoup capital investments made by the defendants
in the Sumter Mall, such as carpet in the common areas of the building. Branco continued to
refuse to pay the. $20,000.00.

- Once it bécame clear Branco Would not pay to it the $20,000.000, Hull Storey turned to
Brooktenn for the money. When Brooktenn refused, Hull Storey offered to finance thé
$26,000.00 over the first twelve rﬁonfhs of Brooktenn’s lease. Brooktenn declined.

Evidence showed Hull Storey subsequently contacted Applebaum and suggested

Applebaum should break his asset sale agreement with Branco. Hull Storey told Applebaum that
Branco likely.could not remove his equipment from the Sumter Mall and that, in exchange for

~ $20,000.00, Hull Storey would give Brooktenn the equipment for use in operation of Brooktenn’s
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GAC store. It was even suggested by Hull Storey to Applebaum that Brooktenn would come out

$50,000.00 “better” if it backed out of its deal with Branco. Applebaum testified that due to Hull
Storey’s conduct, Brooktenn withdrew from the agreement with Branco and abandoned its effort
to operate a franchise in Sumter. Appleba_ll;m testiﬁed. he has been in business for years and dealt
with many malls and landlords but had never encountered this sort of behavior (as employed by
Hull Storey).

Because Brooktenn withdrew from the agreement with Branco Investments, Branco lost
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$70,000.00. Branco testified that after removing the equipment from the Sumter Mall, he was
able to sell some of it for $5,000.00 to another buyer. The remaining equipment is in Branco’s
possession but is of little value because, once removed from the store, it became obsolete.

This Court finds Branco neither renewed his lease with Hull Stprey nor made, attempted

to make or contemplated any assignment of his lease with the mall. Hull Storey allowed Branco

* to remain in the store until May 15, 2013. During that 15-day period Branco failed to pay rent to

Hull Storey for an amount totaling $1,375.00. Based on these facts, the court finds Hull Storey

owes the plaintiff $63,625 in actual damages.

CONCLUSIONS OF LAW

The plaintiff has alleged four causes of action in this case, breach of contract with

fraudulent intent, tortious interference with a contract, fraud, and constructive fraud respectively.

(Breach of Contract with Fraudulent Intent)

To recover for a breach of contract, the plaintiff must prove: “(1) a binding contract; (2) a

breach of contract; and (3) damages proximately resulting from the breach.” Hennes v. Shaw. 397

S.C. 391, 725 S.E.2d 501 (2012).

In this case there was a valid contract between the plaintiff and defendant in the 10 year
lease between Branco and Hull Storey. The plaintiff failed to prove defendant breached this
contract. The plaintiff’s arguments at trial and in the pleadings failed to show any specific langﬁage
in the contract that the defendant violated. Therefore, the court finds for the defendant on this cause

of action.

(Tortious Interference with a Contract)
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To s#cceed on a claim for tortious interference with a contract the plaintiff must satisfy the
following elements: “(1) existence of a valid contract; (2) the wrongdoer’s knowledge‘thereof; 3)
his intentional procurement of its breach; (4) the absence of justification; and (5) resulting
damages.” Dutch Fork Dev. Group II, LLC v. Sel Props, 406'S..C. 596, 604 (2012) quoting Camp

v. Springs Mortgage C'orp., 310 S.C. 514, 517 (1993).

The court finds persuasive the evidence showing Branco Investments had a valid contract
with Brodktenn for the é_ssei sale discussed at length in this order’s findings of fact. -Hull Storey
had knowledge of this contract. Hull Storey 'intentionally interfered with this agreement, and
ultimately procured its ‘breach, by deeming it a lease assignment and attempting to collect $20,000
first from Branco and then from Brooktenn. Pers.uasive evidence was offered at trial that Branco

had no intention of assigning its lease to Brooktenn, and that the contract between them was solely

for the assets and equipment located in the Sumter Mall. Applebaum, testifying on behalf of

Brooktenn, stated that he did not want an assignment of Branco's lease because "it might have had
fhings in there that I didn't want that I wouldn't sign for or I wouldn't agree to." Transcript of
Record pg. 84, Paul Branco v. Hull Storey Retail Group,' LLC, etal., 2015-CP-43-00596, February

28, 2017.

Notably, Hull Storey undermined Branco and Brooktenn’s contract by suggesting
Brooktenn should ignore its deal with Branco, gambling Branco would be unable to move his
equipment which Hull Storey would then sell to Brooktenn for $20,000.00 instead of the $70,000
Brooktenn agreed to pay Branco. This interference was not justified in ény way and there was no
credible evidence of justification offered by defendants at trial or in the pleadings. Hull Storey

argued at trial, and in their motion for consideration, that their actions in demanding the $20,000.00

from Branco, and then from Brooktenn, were a legitimate exercise of their right to place conditions -

on the lease of their property in Sumter Mall. In support of their argument, Hull Storey cites Judge
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Anderson's opinion from BCD, LLC v. BMW Mfg. Co., LLC, 2008 U.S. Dist. LEXIS 7410, 66-67,

69-70 (Dist. Ct. 2008).:

Absence of justification is an essential element of a tortious interference claim. Waldrop
Bros. Beauty Supply, Inc. v. Wynn Beauty Supply Co., 992 F.2d 59, 62 (4® Cir. 1993). The
-absence of justification means conduct that is carried out for an improper purpose, such as
malice or spite, or through improper means, such as violence or intimidation. /d. at 63.

a.  Improper Purpose

If some legitimate purpose or right exists, liability cannot be imposed even if the
defendant exercises that right for malicious reasons. Id. Moreover, if a defendant acts for
more than one purpose, the improper purpose must predominate in order to create liability.
Crandall Corp. v. Navistar Int't. Transp. Corp., 302 5.C. 265, 395 S.E.2d 180 (S.C. 1990).

b. Improper means

Improper means are defined as "means that are illegal or independently tortious." Love
v.. Gamble, 316, S.C. 203, 448 S.E.2d 876, 883 (S.C. Ct. App. 1994) (internal quotes
omitted). In South Carolina, "improper methods may include violence, threats, or
intimidation, bribery, unfounded litigation, fraud, misrepresentation or deceit, defamation,

duress, undue influence, misuse of inside or confidential information or breach of a .

fiduciary relationship." Waldrop Bros., 992 F.2d at 63.

Hull Storey argues that seeking the $20,000 fee from either BFanco or Brooktenn as an
assignment fee was a proper and 'legitimate exercise of its rights as a landlord. Both Branco and
Brooktenn testified during trial that their asset sale contract was not, and was never intended to be,
and assignment of Branco's lease to Brookten.n.. Evidence further suggested that Hull Storey's
rationale for demanding the $20,000 shifted as the negotiations between Branco and Brooktenn
unfolded. Branco testified that Hull Storey initially demadded the entire $70,000 price of the asset
sale contract between Branco and Brooktenn. "Q: The defendant put a demand on you of 70,000
dollars, correct?.A: Iditially, Ye}s." Transcript pp. 59-60.This demand was later lowered to $20,000.
When Branco refused to pay the $20,000, Hull Storey attempted to collect the paymenf from
Brooktenn. Brooktenn refused. Evidence also suggested that HuIIIStorey later attempted to claim
the demanded $20,000 as a ';maidtenance" fee for the common areas in the mall. This repeated

prodding caused Brooktenn to walk away from the asset sale contract with Branco, after Hull

R. 006
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Storey's suggestion that Brooktenn could simply wait for Branco's lease to expire, and pay Hull

Storey $20,000 instead of the $70,000 purchase price with Branco. Hull Storey briefly cites Love

v. Gamble for a definition of improper means, as noted above. Love v. Gamble further states, however, that "[m]ethods also
may be improper because they violate an established standard of a trade or profession, or involve uneth.ical conduct. Sharp
dealing, overreaching, or unfair competition may also constitute improper methods.” /d at 215, 448 S.E.2d 876 (citing Duggin v.
Adams, 234 Va. 221,228, 360 S.E.2d 832, 837 (1987). Applebaum, testifying on behalf of Brooktgnn, stated at trial that "[t]hey
assumed Paul was going to leave fhat, and 1 said | don't do business this way. | wouldn't stab somebody in the back.” Transcript
p.g. 91.The evidehce at trial supports the conclusian that Hull Storey's interferen-ce with the asset sale contract was not justified,

and was carried out through improper means.

As aresult of Hull Storey’s interference with Branco and Brooktenn’s asset sale agreement,

Brooktenn walked away from the deal and Branco lost the opportunity to sell his assets. The sale

price on the contract was $70,000 but this amount is offset by Branco’s sale of some of the
equipment for $5,000 and unpaid rent owed to Hull Storey of $1,375.00.  After these deductions,
the total amount of plainfiff s damages is $63,625. Therefore, the court finds for the plaintiff on

this cause of action for actual damages of $63,625.

(Fraud and Constructive Fraud)

In the present case, the plaintiff argued that the defendant made a false, material

representation that proximately caused his injuries. However, at trial the plaintiff never specified
with statement made by the defendant was fraudulent and did nét prove that he, Branco, relied on
the false statement. Therefore the cpuﬂ finds for the defendants on this cause of action.

Finally, the court finds for the plaintiff on the defendant's counterclaim because no

evidence was presented at trial to support this cause of action.
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ANDIT IS SO ORDERED.

March , 2018

The Honorable R. Ferrell Cothran
Chief Administrative Judge
Third Judicial Circuit
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Sumter Common Pleas

Case Caption: Paul Branco , plaintiff, et al VS Hull Storéy Retail Group Llc ,
' defendant, et al
Case Number: 2015CP4300596

Type: Order/Other

So Ordered

s/ R. Ferrell Cothran, Jr., 2144

Electronically signed on 2018-03-02 11:59:01 page 90f9 ’
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) THIRD JUDICIAL CIRCUIT
COUNTY OF SUMTER ) 2015-CP-43-596

‘Paul Branco and Branco Investments, Inc.
d/b/a Great American Cookie Co.,

 Plaintiffs,
ORDER OF JUDGMENT

VS.

Hull Storey Retail Group, LL.C and
Sumter Mall, LLC,

.Defendants.

N N N N N N S S N N Nt

This matter came before this Court by way of a bench trial on February 28, 2017 Before
the Honorable Ralph Ferrell Cothran Jr. The plaintiffs appeared and were represented by Patrick
M. Killen; Esq. The defendants also appeared and were ref)resented by William Buxton, Esq.
and Matthew Matson, VEsq., of the Georgia bar.

‘The court has carefully considered all facts and arguments raised‘by all parties and finds
for the plaintiff in the amou’nt of $63,625 .00 in actual damages.

FINDINGS OF FACT

The plaintiff, Paul Branco (hereinafter “Branco”), owned and operated two Great American
Cookie Co. (hereinafter “GAC”) franchises, one in the Sumter Mall and the other in the Magnolia

Mall in Florence. Branco began the Magnolia Mall GAC franchise in Florence in 2001. Branco

-entered into a contract (Hereinafter “lease™) with defendant, Sumter Mall, LLC, a South Carolina

LLC under the control and direction of Defendant Hull Storey Retail Group, LLC, giving Branco
a lease on unit 55 in Sumter Mall. The lease term was from December 30, 2002 to April 30,
2013. Beginning in 2003, Branco operated a GAC store in unit .55 and paid monthly rent to the

defendants as provided in the lease for the next ten (10) years and four (4) months.

In September of 2012, Branco and defendant Hull Storey began discussions about the
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possibility of Branc;o’s daughter taking over from Branco and operating the GAC store in Sumter
Mall. Ultimately, Branco was told by Hull Storey that, in order for Branco’s daughter to be
approved by Hull St‘orey as a lessee, Branco would have to sign as a guarantor on the daughter’s
lease. Branco was not‘interested in signing as a guarantor for his daughter and withdrew the
proposal to have his daughter take over the GAC franchise.

Following this, Branco Iﬁvestm’ents, Inc. (hereinafter “Branco Investments”), the owner of
the equipment and assets utilized in the Sumter Mall and Magnolia Mall GAC franchises, through

Branco, negotiated an assets sale with Brooktenn; LLC (hereinafter “Brooktenn”), a Georgia

limited liability compény owned by Stewart Applebaum (hereinafter “Applebaum”). Brooktenn

owns and operates several GAC franchises in neighboring and other southeastern states.
Brooktenn applied to Hull Storey, and was approved for, a lease té operate a GAC franchise in
Sumter Mall.

When Hull Storey became aware of Branco’s deal with Brooktenn, Hull Storey made a
demand of $70,000.00 for a “lease assignment fee.” Evidence suggested Hull Storey knew and
unders‘.[ood that Brooktgnn, LLC was not taking an assignment of Branco’s lease, but Hull S;torey
nevelrtheless cited paragraph 16.2 of the lease (which deals with lease assignmént-s) as the basis for
the demand. Hull Storey eventually reduced its demand from $70,000.00 to $20,000.00. |

Both Branco and Brooktenn were told by Hull Storey that Brooktenn would not be allowed
to operate in the Sumter Mall unless the $20,000.00 was paid. Branco was e.ven told by Hull
Storey that Brdohem’s lease application “. . . has been approved if we can determine a way to
come up with 20k.” (emphasis added). When both Branco and Brooktenn objected and pointed
out that there was or would be no lease a;signment, Hull Storey then told Branco that the
$20,000.00 was instead based on an effort to recoup capital investments made by the défendants
in the Sumter Mall, such as carpet in the common areas of the building. Branco continued to

refuse to pay the $20,000.00.
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Oﬂce it became clear Branco would not pay to it the $20,000.000, Hﬁll Storey turned to
Brooktenn for the money. When Brooktenn refused, Hull Storey offered to finance the
$20,000.00 over the first twelve months of Brooktenn’s lease. Brooktenn declined.

Evidence showed Hull Storey subsequently contacted Applebaum and suggested
Applebaum should break his asset sale agreement with Branco. Hull Storey told Applebaum that
Branco likely could not remove his equipment from the; Sumter Mall and that, in exchange for
$20,000.00, Hull Storey \:vould give Brooktenn the equipment for use in operation of Brooktenn’s
GAC store. It was even suggested by Hull Storey to Applebaum that Brooktenn would come out
$50,000.00 “better” if it backed out of its deal with Branco. Applebaum testified that due to Hull
Storey’s conduct, Brooktenn withdre\;v from the agreement with Branco and abandoned its effort
to operate a franchise in Sumter. Applebaum testified he has been in business for years and dealt
with many malls and landlords but had never encountered this sort of behavior (as employed by
Hull Storey).

Because Brooktenn withdrew from the agre‘emeﬁt with Branco Investments, Branco lost
$70,000.00. Branco testified that after removing the equipment from the Sumter Mall, he was
able to sell some of it for $5,000.00 to another buyer. The remaining equipment is in Branco’s
possession but is of little value because, once removed from the store, it became obsolete.

This Court finds Branco neither renewed his lease with Hull Storey nor made, attempted

to make or contemplated any assignment of his lease with the mall. Hull Storey allowed Branco |

to remain in the store until May 15, 2013. During that 15-day period Branco failed to pay rent to

Hull Storey for an amount totaling $1,375.00. Based on these facts, the court finds Hull Storey -

owes the plaintiff $63,625 in actual damages.

CONCLUSIONS OF LAW
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The plaintiff ‘has-alleged four causes of action in this case, breach of contract with

fraudulent intent, tortious interference with a contract, fraud, and constructive fraud respectively.
(Breach of Contract with Fraudulent Intent)

To recover for a breach of contract, the plaintiff must prove: “(1) a binding contract; (2) a
breach of contract; and (3) damages proximately resulting from the breach.” Hennes v. Shaw. 397

S.C. 391, 725 S.E.2d 501 (2012).

In this case there was a valid contract between the plaintiff and defendant in the 10 year
lease between Branco and Hull Storey. The plaintiff failed to prove defendant breached this
contract. The plaintiff’s arguments at trial and in the pleadings failed to show any specific language
n the'contract that the defendant violated. Therefore, the court finds for the defendant on this cause

of action.
. (Tortious Interference with a Contract)

To succeed on a claim for tortious interference with a contract the plaintiff must satisfy the
following elements: ;‘(1) existence of a valid contract; (2) the wrongdoer’s kriowledge thereof; (3)
his intentional procurement of its breach; (4) the abseﬂce of justiﬁéation; and (5) resulting
damages.” Dutch Fork Dev. Group II, LLC v. Sel Props, 406 S.C. 596, 604 (2012) quoting Camp

v. Springs Mortgage Corp., 310 S.C. 514, 517.(1993).

The court finds p‘ersua.sive the evidence showing Branco Investments had a valid contract

“with Brooktenn for the asset sale discussed at length in this order’s ﬁﬁdings of fact. Hull Storey
had knowledge of this contract. Hull Storey intentionally interfered with this agreement, and
ultimately procured its breach, by deemiﬂg it a lease assignment and attempting to collect $20,000

first from Branco and then from Brooktenn.
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Notably, Hull Storey undermined Branco and Brooi(tenn’s contract by bsuggesting
Brooktenn should ignore its deal with Branco, gambling Branco would be unable to move his
equipment which Hull Storey would then sell to Brooktenn for $20,000.00 instead of the.$70,000
Brooktenn agreed to pay Branco. This interference was not justified in any way and there was

no credible evidence of justification offered by defendants at trial or in the pleadings.

As aresult of Hull Storey’s interference with Branco and Brooh’em’s asset sale agreement,
Brooktenn walked away from the deal and Branco lost the opportunity to sell his assets. The sale
priceb on th¢ contract was $70,000 but this amount is offset by Branco’s sale of some of the
equipment for $5,000 and unpaid rent owed to Hull Storey of $1,375.00.  After these deductions,
the total amount of plaintiff’s damages is $63,625. Therefore, the court finds for the plaintiff on

this cause of action for actual damages.of $63,625.

(Fraud and Constructive Fraud)
In the present case, the plaintiff argued that the defendant made a false, material

representation that proximately caused his injuries. However, at trial the plaintiff never specified

- with statement made by the defendant was fraudulent and did not prove that he, Branco, relied on

the false statement. Therefore the court finds for the defendants on this cause of action.

Finally, the court finds for the plaintiff on the defendant's counterclaim because no

evidence was presented at trial to support this cause of action.

AND IT IS SO ORDERED.
March -, 2017 The Honorable R. Ferrell Cothran
Chief Administrative Judge
Third Judicial Circuit
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Sumter Common Pleas

Case Caption: Paul Branco , plaintiff, et al VS Hull Storey Retail Group Llc -, -

defendant, et al
Case Number: 2015CP4300596

Type: Order/Other

So Ordered

s/ R. Ferrell Cothran, Jr., 2144

Electronically signed on-2017-03-23 14:28:42 page60f6
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STATE OF SOUTH CAROLINA
COUNTY OF SUMTER
Paul Brance, Branco Investments, Inc.
d/b/a Great American Cookie Co.,
Plaintilf,

.
Hull Storey Retail (}"rcﬁup; LLC, and% Sumter
Mafl, LILC,

“Defendanis.

IN THE COURT OF COQMMON PLEAS
FOR THE THIRD JUDICIAL CIRCUIT

- CIVIL ACTION NO: 2015-CP-43-0596

ORDER DENYING DEFENDANT'S

- MOTION FOR SUMMARY JUDGMENT

This case came before the Court on November 28, 2016, upon the Defendant’s Metion for

Summary Judgment pursuant fo Rule 56 of the South Carolina Rules of Civil Procedure. Caunsel

for both parties were present at the heating.

The non-moving party is only required to submit & mere scintilia of evidence in order to

withstand 2 motion for sumunary judgment. Hancock v. Mid-S. Mgme. Inc., 381 8.C. 326', 3303

673 §.E.2d 861, 803 (2009).

Having heard the arguments of counsel and considered the parties’ pléadings,- memoranda

of law, and related documendation, this Court deteemines there are dispuied issues of fact regarding

Defendant’s claims. Therefore, Defendant’s Motion for Summary Judgment is hereby DENIED.

IT IS SO ORDERED.

: 7
o dasie-B ¢ 4 South Carolina

Decamber ¢ “#, 2016

Gl |

)

G. Thomas Crsc;ﬂef i
Presiding fudge \
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STATE OF SOUTH CAROLINA ) . .
) IN THE COURT OF COMMON PLEAS

COUNTY OF SUMTER ' )

| ORDF
Paul Branco, Branco Investments, Inc., Zws MAR - 5 flVlL ACTION COVERSHEET
d/b/a Great American Cookie Co., P

Plaintiff(sy ) -
,,]F)L. A GF C’,’)’U{T! L 2015-cp-43- HY(p

VS, ' ) R COUNTY, SC
. )
Hull Storey Retail Group LLC, and )
Sumter Mall, LLC,
Defendant(s) )
Submitted By: Patrick M. Killen & Jason L. Reddick SC Bar #: 15531 and 100400
Address: 28 N. Main Street & 132 N. Main Street Telephone #: (803) 774-5026 and (803) 7954467
Sumter, SC 29150 & Sumter, SC 29150 Fax #: (803) 774-5028 and (803) 666~
4 1479
Other:
E-mail: : pkillen@mecgowanhood.com and
jasonleereddick@gmail.com

NOTE: The caversheet and information contained herein neither replaces nor supplements ﬂu filing and service of pleadings or ather papers as
required hy law. This form is required for the use of the Clerk of Court for the purpose of docketing. It must be filled ont complclely. signed,
and dated. A copy of this coversheet must be served on the defendant(s) along with the Summons and Complaint.

DOCKETING INFORMATION (Check el that apply)

*If Action Is Judgment/Settlement do not complete
: JURY TRIAL demanded in complaint. [3 NON-JURY TRIAL demanded in complaint.
% This case is subject to ARBITRATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
This case is subject to MEDIATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
[0 This case is exempt from ADR. (Proof of ADR/Exemption Attached)
~ NATURE OF ACTION (Check One Box Below)

ORO0O0

Contracts Torts - Professional Malpractice Torts - Persanal Injury - "Real Property
Constructions (100} [0  Dental Malpractice (200) [0 Assault’Slender/Libe] (300) 1 Claim & Delivery (400)
Debt Collection {110) 3  Legal Malpractice (210} [ Conversion (310) {0 Condernation (410)
Employment (120} O Medical Malpractice (220) O Molor Vehicle Accident (320) [0 Foreclosure (420)
General (130) Previous Notice of Intent Case # [J Premises Liability (330) 0 Mechanic's Lien (430)
Breach of Contract (140) 20 -N-___ - 3  Products Liability (340) [ Partition (440}
Other (199) [0 WNotice/ File Med Mal (230y [  Personal Injury {350) O Possession (450)
’ [0 Other(299) ‘ O wWrongfil Death (360) ] Building Code Violation (460)
O other (399 - [ Other (499)
Inmate Petitions Adminlstrative Law/Relicf Judgments/Settiements Appeals
] PCR(500) a Reinstate Drv. License (800) [0 Death Settiement (700) [ Arbitration (900)
[0 Mandamus (520) [ Judicial Review (810) O Foreign Judgment (710) O Magistrate-Civil (910)
[0 Habeas Corpus (530) 1 Relief (820) [0 Magistrate's Judgment (720) O Mugistate-Criminal (920)
O Other (599 O  Permanent Injunction (830) ] Minor Settiement (730) 1 Municipat (930)
O Forfeiture-Petition (840) [J ‘Transcript Judgment (740) [0 Probate Court (940)
1  Forfeiture ~Consent Order (850) [} Lis Pendens (750) 0 sCDOT (950
[0 -Other (899) [ Transfer of Structured [0 worker's Comg (960)
Settlement Payment Rights 1 . Zoning Board (970 -
Application (760) [} Public Service Comm. {990)
Special/Compiex /Other [J Confession of Judgment (770) O Employment Security Comm (991)
[ Envircnments (600) [0 Pharmaccuticals (630) [d Petition for Workers
a Automobile Arb. (610) [0 Unfair Trade Practices (640) Compensallon Settlement [0 Other (999)
© Approval (780) : :
O  Medical (620) (O Out-of State Depositions (650) [ Oter (799)
O Other (699) [0 Mation to Quash Subpoena in
an GQut-of-County Action (660)
[0  Sexual Predator (510)

Submitting Party Signature:- @M M K‘Mﬂ”\- Date: March S, 2015
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Note: Frivolous civil proceedings may be subject to sanctions pursuant to SCRCP, Rule ! 1, and the South Carolina Frivolous
Civil Proceedings Sanctions Act, 8.C. Code Ann. §15-36-10 et_seq.
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FOR MANDATED ADR COUNTIES ONLY
Aiken, Allendale, Anderson, Bamberg, Barnwell, Beaufort, Berkeley, Calhoun, Charleston, Cherokee,
Clarendon, Colleton, Darlington, Dorchester, Florence, Georgetown, Greenville, Hampton, Horry,
_ Jasper, Kershaw, Lee, Lexington, Marion, Oconee Orangeburg, Pickens, Richland, Spartanburg, Sumter,
Union, Williamsburg, and York

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT.

You are required to tnice the following action(s):

1. The parties shall select a neutral and file a “Proof of ADR” form on or by the 210" day of the filing of this
action. If the parties have not selected a neutral within 210 days, the Clerk of Court shall then appoint a
primary and secondary mediator from the current roster on a rotating basis from among those mediators

~ agreeing to accept cases in the county in which the action has been filed.

2. The initial ADR conference must be held within 300 days after the filing of the action.

3. Pre-suit medical malpractice mediations required by S.C. Code §15-79-125 shall be held not later than 120
days after all defendants are served with the “Notice of Intent to File Suit” or as the court directs. (Medical
malpractice mediation is mandatory statewide.)

4. Cases are ,exempf from ADR only upon the following grounds:

a. Special proceeding, or actions seeking extraordinary relief such as mandamus, habeas corpus, or
prohibition;

b. Requests for temporary relief; .

c. Appeals |

d. Post Conviction relief matters;

e. Contempt of Court proceedings;

f. Forfeiture prdcégdings b@ght by govcrnmentdl entitieQ;
g Mortgage foreclosures; and

" h. Cases that have been previously subjected to an 'ADR conference, unless otherwise required by
Rule 3 or by statute.

5. In cases not subject to'ADR, the Chief Judge for Administrative Purposes, upon the motion of the court or
- of any party, may order a case to mediation. '

6. Motion of a party to be exempt from payment of neutral fees due to indigency should be ﬁled with the
Court within ten (10) days after the ADR conference has been concluded.

Please Note: - You must comply with the Supreme Court Rules regarding ADR.
Failure to do so may affect your case or may result in sanctions.
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RECOR

STATE OF SOUTH CAROLINA ) %QIE COURT OF COMMON PLEAS

T ISHAR -5 )pH ks 5% TRD JUDICIAL CIRCUIT
COUNTY OF SUMTER EPAR. ase No:.
CLits AQWEL
Paul Branco, Branco Investments, Inc.. Sy ’ ;) Urt _CP-A-3' Sq%
/b . . Y, S c 2015
a Great American Cookie Co., : 4
Plaintiff, ) SUMMONS
) ( (Jury Trial Demanded)
VS. ) , ,

' : )
Hull Storey Retail Group LL.C, and )
Sumter Mall, LLC, )

Defendants. )

TO THE ABOVE NAMED DEFENDANTS: _
YOU ARE HEREBY SUMMONED and required to answer the Complaint herein, a copy of
which is herewith served upon you, and to serve a copy of your Answer to said complaint, upon
the subscriber, at his office, 28 North Main Street, Sumter, South Carolina 29150, within thirty
(G0 days after service hereof, exclusive of the day of such service, and if you fail to answer the
Complaint within the time aforesaid, or otherwise éppear and defend, the Plaintiff in this action
will apply to the Court for the relief demanded therein, and judgment by default will be rendered
against you for the relief demanded in the Complaint. |

MCGOWAN, HOOD & FELDER, LLC ‘THE LAW OFFICE OF
: ' " JASON L. REDDICK, LLC

Vit MK, V%QW/'

Patrick M. Killen son L. Reddick

28 North Main Street ' 32 North Main Street
Sumter, SC 29150 Sumter, SC 29150

(803) 774-5026 (803) 795-4467

(803) 774-5028 Facsimile , (803) 666-1479 .
pkillen@mcgowanhood.com ' jasonleereddick@gmail.com
Attorney for Plaintiff Attorney for Plaintiff

Sumter, South Carolina

IMm——MﬂB
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. 0 N o o)
STATE OF SOUTH CAROLINA ~“ORD5 DiN THE COURT OF COMMON PLEAS
2015 MAR -5 PN §= 55 THIRD JUDICIAL CIRCUIT

COUNTY OF SUMTER Case No..

RN |
Paul Branco, Branco Investments,;[g%;‘r,.’ O CBIE’SJ‘ 2015,0}3-43- S q \0 .
d/b/a Great American Cookie Co., - COUNTY.9¢
. Plaintiff, ) ' COMPLAINT
) (Jury Trial Demanded)

VS. )
o )
Hull Storey Retail Group LLC, and )
Sumter Mall, LLC, = )
. Defendants. )

COMES NOW the Plaintiff, by and through his undersigned attorneys, who alleges the

following:

1. The Plaintiff is a company organized in the State of South Carolina and doing business in

. Sumter County.

2. The Defendant, Hull Storey Retail Group, LLC (Hereinafter “Hull Storey™), is a
corporation organized in the State of Georgia and doing business in Sumter County, South

Carolina,

3. The Defendant Sumter Mall, LLC, is a Georgia Corporation registered to do business in
" the State of South Carolina, specifically with respect to doing business in Sumter County, South
“Carolina operating as Sumter Mall.

4, On December 30, 2002 Plaintiff and Hull Storey entered into a Lease Agreement for the
lease of unit #55 of the Sumter Mall Shopping Center in Sumter, South Carolina. See Lease
agreement attached hereto as Exhibit A.

5. Plaintiff notified Hull Storey that upon the expiration of the lease that it would be
vacating the property.

6. A third party, Brooktenn, LLC, applied for  lease with Hull Storey and was approved to
lease unit #55 of the Sumter Mall Shopping Center.

Page 1 of 6
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7. Upon approval of the lease, Brooktenn, LLC entered into agreement with the Plaintiff for
the purchase of certain assets in order to operate a Great American Cookie franchise in Sumter.

See Proposal for Purchase attached hereto as Exhibit B.

8. Defendant Hull Store then made a demand of Plaintiff for Twenty Thousand and no/100
($20,000.00) Dollars for a “lease assignment”. |

9, As the Plaintiff’s lease with Hull Siorey was to expire on April 30, 2013, there was no

“assignment” of the lease in question.

10.  Because the Plaintiff did not pay Twenty Thousand and no/100 ($20,000) Dollars for a
“lease assignment,” the Defendants did not allow Brooktenn, LLC to operate in the Sumter Mall.

11.  Because of the Defendants’ actions, which were made in bad fajth,- the Plaintiff’s
purchase agreement with Brooktenn, LLC was never consummated resulting in a substantial
revenue loss and other damages to the Plaintiff.
FOR A FIRST CAUSE OF ACTION
(Breach of Contract with Fraudulent Intent)

12.  The Plaintiff reiterates the foregoing allegations as if fully set forth herein.

13.  The Defendants, as stated above, breached their contract with the Plaintiff. ‘The contract
in question, the original lease agreement, was a binding contract. The failure on the part of the |
Defendants to perfohn under the contract was unjustifiable. The Plaintiff suffered a substantial
loss of revenue in addition to other damages as a direct result of the Defendants’ breach of said

contract.

14.  The Defendants’ intent, as stated above, was fraudulent in that the Defendants made an
intentional misrepresentation of the contract between the partics causing the Plaintiff to rely on

such a misrepresentation which caused the Plaintiff to suffer substantial financial damages.

15. By attempting to require the Plaintiff to pay a “$20,000.00” “lcase assignment,” the
Defendants not only breached their contract with the Plaintiff, but also attempted to falsely
represent the terms of the contract in an effort to fraudulently convert undue fees from the

Plaintiff resulting in the aforementioned damages.

Page 2 0f 6
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FOR A SECOND CAUSE OF ACTION
(Tortious Interference with a Contract)

16.  The Plaintiff reiterates the foregoing allegations as if fully set forth herein.

17.  Plaintiff and Brooktenn, LLC entered into a contract for the purchase of certain assets

and inventory.
18. Defendant’s had knowledge of the contract between Plaintiff and Brooktenn, LLC.

19.  The Defendants drafted and presented a document entitled Assignment, Assumption,
Amendment and Ratification of Lease Agreement (attached hereto as Exhibit C) (“Assignment™)
to Plaintiff. '

20. In the Assignment, the Defendants make a demand for the payment of $20,000.00 from
Plaintiff. The Defendants had no justificatio‘n' for this demand.

21.  Asaresult of the Defendants” demand for such payment, the contract between the
Plaintitf and Brooktenn, LLC fell through, causing significant monetary damages to the Plaintiff.
FOR A THIRD CAUSE OF ACTION

(Fraud) '
22.  The Plaintiff reiterates the foregoing allegations as fully set forth herein.

23.  The Defendants falsely and intentionally misrepresented to the Plaintiff that, pursuant to
Article 16.2 of the Lease Agreement, they, the Defendants, were due an “Assignment Cost” of
twenty thousand and no/100 ($20,000) dollars.

24.  This misrepresentation by the Defendants was material to the Plaintiff in that they
directly affected the contract between the Plaintiff and Brooktenn, LLC.

25.  Asthe Lease Agreement between the Plaintiff and the Defendants has expired, the
Defendants should have known of the falsity of their allegations that an Assignment cost was due
by the Plaintiff.

26.  The Defendants intended that the Plaintiff pay to the Defendants Twenty Thousand

Dollars ($20,000.00) pursuant to their misrepresentation.

Page 3 of 6
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27.  Asaresult of the Defendant’s demand for payment, the contract between the Plaintiff and
Brooktenn, LLC, fell through, causing significant monetary damages to the Plaintiff.

FOR A FOURTH CAUSE OF ACTION
(Constmctive Fraud)

28.  Plaintiff reiterates the foregoing allegations as if fully set forth herein.

29.  The Defendants falsely misrepresented to the Plaintiff that, pursuant to Article 16.2 of the

Lease Agreement, the Defendants were due an “Assignment Cost” of Twenty Thousand
(820,000.00) Dollars.

30.  This misrepresentation was material to the Plaintiff in that it directly affected the contract

between the Plaintiff and Brooktenn, LLC.

31.  As the lease agreement between the Plaintiff and the Defendants had expired, the
Defendants should have known of the falsity of their allegation that an Assignment Cost was due
by the Plaintiff,

32.  The Defendants intended that the Plaintiff pay to the Defendant Twenty Thousand
{$20,000.00) Dollars pursuant to their misrepresentation.

33, Asa result of the Defendants’ demand for payment, the contract between Plaintiff and
Brooktenn, LLC fell through, causing significant monetary damages to the Plaintiff.

Page 4 of &
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WHEREFORE, the Plaintiff prays the court to issue an Order granting the Plaintiff

judgment for the following relief against the Defendants:

1. For appropriate damages to be proved at trial not to exceed Seventy-Five
Thousand ($75,000.00) Dollars: |

2. Interest according to law;

3. Costs of this action incurred by the Plaintiff;

4. Such other and further relief as the court deems appropriate.

Sumter, South Carolina
Dated: 5{5 {205

Respectfully submitted:

Patrick M. Killen

McGOWAN, HOOD & FELDER, LLC
28 N. Main Street

Sumter, SC 29150

(803) 774-5026

(803) 774-5028 (fax)
pkillen@mcgowanhood.com

Attorney for Plaintiff

Q2 Medfd

(afon L. Reddick

The Law Office of Jason L. Reddick, LL.C
132 N. Main Street

Sumter, SC 29150

(R03) 795-4467

(803) 666-1479 (fax)
jasonleereddick@gmail.com

Attorney for Plaintiff
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. . . p- C
DEMAND FOR JURY TRIAL 7 Orpg D
1S map
The Plaintiff hereby demands a trial by jury on all of the issues raised by the pqcadlilgﬂh 4: 55

this action. ‘ - CLL,’.{K F CMP’ £l

0 | UM Ten c Oty Oi‘rl"{?sr L

Patrick M. Kilten
McGOWAN, HOOD & FELDER, LLC
28 N. Main Street
Sumter, SC 29150
(803) 774-5026
(803) 774-5028 (fax)
- pkillen@mcgowanhood.com
Atrorney for Plaintiff

e . ol

@éon L. Reddick

he Law Office of Jason L. Reddick, LLC
132 N. Main Street

Sumter, SC 29150

(803) 795-4467

(803) 666-1479 (fax)
jasonleereddick@gmail.com

Attomey for Plaintiff
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STATE OF SOUTH CAROLINA i "IN THE COURT OF COMMON PLEAS

2013 228 |4 ? THIRD JUDICIAL CIRCUIT
COUNTY OF SUMTER , Case No.: 2015-CP-43-596

Paul Branco, Branco lnvestmemmﬂfie r n ” N i
d/b/a Great American Cookie Co., ’

R ANSWER AND COUNTERCLAIM
OF DEFENDANT SUMTER MALL, LLC

- Plaintiff,
v,

Hull Storey Retail Group LLC, and
Sumter Mall, LLC,

e e e M el N Nl e e

Defendants.

COMES NOW Defendant Sumter Mall, LLC, by and through the undersigned counsel,
and answers Plaintiff’s Complaint by showing the following:

FIRST AFFIRMATIVE DEFENSE

Plaintiff"s claims are barred, in whole or in part, by the Statute of Frauds.

SECOND AFFIRMATIVE DEFEN SE .
 Plaintiff's Complaint fails to state a claim upbn which relicf may be granted and should
» be dismissed under Rule l2(b)(6)
THIRD AFFIRMATIVE DEFENSE
Plaint—iff, 'through its actions and/or inactions, has cffected a waiver of its claims.
FOURTH AFFIRMATIVE DEFENSE
* Plaintiff’s claims are barred because cqrtain conditions precedent were not met in order

for its claims to ripen.

FIFTH AFFIRMATIVE DEFENSE

Plaintiff's claims are barred by estoppel.
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SIXTH AFFIRMATIVE DEFENSE
Plaintiff’s damages, if any, were not proximately caused by Defendant.

SEVENTH AFFIRMATIVE DEFENSE

Plaintiff’s claims for fraud do not comport with the pleading requirements of Rule 9(b).

EIGHTH AFFIRMATIVE DEFENSE

Plaintiff is not the correct party in interest to assert the claims for which it seeks relief.

NINTH AFFIRMATIVE DEFENSE

Dcfcndant Sumter Mall, LLC responds to each enumerated allegation in the Plaintiff’s
Complaint as follows: |

l Paragraph 1 of Plainti‘ff’ s Complaint is denied. By way of further cxplanation,
according to the South Carolina Secretary of State’s corporation search page, Branco
Investments, Inc. was administratively dissolved on March 7, 2012.

2. Paragraph 2 of Plainti{f’s Complaint is denied. By way of further explanation,
Hull Storey Retail Grou'pf LLC is a limited ]iability company organized under the laws of the
State of Georgia which is éuthorizcd to do business in South Carolina,

3. Paragraph 3 of Pla-intiff’s Complaint is denied. By way of further explaﬁation,
Sumter Mall, LLC is a limited liability company organized under the laws of the State of
Gceorgia which is authorized to do business in South Carolina.

4. Paragraph 4 of Plaintiff’s Complaint is denied. The Lease attached as Exhibit A -
is a document which speaks for itsglf, and Plaintiff’s attempts to characterize the content of such
document are specifically denied. Defendant furthe‘r shows that the documnent is a Lease

between Paul J. Branco and Anne Branco and Sumter Mall, LLC.
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3. It is admitted that Paul Branco notified representatives of Sumter Mall, LLC that
it intended to vacate at the expiration of the lease term. Defendant further shows that they did
not vacate the property at the expiration of the Leasc. All other allegations in paragrz/xph Sof |
Plaintiff’s Complaint are denied.

6. Paragraph 6 of Plaintiff’s Complaint is denied. Defendant further shows that no
lease was entered between Brooktenn, LL.C and Hull Storey Retail Group, LLC.

7. Paragraph 7 of Plaintiff’s Complaint is denied. Dcfcndant was made aware of the
document which is attached as Exhibit B, which document speaks for utself, the other allegations
are denied.

8. Paragraph 8 of Plaintiff’s Complaint is denied.

9, It is admitted that the Lease expired on Apnil 30, 2013, all other allegations in
‘paragraph 9 are denied.

{0.  Paragraph 10 of Plaintiff’s Complaint is denied.

11.  Paragraph 11 of Plaintiff’s Complaint is denied.

FIRST CAUSE OF ACTION
(Breach of Contract with Fraudulent Intent)

12.  Defendant reallcges, by reference, paragraphs 1 through 11-as if set forth fully.
13.  TItis admitteﬂ that the Leasc was a binding contract be£wcen and among the parties
to the Lcase. ‘The Lease expired on April 30, 2013, All ol]ier allegations in Paragraph 13 of |
Plaintiff's Cuxhplaim are denied.
| 14. . Paragraph 14 of Plaintiff’s Complaint is denied.

15.  Paragraph 15 of Plaintiff’s Complaint is denied.

SECOND CAUSE OF ACTION

(Tortious Interference with a Contract)
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16.  Defendant realleges, by reference, paragraphs 1 through 15 as %f set forth fully.

[7. Upon information and belief, Plaintiff or an affiliated entity, entered into a
contract with Brooktenn, LLC, which was to include Plaintiff’s purported leasehold interest at
Sumter Mall. The contract spcaks forl itself.

18.  Ttis admitted that Paul Branco informed representatives of Sumter Mall that he or
a related entity had entered into an agreement with Brooktenn, LLC; :

19. . Paragraph 19 of Plaintiff’s Complaint is admitted.

20.  The document referenced in paragraph 20 is a Writing which speaks for itself and
any attempt to characterize the intent of its contents is expressly denied. The remaiping
allegations in paragraph 20 are denied.

21.  Paragraph 21 of Plaintif%’s Complaint is denied.

THIRD CAUSE OF ACTION
(Fraud)

22.  Defendant rcalleges, by reference, pafagraﬁhs 1 through 21 as if set forth fully.
. 23.  Paragraph 23 of Plaintiff’s Complaint is denied.
24.  Paragraph 24 of Plaintiff’s Complaint 1s denied.
25.  Decfendant admits that the Lease has; expired, the remaining allegations in
Paragraph 25 of Plaintif’s Complaint are denied.
26.-  Paragraph 26 of Plaintiff"s Complaint is denied.
27. Defendant is without sufficient information or belief to cither admit or deny the

allegations in Paragraph 27 of Plaintiff's Complaint, wherefore same are denied.

FOURTH CAUSE OF ACTION

(Constructive Fraud)

28.  Defendant realleges, by referénce, paragraphs 1 through 27 as if set forth fully.
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29.  Paragraph 29 of Plaintiff’s Complaint is denied.

30.  Paragraph 30 of Plaintiff’s Complaint is denicd.

31. Paragraph 31 of Plaintiff’s Complaint is denied.

32. | Paragraph 32 of Plaintiff’s Complaint is denied.

33. Defendant is without sufficient information or belief tb either admit or deny the
allegétions ‘in Paragraph 33 of Plaintiff’s Complaint, wherefore same are denied.

WHEREFORE, Defendant Sumter Mall, LLC prays this Honorable Court enter an order
denying Plaintiff any relief requested and dismiss its Complaint.

Defendant Sumter Mall, LLC further responds by showing the following:

DEFENDANT SUMTER MALL, LLC’S COUNTERCLAIM

1. Defendant Sur;lpe'r'Mall, LLC (“Sumter Mall”) shows that jurisdiction and venue
ﬁrc proper in this Court. ,
2. . The facts amd éircums’tances which give r?sc to Sumter Mall’s counterclaim arise
" from the same or similar facts as Plaintiff’s Complaint..

3. The Defendant would show unto the Court that due to the frivolous nature of this

action he is entitled to an award of attorney's fees and costs for the defense of this action.

COUNT I - BREACH OF CONTRACT
Holding Over

3. Sumter Mall had a Lease with Paul Branco and Ann Branco (collectively
“Tenant”) for a space in the mall for them to operate a Great Amcrican Cookie franchise.

4. Tenant’s lease term ended on April 30, 2013.

5. Tenant did not vacate the premiscs and surrender possession of the property on
April 30, 2013.
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6. Tenant did not pay rent after the lease term endcd cven though it remained in
possession of the property. This was a breach Qf the Lease.

7. The amount of rent due for May 2013 is set forth in the Lease in Basic Lease
Provisions 10 and General Leasé Provisions Article [IL.

8. The Lease provided for a payment of $2,750.00 for the months in year 10.

8. Because Tenant did not vacate the premiscs at the expiration of the Lease, Sumter
~ Mall was entitled to additional rents under Article XXVI[ ‘;Holding Over,” which is calculated as
200% of Minimum Rent.

10.  Sumter Mall is also entitled to payment for May 2013 as well as late fees and

interest on this payment.

COUNT II - BREACH OF CONTRACT

(Condition of Premises)

11.  Sumter Mall realleges paragraphs 1 through 10 as if set forth fully.

12; Upon surrender of the premises, Tenant was 10 lcave the property “broom clean in
the same condition as when tcndéred to Tenant, ordinary wear and tear excepted,” per Article
XXV1 of the Lease.

13.  Tenant failed to leave the property broom clean and in the same condition as it
was when tendered to Tenant. - |

l4.  Sumter Mall incurred costs in repairing and cleﬁning the property, which it would
not have otherwise incurred.

.15. Tenant is indebted to Sumter Mall for those costs.

WHEREFORE, Defendant Sumter Mall, LLC prays this Honorable Court enter judgment
in its favor and against Plaintiff in an amount to be determined by a jury.

This 14 day of April, 2015.
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-, 3
William A. W. Buxton
Attorney for Plaintift
325 West Calhoun Street
- Post Office Box 3220
Sumter, SC 29151
(803) 778-7404, fax (803) 773-5645

Sumter, South Carolina

R. 033



RN e ¥ p T
STATE OF SOUTH CAROLINA o 5 lIN THE COURT OF COMMON PLEAS
)

COUNTY OF SUMTER Case No.: 2015-CP-43-596

-1

Paul Branco, Branco Invcstment'&[ynp' A {..”J"A )
d/b/a Great American Cookie Co., NCBENTY. S ¢

ANSWER OF DEFENDANT
HULL STOREY RETAIL GROUP, LLC

Plaimiff.
V.

Hull Storcy Retail Group LLC, and
Sumter Mall, LLC

Decfendants.

. CGMES NOW Defendant Sumter Mall, LLC, by and through the undersigned counsel,
and answers Plaintiff’s Complaint by showing the following: .
FIRST AFFIRMATIVE DEFENSE
Plaintiff’s claimy are barred, in whole or in part, ‘by the Statute of Frauds.
SECOND AFFIRMATIVE DEFENSE
Plaintiff’s Complaint fails to state a claim upon which relief may be granted and should
be disxnis;acd under Rule 12(b)(6).

THIRD AFFIRMATIVE DEFENSE

Plaintiff, through its actions and/or inactions, has effected a waiver of its claims.

FOURTH AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred because certain conditions precedent were not met in order
for its claims to ripen.

FIFTH AFFIRMATIVE DEFENSE

Plaintiff’s claims are barred by estoppel.

SIXTH AFFIRMATIVE DEFENSE
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Plaintiff's damages, if any. were not proximately caused by Defendant.
SEVENTH AFFIRMATIVE DEFENSE

Plaintiff’s claims for fraud do not comport with the pleading requirements of Rule 9(b).

EIGHTH AFFIRMATIVE DEFENSE
Plaintiff is not the correct party in intercst to assert the claims-for which it seeks relief.

NINTH AFFIRMATIVE DEFENSE

This Court does not have personal jurisdiction over Defendant Hull Storey Retail Group,

LLC hased upon Plaintiff’s claims.

TENTH AFFIRMATIVE DEFENSE

Yenue is not prdper in Sumter County, South Carolina as to Defendant Hull Storey Retail
Group, LLC.

ELEVENTH AFFIRMATIVE DEFENSE

Defendant Hull Storey Retail Group, LLC responds to each enumerated allegation in the
Plaintiff’s Complaint as follows:

1. Paragraph 1 of Plaintiff’s Complaint is denied. By way of further explanation,
according té the South Carolina Secrctary of State’s corporation search page, Branco
Investments, Inc. was administratively dissolved on March 7 2012,

2.. Paragraph 2 of Plaintift’s Complaint is denied. By way of further explanation,
Huli Storcy Retail Group, LLC is a lim?tcd liability company organized under the laws of the
State of Georgia which is authorized‘to do business in South Carolina.

3. Paragraph 3 of Plaintiff’s Complaint is denied. By way of further explanation,
Sumter Mall, LLC is a limited liability company organizcd under the laws of the State of

Gceorgia which is authorized to do business in South Carolina.

¢
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4. Paragraph 4 of Plaintiff’s Complaint is denied. The Lease attached as Exhibit A
is a document which speaks for itself, and Plaintiff’s attempts to characterize the content of such
décu1ncnt are specifically denied. Dcfendant further shows that the document is a Lease
.between Paul J. Branco and Anne Branco and Sufmer Mall, LLC.

S. It is admitted that Paul Branco notified representatives of Sumter Mall, LLC that
it intended to vacate at the cxpiration of the lease term. Defendant further shows that they did
not vacate the property at the expiration of the Lease. All other allegations in paragraph 5 of
Plaintiff’s Complaint ar¢ denicd. |

6. Paragraph 6 of Plaintiff’s Complaint is denied. Defendant further shows that no
lease was entered between Brooktenn, LLC and Hull Storey Retail Group; LLC. |

7. Paragraph 7 of Plaintiff's Complaint is denied. Defendant was made aware of the
document which is attached as Exhibit B, which document speaks for itself, the other allegations
are denied.

8. Paragraph 8 of Plaintiff’s Complaint is denied.

9. It is admitted that the Lease expired on April 30, 2013, all other allegations in
paragraph 9 are deﬁied.

10.  Paragraph 10 of Plaintiff’s Complaint is denied.

11.  Paragraph 11 of Plaintiff’s Complaint is denied.

FIRST CAUSE OF ACTION
{Breach of Contract with Fraudulent Intent)

12.  Defendant realleges, by reference, paragraphs 1 through 11 as if set forth fully.
13.  Itis admitted that the Lease was a binding contract between and among the parties
to the Lease. The Lease expired on April 30, 2013. All other allegations in Paragraph 13 of

Plaintiff’s Complaint arc denied.
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14.  Paragraph 14 of Plaintiff’s Complaint ts dcnied.
15.  Paragraph 15 of Plainti{ff’s Complaint is denied.

SECOND CAUSE OF ACTION
(Tortious Interference with a Contract)

16.  Defendant realleges, by reference, paragrapils.l through 15 as if set forth fully.

17.  Upon information and beliéf, Plaintiff or an affiliated entity, entered into a
contract with Brooktenn, LLC, which was to include Plaintiff's purported leasehold interest at
Sumter Mall. The contract speaks for itself.

18 It is admitted that Paﬁi Branco informed representatives of Sumter Mall that he or
a related entity had entered into aﬁ.agreemem with Brooktenn, LLC.

19.  Paragraph 19 of Plaintiff’ s Complaint is admitted.

20.‘ The document 'referenccd iﬁ paragréph_ 20 is a writing which speaks for itself and
any attempt to characterize the inten} of its contents 1s expressly dcnic;d. The remaining
allegations in paragraph 20 are denied.

21. Paragraph 21 of Plaintiff’s Complaint is denied. -

THIRD CAUSE OF ACTION
{Fraud) '

22. Defeﬁdanf réalleges, by reference, paragraphs 1 thrc;ugh 21 as if sct forth fully.

23.  Paragraph 23 of Plaintiff‘vs Complaint is denied. |

2. Paragraph 24 of Plaintiffs Complaint is denied.

25.  Defendant admits that the Lease has expired, the remaining allegations in
Paragraph 25 of Plaintiff’s Complaint are denied.

26.  Paragraph 26 of Plaintiff’s Complaint is denied.
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27. Defendant is without sufficient information or belief to either admit or deny the
allegations in Paragraph 27 of Plaintiff’s Complaint, wherefore same are denied.

FOURTH CAUSE OF ACTION
(Constructive Fraud)

28.  Defendant realleges, by reference, paragraphs 1 through 27 as if set forth fully.
29.  Paragraph 29 of Plaintiff’s Complaint is denied.

30.  Paragraph 30 of Plaintiff’s Complaint is denicd.

31.  Paragraph 31 of Plaintiff’s Complaint is denied.”

32.  Paragraph 32 of Plaintiff’s Complaint is denied.

33.  Defendant is without sufficient information or belviéf to either admit or deny the

allegations in Paragraph 33 of Plaintiff's Complaint, wherefore same are denied.

FIFTH CAUSE OF ACTION
(Attorney's Fees)

34. The Defendant would show unto the Court thdt due to the frivolous nature of this

action he is entitled to an award of attorney's fees and costs for the defense of this action.

WHEREFORE, Defendant Hull Storey Retail Group, LLC prays this Honorable Court
enter an order denying Plaintiff any relief fequested and dismiss its Complaint.

This 14" day of April, 2015. -

e B gta
William A. W. Buxton :
Attorney for Plaintiff

325 West Calhoun Street

Post Office Box 3220

Sumter, SC 29151

(803) 778-7404, fax (803) 773-5645

Sumter, South Carolina
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) THIRD (JUDICIAL CIRCUIT
COUNTY OF SUMTER ) '

) CASENO.: 2015.-CP-43-596

)
Paul Branco, Branco Investments, Inc., d/b/a ) MOTION AND ORDER INFORMATION

Great American Cookie Co.,,

Plaintiff,

, ) FORM AND COVERSHEET
Vs. ) '
)
Hull Storey Retail Group LLC, and Sumter )
- Mall, LLC s
Defendant. )
Plaintiff’s Attomey: Defendant’s Attorney:
William A.W, Buxton, Bar No. 76123 Patrick M. Killen, Bar No.
1 Address: Address:
Post Office Box 3220, _Sumter, S.C. 29151 28 North Main Street
Phone: 803-778-7404 Fax 803-773-5645 Sumter, 5.C. 29150
E-mail: buxton@curtisandcroft.com Other: _____ | Phone: 803-774-5026 Fax
E-mail: QOther:

XIMOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and III)
__JFORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III)
PROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and 1II)

SECTION I: Hearing Information
Nature of Motion: ,
Estimated Time Needed: Court Reporter Needed: KJYESA | NO

: : SECTION II: Motion/Order Type
[CJWritten motion attached
DJForm Motion/Order : ‘
' [ hereby move for relief or action by the court as set forth in the attached proposed order.

#&_&Sﬁ,‘%) September 20, 2016
Signature of Attorney for [X] Plaintiff /| | Defendant Date submitted

SECTION III: Motion Fee
[[] PAID - AMOUNT: $
DX EXEMPT: [J Rule to Show Cause in Child or Spousal Support
" (check reason) [] Domestic Abuse or Abuse and Neglect
[] Indigent Status  [] State Agency v. Indigent Party
[ sexually Violent Predator Act Post-Conviction Relief
[] Motion for Stay in Bankruptcy
] Motion for Publication ] Motion for Execution (Rule 69, SCRCP)
] Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions
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Name of Court Reporter:
[] Other:. .
JUDGE’S SECTION .
(X] Motion Fee to be paid upon filing of the attached | JUDGE CODE
order. .
[] Other: Date:
CLERK’S VERIFICATION
Collectedby:_____  Date Filed: ____

[C] MOTION FEE COLLECTED: $

[] CONTESTED - AMOUNT DUE: $
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STATE OF SOUTH CAROLINA ). IN THE COURT OF COMMON PLEAS
) THIRD JUDICIAL CIRCUIT
COUNTY OF SUMTER ) Case No.: 2015-CP-43-596
~ Paul Branco, Branco Investments, Inc.,
d/b/a Great American Cookie Co.,
Plaintiff, SUMTER MALL, LLC AND
‘ HULL STOREY RETAIL GROUP, LLC’S
v.” MOTION FOR JUDGMENT
- ON THE PLEADINGS

Hull Storey Retail Group LLC, and
Sumter Mall, LLC, '

Defendants.

Pursuant to Rules 12(c) of the South Ca;olina Rules of Civil Procedure, Defendants
Sumter Mall, LLC and Hull Storey Retail Group, LLC (collectively the_: “Defendants”) by
~ and through their undersigned attorney, William A. W. Buxton, files their Motion for -
Judgment on the Pleadings, as follows: |
) 'LEGAL STAN]jARD
“A motion for J udgment on the Pleadings is proper where p]eadmgs entitle a party to
judgment without proof, by dlsclosure of all facts, where the pleadmgs present no issue of
fact or present merely an immateria] issue.” Rosenthal v. Unarco Industries, Inc., 278 S.C.
420, 422 (1982) citing Wooten v. Standard Life and Casualty Insurance Company, 239 S.C.
243, 122 S.E. (2d) 637 (1961). |
| ARGUMENT
Plaintiff has present four causes of action against the Defendants, some of which

overlap each other and some of which contradict each other. Defendants will address each
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cause of action separately, although some of the arguments will apply to multiple causes of
action. | |
1. Defendants are entitled to Judgment on the Pleadings regarding Plaintiff’s First
Cause of Action — Breach of Contract with Fraudulent Intent because Plaintiff
has not alleged how Defendants have breached a contract which expired on its
terms.
Assuming all facts presented in Plaintiff’s Complaint are taken as true, Plaintiff is not
“entitled to judgment on its Breach of Contract with Eraudulent Intent claim. Norie,of
Plaintiff’s factual allegations set forth which of the provisions of the Lease Defendants are
alleged to have violatéd. Paragraph 5 of the Compfaint states, “Plaintiff notified Hull Storey
that upon the expiration of the lease that it would be vacating the property.” Plaintiff goes on
to state the Defendants want_ed a lease assignment fee and that another party, Brocktenn,
" LLC, was not allowed to operafe in the Sumter Mall because that fee was not paid.t
Assuming arguendo these allegations are true, Plaintiff has not properly allt_:ged how this was
a breach of the lease or how an unrelated party’s failure to open in the mall has anything to
do with this lease.

Plaintiff has failed to point .to‘a pr;)vision or requirement of the Lease that Defendants
breached. Plaintiff has failed to allege how Defendants did not perform under the expired
lease. Plaintiff has failed to allége with specificity what the intentional misrepresentatidn '
was.

Without the essential elements of a breach of contract case, this cause of action fnust
be dismissed. Further, Plaintiff provides no notice of how Defendants’A actions were made

with fraudulent intent. This is simply because Plaintiff are attempting to extract money from

a Defendants.
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2. Defendants are entitled to Judgment on the Pleadings regarding Plaintiff’s
Second Cause of Action — Tortious Interference with a Contract because
Plaintiff has failed to allege how any of Defendants’ actions intentionally
procured the breach of a contract between Plaintiff and a third party.

"The e]erﬁents ofa causé of actioﬁ for tortious interference with contract are: (1)
existence of a valid contract; (2) the wrongdoer's knowledge thereof; (3) his infentional
procurement of its breach; (4) the absence of justification; and (5) resulting damag‘es." Dutch
Fork Dev. Group II, LLC v. Sel Pfops, 406 S.C. 596, 604 (2012) quéting Camp v. Spring.;
Mortgage Corp., 310 S.C. 514, 517 (1993). | h

Defendant Sumter Mall, LLC had a Lease with Plaintiff. Near the end of the lease
term the parties entered into negotiations to extend the Lease. According to Plaintiff, around
thé time of these negotiations, Plaintiff was uyiné to sell certain assets and inventory (along
_ with a assets and inventdry at another property) tona third pé.rty, Brmktem, LLvC.. Plaintiff
and Defendant were unable to come to t';lumally acceptablé terms on :thcir Lease ‘extensic;n.
Plaintiff claims tl;at Plﬁintiff aﬁd Defendant’s failure to come to terms resﬁ]ted mthe other
potential con&act féﬂl_ing through It is unfair for Plaintiff to blame Defendants for an
unrelated contract falling through because of .their, inability to cOmé to terms on a contract “
extension. It is disiﬁgenuous to say that Défendants_ Mtentionﬂly procured the breach of the
proposed contract between Plaintiff and Brooktenn. -

3. Defendants are entitled to Judgment on the Pleadings regarding Plaintiff’s Third
and Fourth Causes of Action — Fraud & Constructive Fraud because Plaintiff
has not specifically laid out any facts which would support the allegation.

The nine elements 6f fraud: a representation; its falsity; its materiality; knowledge of

its falsity or a reckless disregard of its truth or falsity; intent that the representation be acted

upon,; hearer's ignorance of its falsity; hearer's reliance on its truth; hearer's right to rely; and
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hearer's consequent and proximate injury, must be proven by clear, cogent and convincing
evidence. Fi_rst State Sav. & Loan v. Phelps, 299 S.C. 441, 446 (1989).

Under Article 16 of the Lease, Plaintiff had certain right; to assign the Lease or sublet
the leased prémises to a third party, which were subject to the approval of Defendant.
Plaintiff and Defendant were unable to come to terms on an extension of the Lease, which
Plaintiff was. attempting to sell to Brooktenn. Plaintiff’s sale of its assets were apparently
predicated on their ability to extend a lease, which they were unable to do. As the Lease was
not ultimately extended, Plaintiff was not able to assign or sublet in accordance with Article
16. Article 16 provides for certain payments .to Defendant Sﬁmter Mall, LLC if an
assignment or subleﬁse is approved; however tﬁis never occurred.

| Assumir;g for argﬁment that Defendant made a statement that there was an
“Assignment Cost” as'alleged in Plaintiff’s complaint, Plaintiff would be able to ook to thev
terms of the Lease to determine whether of not it was true and whethér they should héve
relied on it. It is possible that the parties had a disagreement as their interpretation of the
Lease, but Plaintiff could sirhply look to the Lease to detenﬁine its rights under thebLease.
.Plaintiff has not set forth any set of facts under thch it could recov:er\ for fraud and this

claim must fail as a matter of law.

"CONCLUSION
Plaintiff filed this specious action because Plaintiff wanted to extend the Lease and
then sell off its leasehold interest to another party. Plaintiff failed té extend the Lease and it
expired on its terms. Plaintiff has no cognizable action because of its failure to extend the

Lease. Defendants did not act fraudulently, make any intentional misrepresentations, or
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breach the Lease. Plaintiff has filed multiple causes of action to muddy the waters and
extract money from Defendants because Plaintiff failed in selling off some of its business -
assets. Defendants should not be liable for Plaintiff’s poor choices.

WHEREFORE Defendant pray that this Court grant Judgment in favor of Defendants
on the Pleadings, with all costs and fees taxed to the. Plaintiff. |

Thisi day of September, 2016.

William A. W, Buxton
Attorney for Defendants
325 West Calhoun Street
Post Office Box 3220
Sumter, SC 29151
(803)778-7404

Sumter, South Carolina
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IN THE COURT OF COMMON PLEAS
THIRD JUDICIAL CIRCUIT
2015-CP-43-596

STATE OF SOUTH CAROLINA
COUNTY OF SUMTER

Paul Branco, Branco investments, Inc.
d//b/a Great American Cookie Co.,
Plaintiff SCRP RULE 52(b) MOTION TO AMEND JUDGMENT
{ORDER) : '
Vs,

Hull Storey Retail Group, LLC, and
Sumter Mall, LLC,

T i e e - e " i e Nt sl it et

Respondent.

COME NOW the Defendants, Hull Storey Retail Group, LLC and Sumter Mall, LLC and pursuant to
SCRCP 52(b), respectfully ask the Court to reconsider and alter the findings in its Order of March __,
2017 (the “drdec") which was emailed in draft form on March 9, 2017, . |

The Proposal for Purchase dated March 1, 2013, betweeln Branco Investments, Inc. ("Branco”)
and Brooktenn, LLC ("Brooktenn”){the “Contingent Purchase Agreement”} speciﬂcalty states “[t}his
proposal is contingent upon Buyers getting é satisfactory lease from Hull Storey Gibson within 90 days of
signed proposal.” The Order includes a finding that “Hull Storey approved Brooktenn's Ieasé but
attempted to get the $70,000 purchase price from Branco by invoking paragraph 16.2 of the lease
agreement between Hull Storey aﬁd Branco.” The Respondent requests the Court to remove the finding
that “Hull Storey approved Brooktenn's lease” as the record is replete of any signed lease document
with Brooktenn.

“Any agreement for the use o;' occupation of real estate for more than one year shall be void

unless in writing.” 5.C. Code Ann. § 27-35-20. To satisfy the requirement, the Brooktenn lease would

have to be a written expression of agreement and signed by both Bracktenn and Sumter Mall, LLC, The
Supreme Court of South Carolina has expounded on the writing requirement.

Contract for extension or renewal of lease must specify conditions of renewa! with certainty.
Anderson v. Hall, 155 5.C. 320, 152 S.E. 521 (1930). Any madification of written contract must
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satisfy all requisites of valid contract. Bishop Realty and Rentals, Inc. v. Perk, inc., 292 5.C. 182,
355 5.E. {2d} 298 (5.C. App. 1987). South Carolina cornmon law requires that, in order to have a
valid and enforceable contract, there must be a meeting of the minds between the parties with
regard to olf essential and material terms of the agreement. Hughes v. Edwards, 265 S.C. 529,
220 S.E. (2d) 231 (1975). The essential terms and conditions of o lease agreement include o
definite agreement as to the extent and boundary of the property to be leased, the term of the
lease, the rentol as well as the time and manner of payment. This “meeting of minds” required
to make a contract is not based on secret purpose or intention on the part of one of the parties,
« stored away in his mind and not brought to the attention of the other party, but must be based
on purpose and intention which has been made known or which, from all of the circumstances
should be known. McClintock v. Skelly Oil Co., 232 Mo. App. 1204, 114 S.W. (2d) 181 {Mo. Ap.
1938). The record before us evinces no meeting of the minds between William A. Chandler and
William D. Player during their February 5, 1985, telephone conversation. There is no indication
that essential terms were discussed, and the mere referral to the original lease is not sufficient,

Assuming that an agreement had been reached during the February 5™ telephane conversation,
such a lease modification would be autside the Statute of Frauds. Any contract for an Interest in
land or any agreement that is not to be performed within one year must be in writing and

signed by the party against whom it is seeking to be enforced. South Caralina Code Ann, § 27-

35-20 {1976). Moreover, 3 contract required to be in writing by the South Carolina Statute of

Frauds cannot be orally modified. Windham v. Honeycutt, 279 5.C. 109, 302 S.E. {2d) 856

{1983){court held evidence of oral modification of the real estate contract as violative of the

Statute of Frauds). '

‘Plaver v. Chandler, 299 5.C. 101, 102-03; 382 S.E. 2d 891, 93-94; 1989 5.C. LEXIS 166, 3-5 (1989).

The only written document drafted between Sumter Mall, LLC, and Brooktenn was the draft
ASSIGNMENT, ASSUMPTION, AMENDMENT AND RATIFICATION OF LEASE AGREEMENT emailed to both
Branco and Broaoktenn on April 30, 2013, and attached to the Complaint as Exhibit C {the "Draft
Assignment”). Brooktenn sought the ten year‘term described in Section 6A of the Draft Assignment, and
the Draft Assignment document includes the requirement that the tenant parties pay the 520,000
assignment fee stated in Section 7 of the Draft Assignment to Sumter Mall, LLC, and the requirement
that Branco waive any claim against Defendants is in Section 4. No other written document purporting.
to be the Brooktenn lease has been proffered. The Draft Assignment was never signed nor did the
parties reach a meeting of the minds with respect to a lease between Brooktenn and Sumter Mall, LLC.

In this context, to be a lease, any agreement of the parties for the lease of the space at Sumter Mall to

Brooktenn for the ten year term requested would have to be in writing and signed by the parties. That
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did not occur, and the Defendants request the Court remove the finding that “Hull Storey approved
Brooktenn’s lease”.

The Order also includes a finding that “[t]his interference was not justified in anyway and there
was no evidence of justification offered by defendant at trial or in the pleadings.” The Defendant
requests that the Court eliminate the finding. Judge Anderson of the U.S. District Court for the South
Carolina District reviewed justification in a claim of tortious interference with contract under South
Carolina law in BCD, LLC, v. BMW Mfg. Co., LLC, 2008 U.S. Dist. LEXIS 7410, 66-67 (Dist. Ct. 2008).

Absence of justification is an essential element of a tortious interference claim. Woldrop Bros.

Beauty Supply, Inc. v. Wynn Beauty Supply Co., 992 F.2d 59, 62 (4" Cir. 1993). The absence of

justification means conduct that is carried out for an improper purpose, such as malice or spite,

or through improper means, such as violence or intimidation. td. at 63. *

a. Improper Purpose

If some legitimate purpose or right exists, liability cannot be imposed even if the
defendant exercises that right for malicious reasons. /d. Moreover, if a defendant acts for more
than one purpose, the improper purpose must predominate in order to create liability. Crandall

Corp. v. Navistor Int'l. Transp. Corp. 302 5.C. 265, 395 S.£. 2d 180 (5.C. 1990).

id., 2008 U.S. Dist. LEXIS 7410, 66-67 (Dist. Ct. 2008).
b. Improper Means
Improper means are defined as “means that are illegal or independently tortious.” Love

v. Gamble, 316 5,C. 203, 448 S.E, 2d 876, 883 {5.C. Ct. App. 1994) (internal quotes omitted). In

South Carolina, “improper methods may include violence, threats or intimidation, bribery,

unfounded litigation, fraud, misrepresentation or deceipt, defamation, duress, undue influence,

misuse of inside or confidential information or hreach of a fiduciary relationship.” Waldrop

Bros., 992 F.2d at 63.

id., at 69-70. Sumter Mall, LLC is in the business of leasing the Sumter Mall property for income and
profit, and there was ample testimony about leasing of the Sumter Mall. The only asset of Sumter Mall,
LLCis land and leasahle space at the Sumter Mall, and obtaining payment from tenants for the right to

occupy the Sumter Mall — whether it be up front payment or monthly rent or percentage rentor

reimbursement for common area maintenance expenses or any other type of lawful payment ~is the
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business of Sumter Mall, LLC, and thé justification for most if not all of its actions year by year. In the
Order, the Court described that exact behavior b;{ Sumter Mall, LLC. o

Sum‘ter Mall, LLC’s right not to lease space to Brooktenn or to condition that lease on any lawful
condition must be superior to Branco’s request to extend fhe lease or for a new lease. It is the essence

of private property ownership. “A party who in good faith exercises a legal right ‘affords no basis for an

_'action by the second party for intentional interference with a contract’ despite the fact it may cause a

third party nat to perform a contract. Webb v. Eirod, 308 5.C. 445, 418 5.E. 2d 559, 581 (5.C. App. 1992).”
Gailliard v, Fleet Mortgage Corp., 880 F. Supp. 1085, 1089-90; 1995 U.S. Dist. LEXIS 4197, 12 (Dist. SC
1895). 5o long as its actions are not for an improper pdrpose or conducted by improper means {there is
no allegation of either), Sumter Mall, LLC, has the absolute right to piace any conditions it wants on the
lease or sale of its space and property rights.

The Lease Agreement dated December 30, 2002, betwean Sumter Mall, LLC and Paul I, Branco
and Ann Branco expired on Agril 30, 2013. Sumter Mall, LLC, had no obligation to lease space to
Brooktenn nor to approve Brooktenn as a tenant. Branéo_had no right to extend nor to continue to
occupy the property._The Order includes findings ihat the value of the sale of Brance’s property in the
sumter Mall, including the right to oécdpy space in the Sumter Mall {which Branco had no right to
occu;ay after April 30, 2013), as measured by the Contingent Purchase Agreement was $70,000, but the
value Branco received for its property removed from the Sumter Mall was $5,000. The 565,000
difference in those two amounts represents a value inherent in the Sumter Mall (of which Branco had |
no ownership right} - not Branco's property. While not laid out in a linear fashion, the Court describes
the affirmative justificagio_n for Sumter Mall to request payment of 520,000 as a term in the Draft
Assignment —~ Branco was proposing to sell to Brooktenn a package of physical property items belanging

to Branco PLUS real property rights belonging to Sumter Mall, LLC, and was proposing to the Court that

Sumter Mall, LLC be paid nothing.
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It is interesting to note that Branco and Brooktenn recognlized that a portion of the value of .
those combined assets being sold belong to the mall owner. The Contingent Purchase Agreement
bétween Branco as seller and Brooktenn as buyer includes the following provision: "Mall Transfer Fee ..
.. to be split 50/50 with seller (nat to exceed $2,500 for Seller).” Without ever broaching the subject
with Sumter Mall, LLC‘- the only party of the three that owns the right to occupy Sumter Mall after April
30, 2013 - Branco and Brooktenn collectively understood that they would have to pay some amount
{62,500 as 509 for seller Branco and $2,500 as 50% for buyer Brooktenn is a contemplated amount of
$5,000) to Sumter Mall, LLC, to purchase an extension of the right or a new right to occupy the Sumter
Mall. Sumter Mall, LLC, had the absolute right to require any condition of leasing the properfy and to
require payment of any amount, or they could decllne»to lease to Brooktenn or Branco at all, and
structuring a draft agreement with Brooktenn as an assumption and assignment and Including a
requirement that Brooktenn make an up frant payment of $20,000 in the Draft Assignment was not only
reasonable, it was entirely within the right of Sumter Mali, LLC, The Contingent Purchase Agreement is
in the record and was discussed at trial and contemplates payment to Sumter Mall, LLC for the
continued right to occupy space. The Court has determined the difference in value between Branco's
property standing alone and the combination of Brénco’s property and Sumter Mali's property. The
desire of Sumter Mall, LLC to act in its own financial interest is justification for its actions and was
presented at trial, and the Defendants request the Court eliminate the finding “[t]his interference was
not justified in anyway and there was no evidence of justification offered by defendant at trial or In the
pleadings.”

The Order includés a statement that “Defendant intentionalty brocured the breach of this
contract by deeming it an assignment and attempting to collect $20,000 from plaintiff. Defendant
further undermined the contract by attempting to sell plaintiff’s equipment to Brooktenn LLC for

$20,000."” Defendants request that the Court delete this finding. There is na assertion that the

e
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defendénts at any time stopped t-he Plaintiff from renjc;ving its equipment and selling it to Brooktenn ar
anyone else, and the Court made a -ﬁnding that Branco did remove the equipment and sold it {or some
of it) to another party for SS.(;)OO‘ An integral. part of the Contingent Purchase Agreement was the
acquisition by Brooktenn of the right to occupy land ;aned'by Sumter Mafl-, LLC. Included in the "assets”
Branco was attemptiﬁg to sell to Brooktenn. was the right to occupy land owned ‘by Sumter Mali, LLC._ :
8ranco’s Lease had expired, and Brooktenn hasAnever had a lease w_ith Sumter Mall, LLC. Defendant was
under no obligation to lease space to Brooktenn, and construing the absolute right of Sumter Mall, LLC
not to Ieaée space to a party as an intentional procurement of the bre‘;ac_h of the Con'tingent Purchase
Agreehent would wark the untenable resuit (;f requiring Sumter Mall, LLC to [ease space to the tenant
of an expiring lease on paih of fort Iiability. What are the terms of the required lease extension? Is
Sumt;er Méll, LLC permittéd to increase the rent? Is it permitted to exténd the exclusive provfsions of its
other tenants onto the prerﬁises asa cﬁndition of the ococupancy? How long does the required lease
with the extending tenant last?‘:ls there a guarantor? if Sumter Mall, LLC, as a landowner, is not
permitted to bgrsue its own legitimate _interesf free of tort liability, then it is not ablé to pursue or’
protact its intefests at all, At the time for performance of its Cénting‘ent‘Purchase Agreement, Braﬁco
d;d not own an esseniial part of thg thing it was attempting tovself;‘Sumter Mall, 11.C, had no duty'or ‘
obliéatio; to enter into a new leaﬁe nor to ratify aﬁd agree 1o assign the lease, and the Defendant was
free ;p conditioh its entry fnto a lease with Brooktenn on any la_wful consideration. Branco was likewise
“free to remove its equipment and séll it separate from thé assets of Sumter Mali, LLC, which it did. Thét
Braoktenn and the Defendants could r.x..ot come to terms on that new lease is nat actionable aéainst the
| Defendants, and the Defendants res{aectfully request that the Court remove the finding that th‘e
Defendants interfered with the Contingent Purchase Agreement. |
Further, inherent to a tortious Interferenfe with contract claim is the question whether the

defendant had a legitimate business interest underlying its action. Judge Andersan also looked at the
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question of legitimate business interest in BCD, LLC, v. BMW Mfg. Co, LLC, 2007 U.5. Dist. LEXI5 2852
‘(Amended by BCD, LLC v. BMW Mfg. Co., LLC, 2007 U.S, Dist. LEXIS 4187 {D.S.C., lan. 16, 2007)).

South Carolina law of tortious interference has never adopted the Stranger Doctrine, but has
consistently provided protection to all parties of a contract from the tart. Ross v. Life ins. Co.,
273 5.C. 764, 766, 259 5.E.2d 814, 815 {1979). This protection does not expressly emcompass -
“all parties to an interwoven contractual arrangement,” Atlanta Mkt. Ctr. Mgmt. Co. v. Mclane,
269 Go. 604, 503 5.E. 2d 278, 283, but does extend to parties engaged in legitimate businass
activity. See Gaillard v. Fleet Mfg. Corp., 880 F. Supp. 1085, 1089 (D.5.C. 1995) (acknowledging
“lilnterference with a contract is justified when it is motivated by legitimate business
purposes”); see also Waldrop Bros, Beauty Supply, Inc., v. Wynn Beauty Supply Co., 992 F.2d 59,
60-61 (4" Cir. 1993 }{asserting “the tort law of South Caraolina does not make legitimate
competitive behavior actionable”).

Id. at 6-7. More recently, Judge Harwelf of the U.S. District Court for the District of South Carolina found
that

[w]hile intentional interference with contract and intentional interference with prospective
contractual relations are distinct tarts, they both require a plaintiff to show the defendant was a
stranger to both the contract at issue and the business relationship giving rise to and
underpinning the contract. See Dutch Dork Dev. Grp. I, LLC v SEL Properties, LLC, 406 5.C. 596,
604, 733 5.E. 2d 840, 844 {2012) {discussing intentional interference with contract);'. .. This
principle, often called the “stranger doctrine,” prevents a party to an actual or prospective
contract fram being sued. (Citations omitted). '

Jimmy Calium, fr., v. CVS Health Corporation, 137 F. Supp. 3d 817, 861-862; 2015 U.S. Dist. LEXIS 13080,
98 (2015).' - |

Because the procurement of the right to occupy space in the Sumter Mall is a contingency in the
Contingeﬁt Purchase Agreement, a'nd because Sumter Mall, LLC ﬁas é legitimate interest of its own in
the Subject matter - namely, In the leasing and occupaﬁcy of the Sumter Mall - the Defendants’ action
in pursuing those bugiﬁess interests in this case are not actionable, and its motive to capture the value
of its premises in a lease with Brooktenn is reasonable. The Defendants did not go seek out Brooktenn
to discuss-the Contingent Purchase Agreement. Rather, Brooktenn and 8ranco approached Sumter Mall,
LLC about extending the lease of space in the Sumter Mall. Sumter Mall, LLC’s, choi;:e of w’rhether or not
to lease space to Brooktgnn and the terms and conditions of anci payment for that potential lease of

space are at the heart of Sumter Mall, LLC's legitimate business interest. In addition to the specific
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requests to modify the findings in the Order as outlined above, the Defendants would ask the Court to
modify its findings to provide that the Defendants’ actions in this matter were in furthefance of its
businass interests and are not acttonable

I
RESPECTFULLY SUBMITTED this / / _t ' day of March, 2017. y

Matthew W. Matson
Attorney far Defendants
Fro hac vice

1190 Interstate Parkway
Augusta, Georgia 30909
mmatson@hullpg.com
706/434-1743
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By Mr. Killen

(Matter taken under advisement)
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(The within matter came before the Court for hearing on

November 28, 2016)
THE COURT: All right. .You are . .
MR. KILLEN: Judge, I'm Patrick Killen here for the
Plaintiff. 1 |
THE COURT: All right. Could I see a copy?
(Brief pause) o
4THE>COURT: Is this your motion, Mr. Buxton?
MR. BQXTONr Yes, .sir, Your Honor.
THE COURT: You may proceed.
MR. BUXTON: Thank you; Your Honor.

MR. MADiSON: I'm Matt Madison on behalf of the Defen-

dants in this case.

THE COURT: All right, Mr. Madison. .
MR. MADISON: Just to give you a brief factual back~

ground on this case, this arises from a lease at the Sumter

Mall.

I represent the Defendants who are the owners and land-
lords there at the Mall. The Plaintiff is Paul Branco whao

is doing business f£here.

There was a lease at the Mall that was expiring at a

time in early 2013, and Mr. Branco decided that he wished

to sell his business by putting the equipment to the new po-
tential operator at the Mall.

This Complaint came‘about when there was a contingent .
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transfer of the business and the extension of the lease
term.
What happened was the lease was not extended before the

Plaintiff did assign that lease to sell that leasehold bus-

. ilness in the property.

So in the'fifst count of the complainant's breach of
contract 1s the lease, but the lease had expired on its own
term at the time that these factual allegatlons took place.

So there'was no breéach of the lease because the part—.
iés'failed to agree to an extension of the lease. 8o . .

THE COURT: So there was no lease?

MR. MADISON: fes, Your Honor. The lease haa eipired.
That's correct.. |

In the other causes of actioﬁ, they go on to talk about
various parts of the cOntréct- Now, thlS contract was be-
tweén Paul Branco, Plaintiff, and tha£ thlrd party who was
hoping to gét a new lease from the landlords, my clients.

Now, they went througﬁ negotiations but did not sign a
lease, did not come to the full terms of the lease, and that
was a contingency_iq this cdnﬁract.

The Plaintiff and the third party tried to do an gquip—
ment and leasehold sale of this property and the property at
the Florence Mall: There were contingencies built in that
thé sale could not go through unless that third party was
able to come to terms and sign a lease with my clients.

5
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That never happened, so this -- the contract contingen-
cies that were not met made this deal fall through and they
were not -- no one was-tortuﬁusly interferred with. They
were a party -- my client was a party that was negotiating
with thése folks but they never came to terms and the lease
ended with no new lease given to the Plaintiff or to that
third party. ‘

So fhere is no contract there, and I see this as being
just as simple as that. It could have been extended but
they failed to reach agreement on that under the terms of
extension.

- They failed to come to terms with the third party so a
new lease camelépto being.

There was no contract in place so my ciient‘did nothing

wrong. The contingencies were never met and my client can-

not be forced to sign a lease with this third party just be-

cause the Plaintiff wants to sell the equipment and that
business.
THE COURT: . All right. Mr. Killen.

MR. KILLEN: Thank you, Your Honor.

Your Honor, could I ask if Your Honor has the affidavit
of Paul Branco?

(Brief pause)

THE COURT: No, sir.

THE COURT: May I approach, Judge?
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THE COURT: Yes, sir. Here is something but you can
hand it up. | |

MR. KILLEN: Yes, sir.

THE COURT: Thank you.
' MR. KILLEN: Your Honor, I have just handed you the af-
fidavit of Paul éranco of Branéo Investments, doing business

as Branco (Inaudible).

Judge, this is -- I will summarize it for you. This

is the affidavit of Paul Branco, and I would just remind the -

Court that this is a motion for judgment on the pleadings;
I put on the affidavit a summéry judgment motion, and I am
Just trying to defeat the motion for summary judgment. I‘
ém not trying to win the case on the merits today.

But counsel is correct that this was the basis or at
thé‘heart of thing‘was the lease my clients hédlin the Mall
out here with Hull Stbrey Ret£u£l<Group. The lease term was
December of '0Z te April of 2013.

Before -- ‘this is ali in my client's affidavit. Be-
fore April of '13 when the'iease was to expire and run its
course, my client entered into some negotiations with a corni.-
pany called Brooks LLC. Brooks was going to buy my client's
assets and.whatever he had in the_SUmter Mall Store and
another store which was made reference to that he had in
the Florence Mall. This was an asset purchase only.

He was not taking an assignment of the lease but was
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buying the assets. Whatever equipment was there was among
what he was buying.-

Brooks had negotiated its own lease with these folks.
The negotiations were for a new and independent lease, and
he was ndt taking an assignment of my client's lease.

THE COURT: The same site?
MRf KILLEN: Yes,‘sir,Asame site.
Hevhaé proof that he was not taking -~ he was not nak-

ing an assignment or transfer of his lease.

That is very important in this case that it was his
own lease and that he was noﬁ taking an assignment or trans-
fer or whatever you want to call it of my client's iease-

So Hull got wind of these talks thatvmy client was go-
ing to sell his assets to Mr. Brooks, and they demanded to‘
receive Twenty Thoﬁsand Dollars for a lease aséignment fee.
That's what théy told me. -

| They éoinﬁed to alcertaiq paragraph in the lease.;a
called his attention to that, and they said paragraph 16.2
said that wﬁeneyer you assién the lease we get all of the
money. |

So if you assign the lease and somebody gives you a
Hundred.Grand you've got to give us the Hundred Grand, or
give us Ten Grand or whatever it is. They said 16.2 says
you've got to give us the money, and we understand you have
negotiated with Mr. Brooks and he's going to pay yéu Seventy

—

8

R. 061



10

11

12

13
14
15
16
17
18
19
20

21

22,

23
24

25

Grand, so you owe us Seventy Grand, but we're going to give
you a discount. We re 901ng to give you -- we're going to
let you just pay us Twenty Grand.

So my client says that paragraph 16.2 deals with the
lease transfers, assignments; I'm not aésigning my lease to
him. ’

He's got his éwn lease. I'm just selling to him my
assets..

So fhe Deféndant"s at that point produced a new docu~'
ment which is Exhibit 2 or Exhibit B, and the document is
called Assignment'énd Assumption of Lease agreement, Veri-
ficatidn of Lease Agreement. This was right before {he
lease of my client was set to expire,.

So they presented him with this new document and said
we' have to'sign'this and givé them-the Twenty Grand. My
client wouldn't sign it. Neitherzwould the other fellow it
was brought to.

And so at that point.my client spoke with a rep&esent~

ative, and the representative of the Defendant said we're

going to get that Twenty THousand Dollars one way or another.

We're going to figure out a way to get that, and they then
sald to my client and to Mr. Brooks that unless somebody
gives us Twenty Thousand Dollars Brooks is not going to be
operating in Sumter Mall.

So then after that, after that notification, Brooks
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and my client got notification from a representative of
the Defendants --— thé guy said something to the effect of,
well, you need to give'us tﬂe Twenty Grand. We put in new
carpet in ﬁhe Mall; a bapital improveﬁent, so you've got
to do tﬂat. You've got to give us the Twenty Grand:

Well, the lease, which was a twelve year lease, didn't
havé anyﬁhing in there about'assessments or him having to .
be taxed for capital improvements in the Mall.

At that point they told Brooks and my client that un;
less Somebody gives us the Twenty Grand he will not come
in here. ‘

So at that point the deal between my client and Brooks
was to end, and'because hé wasn't going to pay Terty Grand
in negotiating his own leasé.

‘ So, Judge, what they were told wég th;t they figured’
out that they had somebody oVér'a:Barrel, aﬁd theyAwere
going to make this contract between my-client and Brooks --—
they Were.going to make if whereAsomebody paid the Twenty '
Grand or else they were -- they were going to get the Twenty
Grand as a windfall or the gﬁy wasn't coming in the Mall. -

So at that point Brooks. said I*'m tired of dealing with
this and he bolts, and my client lost Seventy Thousana Dol-
lafs from the asset purchase.

They have changed their stories several times, but it
is clear they were trying to interfere with the contract

10
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between my client and Brooks.

"And as far as the contract, the lease'expi;ed. They
were mis-representing the tefms of the contract with my
client by saying l6f2 says you have to give us the'Twenpy
Grand or.Seventy Grand.

Your Honor,'16n2 deals with lease transfers and its

assumptions, and that is what happened here. They misrepre-

sented that'and said that provision of the contract said
he had tofpay that, but that's not what it says.

That is not the situation that there was with this
transfer.

It's very sinmple.

THE COURTQ. All right. Let's hear what Mr. Madison
has to say about that.

MR. KILLEN: Thank you,_YourAﬁQHOr.

THE COURT: Yes, sir. B

| (érief pause)

‘MR. MADISON: What‘reélly happened here is the Plain~-
tiff got out of sequence of ‘what was going on on this at
that-point. ' |

THE COURT: All right.

MR. MADISON: They needed to extend this term if they

wanted to sell that to this third party.
THE COURT: Why?
MR. MADISON: Because if they don't have anything -to

11
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transfer R
*THE COURT: Why can't they sell their equipment?.

MR. MADISON: They cqula sell their equipﬁent and they
are free to do that, and I don't know if they have sola it
or not ét this point, but’they'are free to do that;

And the provision thdt Mr. Killen was speaking about
is . - v

THﬁ’COURT: Let me hear it factuaily as best we can
heré.

MR. MADISON; I was

THE COURT: 'He says that Brooks was negofiating separ-
ately with your client for a new lease. '

Is that tﬁue or not true?

MR. MADISON: Yes, Your Honor. It started out that
it was his exteﬁSiéh and then it turned into thé conVeréa—
tions directly with Bfooks.

THE COURT: How did that break down? Why did that

break down?

- 'MR. MADISON: Well, they got in conversation with my
client but they never signeéd the lease. They didn't agree
to terms on it.

They. started down that road but they didn't get'to a

‘finish line.

There was no lease signed.

’

THE COURT: So thét‘it was a separate lease with some

l
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separate.terms?
MR. MﬁDISON: Righﬁ. Yes, Your Honor:
THE COURT: And that never worked out, is that cor-
réct?’ |
MR. MADISON: - It never did, Your Honor.
THE COURT: All right. Then I guess the question is
why. : |
Wwhy did it not work out?
MR..QADISON: IvWill tell you that originally it was
a lease transfer and then . . ' | |
THE COURT: Mr. Killen said there was no such thing
as a lease transfer. |
MR. MADISON: His client changed the language to al-
low him to go directly to this ﬁhird party because they had

figured out that they weren't going to cdmeAto"terms on it

~and because the lease says that my client would be entitled

to that Twenty Thousand Dollars.
| THE COURT: What was the Twenty Thousand Dollars for?.
What was it for exactly? -

MR. MADISON: ‘It is under that provision of the lease
Mr. Killen was speaking about.-

It said if he assigns his interest in the lease that
all consideration paid shall be payable and beiong to the
landlord, so once they figured out that they wére going to
owe the landlord soﬁe money they said why don't you guys

13
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directly talk,‘Brooks and the landlord.
* THE COURT: And you say that théy did -- he did talk '
with your élients for a whiie?
- MR. MADISON:‘ They did for a while and they never did
sign a léase. |
THE COURT: All right. Ijunderstand.
Anything further? . |
_MR; KILLEN: Yes, sir. Well, Judge, again that paraQ
graph codhse} refers to, 16.2, is dealing with a lease
assignment or lease transfers.
My client is very clear in his affidavit that there
never was a lease~assignment..

1t was
THE COURT: Do they have copies of this?
MR. KILLEN: Yes, Your Honor, they do.

THE COURT: All right. - :

MR. KiLLEN: And, in fact, they drew up a new document

to have signed but my client wouldn't sign it.
They knew my clieht woﬁldn't sign the lease, and as

they tried to get ‘him to sign a new lease document they

knew he wouldn't sign a new lease and he naver did sign a

new lease.

Neither my client nor Brooks signed a new lease, and

then after that is when they went into the capital improve-

ment thing.

14
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All of this is in my client's affidavit, Your Honor.
“THE COURT: All right.
(Brief pause)

THE COURT: Let me ask you.to provide the Court with

proposed Orders within ten days.

Is that satisfaétory?
MR. KILLEN: Yes, sir.
MR. MADISON: Yes, sir..

THE ‘COURT:- Thank you very much.
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THE COURT: Either side want to make
opening statement?

MR. KILLEN: T don't think that's
necessary, Judge.

THE COURT: Ckay. All right, you may call
your first witness. ‘

MR. KILLEN: Judge, I call Mr. Paul Branco
to the stand. |

THE COURT: If you'd come around.please,
sir. |

THE CLERK: Place your left hand on the
Bible, raise your right hand. State your name
please. | |

THE WITNESS: Paul Joseph Branco.
WHEREUPCN,

PAUL BRANCO, |
having been duly sworn by the Clerk, testified
as follows:

THE CLERK: Thank you. Have a seat up
here please. Please state your full name and spell
your last name for the record.

THE WITNESS: Paul Joseph Branco. That's
B-R-A-N-C-O. |

"DIRECT EXAMINATION -
BY MR. KILIEN:
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Mr. Branco, you live in Florence County?

Yes, sir.

How long have you lived in Florence?

Twenty plus years.

You are married to Anne Branco?

That is correct.

And that's Anne sitting back there in the pew?

Yes, sir, it is.

And you have how many children?

Four. '

Their names?

The oldest is Paul, then Stephanie, then Keith,
then Ryan. |

Q All your children adults ——

A Yes, sir.

Q —at this point? Ckay. What do you do for a
living, Mr. Branco? , \

A I'm the comptroller and building and maintenance
manager for ACS Technologies in Florence, South
Carolina:

Q What does ACS Technology do?

A Software. It's a development company for faith
based community. '

Q Okay. And what — when you say you're the, what

did you say, maintenance director?
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A
Q
A
Q

My primary responsibility is comptroller.
Camptroller? '
T inherited the maintenance.

When you say comptroller you're talking about

finances?

A
Q

Correct.

Where is that business located or that

organization located?

LGOI O I ORI

Florence.

Ckay. How long have you been doing that?
Fifteen plus years. |

Okay. And you are how old now?

T am now 60. |

When did you start — have you always been,

before this company you work for now, have you been

self-employed?

No. No, I hadn't been.

You — where did you go to college?
Rutgers University in New Jersey.
The étate of New Jersey of.f——

Rutgers is the state university in Jersey,

correct.

Q
A

Q

When did you graduate from Rutgers?
1979. o
All right. What did you do after you, upon
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graduation from college?

A I actually went to work for the university when I
graduated, and then I worked for various
construction companies in New Jersey.

Q What kind of work did you do for construction
companies?

A It varied. It was very broad, anywhere from
actual site construction, managing, to finance. .

Q When were you first self-employed?

A First self-employment, again, self employed in
terms of Branco Investments would have been 2001.
Q What Branco was this?

A PBranco Investments is a South Carolina
corporation. It was formed in 2001 to go into the
cookie franchise business.

Q So you formed that corporation to become a Great
American Cookie Franchisee, Inc.?

A Correct. |

Q 1Is that correct? COCkay. And what year was that
again?

A 2001. | A

Q All right. Did the corporate — what's the
corporate name for the Great American Cookie
Company? What do they call themselves?

A My corporate name? '
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Q No, the pecple you had to deal with to get thé

franchise.

A Oh, it started out as Mrs. Fields and then it
became another franchisor, and then it ultimately
wound up being Global Franchise Group.

Q Global Franchise Group?

A GFG, Global Franchise Group. |

Q@ So you had to apply with GFG to get a, to be
franchisee for CGreat American Cookie Company?

A If T renewed, yes. Up until that point in time
everything was done through Mrs. Fields.

Okay. | |

And the subsequent one. I forget —

The predecessor to —

The predecessor to Global.

Global Group.

Yeah.

Let me finish SO she can take it down, okay.
Your original franchise deal with Great American
Cookie Company was with Mrs. Fields?

A I believe that was. ‘

Q Okay. And then it became GFG, Global Franchising

Group? ;
A Ultimately.
Q And when did you apply for a franchise, a
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franchise for, to become a franchise to operate the
Great American Coockie Company store?

A That was back in 2003.

Q All right. Why did you decide to do that? What
prompted that? | ‘

A My wife and T were just looking for a business
opportunity. I was actually oh a severance package
from a company that .I had worked for so we decided
to look into some possibility of going into
business.

Q So you submitted an applicétion'to Mrs. Fields to
run a store or stores?

A Yes, sir.

Q For the Great American Cockie Franchise?

A Yes.

Q All right. T take it you were approved?

A We were apprdved. We were approved in Florence
first in 2001 and then in Sumter.in 2003.

Q Okay. _

A We actually had two franchises in stores so just
for the record.

Q So you had a store in Sumter and you had a store
in Florence? |

A Yes, sir. _

Q Sumter Mall and Magnolia Mall?
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A Correct.

Q All right. When did you begin operation on

the — or’scratch that. What time frame are we
talking about when you wanted to go into the Sumter
Mall?

A It would have been, we probably started

construction sometime in January of 2003.
Q Did you contact the mall, the company that runs
the mall up there? '

A Yes, sir.

Q Was it Hull Storey?

A Group.

Q - Hull Storey Groﬁp. They're out of Augusta,
Georgia? |

A: Yes, sir.

Q Did you éontact them about getting some space in
the Sumter Mall? V

A I believe they actually-came to me through

Mrs. Fields. N _

Q So Mrs. Fields had contacted them?

A -They/ I think you —

Q Asked you to operate at the mall?

A T believe it was dialogue there; and then we were
approached by the franchise agent for Mrs. Fields,

asked us whether or not we wanted to open a second
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storé, this one being in Sumter.

Q Okay. And at some point you would have talked to
the mall about a lease, correct?

A Correct. | | |

AQ All right. Did, when you talked to the mall who
did you talk to, the mall people? '

A Yeah, the mall people. T honestly don't femember
who I spoke to back in that day. |
Q Was it somebody in Sumter or was it somebody in,
somebody in Augusta?

A It would have been somebody in Augusta. 'They
really didn't have anybody in Sumter.

Q Did you negotiate lease terms with them or did
they just tell you what the terms were?

A We negotiated lease terms.

Q All right. 'And what are the normal lease terms?
What do you negotiate on a lease like this?

A Typically the term, which in this case was ten
years, the fent, whatever the rent would have been,
typically breakpoints during the course of the lease
to allow for inéreases.- T don't know if this one.
actually had an increase; it prbbably did. I
haven't reviewed it that closely. And other things,
other items.

Q All right. You eventually signed a lease with
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them; is that correct?

A Correct. Anne and T sign signed it.

Q Mr. Branco, I'm gonna hand you a document, if you
can tell the judge what this is. Go ahead, tell the
Court what that is.

A This is the lease agreement between Sumter Mall,
LIC, as a landlord, and Paul J. and Anne Rranco,
jointly. '

Q Okay. Sumter Mall, LIC is a, some kind of
subsidiary or some kind of unit of Hull Storey
Gibson which is the company out of Augusta; is that
your understand1ng°

A To the best of my knowledge, yes, that is
correct.

Q All right. Now go back to the back page of that

to where the signatures are. I know there were some

addendums or something added to it. Tt's probably
six pages there from the back. '

A Right, and I believe a lot of this is
construction.

Q All right. 6 or 7 pages in.

I'm not seeing signatures here. Patrick.

All right. _

Ch, here it is, okay, I'm.sorry.

All right.

(ORI ORI

R. 080



O 0 ~J OO U b W N -

NN NN S D B e 2 e
g D W N PO W oYy W NN RO

12
PW — P. BRANCO — DIRECT

A Page 18.

Q Okay. And that has — is that your signature
there where it says Paul J. Branco?

A That is correct.

Q And Anne, your wife's signature?

A Yes.

Q And Daniel Nixon, that's samebody that.signed.on
behalf of the Mall, correct?

A That 1s correct. _

Q- So this is a lease that you signed. It was for
ten years that, under which you operated Great
Arerican Cockie Company at the mall for about ten
years, correct? '

A Yes.

Q All right, did you write this document?

A And‘let me just be clear, when we refer to Great
Américan Cookie Company in Sumter we're talking
about the Great American Cookie Company and the
Pretzel Time franchise, two franchises. |

Q All right. That's what you meant earlier when
you said two franchises?

A Right, exactly.

"'Q So to be clear, the store at the Sumter Mall was

Creat American Cookie Company and Pretzel Time?
A Correct.
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Q And pretzels are those soft pretzels with salt on
it?
A Those are them.
Q All right. Did you write this or did they write
it? |
A They wrote this.
Q All right. You didn't — other than the terms as
far as the money, you didn't write any other thing
in this document, correct? I mean, you didn't even
negotiate that?
A No, T had an attorney review it but I did not
negotiate it.

MR. KILIEN: All right, Judge, I'd move
that in as Plaintiff's 1. : |

THE COURT: . Any objection?-

"MR. BUXTON: The only objection I have is
just it looks like some of the language is cut off
on — if T can just, can T just —

MR. KILLEN: Judge, 1f he's got a copy
that's better than mine I'11l be glad to use his.
(Attorneys confer.)
MR. KILLEN: Tt locks like samething got
cut off, Judge. That's fine. We can use his copy
or whatever, that's fine. |

THE COURT: So you have no objection to
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whatever copy 1s going in tﬁat's clear?

MR. BUXTON: No, Your Honor. T Jjust want
to make sure we have the complete, clear copy.

THE COURT: Okay. '

MR. KILLEN: Judge, this thing has been
copied probably fifty times; and you know how it is,
copy‘a copy, then you copy a copy and —

THE COURT: Okay.

MR. KILIEN: That's fine.

THE COURT: TIt's entered without
objection. _
(WHEREUPCN, Plaintiff Exhibit No. 1 was
marked for identification and admitted in
evidence.)

BY MR. KILIEN:

Q Now that's a ten year term on that lease,
correct?

A Correct.

QO All rightf A

A Ten years from the time construction was
campleted. |

Q Any problems over the course of that lease up
until the end which is what we're here about today?
Any problems with you paying or them complying with

their responsibilities under the lease, anything
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like that?

A Nothing majbr.

Q OCkay. The lease was going to expire on what
date?

A April 30th, 2013.

Q Okay. And I guess you and Anne knew that the
lease was going to come up to, about to lapse at
some point, right, you knew it was coming?

A Absolutely. |

Q All right.

A Anne was looking for the day. She was counting
the days down.

Q She got frustrated with running the store I take
it? ‘

A We were in business for 13 years, 12 years at
that time, yeah, it was time.

Q What were your and Anne's intentions when this
lease was about to expire? I mean, what was your
thinking that y'all were going to do at that point?
A There were several thions. My daughter was
managing the store éo it was an option for her to
continue on under‘her name; and if that wasn't the
case, then we were just going to shut it down.

Q You didn't want to continue operating Great
American Cookie Company or the Pretzel operation?
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A No. We had a year—and-a-half left on the
Florence lease so we were looking to get out from
underneath both, and that's what we have since done.
Q Well, did you towards the end of the lease in the
last six months or so approach the landlord and ask
about an extension or a renewal —

A I don't know whether —

Q —or anything like that?

A I'msorry. I don't know if I approached them or
they approached me; but sometime in September there
was, there was dialogue about lease renewal.

Q All right. Well, was it your intention to renew
the lease and continue coperation in the mall?

A Only if my daughtef could take it on, and in that
case we would have been reﬁoVed.from.it so that's
where the discussions were.

Q About renewal?

A About a renewal, yes.

Q OCkay.

A As far as us personaliy, the ahswer is no.

Q Who did you talk to at Hull Storey about doing a
lease renewal for your daughter?

A Lewis White. |

Q All right. And Mr. White is a — what's his

capacity as far as you know at Hull Storey?
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A I don't know his official title, but he was the
leasing agent in my mind.

Q What does leasing agent mean?

A He was negotiating the lease on behalf of the
landlord. | |

Q Was he trying to sell the leases?

A Yes, I'm sure.

Q Okay. And he's an employee of Hull Storey,
correct?

A Correct.

Q All right. Now how intense were the negotiations
about your daughter takihg'over, talks about your
daughter taking over?

A T mean, there were emails back and forth about,
you know, rates and you know, breakpoints; and it
was really just about.rent, there was discussions.

Q What's breakpoint?

A Breakpoint before percentage rank kicks in, what
point in'time the rent actually increases during the
term of the lease, and those types of things.

Q Were you going to sign.é renewal dr new lease on
behalf of your daughter or was your daughter and her
husband, or fiance at that time, going to, going to
be signators on the lease with_the mall?

A We were not going to guarantee the lease. They -
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were going to have to get their own lease and get it

signed.

Q Your daughter and her fiance were —

A Daughter and fiance were going to have to sign
the lease.

Q- All right. And it was clear between you and the
Mall tﬁat you were talking about your daughter?

A Absolutely. |

Q I'm gonna -hand you a document. If you could look
at that, Mr. Branco, and then tell the judge what
that is. | |

A Yes. This is an email from Lewis on

October 26th.

Q You say lewis, you‘re talking about Lewis White?
A lewis White.

Q The lease representative for Hull Storey,
correct?

A He's the representative for Hull Storey.

Q What does he say to you in thet email?

A Well, you know, appreciate the tinektalking'to
you, he's looked at the rental rates, the similar
locations, similar cookie establishments, and that
he's willing to propose a five year term with

somewhere between 37 and 40, 000 depending on what

~year the lease was in. And then he goes on to
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include some other sanitation fees, pramotional
dues, and then a breakpoint of over 300,000 at
8 percent percentage rank. |
Q And again, that's about your daughter?
A Yes.
Q Okay.' Let me trade that out.
MR. KILLEN: Judge, I'd enter this as
Plaintiff's number 2.
THE COURT: Any objection?
MR. BUXTON: No, Your Honor.
THE COURT: 1It's in.
(WHEREUPCN, Plaintiff Exhibit No. 2 was
“marked for identification and admitfed
into evidence.).
BY MR. KILLEN:
Q Now he doesn't, Mr. White in that email doesn't

mention your daughter; is that correct?

‘A That is correct.

Q He‘talking'about numbers and that sort of thing?
A Correct.

Q Let me hand you another email. And lock at that
email and see if you recognize it. If you do, tell
the judge what that is.

A T do recognize this..

Q And what is that?
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A ,Let me just look at this to see if this is —
sometimes these are email threads. Okay. This is
an email from Lewis White to me, February 6th. It
says, "As a fbllowup to our conversation I have

attached the ténant application. - I can pull credit

- on your daughter and her fiance if you want to

explore the option. Again, it will likely be’

difficult for me to gain gpproval on removing you as

a guarantor on the lease.”
Q All right.
A And.that was critical.
Q So they were suggesting you being a guarantor on
a lease that will be signedAbyAyour daughter and her
fiance; is that correct?
A- That is correct.
MR. KILLEN: JUdge, I'd move this 1n as

the next plaintiff exhibit.

THE COURT: Any objection?
MR. BUXTON: No objection.
(WHEREUPON Plaintiff Exhibit No. 3 was
marked for identification and admitted
into evidence.)
BY MR. KILLEN:
Q Now at some point you began having conversations
with Mr. Stewart Applebaum, a company called
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Brooktenn, LIC, out of Georgia; is that correct?

A That is actually not correct. I think my first
conversation with Darryl Light and then after that
it was Stewart Applebamn.-

Q But it was Brooktenn, LIC?

A Brooktenn, LLC, correct.

Q Can you give & guesstimation, or an estimation T

should say, on when this took place initially?

A - Soretime mid, late January.

Q Of 2013? |

A- 2013.

Q Okay.

A No, 2012. Wait, whoa, my apologies. 2013,
correct.

Q All right. Iet's just be clear, January of 20137
A January of 2013, correct. |

Q Okay. And Mr. Applebaum is in the courtroom.

A Yes, he is. .

Q And that's the gentleman sitting beside Anne? (
A Yes, he is.

Q Okay. And what were the nature of your

conversations with Mr. Applebaum in January of 20137
A It involved the, both stores, the Florence store

and the Sumter store, and Brooktenn purchasing from

Branco Investments both stores, an asset purchase
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agreement, purchasing the assets of both stores.

'Q When you say purchasing the assets what do you

mean? _

A Equipment. No liabilities, no corporate
entities, strictly a asset purchase of the — and of
course, any inventories that might ke on hand.

Q So he wasn't buying your campany?

A No, sir. ‘

Q He wasn't buymg liabilities?

A No, sir. 7 o

Q Was there any discussion of Mr.. Applebaum's
company or Brooktenn taking assignment of your lease
which was about to expire end of April 20137

A Absolutely not. We were 90 days out from our

term ending.

O Ckay. Did you and Mr. Applebaum reduce your

agreement to writing?

‘| A Yes, we did.

Q Your asset purchase?
A Yes, we did. We both signed off on it March the
1st. '

Q All right. -I'm gonna hand you a document and is

that the agreement that you had with Mr. Applebaun's

company Brooktenn, LIC?
A This is the agreement between Brooktenn,' LIC, and
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Branco Investments. Signed on March 1st, 2013.
Q And that March 1lst date, above that is your —
I'm sorry, above that is your signature, correct,
both of these dates anyway, but that's your
‘signature?
A Correct. |
Q Paul Branco. That's Mr. Applebaun's signature?
A That is correct, tb the best of my knowledge.
Q OCkay. '
MRQ KILLEN: Judge, I move this in as the
next plaintiff's exhibit.
| THE COURT: Any objection?'
MR. BUXTON: No, Your Honor.
THE COURT: TIn without objection.
(WHEREUPCN, Plaintiff Exhibit No. 4 was
marked for identification and admitted
into evidéncé.)
BY MR. KILLEN: , |
Q Iet's go through this docurent a little bit,
Mr. Branco.
A Okay.
Q Again, this is your deal with Brooktenh, LLc; or
your company's deal with Brooktenn, LIC?
A Branco Investments and Brooktenn, correct.

Q Okay. The first thing says — and I'm just

R. 092




W 0 ~J O O W N -

NONNDNN N R R R R R e e e
O B W NP OO W W J o b WN O

24
PW — P. BRANCO — DIRECT

looking at the Sumter Nbll.part, not the Magnolia
Mall part.
A OCkay.
Q And it says at -the top, purchase price
70,000—dollars; is that cofrect?
A That is correct.
Q And you testified earlier what he was buying from
you, but let me go down a little bit. Tt says, GG
transfer fee. That'GFG, that's the franchise for —
that's the franchise company, that's —
A Franchisor.
Q Franchisor. ‘

T know, I mix them up myself, yes.

That's what that is, right?

A
Q
A That is correct.
Q

So what does that contemplate, what does that
mean? . '
A Transferring the franchise from us to Stewart.
Q That would be a fee that maybe GFG would charge
you all to — |
A Right.
Q —for him to take over the franchise location or
something?
A Correct. ’
Q Okay. That doesn't have anything to do with the
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mall?

A No, it does not.

Q All right. That's dealing strictly'with the
franchise?

A Correct.

Q Under that it says, mall transfer fee. It ‘says
to be split 50/50 with seller not to exceed 2500
dollars with seller. What does that mean? What's
that contemplate? |

A This is, this was actually'put in here at the
request of Stewart and I can explain it as best I
understand it. ' ' '

Q Well, —

A But —

Q You signed the contract with Mr. Applebaum and
this is y'all's deal so just tell the Court what it
means.

A This was for administrative fees for switching-
the stores over.

Q Can you explain what that is. What are you
talking about?-

A Transferring, I guess a transfer from one person
to the next. They'ré administrative fees.

QO Does it entail transfer—

A I'1l be honest with you —
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Q Does it entail transferring stock of Branco

Investments over to Brooktenn?

A No, absolutely not.

Q Does it entail transferring any business interest
other than the assets of the business?

A No.

Q Does it entail transferring or assigning the
lease which was about to expire to Mr. Applebaum?

A MNo. |

Q Under that it says store inventory. What all
were you selling? What all were the assets?

A Well, we had — of course, it was a_list of
equipment. And in addition to that where it says
store inventory that has to do with whatever product
was left in the store. |

Q That would be like cookie dough and pretzel
stuff? ,

A Cookie dough, pretzel stuff, cups, lids, a host

.of things.

Q All right. Whatever was in there you're selling
to them —

A Correct. ,

Q —as far as inventory and assets?

A That is correct.

Q All right. Then under that it says something
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about machinery e@uipment had to be in good working
order. I think everybody knows what that means.
Under that it says, "This proposal is contingent
upon buyers getting a satisfactory lease from Hull
Storey Gibson within 90 days.”" What does that mean?
A That means Brooktenn entering into a lease
agreement with Hull Storey within 90 days in order
to, for this deal to be consurmated.

Q Had Brooktenn filed or sulbmitted to Hull Storey
an application for its own lease?

A Probably not at this time, but probably shortly
thereafter.

Q OCkay. But it contemplated that Mr. Applebaum
with Brooktenn would get a new distinct independent

‘lease from that of Paul and Anne Branco?

A Absolutely.

Q' Ckay.

A This was to be a turnkey project.

Q All right. And you were selling them the same,
basically the same things ybu just described out of
the Florence location? '
A Correct.

Q For 30,000dollars?

A Correct.

Q Total s