THE STATE OF SOUTH CAROLINA

In the Court of Appeals

APPEAL FROM CLARENDON COUNTY
- Court of General Sessions

Michael G. Nettle_‘s, Circuit Court RECEWHD

Case No. 2016-GS-14-0098 - Nov g a1
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THE STATE......... e et teeeeetatat—eeeeeeeea— . oaerterat e eerrann., ....Respondent.
v -
| MICHAEL JAMES DINKINS.........oooieoosoesessoseesseesceeseersenr Appliant.

REPLY TO THE STATE'S MOTION TO STRIKE APPELLANT'S DESIGNATION OF
MATTERS-AND BRIEF PURSUANT TO RULES 209(b) and 210(c)

Comes now the attorneys for the appellant responding to the motion of the The
State. | | | | |

The State argues in its motion that the Durant Center report dated January 14,
" 2016 and the Clarendon County Sheriff's Department ihCidentireport were not entered
into evidence ét trial and ruled upon by the trial court. As a result these two docﬁments
‘ afe not propefly before' this court for appellate review.' The Appellant would s_hqw this
~Court thaf the State is incorrect on this asseﬁion. |
1. The Hondrable Michael G. Nettles heard all pretrial motions before the trail of .

this case on November 2, 2017. The State through the assistant solicitor



argued prior bad acts should be admissible.pursuant to South Carolina Rules
of Evidence -Rule 4'04('b). Said prior bad acts were statements made by the
victim to law enforcement and statements made by the victim to the Durant
Children’'s Center in Florence, South Carolina. At the pre-trial hearing, the
counsel for the Appellant filed a motion in opposition to the prior bad acts
evidence that the State wanted to introduce. The counsel for Appellant handed
to the Court a Memorandum in opposition to the 404(b) prior bad acts. In that
Memorandum as wells és the State’s motion were all the acts that are contained

in the State’s Motion.

7. THE COURT: All right. Let me see your memorandum.
8. Mr. McKenzie: Certainly. And I've been writing all over
9. - over this thing; so its ---

10. THE COURT: That's all right.

11.  Mr. McKenzie: and it---my memorandum starts off by

12.  saying what the allegations were in the initial —in the
13.  initial incident report. Then it goes to the allegations
14.  that were put in the warrants. Then it goes to the
15.  allegations in the first indictment, and then it goes to the
16.  allegations that were the prior bad acts.
(Tr. November 2, 2017 p. 20, lines 7-16)

The Appellant would show that the incident report referred to in his initial
brief was properly before the trial court and ruled upon by the trial court. The Appellant
would alsov show that the allegations that were contained in the Durant Center Report
were introduced to the Court by the assistant solicitor during her motion to include 404(b)
evidence. On page 21 of the November 2, 2017 transcript from the motions hearing is
the following:

1. MS. TIMMONS:---the vaginal area? The victim during

2. Forensic interview, yes, she clearly stated he didn't
3. touch me ---me on my vagina. He touched me



around ---well, | don’t think she used that words, vaginal
area. It was around her vaginal area. So | guess the prior

bad acts we plan to introduce is that he touched her

around or not on her vagina, but around her vagina area.

13 And---and then if you look at the forensic reports, it

14. says Gigi says several times he would rub her legs and go to
14. but not actually touch her tee hiney, which is her vaginal

15. area

N ok

(Tr. November 2, 2017 p. 21, lines1- 7 and 13-15),

Your appellant would show that the Durant Center Report was read into the record
by the State, the trial Court was holding it in it's hand when the assistant solicitor was
referring to it in the hearing and the allegations made in the forensic interview were read _
into the record. The incident report was before the trial court in the Defendant’s
memorandum in opposition to the State’s Motion to allow 404(b) evidence.

The Appellant would show that the Durant Center Report ka/k/a forensic interview) and
incident report were either directly presented to the trial court and ruled upon or were
contained in memorandum’s and or moﬁon’s presented to the trial court and ruled upon.
(See also Memorandum in Opposition to the State’s Motion for Lyle Evidence attached to
this Motion as Exhibit A).
| The second contention in the State’'s Motion is in regards to that fact that the
Appellant did not introduce the memorandum of law he filed and handed to the trial court
into evidence as an éxhibit. The Appellant would show that all its hemorandum’s were
reviewed by the trial court and ruled upon as a part of his motion’s to either exclude 404(b)
evidence or to exclude the victim from testifying because of her incompetency. All of
these legal rulings are not evidence to be presented to the jury for examination but are
-evidentiary rulings made by the trial court. The memorandum as well as all motions that

were before the trial court are attached as exhibit “B” to this reply



For the aforementioned reasons, the Appellant respectfully requests that the Court

of Appeals denles the State ‘s Motlons

November 8, 2018 Qg

Steven S. M/Ken2|e

Coffey & McKenzie, PA

2 North Brooks Street
Manning, South Carolina 29102
(803) 435-8847 Telephone
(803) 435-8915 Facsimile
Attorney for the Appellant



BRISAINTIEESS

' OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS
) INDICTMENT NO.; 2016-GS-14-98
COUNTY OF CLARENDON )
STATE OF SOUTH CAROLINA )
)
) )
.v- )
) MEMORANDUM. IN OPPOSITION TO
) THE STATE’S MOTION FOR LYLE
) EVIDENCE.
)
MICHAEL J. DINKENS, )
: )
Defendant. )
)
Factual Background

Oriszinal.Allezat_ions- in the Current
Case.

The original allegations in this matter stem from three sources. The. first
came from a Clarendon County incident report. The incident report-was dated
January 8, 2017 and stated verbatim the following:

“ON JANUARY 08, 2016 SGT. SMITH RESPONDED TO A
COMPLAINT VIA TELEPHONE THE COMPLAINANT, LEIGH DINKINS,
STATED HER NIECE WAS TOUCHED INAPPROPRIATELY BY HER
HUSBAND. THE COMPLAINANT IS THE CHILD'S LEGAL GUARDIAN DUE
TO HER SISTERS DEATH (THE CHILD'S MOTHER). MRS. DINKINS SAID
ABOUT EIGHT MONTHS AGO, THE FEMALE JUVENILE TOLD HER THAT
UNCLE MIKE KISSED ME ON THE BACK. OF MY NECK. MRS. DINKINS
TOLD MR. DINKINS THE CHILD FELT UNCOMFORTABLE SHOWN THAT
TYPEOF AFFECTION. MRS. DINKINS WENT ON TO SAY ALL WAS WELL
AS FAR AS SHE KNEW WITH EVERYONE GETTING ALONG. ON
DECEMBER 26, 2015 THE CHILD GOT A STRANGE TEXT FROM MIKE
(LUKUAMU). TRANSLATED; LOVE YOUKISS YOU, ALREADY MISS
YOU! ONNEW YEARS NIGHT MRS. DINKINS AND HER MOTHER WERE



SITTING ON THE PORCH. THE CHILD AND MR. DINKINS WERE INSIDE
WATCHING A MOVIE. THE CHILD'S GRANDMOTHER_, AND LEIGH WENT
INSIDE AND TOLD MR. DINKINS ITS OUR BED-TIME. MR. DINKINS SAID
THE CHILD WAS ASLEEP, AND HE WOULD WAKE HER. SUDDENLY, THE
CHILD RAN INTO MRS. DINKINS BEDROOM SHAKING HER HANDS AND
STOMPING ABOUT. MRS. DINKINS ATTEMTPED TO SEE WHAT WAS
WRONG, WHEN THE CHILD SAID EXCITEDLY "UNCLE MIKE TOUCHED
MY HAND TO SEE IF I WAS ASLEEP, KISSED ME ON THE MOUTH AND
TRIED TO OPEN MY LIPS WITH HIS TONGUE"! THE COMPLAINANT
STATED SHE BECAME UPSET AND ENRAGED. LEIGH
IMMEDIATELYCONFRONTED MICHEAL ABOUT THE INCIDENT. MR.
DINKINS DENIED THE ALLEGATIONS. MRS. DINKINS PACKED A LARGE
BAG, AND TOOK HER, MOTHER AND THE CHILD AWAY FROM THE
HOME.”

On Jaiuary 14, 2016 the alleged minor victim completed a forensic interview at the
Durant ‘Center in Florence, South Carolina. The counselor’s stated the following in
summarizing the alleged victim’s statement:

“Gigi said it was random when he'd do things. She said he put his hand in shirt
and touched her chest. Gigi said she had a bra on. Gigi said different times he would rub-
herlegs and go up to but not actual touch her tee hiney (vaginal area). He would rub
her arms too. She said Aunt Leigh would be where she could see what happened. She.
said Aunt Leigh did talk with Uncle Mike about how he shouldn't be rubbing on Gigi's
legs. Gigi said Uncle Mike would hug her really tight and it made her uncomfortable.
She said he would get a banana and walk with it in front of his crotch. Gigi said one time
she and grandma were studying. Uncle Mike sat with them and staited rubbing his foot:
on Gigi's legs. She said lie was drunk and they called Aunt Leigh.

Gigi said on her birthday last year Uncle Mike came into her room. She was asleep
on the couch with her face to the back of the couch. She said he put herhand on something
that was low and felt squishy. She said her hand was brushing against his stomach. Gigi

said later on she was.in the bed and was on her stomach. Gigi said Uncle Mike got on
3.



top of her with his legs on the oufside of hers and was moving on her.

Gigi said the last time anything happened with Uncle Mike was New Yeai's Eve.
She said they were watching a movie in the living room and she fell asleep on the couch.
Gigi said Uncle Mike biushed against her arm and she woke up. She said Uncle Mike
kissed her and tried to put his tongue in her mouth. Gigi said he did not say anything she
waited until he left the room. Gigi said she went to grandma's room and she saw Aunt
Leigh. Aunt Leigh asked what happened and she told what happened. She said they
packed and left immediately. Gigi said Aunt Leigh. talked to Uncle Mike but she did not
hearthem.”

The Defendant originally had three wairants served on him on January 20, 2016. The
first warrant 2016A-14-10100010 states: “On October 27, 2015 the defendant, Michael
Dinkins, did knowingly and willingly commit the offense of criminal sexual conduct with a
minor 3™ degree in that he put the 11 year victim’s hand on his penis. The victim disclosed
this incident to a counselor as well as a forensic interviewer.....” The second warrant
2016A-14-10100011 states: Between the dates of October 27,2015 and January 1, 2016 the
defendant, Michael Dinkins, did knowingly and willingly commit the offense of criminal
sexual conduct with a minor 3" degree in that he did get into the 11 year old victim’s bed,
straddle her, and make a giinding motion on top of her body. The victim disclosed this
incident to a counselor ds well as a forensic interviewer....” The final warrant served on the
Defendant was 2016A-14-10100012 and it states: “On January 1, 2016 the defendant,
Michael Dinkins, did knowingly and willingly commit the offense of criminal sexual
conduct with a minor 3" degree in that he did kissthe 11 year old victim and attemipt to. put
his tongue in her mouth. The victim disclosed this incident to a counselor.....”

The Defendant was indicted by the Clarendon County Grand Jury.  The original

indictment stated the following:



COUNT ONE .

CRIMINAL SEXUAL CONDUCT WITH A MINOR
THIRD DEGREE

That in Clarendon County South Carolina on or about October 27ili 2015, the Defendant
Michael James Dinkins, date of birth 12/13/1961, a person over fouiteen years of age,
willfully and lewdly did commit or attempt to commit a lewd or lascivious act upon the
body, or any part or member thereof, of a child under the age of sixteen (16) years, to wit:
he did get into the bed of Virginia Joyce, straddle her, and make a grinding motion on top
of her body , with the intent of arousing, appealing to, or gratifying the lust or passions or
sexual desires of or of said child, her age being 11 years old at the iime of the offense, in
violation of Section 16-3-655(C), S.C. ‘Code of Laws 1976, asamended.

COUNT TWO
CRIMINAL SEXUAL CONDUCT WITH. A MINOR
THIRD DEGREE

That in Clarendon County South Carolina on, or about January 1, 201 6, the Defendant
Michael James Dinkins, date of birth 12/13/1961, a person over fourteen years of age,

willfully and lewdly did commit or attempt to commit a lewd or lascivious act upon the
body, or any part ormember thereof, of a-child underthe age of sixteen (16) years, to wit:

he did kiss Virginia Joyce and attémpt to put his tongue in her mouth, with the intent of
arousing, appealing to, or gratifying the lust or passions.or sexual desires of or of said child,
her age being 11 years old at the time of the offense, in violation of Section 16-3-655(C),
S.C. Code of Laws 1976, as amended.

COUNT THREE

CRIMINAL SEXUAL CONDUCT WITH A MINOR
THIRD DEGREE

That in Clarendon County South Carolina on or about October 271! 2015, the Defendant
Michael James Dinkins, date of birth 12/13/1961, a person over fourteen years. ofage,.
willfully and lewdly did commit or afterpt to commit a lewd or lascivious act upon the
body, or any part or member thereof, of a child under the -age of sixteen (16) years, to wit:
he did put Virginia Joyce's hand on his penis , with the intent of arousing, appealing to,
or gratifying the lust or passions or sexual desires of or of said child, her age being 11
years old at the time of the offense, in violation of Section 16-3-655(C) , S.C. Code
ofLaws 1976, as amended.



404(b) Evidence from State’s
Motion that is Proposed to be
admitted in this c¢ase..

1. During spring break of 2013, the défendant reached under the victim’s nightgown and
touched the victinm on hei vaginal ared. The victim did riot tell anyone until after several months
later when she: told her grandmother. Grandmother spoke with the vietim’s aunt who in turn told
the defendant that this behavior was inappropriate and made victim uncomfortable.

2. Between 2013 and 2015 the defendant kissed victim on the back of her neck. This
incident was withessed by the victim’s aunt who confronted the defendant, informed him that his
behavior was inappropriate and made victim uncomfortable. She asked the defendant to refrain
from such behavior.

3. Between 2013 and 2015 the defendant touched victim’s legs and thighs making victim
uncomfortable.

4, Between 2013 and 2015 the Defendant showed the victim pic_mres of models from
Victoria Secret catalog. He told the victim that this was how he wanted the victim to look when she
Zrow up.

5. Between 2013 and 2015 the defendant offered to buy victiim revealing bathing suit.

6. Around 2014 the defendant touched victin’s leg under the table. This incident was
witnessed by victim’s grandmother who notified victini’s aunt. Aunt told the defendant. that this
type.of behavior made victim uncomfortable.

7. On or about December 26, 2015 the Defendant send the victim: the text message
“LUKUAMU;,” which stands for “Love You, Kiss You, Alicady Miss You.” He also sent the victim

amessage “You’re the bomb.com.”
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Argument
The prosecution seeks to admit tliis évidence to poitray the Defendant to the
jurors as a child molester in the hopes the jurors will convict him based on the prior bad
act rather than the evidence presented at trial. "[P]ropensity would be an 'improper basis'

for cenviction." Old Chiefs. U.S., 519 U.S. 172,182 (1997).

After reviewing the authority for an in camera hearing, the Defendant will explain

why this Court should exclude evidence that the prosecution plans to introduce pursuant to
her motion, First, the evidence. is not admissible under Rule 404(b), SCRE. Second, if this
Court determines this evidence admissible as an exception to Rule 404(b), then South

Carolinia's rule allowing admission of propensity evidence in child sexual abuse cases violates

due process,

L. Authority for In Camera Hearing

"Evidence of other crimes, wrongs, or acts is not admissible to prove the character
of a person in order to show action in conformity therewith. It may, however, be
admissible to show motive, id_entity», the existence of a common scheme: or plan, the
absence of mistake or accident, or intent.” Rule 404(b), SCRE. The State has the burden
of establishing one éf“tllese exceptions. If the Court determines the evidenee to be
admissible as an exception to Rule 404(b), then "it must be excluded if its probative
value is substantially outweighed by the danger of unfair prejudice to the defendant.
The determination of the prejudicial effect of prior bad act eviderice must be based. on

the entire record and the result will generally tum on the facts of each case." State v.



Brooks, 341 8.C. 57, 62,533 S.E.2d 325,328 (2000). See also Rule 403, SCRE.

An in camerg hc_ariné is necessary to determine both the applicability of one
of these exceptions to this rule and, if necessary to weigh the prejudicial effect and
the probative value. E.g. State v. Wallace, 384 S.C. 428,-43 1-432, 683 S.E.2d 275,277
(2009) ("[Alfter an in camera hearing, the trial judge allowed Sister to testify that she
‘was also sexually abused by respondent."); State v. 'C'Id@'b)a. 385 S.C. 148, 152, 682
S.E.2d 892, 894 (2009) ("[Tlhe trial judge conducted an in camera hearing regarding
the alleged prior bad actevidérice.").

IL Rule 404(b).

The evidence offered by the Solicitor is not admissible under Rule 404(b) for
three reasons. First, the evidence is not admissible under a traditional interpretation of
Rule 404(b). Second, although the prosecution might rely on Statev. Walldce, 384 S.C.
428, 683 S.E.2d 275 (2009) (charged offense and défendant's prior bad act of sexually
abusing victim's sister were sufficiently similar for evidence of the bad act to be
admissible under Rule 404(b) to show common scheme or plan), there is substantial
uncertainty about the continued validity éf Wallace. Third, even if the Courtfinds this
evidénce to be admissible, the prejudicial effect of the evidence substantially outweighs
the probative value,

A. The evidence is not admissible under a traditional interpretation of Rule
404(b),

In a criminal cése, the State cannot attack the character of the
defendant unless the defendant first places his character in
isstie. In a similar vein, evidence. of other crimes or bad acts is
generally inadmissiblé to prove the crime charged unless the
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evidence tends to establish (1) motive, (2) intent, (3) absence
of mistake or accident, (4) a common scheme or plan, or (5)
identity. Both rules are grounded on the policy that character
evidence is not admissible for pmposes of proving that the
accused possesses a criminal character or has a propensity to
commit the crime with which he is charged.
State v. Nelson, 331 S.C. 1, 6, 501 S.E.2d 716, 718-19 (1998) (internal quotations and citations
omitted) (emphasis added). Traditionally, admissibility under State v. Lyle, 125S.C. 406, 118
S.E. 803 (1923). Lyle and Rule 404(b) is not determined by similarity. nga1'di11g the
admissibility of prior crimes, our Supreme Court warned in Lyle: True, such evidence
strongly tends to induce the jury to believe that, nierely because the defendant was guilty of
the former crimes, he was also guilty of the latter; but that is the precise inference the general
rule was wisely designed to exclude. Lyle, 125 S.C. at 420, 118 S.E. at 808. "The substance of
these common law rules has now been codified in" Rule 404, SCRE. Nelson, 331 S.C. at 6,
(fn. 7), 501 S.E.2d at 718-19, (fn. 7). Under the traditional interpretation of the rule, "[iJf the
court does not clearly perceive the connection between the extraneous transactions and the
crime charged, that is, its logical relevance, the accused should be given the benefit of the
doubt, and the evidence rejected.” State v. Brooks, 341 S.C. 57, 61, 533 S.E.2d 325, 327-28
(2000). See also State v. Fletcher, 379 S.C.17, 25 (fn. 3), 664 S.E.2d 480, 484 (fn. 3)-(2008)
~("Prior acts must. be so intimately connected to the crimes charged that their introduction
is appropriate to complete the story of the crime charged."); State v. Pagan, 369 S.C. 201,
211,631 S.E.2d 262, 267 (2006) ("To be admissible, the bad act must logically relate to
the crime with which. the defendant has been charged."); State v. Timmons, 327 S.C. 48,
52,488 S.E.2d 323, 325 (1997) ("A common scheme or plari concerns more than the
cominission of two similar crimes; some connection between the crimes is necessary.");

g
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State v. Parker; 315 S.C. 230, 234, 433 S.E.2d 831, 833 (1993) ("noting that "a general
similarity ... [is] insufficient to support the common scheme or plan exception."); State
v. Johnson, 293 S.C. 321,234, 360 S.E.2d 317, 319 (1987) (Evidence of otlier crimes is
never admissible unless necessary to establish a material fact or element of the crime
charged."); State v. Stokes, 279 S.C. 191, 193, 304 S.E.2d 814, 815 (1983) ("'The 'common
scheme or plan' exception requires more than a mere c0lmnission of two similar crimes
by the same person. There must be some connection between the crimes. If there is any
doubt as to the connection between the acts, the evidence should not be admitted.").

The Defendant anticipates the prosecution will rely on the perceived similarities
between the allegations and the prior bad acts as stated in her 404 Motion . The
Defendant further anticipates the State will rely on Wallace, supra.1 In Wallace, by
focusing on similarity, our Supreme Court departed from the traditional Interpretation

of Rule 404(b).2 In Argument 1(B), infra,

1. The defendant in Wallace did not challenge the admission of the prior bad

act evidence as a violation of due process. See Argument I, infra.

2. Atleast one state court has returned to the traditional application of Rule 404(b)
in sexual abuse cases. Lannan v. State, 600 N.E.2d 1334, 1339 (Ind.,1992) ("We hasten
to add that abandoning the depraved sexual instinct exception does not mean evidence.
of prior sexual misconduct will never be admitted in sex crimes prosecutions . It means
only that such evidence will no longer be admitted to show action in conformity with a
particular character trait. It will continue to be admitted, however, for other purposes
Such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity,
or absence of mistake.").



Defendant will explain why the continued validity of Wallace is in question.

However, even under Wallace, prior bad act evidence is not automatically adiissible.

E.g. State v. Fonseca . 393 8.C. 229, 229, 711 S.E.2d 906, 906 (2011) ("The Court of

Appeals properly held that the circuit court erred in permitting the State to introduce

evidence of the 2001 incident, and properly summarily disposed of the State's

additional sustaining ground.").

Wallace requires “the trial court should consider the following factors when

determining whether there is a close degree of similarity between the bad act and the

crime charged: (1) the age of the victims when the abuse occurred; (2) the relationship

between the victims and the perpetrator; (3) the location where the abuse occurred; (4)

the use of coercion or threats; and (5) the manner of the occurrence, for example, the

type of sexual battery." Wallace, 384 S.C. at 433-34, 683 S.E.2d at 278. Applying

these factors, the prosecution cannot meet its burden of proof. Only some of the

factors are similar;

Event

alleged incident

similarity

Spring bireak 2013

Under nightgown/vaginal area. Told
Grandmother several months later.

No accusation in the
Warrants,
statements to police
or counselor about
touching of the
vaginal area

Between 2013-2015,
Defendant kissed
alleged victim. on the
back of the neck

Kissing on the back of thé neck

No accusation of
kissing on the neck

touched legs

Between 2013 and 2015

Touched alleged victims legs making
her uncomfortable

INo charges of
improper touching
legs
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Between 2013 -2015 Victoria’s Secrets picture were shown |[No other accnsation
showed pictures to the alleged victim of photos.shown
Between 2013-2015 Offered to buy alleged victim a No other accusations
bathing suit revealing bathing suit of offers to pay or buy
things for the alleged -
, victim _
December 26, 2015 text  (Text message sent LUKUAMU No allegations of
message improper messaging

If the suspicious expansion of the incident dates is excluded, only some
similarities exist. Even considering this suspect evidence, the majority of the evidence
is dissimilar. Courts have strictly required similarities for all the Wallace factors. E.g.
State v. Taylor, 396 S.C. 193,202, 720 S.E.2d 522, 526-527 (Ct. App. 2011) Turning
to the Wallace factors, (1) the age of the victims when the abuse occurred:  (2) the
relationship between the victims and the perpetrator; (3) the location where the abuse
occurred; (4) the use of coercion orthreats; and (5) the manner of the occurrence, for
example, the type of sexual battery."In sum, witli the exception of the relationship
between the victim and perpetrator, the State-cannot prove any of the other Wallace factors,

Uncertainty about the continued validity of State v. Wallace.

Because the composition of our Supreme Court has changed, the continued validity
of Wallace, is unceitain. There is a reasonable probability there aie sufficient votes on the
current court to overturn Wallace.

Justice Pleicones dissented in Walldace, noting our Supreme Court's "cases holding
that evidence of other acts of sexual misconduct is admissible in a trial for criminal sexual

conduct with a minor as a 'common scheme or plan' under Rule 404(b), SCRE, have, in effect,
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created an exception t6 the rule's exclusion of propensity evidence.” Wallace, 384 S.C. at
435-36, 683 S.E.2d at 279. Chief Justice Pleicones is now off the Supreme Court, See State
v: Hubner, 384 S.C. 436, 437, 683 S.E.2d 279, 280 (2009) (Pleicones I. dissenting) ("For
the reasons given in my dissent in Stare v, Wallace . . . 1respectfully dissent.").

Justice Burriett, who. authored Wallace, and Justice Waller, who voted with the
majority m Wallace, have retired from the Court. They have been replaced by Justices
Heain and Kittredge. It is reasonable to believe Justice' Hearn would vote to overrﬁlé the
Supreme Court's opinion that reversed the Court of Appeals opinion she authored in Staze
v. Wallace, 364 S.C. 130, 611 S.E.2d 332 (Ct. App. 2005) . Based on his prior, scholarly
opinion rejecting propensity evidence, it is reasonable to bélieve Justice Kittredge would
vote to ovelrule Wallace. See State v. Tuffour, 364 S.C. 497,504,613 S.E.2d 81 4, 818
(Ct. App. 2005) ("The appellate courts of this state have unwaveringly adhered to the
rule of exclusion of prior bad act evidence to show criminal propensity or that the
defendant is a bad person unworthy of the presumption of irinocence.") vacated by State
v. Tuffour,. 37 1., S.C. 511,641 S.E.2d 24 (2007).

Justices, Heam, and Kittredge_,; therefore, could provide the. necessary votes to
overturn Wallace. The Defendant, therefore, believes it is likely our Supreme Court
will eventually adopt the Court of Appeals opinion in Wallace.

B. The prejudicial effect substantially outweighs the 'p;‘bbative ‘value,

Even after Wallace, "[o]nce bad act evidence is found -admissible under Rule
404(b); the trial court must then conduct the prejudice analysis required by Rule 403,

SCRE. The probative value of evidence falling within one of the Rule 404(b) exceptions

12



must substantially outweigh the danget of unfair prejudice to the defendant.” Wallace,
384 S.C. at 435, 683 S.E.2d at 278- 79 (2009).
III.  Due Process.

Wallace, and similar appellate court decisions of this state,3 created a rule
allowing admission of prior bad acts against individuals othier than the alleged victim4
in the case to demonstrate general propensity. See Wallace, supra, (Pleicones J,
dissenting); Siate v. Fonseca, 383 S.C. 640, ‘647, 681 S.E.2d 1, 4 (Ct. App. 2009)
("Although Lyle does not distinguish between sexual offenses and non-sexual offenses,
the common trend in South. Carolina is to apply the Lyle exceptions differently to
sexual offenses.") affirmed by State v. Fonseca, 393 8.C. 229, 711 8.E.2d 906 (2011).

South Carolina's rule allowing admission. of propensity evidence in child sexual

abuse cases violates due process.

3 E.g. State v. Hubner, 384 S.C. 436, 683 S.E.2d 279 (2009); State v. Hallman,
298 S.C. 172,379 S.E.2d 115 (1989); State v. McClellan, 283 S.C. 389, 323 S.E.2d 772
(1984); and State v. Rivers, 273 8.C. 75,254 S.E.2d 299 (1979).

4 This motion does not address the situation when the victim in the case is
subjected to-ongoing abuse by the deferidant. E.g. Siate v. Clashy, 385 S.C. 148,
682 SE.2d 892 (2009); State v. Weaverling, 337 S.C. 460, 523 S.E.2d 787 (Ct. App.
1999); State v. Whitener, 228 S.C. 244, 89 S.E.2d 701 (1955); and State v. Richéy, 88
S.C. 239, 70 S.E. 729 (1911).
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A. United States Constitution.

Although the Supreme Court of the United Statés has riot addressed "whether a
state law would violate the Due Process Clause if it permitted the use of 'prior crimes'
evidence to show bropensity to commit a charged crime," Estelle v. McGuire, 502 U.S.
62, 75, fn. 5 (1991), the High Court has recognized the unfair danger of admitting
suchevidence by explaining: |

“Not that the law invests the defendant ‘with a ‘presumption of
gooa chardcicr, but it simply closes the wh_ole matter of character,
disposition and reputation on the prosecution's case-in-chief, The
State may not show defendant's prior trouble with the law;
specific criminal acts, or ill name among his neighbors, even
though such facts might logically be persuasive that he is by
propensity a probable perpetrator of the crime.” The inguiry
is not m;ected because character is irrelevant; on the
contrary, it is said to weigh too much with the jury and to so
over ,persuade them as to prejudge one with a bad general
record and deny him a fair epportunity to defend against a
particular charge.

Michelson v. U.S., 335 U.S. 469, 475-76 (1948) (internal citations omitted)
(emphasis added). See also, Old Chief supra (holding the exact nature of a prior crime too
prejudicial to be admissible even though it was an element of the offense).

The Defendant, therefore, anticipates the Supreme Couit of the United States will
ultimately hold that the admission of propensity evidence violates due process.

Even if the Court does not categorically ban the admission of such evidence, the
Court likely will require strict application of rules of evidence to ensure against violations

of a defendant's fundamental right to a fair trial. Congress has enacted Rules 413 and 414,

FRE that create a rule siini‘la‘r‘ to Wallace in Federal Coml. The féderal rule was

14



controversial from the stait, as it.

runs courter to a centuries-old legal tradition that views propensity
evidence with a particularly skeptical eye. The common law, of
course, is not embodied in the Constitution, but the fact that a rule
has recommended itself to generations of lawyers and judges is at
least some indication that it embodies fundamental conceptions of
justice. It also cannot be ilTelevant that the members of two
c0lmnittees, consisting of 40 persons in all, and appointed by the
Judicial Conference of the United States to éxamine Fed. R. Evid.

413 before its passage, all but unanimously urged that Congress
not adopt the rule because of deep concerns about its fundamental
fairness. Members of the cOlmnittees wolTied that the new rule
would displace essential protections [that have] fonn[ed] a
fundamental part of American jurisprudence and have evolved
under longstanding rules and case law.

US. v. Mound. 157 F.3d 1153 (8;th Cir. 1998) (Arnold, I., dis_seﬁting from denial of
rehearing en bane) (internal quotations and citations omitted).

The federal rule admitting this evidence has survived Constitutional challenge, but
only because of the strict protections of Rule 403, FRE. E.g. U.S. v. LeMay, 260 F..3d
1018, 1022 (9m Cir. 2001) ("Rule 403 remains applicable to evidence introduced under
Rile 414, and, if conscientiously applied, will protect deferidants from propensity
evidence so inflammatory as to jeopardize their right to a fair trial."); U.S. v. Enjady,
134 F.3d 1427, 1433 (101 Cir. 1998) ("Considering the safeguards of Rule 403, we
conclude that Rule 413 is not unconstitutional on its face as a violation of the Due
Process Clause."); U.S. v. Castillo, 140 F.3d 874, 882-83 v(mﬂ'l Cir. 1998) ("Application
of Rule 403, however, should always result in the exclusion of prior bad act evidence
that "is so prejudicial that it violates the defendant's fundamental right toa fair triak."). .

B. South Carolina Constitution.

15



It is well settled that a state can decide a constitutional issue on adequate and
independent state grounds. Michiganv. Long, 463 U.S. 1032 (1983). South Carolina has
a tradition of deciding constitutional issues based on adequate and independent state
grounds. Eg. State v. Brown, 284 S.C. 407, 326 S.E.2d 410 (1985) (chemical castration is
cruel and unusual punishment pursuant to S.C. Const Art 1, §15); State v; Forrester , 343
S.C. 637,645,541 S.E.2d 837, 841 (2001) ("The South Carolina Constitution, with an'express
right to privacy provision included in the article prohibiting unreasonable searches and
seizures, favors an interpretation offering a higher level of privacy protection than the Fourth
Amendment."). Article I, Section 3 of the South Carolina Constitution guarantees due
process of law.

Other state courts that have addressed this issue hold that introducing this type of
propensity evidence violates. the due process clauses of state constitutions. For example,
"[blased on Iowa's history and the legal reasoning for prohibiting admission of propensity
evidence out of fundamental conceptions of fairness, . . . the Iowa Constitution prohibits.
admission of prior bad acts evidence based solely on general propensity.” State v.
Cox, 781N.W.2d 757,768 (lowa 2010). In reaching this conclusion, the Towa Supreme
Court reviewed its state's "policy against admissibility of general propensity evidence stems
from a fundamental sense that no one should be convicted of a crime based on his or her
pievious misdeeds." Jd. at 767 (intérnal quotations omitted).

The Iowa Supreme Court further noted , " The general rule prohibiting propensity
evidence was firmly established in Iowa coiirts at common law. Jd. at 764 (citing State v.
Vance, 119 Jowa 685, 686, 94 N.W. 204, 204 (1903)). Likewise, the Missouri Supreme,

16



Com] "act[ed] consistently with a long line. of cases holding that the Missouri constitution
prohibits the admission of previous criminal acts as evidence of a defendant's propensity"”
and invalidated a state stadtute admitting this type of evidence in child sexual abuse cases.
State. v. Ellison, 239 S.W.3d 603, 607-08 (Mo, 2007).

The same considerations are just as firmly rooted in South Cal‘olina's conimon law.
Our Supreme Com1 decided Lyle in 1923 based on this state' s precedent. See State v. Kenny,
57 S.E. 859, 861-62 (S.C..1907) ("Logically, the commission of aﬁ independent offense is
not proof, in itself, of the commission. of another crime. , . . Without [an] obvious connection
itis not only unjust to the prisoner to compel him to acquit himself of two offénses instead
of one, but it is detfimeiital to Justice to burden a trial with multiplied issues that tend to
confuse and mislead the jury,").

The Court; therefore, should hold that introducing evidence of a prior crime,
involving an individual different than the alleged victim in this case, is impermissible
propensity evidence and violates the due process clause of Article I, Section 3 of the South
Carolina Cotistitution.

Conclusion

requested Rule 404(b), SCRE.

IT IS SO MOVED.
Respectiully submitted.
Steven S. MEKenzie—~ >
October 26, 2017

Manning, South Carolina
17



STATE OF SOUTH CAROLINA ) INTHE COURT GENERAL SESSIONS
) FOR THE THIRD JUDICIAL CIRCUIT
COUNTY OF CLARENDON ) WARRANT #: 2016A1410100010
. ) 2016A1410100011, 2016A1410100012
STATE OGF SOUTH CAROLINA, ) 3
)
VS. ) DEFENDANT’S MEMORANDUM IN
) SUPPORT OF PSYCHOLOGICAL
) EVALUATION OF THE MINOR VICTIM
)
MICHAEL DINKINS )
DEFENDANT. )
)
)
FACTUAL BACKGROUND

The minor child (victim) in this matter was eleven when the alleged incidents in the
indictment occurred between October 2015 and December 2015. In her forensic exam
with the Durant Center in Florence, the minor child alleged inappropriate touching by the
Defendant. No physical exam was conducted on the minor child. The Defendant has
been indicted for four (4) counts of CSC 3" with a minor under the age of 16.

The minor child is the niece of the former wife of the Defendant. The minor child
came to live with the aunt and Defendant after the death of minor child’s mother in 2012.
The minor child started grief counseling in December of 2013 with Sumter Psychiatry
Associates. On May 8, 2015, the minor child wrote an apparent suicide letter and was
taken back to Sumter Psychiatry (See attached “suicide letter” and May 8, 2015
handwritten clinical notes from Sumter Psychiatry). The alleged incidents occurred after
the May 8, 2015 “suicide letter and after the minor child was diagnosed with Major
Depressive Disorder, General Anxiety Disorder, and Attention Deficit Disorder.

As stated above, the minor child was diagnosed with Major Depressive Disorder,
General Anxiety Disorder, Unresolved Grief, Panic Attacks, and Attention Deficient
Disorder. She was taking or currently taking the following medications: Lexapro
(depression); Buspar (anxiety); Clonidine (anxiety) and Metadate (ADD).

The minor child’s mother had a history of bipolar disorder. The minor child’s father
has severe epilepsy that renders him disabled and incapable of having custody of the
minor child.

The Defendant is a registered nurse, Army veteran and has no prior criminal history.

‘The State’s opposes Defendant's Motion for a psychological examination of the
minor victim.



SE: CERTS
: . S

STATE OF SOUTH CARLOLfNA Lig g B!JQW’ " IN'THE COURT OF GENERAL SESSIONS
|

=HUOH COUNYY. SC THIRD JUDICAL CIRCUIT
COUNTY OF CLARENDON G 2 P ) 2016-16-GS-14-98
Rt SR T
STATE OF SOUTH CAROLINA )
)
vs. ) Motion for in camera hearing to determine
) admissibility of Rule 404(b), SCRE evidence
)
Michael Dinkins )
)
Defendant. )

The defendant moves the Court for an in camera hearing to determine admissibility of Rule
404(b), SCRE evidence. Rule 404(b) provides, “Evidence of other crimes, wrongs, or acts is not
admissible to prove the character of a person in order to show action in conformity therewith. It
may, however, be admissible to show motive, identity, the existence of a common scheme or plan,
the absence of mistake or accident, or intent.”

Based on the state’s motion for admission of recorded out of court statements of child
pursuant to S.C. Code Section 17-23-175(F), the defendant is concerned the state might try to
in.troduce evidence of other crimes, wrongs or bad acts that are part of the indictment in this case.
“To be admissible, other crimes that are not the subject of conviction must be proved by clear and
convincing evidence.” State v. Wilson,3458S.C. 1, 5, 545 S.E.2d 827, 829 (2001). See also Rule
403, SCRE.

If the Court determines the evidence to be admissible as an exception to Rule 404(b), “jt
must be excluded if its probative value is substantially outweighed by the danger of unfair
prejudice to the defendant. The determination of the prejudicial effect of prior bad act evidence
must be based on the entire record and the result will generally turn on the facts of each case.”
State v. Brooks, 341 S.C. 57, 62, 533 S.E.2d 325, 328 (2000).

1



In‘qrder to satisfy the clear and convinging standard and to weigh the probative value of
the evidence against the danger of unfair prejudice, live testimony is required. The defendant
requests the court to inquire of the state whether the state intends to introduce evidence of other
crimes, wrongs, or bad acts. If so, then the defendant requests an in camera hearing where the

Court can take testimony, hear the arguments of counsel, and make the appropriate rulings.

IT IS SO MOVED.

Respectfully Submitte

\'STE\'/En S. McKenffeS —S—e——_

A%ZY@OH.

Marthing, SC 29102




STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS
) THIRD JUDICAL CIRCUIT
COUNTY OF CLARENDON )
) Warrant #’s: 2016A1410100010;
STATE OF SOUTH CAROLINA ) 2016A1410100011;2016A1410100012
)
Vvs. ) Motion to exclude testimony of the alleged
) victim for lack of competency to testify, or
) in the alternative, for the court to order a
Michael Dinkins ) competency evaluation
/ )
Defendant. )

The Defendant moves the Court for order excluding the testimony of the alleged victim for
lack of competency to testify. The defendant relies on Rule 601, SCRE and State v. »Needs, 333
S.C. 134, 508 S.E.2d 857 (1998).

In the alternative, pursuant to In re Michael H., 360 S.C. 540, 602 S.E.2d 729 (2004), the
defendant moves for the Court to appoint a Child Forensic Psychiatrist to conduct an independent
examination for competency and to report the findings directly to the Court.

The defendant requests a hearing on this motion.

chully Sub

Steven S. McKenzie ————

IT IS SO MOVED.

/f;q% 7// 2017.

Manrfing, SC 29102
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" STATE OF SOUTH CAROEINA ) IN THE COURT OF GENERAL SESSIONS

COUNTY OF CLARENDON | CERTHHED COPY CIRCUIT
| OF éRlGINAL FlLED IN THIS OFFICE

STATE OF SOUTH CAROLINA TE___ J/28 //,/7 e 2
| )/Sw@w /. Bobezts - &

CLERK OF COURT

2 CLARENDON COUNTY, SC

)
: o ) ) Motion to Reserve Cross — examination of the
MICHAEL DINKINS . ' ) .. Alleged Victim Until After the State Presents
“ : ' ) S.C. Code Section 17-23-175 Evidence
) : _
)

- DEFENDANT

The defendant moves the Court to allow him to reserve cross- examination of the alleged .
victim abQﬁt the out-of- court statement until after the state presents the S.C. Code Section 17-
23-175 evidence. This motion does not waive the objection to the admissibility of the evidence.

Rather, thi$ motion applies only if the Court overrules this objection.

‘The defendant understands every liti‘gantr has to make strategic decisions gbéut what
evidénce :to admit. The defendaﬁt, .fcherefore,‘.moves the court not to requife him to cross-
examine the aileged victim about the out of court \statemerllts. until thev state actually introduces
‘fhe evidence. Sectién 17.-23—175(A)(3)- requiréé “the child testifies at the p_roceediﬁg and is -

subject to ¢roés5 -examination on the elements of the offense and the making of .the out-of-court

statement.”

§ ,
The ‘defendant proposes the following proléédures Flrst in order to ensure the chﬂd
. / . .
testifies at the hearlng, the ch11<} must testify about the elements of the crime before any evidence |
of thé{out—.of-cour't .statement is admissible. Once th.'le state ‘c;cv)‘mpletes the direct examiﬁation, tl;.e
defendéht Would cfoss—examing the child about the elements of the cﬁﬁe. At the end of the

. cross-examination about the elements of the crime, cross—examination'_, ébout the making of the

* out-of-court statement would be reserved until the state actually presents evidence of such a



[

statement. If the state decides to present evidence of the out-of-court statement, then the alleged

victim would return to the witness stand for the balances of the cross—exainination.

The defendant acknowledges this is an ﬁnusual procedure. Section 17-23-175, however,
is an unusual procedure that applies in very limited situations. In essence, it is a new rule of
evidence. The épecial rule of evidence mandates a special procedure. The state might argue the
defendant could recall the alleged victim in his case in chief. Section 17-23-175, however,

- guarantees thé defer;d'ant will be allowed to cross-examine the alleged victirﬂ about the
statement. -Since the defendant ‘objects to the admissibility of the Qut—of—court statement, he
| should not be requ_ired to cross-examine about the statement until the state actually introduces the -

statement.
IT IS SO MOVED.

e . .

Respectfully Submi@

ﬂ}/ﬁ'Z?( zoi7



. STATE OF SOUTH CAROLINA - "IN THE COURT OF GENERAL SESSIONS

)
) FOR THE THIRD JUDICIAL CIRCUIT
- ) | R
COUNTY OF CLARENDON )
ST I ' ) Case Number:
THE STATE ) ‘
| )
V8. > = B
' ) Motion to require disclosure of alleged @tin%
- ' ) counselmg records s =
- MICHAEL DINKINS ) " S
Defendant ) S
, ‘ ) 3 <
=z

P‘ursuant to Rule 5 of the South Carolina Rules of Criminal ’Precedur% qugy:iﬁ;
Méryland, 373 U.S_. 83 (1963), Kyles v. VWzitléy,llS S.Ct. 1555‘(199.5), the Fiﬂh,-Sixth, and
Fourteenth Amiendments of the Unites States Cdnstitution, and Art. 1, §§3 and 14 of the South
Carolina Cohstitu_tion, the defehdant moires for an order requiring disclosure ef ‘counseling

records and any other mental health records of the alleged victim.

" Here, the alleged victim was seeing a counselor before and after the alleged crimes Yet,
. the State, although seemmgly havmg access to any 1nformat1on it wants from the counselor does R
not obtain and disclose these records. While S.C. Code §10-11-95 establishes a- pnvrlege this -

. section also_ provides an exception to the privilege.
~ Section 19-11-95(D)(1) provides, in part:

A provider shall reveal confidences when required by statutory law
Or by court order for good cause shown to the extent that the patient’s
Ilness or emotional conditions are reasonably at issue in a proceedlng

These records are needed for several reasons. First, the defendant should have access to

the same information that ‘law enforcement - and the Solicitoris_ office have access to in



mvestigatlon and preparmg the .case for trial. Second the defendant should have access 1o
1nformat10n 1n order to leam of any- mcons1stent statements made to the counselor. Th1rd the
 defendant sh‘ould have access to the notes of the counselor in order to determine 1f the examiner
- used appropriate techniques Fourth the defendant should have access to the 1nfonnat10n in order -
‘_ to determine if the child has been abused by another 1nd1v1dual and that such abuse may be the
source of the chlld’s symptoms Fifth, the defendant should have access to the information in
~ order to determine if there is another cause for the child’s symptoms and whether the counselor
has investigated that possibility. Sixth, the absence of rape trauma symptoms is evidence that‘ -‘
.makes the'alleged assault less probable. 7 Finally, the alleged incidents Voccurrled over aperiod
of months. | The defendant is in need of all mental health record for 1mpeachment purposes to
; determine 1f the alleged v1ct1m reported the 1nc1dents to Sumter Psychiatry over the several

'months that'the incidents allegedly took place.

The defendant contends that the requested 1nformat1on is matenal to the defense and
. 'should be produced pnor to trial in order that counsel for. the defendant can adequately and
h effectively prepare a defense. If the State obJ,ects o producmg one or more of the requested:

items, then the defendant requests a hearing, prior to trial, before the chief administrative judge.

" IT IS SO MOVED.

Steven Sﬁ\/chenzie ‘

 August 28, 2017

7 In addltlon, the defendant needs the records in order to detenmne whether or not to request a competency evaluation of the
alleged victim. See Inre Michael H., .360 S C. 540 6025 S E. 2d 729 (2004). .



STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS
) THIRD JUDICAL CIRCUIT
COUNTY OF CLARENDON ) '
) Warrant #’s: 2016A1410100010;
STATE OF SOUTH CAROLINA ) 2016A1410100011; 2016A1410100012
)
vs. ) Motion to Compel Information about the
) Alleged Victim’s Disability
: )
Michael Dinkins )
)
Defendant. )

Pursuant to Rule 5 of the South Carolina Rules of Criminal Procedure, Brady v. Maryland,

373 U.S. 83 (1963), Kvles v. Whitley, 115 S.Ct. 1555 (1995), the Fifth, Sixth, and Fourteenth

Amendments of the United States Constitution, and Article I, §§ 3 and 14 of the Soﬁth Carolina
Constitution, the defendant moves that the State produce information about the alleged victim’s
mental disability.

Three pages of Counseling records were produced by the State that indicates that the victim
was seen by a mental health professional with Psychiatry Associates of Sumter, South Carolina.
In those records the victim alleges that the Defendant was “touching her” (victim). A copy of
‘ the documents are attached and were provided pursuant to Rule 5 and Brady Motions filed by the
Defendant. The Defendant would show that the State has waived any objection to confidentiality
of the victim’s records by producing a “part” of the records. The defendant contends that the
requested information is material to the defense and should be produced prior to trial in order that
counsel for the defendant caﬁ adequately and effectively prepare for the alleged victims cross

examination of the victim as well as witnesses to the statements.

IT IS SO MOVED.




Steven S, McKenzie T

/4«,:%’7 7, 2017.

Manding, SC 29102
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STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS
) THIES JUDICIAL CIRCUIT
"COUNTY OF CLARENDON ) ‘ :
)
STATE OF SOUTH CAROLINA )
)
)
V. ) B
) Motion to Reserve Cross — examination of the = 3> =3
MICHAEL DINKINS ) Alleged Victim Until After the State Presents &~ i‘j =
: ) S.C. Code Section 17-23-175 Evidence N =
DEFENDANT ) =
) S

L]

The defendant moves the Court to allow him to reserve cross- examination of th'e:-alleééd o
: L9’
victim about the out-of- court statement until after the state presents the S.C. Code Section 17-

23-175 evidence. This motion does not waive the objection to the admissibility of the evidence.

Rather, this motion applies only if the Court overrules this objection.

The defendant understands every litigant has to make strategic decisions about what
evidence to admit. The defendant, therefore, moves the court not to require him to cross-
examine the alleged victim about the out of court statements until the state actually introduces
the evidence. Section 17-23-175(A)(3) requires “the child testifies at the proceeding and is

subject to cross- examination on the elements of the offense and the making of the out-of-court

statement.”

The defendant proposes the following procedures. First, in order to ensure the child
testifies at thf: hearing, the child must testify about the elements of the crime before any evidence
of the out-of-court statement is admissible. Once the state completes the direct examination, the
defendant would cross-examine the child about the elements of the crime. At the end of the
cross-examination about the elements of the crime, cross-examination about the making of the

_out-of-court statement would be reserved until the state actually presents evidence of such a



statement. If the state decides to present evidence of the out-of-court statement, then the alleged

victim would return to the witness stand for the balances of the cross-examination.

The defendant acknowledges this is an unusual procedure. Section 17-23-175, however,
is an unusual procedure that applies in very limited situations. In essence, it.is a new rule of
evidence. The special rule of evidence mandates a special procedure. The state might argue the
defendant could recall the alleged victim in his case in chief. Section 17-23-175, however,
guarantees the defendant will be allowed to' cross-examine the alleged victim about the
stat;:ment. Since the defendant objects to the admissibility of the out-of-court statement, he
should not be required to cross-examine about the statement until the state actually introduces thg

»statement.
IT IS SO MOVED.

Respectfully Submi '

=

,ﬂéﬁ% 2017 |
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STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS
: ) THIRD JUDICAL CIRCUIT
COUNTY OF CLARENDON ) '
) 2016-GS-14-0098
STATE OF SOUTH CAROLINA )
)
VS. ) Written Objection to Qualifying
) _ the Person Conducting the Interview
. ) of the child as an Expert
Michael Dinkins )
)
Defendant. )

The Defendant objects to the state qualifying as an expert witness anyone who conducted
an interview with the alleged victim as part of the investigation of this case. In State v. Douglas,
380 S.C. 499, 671 S.E.2d 606 (2009), the Supreme Court held “it was unnecessary for the trial
court to have qualified her as an expert.” Id. 380 S.C. at 503, 671 S.E.2d at 608. The Court
reached this conclusion because the interviewer “only as her personal observations and
" experiences, and her interview with the Victim in this case.” Id. 380 S.C. at 502-3, 671 S.E.2d at
608. “Ultimately, [the interviewer] testified that based on the interview, it was her opinion the
victim needed to go to the Durant Center for a medical exam.” Id. 380 S.C. at 502, 671 S.E.2d at
608.

In this case, the “forensic interviewer” used leading questions to elicit a statement; the
statements made by the victim do not give detailed accounts of the alleged offenses; the forensic
interviewer is seen as bolstering the testimony of the child; and the statement given by the child

lacks sufficient coherence.



IT IS SO MOVED.

Steven S. McKenzie

Mzﬁzow |

Man#ing, SC 29102




THE STATE OF SOUTH CAROLINA
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