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STATEMENT OF ISSUES ON APPEAL

L Whether the involuntary repossession of the Appellant’s property under the terms of
the obligation is an intentional acknowledgment or new promise of the debt suﬁ” cient
to toll the Slatute of limitations

[I. - Whether the Appellant waived the application of the Uniform Commercial Code to
the obligation between the parties by failing to specifi cally reference the code in his
pleadings? . :

L. Whether the admission of impermissible hearsay evidence that was relied upon by
the jury for purposes of finding damages should have resulted in a new trial?

STATEMENT OF THE CASE

Stanley Scott Porter Tfust UA dated January 2, 1991 (the “Respondent”) brought ‘this action
on a note against Kenneth Hucks (the “Appellant”) on March 21, 2016, designated as Civil Action
Number 2016-CP-26-01961. See Summons and Complaint. Appellant filed and served on
\Respondeflt their Answer and Counterclaim on June 9, 2016. See Answer and Counterclaims. A trial
| was had on Februa.ry 20,2018 through the 21* 0f 20 18. See Trial T ranscript of Trial dated February
20-21, p. 1. On February 21, 201'8, the trial court entered a decision in conformity with thé verdict
of the Jury. Appellants moved the trial court for a new trial and judgment notwithstanding the
| Verdict on March 2, 2018. See Motion for New Trial and JNOV, p. 1. On April 23, 2018, the trial
“court denied the motions of Appellants. See Order Denymg Appellants’ motion for New Trial and
JNOV, p. 1 Appellant tlmely filed a notice of appeal

STANDARD OF REVIEW -

“The standard of review for an appeal of an action at law tried by a jufy is restricted to
cor’r‘ectionskof errors of law.” Felder v. K-Mart Corp., 297 S.C. 446, 448, 377 S.E.2d 332, 333

(1989). A factual finding of the jury will not be disturbed uhless there is no evidence which



reasonably supports the finding. Id.

FACTS

This is a breach of contract case involving a secured loan resulting from money loaned to the -

Appellant by the Respondent. The loan was dated May 6,2011 and had a maturity date of November
5,2011. As part of the loan, the Appellant pledged his interest in a company he shared ownership

in with the Respondent, Peéceful Lane MHP, LLC (the “Collateral”). After the loan fnatured,'the

.'parties began discussions concerning potentially paying off the loan. Ultimately no payment was

made after an initial $1,000 payment in August of 261 l.

The Respondent filed the C_omplaint and alleges that the loan was never paid and credits the
amount owed only that $1000 initial payment. The Appellant answered by aséerting that the
Respondent broﬁght the action too late and that the Respondent inappropriately took the Collateral

| and failed to pa-y the Appellant his share of any vsurplus from hié interest in the Collateral the
Respondent took. |

Discovery and dispositive motions were compléted and trial was had on the action starting

February 20,2018 and finishing on February 21,2018. The only witnesses pfesented to the trial court

~ was S. Scott Porter (“Mr. Porter”), én behalf of the Respondent, and the Appellant. Therein
Appellant’s counsel made several motions including a motion for directed V_erdiét based upon the
application of the statute of limitation; and a motign to exclude the admissioﬁ of a certain email that
contained reference to an appraisal of the Collateral. Both Motions were denied by the trial court.
Finally, Appeilant’s counsel moved té have certain law charged to the jury concerning how the

uniform commercial code has certain requirements of lenders when seeking a deficiency after taking

collateral. The trial judge, again, denied the Appellant’s motion. The jury ultimately rendered



judgment for the Respondent for $218,000, an amount that can only reasonably be tied to the
calculations por_ltained in the inadmissable email allowed into evidence, Plaintiff’s Exhibit 2 (the
“Email”). The Appellant moved for j udgement notwithstanding the verdict and for anew triél. These
motions were also denied.

LEGAL ARGUMENT

The Trial Court erred in not granting the Defendant either a judgment notwithstanding the
verdict or a new trial. The statute of limitations as to the Plaintiff’s action was not tolled by the
involuntary repossession of collateral securing the obligation. Similarly, the law established by
the uniform commercial code cannot be waived by a party by failing to specifically raise its
relevance in the initial pleadings. Finally, the evidence relied upon by the Jury in making its
determination of damages was inadmissable and grounds for new trial. Therefore, the trial court’s
Order denying the Defendant judgment notwithstanding the verdict or, in the alternative, a new

| trial should be reversed.

A. The Statute of Limitations Barred the Respondent’.s Claim

The trial court concluded in error that if “there is any evidence that supports”.a finding
that the Collateral was taken and applied against the debt with the acquiescence of the Appellant,
the statute of limitation does not apply. 7 rz;al Transcript of Trial dated February 20-21, p 86
L.15-16. This conclusion is erroneous because the three year statute of limitations is not tolled .
based upon an allegedly unwritten understanding among the parties regarding possession of
collateral. The claims based upon breach of contract by the Respondent were barred by the
applicable statute of limitations and judgment should have been given to Appellant upon the

Respondent’s claims.



The Respondent failed to present the evidence neceséary to avoid having his claim barred
by the applicable statute of limitations. South Carolina law provides that the action brought by
the Respondént must be commenced within three years of the breach of the contract. See S.C.
Code Ann. § 15-3-530. The Respondent brought the underlying claim more than‘three years after
the breach of the agreement the Respondent claims damaged him. The Respondent is unable to
point to any law that provides for the tolling of the statute of limitations under the facts as
| presented in this matter. Therefore, the court erred in failing to grant a directed verdict, and later
a judgment notwithstanding the verdict, to the Appellant.

.The law is settled, actions involving contracts must be commenced within three years
from when the contract is breached or Broken and are tolled under only very specific
circumstances. Statutes of limitations embody important public policy considerations in that they |
stimulate activity, punish negligence, and promote repose by giving security and stability to
human aftairs. See Anonymous Taxpayer v. South Carolina Dept. of Revenue, 377 S.C. 425, 661
S.E.2d 73 (2008). The period of time for éommencing an action involving contracts is prescribed
by S.C. Code Ann. § 15-3-536. It prov.ides for a three-year statute of limitations for a céuse of
action accruing on or after April 5, 1988. A cause of action is barred if it is not bfought within
the appropriate period. South Carolina law hold;c, that the statute of limitations begins to run at
. the time the cause of action accrues. Harvey v. S.C. Dep't. of Corr., 338-S.IC. 500, 527 S.E.2d
765 (S.C. Ct. App. 2000). The fundamental test for determining whether a cause of actibn has
accrued is whether the party asserting the claim can maintain an action to enforce it. Id. Thus, a
particular cause of action accrues “ at the moment when the plaintiff has a legal right to sue on

it.” Id. 388 S.C. at 508, 527 S.E.2d at 769. Under contract law, the terms of the agreement
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determines the moment the plaintiff has a legal right to sue. Seé State v. McClinton, 369 S.C.
}67, 631 S.E.2d 895 (2006)(The court held that a breach of contract action usually accrues at the
time a contract is breached or broken). Thus, a court looks to the contract terms in determining
when the cause of action accrues. Ici. Here, the Court and the Parties agree that the cause of
action accrued, at the latést, upon the Appellant’s failure to pay the brincipal on November 5,
2011. Thus, the statute ran on November 5, 2014 and the Respondent’s claim is barfed.

“The law is equally well settled in relation to when and how t};e statute of limitgtions for
an action for breach of contract may be tolled. An acknowledgment or promise contained in a
writing signed by the party to be charged ié considered sufﬁcient evidence of a new or continuing
contract so as to remove the case from the operation of the statute of limitations. S.C. Co»de Ann.
§ 15-3-120.! Further, any payment of principal or interest is considered equivalént to a written
prbmise. Id. Upder South Carolina law, “[i]t is not necessary, in order to toll the running of the
statute of limitations, that such payment be in actual money.” Wblfe V. Brannbn, 211 S.C. 282,
287,44 S.E.2d 833, 835 (1947). “An agreement between the payee and maker to apply és a credit
on the note a debt owing by the payee to -thé maker, or an agreement to credit the note on account
of goods delivered by the maker to the payee or s¢rvices rendered to him, is sufﬁcient for the
purpose of interrupting the running of the statute of limitations.” Id. The agreement Between the

payee and the maker “may be implied as well as expressed, but it must amount to an unqualified'

! This statute was enacted in 1870 and its relevant text has not changed. “The main
purpose of enacting the statute was to require the new promise to be in writing, as previous
common law would sometimes permit revival upon an oral promise.” In re Vaughn, 536 B.R.
670, 678 (Bankr. D.S.C. 2015)(finding previous common law cases with regards to revival still
apply to the statute)(citing Hill v. Hill, 51 S.C. 134, 28 S.E. 309, 312 (1897)(noting that the new
statute “does not change the pre-existing law as to what acknowledgment will continue a debt
barred.”)).



admission ofa subsisting legal liability and must be established by evidence unambiguous and
full.” Black v. Whité, 13 S.C. 37, 40 (S.C.1880)(emphasis added). Reviving a stale debt requires
“an express pfomisé to pay, or such ‘unqua'lified and uneqﬁivocz\ll admission that the debt is
still due, unaccompanied by any expression indicative of an intention not to pay” Hill, 51S.C. at
134,28 S.E. at 3 12 (emphasis added). Thus, when a party expressly admits the debt exists, but in
doing so also expressly s-tates he will not pay the debt, instead stating the debt will “come in to be
paid with my other debts,” then the debt is not re_zvived. Horlbeck v. Hunt, 26 S.C.L. 197, 201
(S.C.Ct.App. 1 841). Any élleged payment must be “shown to have been made with the
knowledge and consent of [the parties], or that [they] about the time of the entry [intended] such
credits as payments upon the ¢laim or note.” Bulcken v. Rhode, 81 S.C. 503, 62 S.E. 786, 787 |
(1908)(noting that the result barring a claim “may seem ‘hard, but the statute is imperative, and it
is [the court’s] duty to enforce it™).

An ‘funquéliﬁed and unequivocal” admission of the debt shown through evidencé that is
“unambiguous and full” is required to toll the statute, nét, as the trial court held, “any evidence
~that supports” a finding that the Collateralk was taken and applied against the debt with the
acquiescence of the Appellant. The court erroneously held that there remained a question of fact
for the jury to determ.ine regarding whether there was a voluntary aéknowledgment of a liability
- by the Appellant in writing that would toll the statute of limitations'; The Respondent asserted on
multiple occasions that the "‘voluntary” payment was 'evidenced by the Respondent’s taking the
collateral Trial T ranscript of Trial dated February 20-21, p. 35 1. 20-21; p. 53 1. 23-25; p. 54 1.
'20; p. 351 1-6; p. 631 11-14, and that the Appellant did not want the Respondent to take‘it

Trial Transcript of Trial dated February 20-21, p. 36 . 1-2. True the Respondent asserted the



taking was consented to, only to later argue the consent should be evidenced by the Appellant’s
failure to object by filing an acti(;n in a court of law Trial Transcript of Trial dated February
20-21, p. 65. 1. 23. But this does not meet the standard required under South Carolina law. At
be.st, the Respondent téstiﬁed that the only thing the Respondent did in regards to the transfer of
the cbllateral and the épplication of credit to the amount allegedly owed by Appellant was to
make what is best described asa bobk entry. Such an act has been héld to not qualify as the type
of payment or writing necessary to toll the statute. See Bulcken, supra.

This is in fact how thé Fourth Circuit Court of Appeals in Zaks v. Elliott, ruled, a case in
which the Fourth Circuit reversed the U.S. District Court for the District of South Carolina. 106

F.2d 425, 427 (4th Cir. 1939). The Fourth Circuit ruled that “the application of the proceéds from

the sale of the remaining collateral” did not amount to “voluntary payments™ by the obligor

sufficient to toll the period of limitations on the note. The court went on to state:
It is established in South Carolina that partial payment on a note within the six
year period immediately preceding the bringing of an action therein will remove
the bar of the statute. But, apparently, the question of whether application to the
debt by the creditor of the proceeds from the sale of collateral deposited with a
note is such a payment as will toll the statute has never been decided in South
Carolina. According to the great weight of authority, an application to the debt by
the creditor of the proceeds from the sale of collateral will not have this effect
because the payment is not voluntary on the part of the debtor. ‘The principle on
which part payment takes a case out of the statute is, that the party paying
intended by it to acknowledge and admit the greater debt to be due. If it was not in
the mind of the debtor to do this, then the statute, having begun to run, will not be

- stopped by reason of such payment.” We think that the reasoning of these

decisions is to be preferred to that of the North Carolina and Nebraska cases on
which the District Judge relied.

Id. (Citations omitted). The purpose of S.C. Code Ann. § 15-3-120 was not enacted to allow oral

testimony that a new understanding had taken place in regards to the debt, but to allow the tolling



of the statute only in those instances in which there is “unambiguous and full” evidence of an
“unqualified and unequivocal” admission of the debt. Thus, the district court’s reliance upon any
such application of credit to toll the statute of limitations was misplaced and this Court should

- reverse the Order of the Court denying directed verdict in favor of the Appellant.

B. The Uniform Commefcial Code P.recll-lded Judgment For the Respondent

The trial court erroneous held that the ﬁniform commercial code did not apply to the
matters before the jury bécause the Appellant did not specifically plead that the uniform
commercial code applied to the matter in his Answer. South Carolina law does not provide for
such a waiver of legal principals. The trial court had the responsibility to charge the jury with the
complete law applicable to the matter, irregardless of whether the Appellant directly cited to that
law in his Answer. This erroneous decision by the trial court»precluded the jury from hearing a
charge of the law that the actions of the Respondenf precluded his recovery under the logn. VThus,
the Appellant should be granted a new trial. |

“When instructing the jury, the trial court is required to charge bnly the current and
correct law of South Carolina.” t’ohens v. Atkins, 333 S.C. 345, 3;19, 509 S.E.2d 286, 289
(Ct.App.1998). “The substance of the law is what must be instructed to thé jury, not any
particular verbiage.... A jury charge which is substéntially correct and covéré the law does not
require reversal.” Burroughs v. Worsham, 352 S.C. 382, 391, 574 S.E.2d 215,220
(Ct.App.2002). When reviewing a jury charge for alleged error, the abpellate court must consider
the charge as a whole in light of the evidence and issues presented a;[ trial. Daves v. Cleary, 355

S.C. 216,224, 584 S.E.2d 4233, 427 (Ct.App.2003). If the charge is reasonably free from error,



isolated portions which might be misleading do not constitute reversible error. Id. “To warrant
reversal for refusal to give a requested instruction, the refusal must have not only been erroneous,
but prejudicial as well.” Cohens, 333 S.C. at 349, 509 S.E.2d at 289; see also Daves, 355 S.C. at
224, 584 S.E.2d at 427 (stating a circuit cqurt‘s refusal to give a,properly requested charge is.
reversible error only when the requesting party can demonstrate prejudice from the refusal).

Not only should the trial court have granted a d_frected verdict based upon the evidence
regarding Respondent’s conduct towards the Collateral, it erred in not charging the jury with the
applicable South Carolina law. At trial, the trial court denied the Appellants request to apply and
charge the jury with the law concerning the rights of a payee when a lender undertakes certain
rights against pledged collateral. The trial court held that “if you haven’t pled” the law included
within the South Carolina Uniform Commercial Code (the “UCC”) regulating the rights of a
payee in the respéns_e to the complaint, the Respondent “doesn’t have to respond to it.” Trial
Transcript bf Trial dated February 20-21, p 118 1. 5-6. The South Cérolina Commercial Code
precluded a judgment in favor of the Respondent. These errors of the trial court should result in a
reversal of the judgment entered by the trial court and judgment being held in favor of the
Appellant.

| South Carolina law did not require the Appellant to specifically plead the application of
the UCC. Under South Cafolina law, a party in replying to a pleading shall affirmatively set forth
his or her ;lefénses. Rule 8(c), SCRCP. “Every defense, in law or fact, to a cause of action in any
pleading ... shall be asserted in the responsive pleading thereto....” Rule 12(b), SCRCP; see also
Strickland v. Strickland, 375 S.C. 76, 85, 650 S.E.2d 465, 470 (2007) (“[A]fﬁrmétive defenses to

a cause of action in any pleading must generally be asserted in a party's responsive



pleading.”)..“The failure to plead an affirmative defense is deemed a waiver of the right to assert
it.” Whitehead v. State, 352 S.C. 215, 220, 574 S.E.2d 200, 202 (2002). What constitutes an
affirmative defense is explicitly defined by the Rules. The following defenses are required by law
to be affirmatively plead in a fesponse:
accord and satisfaction, arbitration and award, assumption of risk, condonation,
contributory negligence, discharge in bankruptcy, duress, fraud, illegality, injury
by fellow servant, laches, license, misrepresentation, mistake, payment, plene
administravit or the administration of the estate is closed, recrimination, release,
res judicata, statute of frauds, statute of limitations, waiver, and any other matter
constltutmg an avoidance or affirmative defense. »
Rule 8(C) SCRCP. Importantly, nowhere in this litany of defenses does the application of the
UCC to the conduct of the Respondent reside. Nor does the application of the UCC act as a
matter constituting avoidance or some other “affirmative” defense.
The South Carolina Supreme Court in Moore v. New S. Exp. Lines, expounded on what is
necessarily an “affirmative” detense, holding
a fundamental principle of pleading under the Code [is] that every fact must be
affirmatively [plead] by the party who 1s first required to prove it, and that no new
matter can be offered in evidence by a defendant who has simply denied plaintiff's
allegations, unless it tends to disprove a fact to be in the first instance
affirmatively established by the plaintiff.
184 S.C. 266, 192 S.E. 261, 262 (1937)(citing Kirby v. Gulf Ref. Co., 173 8.C. 224, 175 S.E.
535, 536 (1934)). Thus, the Appellant is required to “affirmatively” plead those facts he is first
required to prove.
The Appellant sufficiently plead an issue concerning the sale of collateral so as to raise

any necessary allegation concerning the rights relating thereto. The Respondent’s Complaint

makes a very brief assertion concerning the Appellant’s alleged breach of contract without so
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much as mentioning, yet alone providing, a reduction in the principal amount for the sale of
collateral. The Appellant’s answer specifically pled that “[Respondent] ‘must account to
[Appellant] and be required to [credit Appellant] for the difference between the value of [the
Collateral] and the amount of the alleged debt.” This assertion is. enough to raise the issue
concerniﬁg the Respondent’s acting in accordance wi.th the laws regulating a debtor taking
collateral. See Robinson v. Code, 384 S.C. 582, 585, 682 S.E.2d 495, 496 (Ct. App.
2009)(“Where a pleading is attacked for an alleged failure to state a cause of action, the pleading
must be liberally éonstrued in favor of the ﬁleader and sustained if the facts and réasoﬁable
inferences to be drawrll therefrom entitle the pleader to relief on any theory of the case.” citing
Burns v. Wannamaker, 286 S.C. 336, 339, 333 S.E.2d 358, 360 (Ct.App.1985)). Thus, any
affirmative duty should be founa to have been met by the Appellant.

Under South Carolina law, once the Appellant raised an issue in the Answer concerning
the Respondent’s failure to accouﬁt for the valﬁe of the collateral, the Respondent had “the
burden of establishing that the collection, enforcement, disposition, or acceptance” was

- conducted in accordance with the UCC. S.C. Code Ann. § 36-9-626. Unless the R'éspondent
“proves that"compliance [...] would have yielded a smaller a.mount,» [...] the amount that a
complying collection, enforéement, or disposition would have yielded is deemed to be equal to
the amount of the secured obligation, to.gether with expenses and attorney's fees.” Id. (Comments
therein). The Plaintiff testified that he neifher provided ihe required notice under the UCC, nor
did he conduict the sale of the collateral as ?equired by the UCC. Trial Transcript of Trial dated
February 20-2], p. 64-65; 95-96. Thus, the Plaintiff admitted that his disposal of the collateral

was not in accordance with the UCC. The Plaintiff failed to present any evidence that he either
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conducted the sale in a commercially reasonable manner or provide the necessary notice to the

Detendant. Thus, the Respondent wés not permitted to recover any deﬁciéncy unless it proved
the amount rightly credited to the amount allegedly owed left a deficiency. Th¢ Respondent
failed to make the necessary showing; and by precluding the Appellant from having the Jury
charged on this issue, the trial court committed reversible error.

C. The Admission of the Hearsay Evidence»was Erroneous and Prejudicial.

The trial court erroneously allowed the Respoﬁdent to put into evidence hearsay that was
contained within hearsay, the Email, under what the trial court defined as the business record
exemption. This exception does not allow for the Email to be allowed and allowing the only such
evidence regarding a material iséue of fact was an error of law.«The» jury awarded the Respondent
damages based entirely upon the Email. Thus, the prejudicial error of law should be revérsed and

~anew trial g_ranted the Appellant.

“The admission of evidence is within the [circuit] court's discretion.” R & G Constr., Inc.
v. Lowcountry Reg'l Transp. Auth.; 343 S.C. 424, 439, 540 S.E.2d 113, 121 -(Ct.App.ZOOO). “The
[circuit] court's ruling to admit or exclude evidence will only be reversed if it constitutes an
abuse of discretion amounting to an error of law.” Id. “To warrant reversal based on the
admission or exclusion of evidence, thé appellant must prove both the error of the ruling and the
resulting prejudice, i.e., that there is a reasonable probability the jury's verdict was influenced by -
the challenged evidence or the lack thereof.” Fields v. Reg'l Med. Ctr. Orangeburg, 363 S.C. 19,
26, 609 S.E.2d 506, 509 (2005). “[T]he admission ofincbmpet¢nt evidence having some
probative value upon a material issue of fact in the case is ordinarily presumed to be prej udicial.”

Mali v. Odom, 295 S.C. 78, 84, 367 S.E.2d 166, 170 (Ct.App.1988); sce also S.C. State Hwy.
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Dept. v. Graydon, 246 S.C. 509, 144 S.E.2d 484, 485 (1965). Not only is the Email inadmissable
hearsay, but the Email was the only evidence supporting the value of collateral relied upon by the
jury and was, tilereforé, prejudicial.

“The rule against hearsay prohibits the admission of evidence of an out-of-court statement
to prove the trufh of the matter asserted unless an exception to the rule aﬁplies.” Fowler v.
Natiénwide Mut. FireAIns. Co.,410 S.C. 403,411, 764 S.E.2d 249, 253 (Ct.App.2014); see also
Rule 802, SCRE (“Hearsay is not a‘dmi:ssible except as provided by these rules or by other rules
prescribed by the Supreme Court of this State orbby statute.”). However, “ta] statement that is not
offered to prove the truth of the matter asserted should .not be excluded as hearsay.”.R &G
Constr., Inc.-, at 439, 540 S.E.2d at 121. Hearsay within hearsay is admissible if each level of
hearsay satisfies an excé;;tion to ‘;he hearsay rule. Rule 805, SCRE. In order to find certain
hearsay evidence admissible that contains hearsay within the hearsay, the Court must determine
that both the hearsay evidence with the hearéay evidence is exempt under some rule of evidence
and that the hearsay evidence itself is exempt.

Thg: trial court erroneously relied solely on the business records exception to admit the
Respondent’s email. According to Rule 803(6), the following is not excluded by the rule against
 hearsay: ’ |
A memorandum, report, record, or data compilation, in any form, of acts, events,
conditions, or diagnoses, made at or near the time by, or from information
transmitted by, a person with knowledge, if kept in the course of a regularly
conducted business activity, and if it was the regular practice of that business
activity to make the memorandum, report, record, or-data compilation, all as

shown by the testimony of the custodian or other qualified witness....

See also § 19-5-510 (“A record of an act, condition or event shall, insofar as relevant, be
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competent evidenoe if the custodian or other qualified witness testifies to its identity and the
mode of its preparation, and if it was made in the regular course of business, at or near the time
of the act, condition or event and if, in the opinion of the court, the sources of information,
method and time of preparation were such as to justify its admission.”); Ex parte Dep't of Health
& Envil. Control, 350 S.C. 243, 249-50, 565 S.E.2d 293, 297 (2002) (explaining bu'siness
records are admissible under Rule 803(6) and section_19~5—510 “as long|[ ] as they are (1)
prepared near the time of the event recorded; (2) prepared by someone with or frorrr information
v transmitted by a person with knowledge; (3) prepared in the regular course of business; (4)
identified by a qualiﬁeol witness who can testify regording the mode of preparatiorr_of the record;
énd (5) found to be trustworthy by the court”). Further, “[w]hile the business-records exception
to the hearsay rule allows the admission of ‘[a] memorandum, report, record, or data
compilation,’ it does not authorize hearsay testimony cohcerning the contents of bu‘siness recordé
~ which have not been admitted into evidence.” Deep Keel, LLC v, Aﬂ. Private Equity Grp., LLC,
413 S.C. 58,‘ 72,773 S.E.2d 607, 614 (Ct. App.‘ 2015)(citations omitted). |
| At the hearing, Mr. Porter testified on direct trrat as of 2014 he was owed “around
$170,000" or “roughly” $l78,000. Trial Transcript of Trial dcrted February 20-21, pI38L I-16.
The value of the collateral was said to be worth $280,000. Trial Transcript of Trial dated
Febrrzary 20-21, p 56. L. 6. The only basis for ﬂ‘liS' valuation was an. appraisal. Trial Transcript |
of Trial dated Febritary 20-21, p551 20-21. No other testimony supporting the valuation of the
Collateral V\;as given by Mr. Porter, nor was any testimony concerning the amount alleged to have
been owed to tho Respondent. On cross examination by Appellant’s counsel, Mr. Porter teotiﬁed

that he gave the Appellant notice that he would take the Collateral in January of 2014.. Trial
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Transcript of Trial dated February 20-21, p 63 1. 11-14. Appellant’s counsel then showed Mr.
Porter the Email in order to refresh his recollection as to the date of Appellant’s notice being in
November of 20.14. Trial Transcript of Trial dated F ebruary 20-21, p. 63. 1. 3-17. Mr. Porter
testified that the Emajl was not the notice he gave to the Appellant of the taking of the Collateral.

Trial Transcript of T rial dated February 20-21, p. 64 [. 3-5. Later on redirect Respondent’s
counsel asked Mr. Porter to identify the Email and moved to have the Email admitted into
evidence. Trial Transcript of Trial dated February 20-21, p. 73-74. Appellant’s counsel
specifically objected on the grounds that the Email “contain[s] hearsay testimony in it, -
specifically as it relates to an alleged appraisal.” Trial Transcript of Trial dated February 20-21,
p. 741 20-21. The trial court admitted the Email stating:

23 THE COURT: Well, there again, if it is a

24 business record, it was between the parties, I think
25 there is no hearsay there. It is something that is

1 discussed in the normal course of business, so I'm
2 going to allow it.

Trial Transcript of Trial dated February 20-21, p 74-75. After closing arguments and
deliberations, the jury returned an award of $21 8,600. This amount is notably different from the
figure testified to by Mr. Porter, but remarkably similar to the $217, 889.73 figure included in the
Email.

The Respondent cannot deny the reliance upon the Email for purposes of proving
damages, a material issue of fact for the Respondent. In Respondent’s counsel’s closing

arguments, the following was the great majority of the closing:

2 So when you go back, you'll see from Scott Porter
3 to Mr. Hucks. Here is a worksheet with a balance on

4 Peaceful Lane Mobile Home Park with market values and
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valuations of your interest the date you forfeited it
in partial payment of the note. So he is telling

him -- he testified that he talked to him about it and
told him that. Mr. Hucks said he wasn't sure he did
that, but he is telling him at this point in time.

Also included in the worksheet taps is a

calculation showing the balance of the note as of
today after giving credit for the deemed payment on
3/31. So this document sets forth what had taken
place. In it you will see that he says the bank
prepared an appraisal of the property as of that date,

~ which is $280,000. Now he testified to it. It was .

challenged. Then their document shows that that is
what it was, $280,000. He sent that to him. This was
years ago. This is not something we prepared for

-trial. This is an honest exchange during the time

frame that it is going on, $280,000.

It was subsequently determined that you have
retained proceeds of $31,985 from mobile home sales
which belong to the mobile home park, which was-
receivable from you, et cetera, et cetera. The

balance sheet indicates that each fair interest to
$48,458 on March 31st. So that would be their
interest at that time.

Porter explains where the deduction from that

figure comes from. Then he goes into explaining the
$155,000 note when it was signed, when payment was
made and what the final calculation on it is. This
humber is a little different than 'some of the numbers.
We don't have to prove it to a mathematical certainty.
You have some freedom to make these decisions, but
there was a portion of money that showed it wasn't
there. We can't prove any of that, so that is not in
there. But there was calculations with that money

- that is not in here. -

Trial Transcript of Trial dated February 20-21, p. 134-135. Notably and as admitted in the

statement, nowhere in Mr. Porter’s testimony is this information corroborated, and nowhere else

in the closing is there any mention of by how much Respondent has been harmed or how the jury

should calculate the amount of harm. The Email is the only evidence relied upon for the purposes
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of calculéting the $218,000 in damages it awarded.

These statements and the Email are the very deﬁnition of hearsay. See Rule 801, SCRE.
Mr. Porter had no personal kndwledgé of any of the calculations used in the email. Respondent
presen£ed no evidence of no personal knowledge.regarding the details of the appraisal. The
teé,timony of Mr. Porter and statements within the Email demonstrate his knowledge was based
exclusively on those documents referenced that purport to show amounts owed and a valuation of
the collateral. By testifying to a conclusion Based only on statements read in documents and by
submitting the Email that similarly relied upon these documents, Respondent necessarily relied
upon the truth of those statements asserted within the Appraisal, namely the amount. Thus, the
statements in Respondent’s counsel’s closing and the Email, therefore, was offered to prove the
truth of the value aﬁd certain calculations based off of it and was hearsay. While the E‘mail itself,
likely fallé within Aa number‘of exceptions to the hearsay exception, including an out of court
statement made by a party, ;seé SCRE 803, it is the hearsay within the Email that must be
addressed and to which the trial court erroneously ruled was permitted under the business records
exception.

First, the business records exception does not apply in this case because the .recor.ds that
were hearsay were not actually offered into evidence. The email purports to demonstrate that Mr
Porter réviewed the “balance sheets” and “appraisal” that showed the balance due on the note and
the value of the collateral, but these records were never offered into evidence at the hearing. The
plain language of Rule 803(6) allows for the admission of “[a] memorandum, report, record, or
data covnl’lpilafion,” not testimony describing such a document. Rule 803(6) does not apply to

admit live testimony offered to prove the contents of a record containing hearsay, nor does it
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apply to admit out of court statements offered to prove the contents of a record when that record
is not offered in evidence. Deep Keel, LLC, at 72, 773 S.E.2d at 614. Secondly, the Respondent
failed to lay the foundation of the “balance sheet™ and “appraisal” so'as to meet the requirements
of Rule 803(6) and section 19-5-510. See State v. Davis, 371 S.C. 170, 178-79, 638 S.E.2d 57,
62 (2000) (stating the proponent of evidence has the burden of establishing that a record falls
wi.thin a hearsay exception). There are numerous ‘elements' to the foundation for a busiﬁess record
to which Plaintiff did not testify in this case. See Deep Keel, 413 S.C.at 72, 773 S.E.2d at 614.
Because.the bﬁsiness records exception applies only to the admission of business records
themselves, the exception does not apply to Respondent’s Counsel's hearsay statements, nor can
it apply to the “balance sheets” and “appraisal” relied upon by thé Respondent in its case in chief. |
The trial court did not hold or find tﬁat any other hearsay exception applies. Thus, the trial court
abused its discretion by erroneously admitﬁng the testimony and email. The error in permitting |
~ the Email into evidence was not harmless and would have changed the outcome of the trial.

The erroneous admission of the email containing the appraised value of the property is
almost identical to the admission overturned by the Supreme Court in Cooper Corp. v. Je[fcoaﬁ
217 S.C. 489, 61 S.E.2d 53 (1950). Therein the court held that tﬁe admission of hearsay evidence
concerning the price of tires was reversible error. The answer therein set forth among other things
that the tires were defective and that appellants had been sufficiently damaged by reason of such
faulty tires to offsét any difference betweén the purchase price and that paid on account. The
court went on to hold:

| The Trial Judge in his charge to the jury, after setting forth the contentions: of the

parties, stated: ‘The dispute then is as to the value of the tires. The defendants set
up that they were not worth that much, and that the tires that they did return was
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sufficient to pay any balance due the plaintiff.” The question of the value of the
tires was therefore a material issue of fact to be determined by the jury.

217 S.C.. 489, 495, 61 S.E.2d 53, 56. Similarly, the question ofthg value of the Collateral was
critical to the_Respoﬁdent’s claim of how much he was harmed and a material iésue of’fact to be
determined by the jury. The trial court Iimpermissibly allowed the jury to rely upon several
ﬁ‘gures included in the Email to determine the issue of fact and should be reversed.

CONCLUSION

The trial court made clear legal error in finding that the statute of limitations had been tolled
through an oral understanding of the p’artie’s as evidenced by mere testimony o_f a party. Si_milarly the
triél court made clear legal error when it found the Appéllant had some how waived the right to have
the UCC control the actions of the.Respondent in its taking of the Collateral. Finally, the trial. court’
made clear error when it allowed the jury to rely upon impermissible hearsay evidence in -

determining the amount of the debt owed. The trial court’s order must be reversed.

Respectfully submitted,

Richard R. Gleissner

Luke R. Gleissner

Gleissner Law Firm, LLC

1237 Gadsden Street, Suite 200A
Columbia, South Carolina 29204
(803) 787-0505

Attorneys for Appellants

Columbia, South Carolina
November 5, 2018
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