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THE_COURT: LISTEN TO THE SOLICITOR, NOW, AS SHE TELLS ME THE
FACTS. TLL NEED TO ASK YOU SOME QUESTIONS ABOUT IT.

SOLICITOR, IF YOU WOULD, I'LL BE HAPPY TO HEAR FROM YOU NOW.

MS. THOMPSON: THANK YOQU, YOUR HONOR. ON MARCH 11, 2006, THE

DEFENDANT WAS DETAINED IN RICHLAND COUNTY BASED ON SUSPICIOUS

’ ya
ACTIVITY, HE'D BEEN ARRESTED FOR CDV._AFTER HIS ARREST, HE ‘/

- ADMITTED TO THE RICHLAND COUNTY OFFICERS THAT HE BRbKE INTO 132

SOUTHLAND AVENUE IN BOILING SPRINGS! THE HOME OF ONE AMY &z _

KIMBRELL. SPARTANBURG COUNTY WAS THEN NOTIFIED.

THE DEFENDANT WAS THEN BROUGHT UP TO SPARTANBURG COUNTY

WHERE HE ADMITTED TO SPARTANBURG COUNTY OFFICERS THAT HE BROKE

20
21

22

24

25

INTO A HOUSE AT S "N CAMPOBELLO.
 THE ITEMS TAKEN FROM THE FIRST HOUSEHOLD INCLUDED GUNS AND

WEAPONS, PERSONAL EFFECTS AND JEWELRY. AND THE SECOND HOME
INCLUDED JEWELRY, MONEY AND CAMERAS AND OTHER PERSONAL
EFFECTS. |

THE COURT: MR. McDANIELS, THAT'S A BRIEF RECITATION. YOU
UNDERSTAND THAT?

MR. McDANIELS: YES SIR. |

THE COURT: BUT YOU BELIEVE THE STATE'S PREPARED TO PROVE
THOSE FACTS WHICH THE SOLICITOR HAS JUST STATED TO ME; THAT IS,
CALL WITNESSES WHO WILL TESTIFY TO THOSE FACTS?

" MR. McDANIELS: YES SIR.
THE COURT: AND YOU BELIEVE THAT ONCE A JURY HEARS THE ENTIRE

CASE THEY MOST PROBABLY WOULD FIND YOU GUILTY?



10.

: 5

WILL FIND ME GUILTY BEYOND A REASONABLE DOUBT. IS THAT YOUR'

' UNDERSTANDING?

MR. McDANIELS: YES SIR, YOUR HONOR.
THE COURT: YOU HAVE BEEN OFFERED A BENEFIT OF WHICH YOU

WANT TO AVAIL YOURSELF AND AVOID A TRIAL. IS THAT TRUE?
- MR. McDANIELS: YES SIR, YOUR HONOR. |
THE COURT: AND THE BENEFIT IS A FIFT EEN-YBAR SENTENCE TO RUN

CONCURRENT.
'MR. McDANIELS: WITH MY FEDERAL SENTENCE.

THE COURT: WITH YOUR FEDERAL SENTENCE.

1
12
13

14

15.

16

17

MR McDANIELS: YES SIR, YOUR HONOR. ,
TﬁE COURT: YOU REALIZE AND UNDERSTAND THAT IN THE FUTURE,

‘ NOTWITHSTANDING AN ALFORD PLEA, THAT THIS WILL BE ON YOUR RECORD

AND IT'S TREATED JUST THE SAME AS IF THE JURY WERE TO CONVICT YOU.

- DO YOU UNDERSTAND THAT?

MR, McDANIELS: YES, YOUR HONOR. v v
THE COURT: UNDERSTANDING THAT ON INDICTMENT 2008-1743, WHICH

18

—

IS AN INDICTMENT THAT CHARGES YOU WITH BURGLARY IN THE FIRST

19

20

21

DEGREE, THAT IF 1 ACCEPTED THE PLEA I WOULD SENTENCE YOU TO FIFTEEN
ol N

YEARS, PLACE ON THE SENTENCING SHEET THAT IT IS TO RUN Y
X v

.CONCURRENTLY WITH YOUR FEDERAL SENTENCE, GIVE YOU CREDIT FOR

22

AT o T

_TIME THAT YOU'VE SERVED, WHAT IS YOUR PLEA? GUILTY UNDER ALFORD?

23

24

25

_ALFORD.

A ZF AT 7T A
MR.McDANIELS: YES SIR, YOUR HONOR. NORTH CAROLINA VERSUS

THE COURT: OKAY.




VYooY v 2;,/2 @

i MR. McDANIELS: I'VE SERVED APPROXIMATELY TWO AND A HALF
v <. T L £

2 _ YEARS ALREADY, YOUR HONOR

3

-

8

9

10

THE COURT: ALL RIGHT, SIR. INDICTMENT 2008-1744, IS AN
INDICTMENT THAT CHARGES YOU WITH THE OFFENSE OF BURGLARY IN THE
SECOND DEGREE. DO YOU UNDERSTAND THAT CONSISTENT WITH YOUR
NEGOTIATED SENTENCE, IF I ACCEPTED IT, I WOULD SENTENCE YOUTO
FIFTEEN YEARS, GIVE YOU CREDITED FOR THE TIME THAT YOU'VE SERVED,
AND RUN IT CONCURRENTLY WITH YOUR FEDERAL SENTENCE, AND
CONCURRENT WITH THE PREVIOUS INDICTMENT? WHAT IS YOUR PLEA?

GUILTY UNDER ALFORD?

1

12
13
14
s
16
17
18
19

20

21

.22

23

24

25

MR- MEDANIELST YES SIR; YOUR HONOR; NORTH CAROLINAVERSUS —
ALFORD.
THE COURT: OKAY.
MR. McDANIELS: YES, YOUR HONOR
THE COURT: INDICTMENT 2008-1746 IS AN INDICTMENT CHARGING YOU
WITH GRAND LARCENY, MORE THAN A THOUSAND BUT LESS THAN A FIVE.
'YOUR LAWYER'S EXPLAINED TO YOU THAT I COULD SENTENCE YOU UP TO
FIVE YEARS? CONSISTENT WITH YOUR NEGOTIATED SENTENCE, I WOULD
SENTENCE YOU TO FIVE YEARS, RUN IT CONCURRENT WITH THE PREVIOUS
INDICTMENTS AND WITH YOUR FEDERAL SENTENCE. HOW DO YOU PLEAD,
SIR? ‘
MR. McDANIELS: NORTH CAROLINA VERSUS ALFORD, YOUR HONOR
THE COURT: GUILTY UNDER THAT PRINCIPLE? |
MR. McDANIELS: YES, YOUR HONOR, UNDER THAT PRINCIPLE, UNDER

THAT CASE LAW.
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12

13

15

l6

17

18

()

19

CONCURRENTLY. SO, THERE'S NO QUESTION THAT'S GONNA HAPPEN. DO
YOU UNDERSTAND THAT?

MR. McDANIELS: YES SIR, YOUR HONOR.

THE COURT: OKAY. I WISH THERE WAS SOME WAY I COULD
ACCOMPLISH WHAT THE VICTIM WANTS, BUT IT'S NOT, AND I'M SORRY. I
WISH IT WAS MORE THAT I COULD TO DO RESTORE EVERYTHING, BUT
THERE'S NOT.

I THINK THAT GIVEN ALL THE FACTS AND CIRCUMSTANCES IN THIS

CASE, AND GIVEN THE CANDOR THAT'S BEEN DEMONSTRATED ON BOTH

- SIDES, THIS PROBABLY IS THE BEST RESOLUTION. AS WE TALKED

YESTERDAY, THE TRAUMA OF A TRIAL, AND TO GO THROUGH WITHIT
AGAIN, WITH WHAT YOU, THE TRAUMA THAT YOU'VE HAD TO ENDURE, TO
HAVE THAT AGAIN, I'M GLAD THAT YOU WON'[T HAVE THAT. I THINK
THERE'S SOMETHING TO BE SAID FOR THAT AS WELL.

I WILL-ACCEPT THE NEGOTIATED SENTENCE. THE SENTENCEIS AS
FOLLOWS, MR. McDANIELS: v

ON INDICTMENT 2008-1 743LTHE SENTENCE IS YOU BE COMMITTED TO

THE DEPARTMENT OF CORRECTIONS FOR A TERM OF FIFTEEN YEARS.

19

YOU'RE GIVEN CREDIT FOR TIME SERVED, AND THEY WILL MAKE THAT

20

21

22

23

24

25

COMPUTATION AT THE DEPARTMENT OF CORRECTIONS. THIS SENTENCE IS
ALSO TO RUN CONCURRENTLY WITH THE FEDERAL SENTENCE YOU'RE
PRESENTLY SERVING,_AND I HAVE WRITTEN THAT ON THE SENTENCING
SHEET.

2008-1744, THE SENTENCE IS FIFTEEN YEARS, ITIS CONCURRENT.

YOU'RE GIVEN CREDIT FOR THE TIME THAT YOU'VE SERVED AND THE
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STATEMENT OF ISSUE ON APPEAL

Whether the lower court erred when it failed to award Appellant the time-served credit he
was entitled to where Appellant and the state agreed Appellant would receive credit for time-

served from the beginning of his federal sentence, and where the plea judge pronounced on the

N

record that he would get credit for that time-served?



STATEMENT OF THE CASE
In March of 2008, the Séartanburg County Grand Jury indicted Petitioner McDaniels for
one count of burglary ﬁrst degree, one count of burglary seconc’l degree, and two counts of grand
larceny,_indictments #2008-GS-42-1743, 1744, 1745, 1746. R.*.
On August 26, 2008, Petitioner appeared before the Honorable R. Markley Dennis, Jr.

and entered a plea pursuant to North Carolina v. Alford, 400 U.S. 25 (1970) to all four charges.

Tr. 1; Tr. 2, 1. 7 — 8 (August 26, 2008 Plea Hearing Tfanscript). Robert ‘Hall represented
Petitioner. Id. Barry Barnette and Marie Thompson represented the state. Id.

Pursuant to negotiations with the state, Judge Dennis sentenced Petitioner to fifteen
years’ imprisoﬁment for burglary first degree, fifteen years’ imprisoement for burglary second
degree, and five years’ imprisoﬁment concurrent for each grand larceny charge. Tr. 19, 1. 17 —
20,1 11 (August 26, 2008 Plea Hearing Transcript). These charges were to run concurrent with
Appellant’s federal sentence. Id. Also pursuant to the negotiated agreement with the state, Judge
Dennis awarded Appellant time-served credit to begin when his feder)all sentence commenced.
Id.; Tr. 5,1. 17 -7, 1. 9 (August 26, 2008 Plea Hearing Transcript).

However, Appellant was not granted the time-served credit that judge prorfnised him he
would receive. Tr. 5,1. 17 -6, 1. 2; R.*.

This appeal follows.



STANDARD OF REVIEW

“‘In criminal cases, the appellate court sits to review errors of law only.”” State v. Vick,

384 S.C. 189, 197, 682 S.E.2d 275, 279 (Ct. App. 2009)(quoting State v. Wilson, 345 S.C. 1, 5-

6, 545 S.E.2d 827, 829 (2001)). The appellate court is ““bound by the trial court’s factual

findings unless they are clearly erroneous.’” Id. (quoting Wilson, 345 S.C. at 5-6, 545 S.E.2d at

829). The reviewing court “does not re-evaluate the facts based on its own view of the
preponderance of the evidence but simply determines whether the trial court’s ruling is supported

by any evidence.” State v. Slocumb, 412 S.C. 88, 91, 770 S.E.2d 436, 438 (Ct. App. 2015). “A

sentence will not be overturned absent an abuse of discretion when the ruling is based on an error
of law or a factual conclusion without evidentiary support.” In re M.B.H., 387 S.C. 323, 326,

692 S.E.2d 541, 542 (2010).



ARGUMENT

The lower court erred when it failed to award Appellant the time-served credit he was

entitled to where Appellant and the state agreed Appellant would receive credit for time-served

from the beginning of his federal sentence, and where the plea judge pronounced on the record

that he would get credit for that time-served.

Relevant Facts

Appellant pled pursuant to m, after negotiating ﬂis sentence with the state. Tr. 2, 11.
14 ~15; Tr. 5, 1. 12 — 25 (August 26, 2008 Plea Hearing Transcript). Appellant was particularly
concerned that his sentence for the aforementioned charges would run concurrent with his
federal sentence, and that he received time-served credit for the period he served on his federal
sentence already. Tr. 3, 11. 17 — 2.1; Tr. 5, 1. 7 — 10 (August 26, 2008 Plea Hearing Transcript).
Plea counsel expressed to the plea court Appellant’s unwillingness to accept the state’s plea offer
until the day of the trial. Tr. 7,1. 17 — 8, 1. 2 (August 26, 2008 Plea Hearing Transcript).

Judge Dennis found Appellant understood the significance of an Alford plea. Tr. 16, 1l.
12 — 20 (August 26, 2008 Plea Hearing Transcript). Judge Dennis accepted Appellant’s Alford
plea and negotiated sentence. Tr. 19, 1. 15—20, 1. 11 (August 26, 2008 Plea Hearing Transcript).

During the colloquy, Appellant explained the time-served credit portion of his negotiated
plea agreement. Tr. 6, 1l. 1 — 2 (August 26, 2008 Plea Hearing Transcript). On indictment 2008-
1743, for first degree burglary, Appellant stated the time-served credit he and the state agreed
that he was entitled to, without objection. Tr. 5, 1. 17 — 6, 1. 2 (August 26, 2008 Plea Hearing
Transcript). R.*.

THE COURT: Understanding [you are charged with] burglary in the first degree,

that if I accepted [Appellant’s Alford plea], I would sentence you to fifteen years,
place on the sentencing sheet that it is to run concurrently with your federal



sentence, give you credit for time that you've served, what is your plea? Guilty
under Alford? (emphasis added)

Appellant: Yes, sir Your Honor. North Carolina v. Alford, supra.

THE COURT: Okay.

Appellant: I’ve served approximately two and a half years already, your honor. Id.

A nearly identical exchange took place regarding Appellant’s Alford plea to second
degree burglary as well. Tr. 6, 1l. 3 — 12 (August 26, 2008 Plea Hearing Transcript) R.*.
Specifically, "Judge Dennis explicitly gave Appellant credit for time served. Id.

Judge Dennis further implicitly assured Appellant that his time-served credit was a
condition contained within the negotiated sentence and put on the record, when Judge De@s,
after explicitly stating Appellant would get his time-servedbredit, asked Appellant if there were
any other promises made outside the record of the plea hearing that induced Appellant to make
an Alford plea. Tr. 12, 1. 19 — 23 (August 26, 2008 Plea Hearing Transcript) R.*. Since the
details of Appellant’s time-served credit were put on the record of the plea hearing, the time-
served credit was made part of the negotiated sentence. App. 5,1. 17 - 6,. 1. 2 August 26, 2008
Plea Hearing Transcript); R.*. Thus, Appellant was entitled to the “two and a half years” of
“time that [Appellant had] served,” because that was explicitly stated on the record as a condition
of the negotiated plea agreement. Tr. 6, 11. 1 — 25 (August 26, 2008 Plea Hearing Transcript) R.*.

On December 14, 2017, Appellant had a sentencing hearing in front of the Honorable J.
Mark Hayes. Tr. 1 (December 14, 2017 Sentencing Hearing Transcript) R.*. Derrick Bruce
Bulsa represented the state. Id. Robert B. Hall represented Appellant. Id. Appellant argued that
he was entitled to credit for time served from March 31%, 2006. Tr. 10 (Decerhber 14, 2017 |

Sentencing Hearing Transcript) R.*.



Judge Hayes filed an order that denied Appellant’s sentencing motion. Judge Hayes
stated, “Due to the circumstances surrounding the reduced plea and lack of information or
explanation of the negotiations the Court lacks confidence to not interfere with the original intent
of the parties.” Tr. 1. ‘(Order Denying Jail Credit) R.*.

Discussion |

“The central questibn about [a] plea agreement-is what are its terms, which is a legal
question.” State v. Thrift, 312 S.C. 282, 292, 440 S.E.2d 341, 347 (1994). “A constant factor is -
that when a plea rests in any significant degreé on a promise or agreement of the prosecutor, so
tha”t it can be said to be part of the inducement or consideration, such promise must be fulfilled.?

Santobello v. New York, 404 U.S. 257, 262 (1971). (see also: United States v. Ringling, 988

F.2d 504, 506 (4th Cir. 1993) holding that plea bargains rest on contractual principies, and each

party should receive the benefit of its bar‘gain.)1

In Smith v. State, 413 S.C. 194 (2015) the South Carolina Supreme Court affirmed the

Court of Appeals reversal of Smith’s post-conviction relief hearing denial. Id. at 195. The Court
held that the state breached the plea agreement with Smith when it recommended the maximum
sentence at the plea hearing, after the state promised Smith it would remain silent during |
‘'sentencing. Id. Defense counsel’s failure to object to the breach of the guilty plea agreement

constituted reversible etror. Id. at 196.

In Jordan v. State, 297 S.C. 52 (1988) our Supreme Court held that the solicitor reneging
on his promise to neither recommend nor oppose a probationary sentence breached the plea

" agreement Jordan had with the state and entitled Jordan to either specific performance of the plea

! Other jurisdictions have ruled that a court must decide whether the government’s conduct is
consistent with the parties’ reasonable understanding of the agreement. See: United States v.
Roman, 121 F.3d 136 (3rd Cir. 1997); United States v. Chavful, 781 F.3d 758 (5th Cir. 2015);
United States v. Taylor, 77 F.3d 368 (11th Cir. 1996).
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agreement or a new trial. Id. at 53: The Court gave no credence to the trial court’s explanation
that it did not consider the state’s opposition to Jordan receiving a probationary sentence when it

sentenced Jordan to a term of imprisonment. Id. at 52 — 53.

In United States v. Tucker, 404 U.S. 443 (1972) the United States Supreme Court
affirmed the Appellate Court’s decision that the lower court’s reliance on Tucker’s prior

convictions, that were later found to be obtained in violation of Gideon v. Wainwright, 372 U.S.

335 (1963), during sentencing, required a remand for reconsideration of the sentence imposed.
Id. The Court held that, “we deal here... with a sentence founded at least in part upon

misinformation.” Id. at 447.

In Tucker, the Court relied on its decision in Townsend v. Burke, 334 U.S. 736 (1948)
which stated that a “prisoner... sentenced on the basis of assumptions cor'lcerning his criminal
“record [that] were materially untrue... is inconsistent with due process of law, and suéh a
conviction cannot stand.” Id. at 740 — 741. Accordingly, the Tucker Court stated, “the record in
the present case makes evident that' the sentencing judge gave specific coﬁsideration-to the
respondent’s previous [unconstitutional] conviétions before imposing the sentence upon him.”
Tucker, at 447. |

In Boan v. State, 388 S.C. 272, 695 S.E.2d 850 (2010) our Supreme Court held that an
unambiguous pronouncement of a sentence in open coﬁrt controls over a written sentencing
order. Id. at 276, 695 S.E.2d at 852. The Court held, “a trial’s fairness is compromised when a
trial judge increases a defendant’s sentence outside his presence.” Id. at 277, 695 S.E.2d at 852.
| An order is'deﬁned as, “a written direction or command delivered by a government

official, esp. a court or judge. The word generally embraces final decrees as well as interlocutory

directions or commands.” ORDER, Black's Law Dictionary (10th ed. 2014). Order is also termed



a “court order” or “judicial order.” Id. A sentence issued in open constitutes a written direction or
command delivered by a judge. Therefore, the court’s oral pronouncement that Appellant was
entitled to “credit for the time [he] served,” during Appellant’s guilty plea hearing constituted an

unambiguous court order. Tr. 5,1. 17— 6, 1. 13 (August 26, 2008 plea hearing).

In Travelers Idem. Co. v. Bailey, 557 U.S. 137 (2009), the United States Supreme Court

held that, “where the plain terms of a court order unambiguously apply... they are entitled to

their effect.” Id. at 151; See Negron-Almeda V. .Santiago, 528 F.3d 15, (1st Cir. 2008). Moreover,

“a court must carry out and enforce an order that is clear and unambiguous on its face.” United

States v. Spallone, 399 F.3d 415, 421 (2d Cir. 2005).

In the instant case, the reason for ruling in against Appellant’s sentencing motion did not
address the dispositive issue in Appellént’s case, namely the parties’ intention regarding the
negotiated sentence at the time of the plea hearing. Judge Dennis made an explicif
pronouncement in open court during Appellant’s guilty plea hearing that Appellant was entitled
to time-served credit. Tr. 5,1. 17 -6, 1. 13 (August 26, 2008 Plea Hearing Transcript). Appellant .
explicitly referred to the time-served credit that he and the state negotiated when he stated, “I’ve
served approximately two and a half years already.” Tr. 6, 1l. 1 — 2 (August 26, 2008 Pleé
Hearing Transcript) R.*. That amount of time-served credit was not objected to by the state.

Therefore, the sentencing hearing court erred wheh it denied Appellant’s fnotion to alter
ﬁis sentence to reflect the proper sentence that was intended by Appellant, the state, and the plea

hearing judge.



CONCLUSION
By reason of the foregoing arguments, Appellant requests that this court vacate his
current sentence and remand his case to the circuit court for resentencing.

Victor R Seeger
Appellate Def_ender

ATTORNEY FOR APPELLANT

This 23rd Qay of October, 2018.
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Appellant proposes the following be included in the Record on Appeal: -

(1) True-billed indictment(s): -

(2) August 26, 2008 Plea Hearing Transcript, Tr. 1 - 8;

(3) August 26, 2008 Plea Hearing Transcript, Tr. 12;

(4) August 26, 2008 Plea Hearing Transcript, Tr. 16;

(5) August 26, 2008 Plea Hearing Transcript, Tr. 19 — 20;

(6) December 14, 2017 Sentencing Hearing Transcript, Tr. 1;
(7) December 14, 2017 Sentencing Hearing Transcript, Tr. 10;
(8) Order Denying Jail Credit, Tr. 1.
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The undersigned hereby certifies that a true copy of the Initial Brief of Appellant and
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Esquire, at the Rembert Dennis Building, 1000 Assembly Street, Room 519, Columbia, SC
29201; and a copy of the Initial Brief of Appellant and Designation of Matter have been served
on Kevin Wayne McDaniels, #254398, at McCormick Correctional Institution, 386 Redemption
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Facsimile: (803) 734-1397

October 23, 2018

Mr. Kevin Wayne McDaniels, #254398
‘McCormick Correctional Institution
386 Redemption Way
McCormick, SC 29899

Re: Your appeal
Dear Mr. McDaniels:

Enclosed please find a copy of the Initial Brief of Appellant in your case, which I have
filed with the South Carolina Court of Appeals.

Please contact me if you have any questions.

Sincerely,

Victor R Seewé‘;‘?/‘/
Appellate Defender
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