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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON ) FOR THE ELEVENTH JUDICIAL CIRCUIT
_ _ ) ' -
Joseph O. Morant, #184215, ) Case No. 2017-CP-32-02430
) » |
Applicant, )
) | 3
v. ) ORDER OF DISMISSAL 3
» ' ) . ) P e ;—-. érg)
State of South Carolina, ) :;
) w
Respondent. ) ==
) ¢ . 0
L

This matter comes before the Court by way of an application for post-conViction“gelief
 filed July 10, 2017, by Joseph O. Morant (Applicant). The State (Respondent) made its return on
September 13, 2017, reque:;:ting an evidentiary hearing be held. Thereafter, on July 16, 2018,
Applicant, througﬁ his counsel, filed an amendment to the é.pplication for post-conviction relief.
- An evidentiary hearing into the matter was convened on August 1, 2018, at the Lexington
County Courthouse before the Honorable Perry H. Gravely. Applicant was present at the hearing
| and represented by Ashley A. McMahan, Esqﬁire. Assistant Attorney General Kelly
| Oppenheimer of the South Carolina Attorney General’s Office represented Respondent.
Following a thorough review of the record in its eriti‘rety, and the testimony and evidence
presented at the evidt_antiary hearing, this Court finds Applicanf has failed to establish any
constitutional violations and denies this application with prejudice.
PROCEDURAL HISTORY
The records before this Court indicate Ai)plicant is presently confined in the South
Carolina Department of Corrections .pursuant to orders of commitment of the Lexington County
Clerk 'of Court. 'During its March 2015 term, the Lexington County Grand Jury indicted

Applicant for first-degree burglary (2015-GS-32-00774). Thereafter, during its May 2015 term,
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the Lexington County Grand Jury indicted Applicant for second-degree burglary, violent (2015-
GS-32-01.1 52) and two additional counts of first-degree burglary (2015—GS-_32-01 149; -01153).
Applicant was again indicted by the Grand Jury during its June 2015 term for second-degree
burglary, non-viqlent (2015-GS-32-01390). Michael D. McMullen, Esquire, represented
Applicaﬁt on these charges. Assistant Solicitor Suzanne Mayes, of the Eleventh Circuit
Solicitor’s Office, prosecuted the case. On July 14, 2016, Applicant appeared before the
Honqr_ablc? Eugfng C. Griffith, Jr. and _,pled guilty as indicted to all charges. Judge Griffith
sentenced Applicant to a term of imprisonment of ten years for second-degree Burglary, non-
~ violent, fifteen years for second-degree burglary, violent, and twenty years for each count of ,
first-degree burglary. The sentences were to be served concurrently. Applicant did not appeal
his plea or sentence.
CURRENT APPLICATION
In his application for post-conviction relief, Applicant alleges he is being held in'custody
unlawfully for the following allegations:
1. Ineffective Assistance of Counsel.
a. Counsel was ineffective for failing to investigate DNA findings along
with place of testing.
In his amendment to the application for post-coﬁviction reli,éf, Applicant raises the
following additional grounds:
1. Ineffective Assistance of Counsel:
a. Counsel had a conflict of interest because he knew the victim; [and]
b. Failed to acquire information regarding the footprints the state had.

At the evidentiary hearing, Applicant proceeded forward on the allegations raised in both his

original application for post-conviction relief and his amendment to the application for post-
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conviction relief. Applicant also raised an allegation at the evidentiary hearing Counsel was
ineffective for failing to have Applicant mentally evaluated.
STATEMENT OF FACTS

On November 23, 2013, Applicant first entered the home of Marie Rawl through a
window!. Tr. 11. Applicant took various items in the home, including electronics and a laptop.
Tr. 11-12. He also attempted fo take Ms. Rawl’s flat-screen television but was unable to, as
indicated by the television being left in the yard. Tr. 12. That same evening, Applicant broke
into the home of Jewel Gossett Rivera?, a law enforcement officer. Tr. 13. Applicant took a
window air conditioning unit, as well as two televisions and several pieces of jewelry. Tr. 13.
Applicant’s fingerprints were found not only on the base of the air conditioning unit but also the
point of entry to the home. Tr. 13.

Later, on December 24, 2013, ‘at approximately 4:10 in the morning, law enforcement
officers observed Applicant with an orange leaf blower. Tr. 15. That same item had been stolen
earlier from a nearby outbuilding. Tr. 15.

Applicant again»broke iﬁto Ms. Rawl’s home during the nighttime hours of January 18,
2014, through January 19, 2014. Tr. 10. During this second break-in, Applicant used a cinder
block to bfeak one of the windows on the side porch®. Tr. 11. That time, he took the
aforementioned television. Tr. 12. Applicant also returned to Ms. Gosset’s home, taking the
items that had been previously replaced. Tr. 13.

Applicant also broke into the home of Albert Herman, which was near Ms. Rawi’s. Tr.
13-14. In that home, Applicant took electronics and foreign coins and left. Tr. 14. He re-

. entered the residence, howe{/er, through a back door while Mr. Herman was inside. Tr. 14. Mr.

! Applicant’s blood was found on the window. Tr. 11.
2 Ms. Gosset’s home is located near Ms. Rawl’s. Tr. 12-13.
3 Applicant again left blood at the scene, this time on the door of the side porch. Tr. 11.
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Herman called out to see who the robber was and saw an uﬁknown suspect fleeing on a bicycle.
Tr. 14. Law enforcement responded to the scene and stopped Applicant a short distance from the
scene. Tr. 14. At that time, law enforcement found some of the stolen items in Applicant’s
possession. Tr. 14.

TESTIMONY PRESENTED AT THE EVIDENTIARY HEARING

At the evidentiary hearing, Applicant testified on lhis own behalf. Respondent presented
the testimony of Michael D. McI_VIulien, Esquire (Counsel). This Coutt also had before it a copy
of Applicant’s plea transcript, the records of the Lexington County ‘Clerk of Court, and
Applicant’s records from the South Carolina Department of Corrections.

During the evidentiary hearing, Applicant testified on his own behalf. Applicant testified
he was initially represented by Lexington Public Defender Elizabeth ‘C. Fullwood, but then his
family hired' Counsel to represent him. He further testified counsel Fullwood told him he would
receive a sentence of fifteen years. He also testified counsel Fullwood did the majority of the
work on his case, and Counsel did not do much. Applicant testified he did not provide Counsel
with any leads or witnesses to investigate.

Applicant also testified he met with Counsel two or three months prior to his guilty plea,
and Counsel visited him in the jail two or three times. He testified he was close with Counsel,
but they argued a lot, because Counsel would tell Applicant he was going to prison for life and
that he “shouldn’t Have done it.” He further testified Counsel told him if he were convicted, he
would receive a senteﬁce of life without the possibility of parole. He elaborated Counsel told
him he did not want to see Applicant get é. life sentence. He also testified, however, Counsel
never reviewed the potential sentences with him, but counsel Fullwood did. He testified he did

not review the discovery with Counsel, though Counsel had the discovéry. Applicant did not
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recall telling the plea court he had reviewed each case file with Counsel. He further testified
they did review his constitutional rights, and he told Counsel he wanted to proceed to trial. He
elaborated, however, he did not understand he was waiving those rights. Applicant further
testified the first plea offer was for a sentencing range of twenty to twenty-five years, but he
plead for .a range of fifteen to twenty years.

Applicant testified the South Carolina Law Enforcement Division (SLED) tested the
DNA evide,rice, which was found in the burglarized house, but then a privately owned company
in Florida did. He further testified he saw the DNA test.- He explained the DNA was a match to
him and was a match to two different burglarie:;:; He also testified this was one reason he pled
guilty. He elaborated SLED is “scary,” and he needed to plead guilty if SLED tested the DNA.
He further elaborated he was unaware the private company was testing the DNA until after he
pled guilty. He further testified there were footprints at the crime scene, which was included in
the discovery motion. He testified, however, he did not see anything.

He also testified Counsel told him he went to school with one of the victims, and he'hated
this happened to her. He explained Counsel told him he hated this type of crime, and it is
traumatic. He further explained Counsel told Applicant his house had been burglarized.
Applicant further testified Counsel was caught in the middle. Applicant testified he did not ask
for Counsel to be relieved, though he kneW he could.

Applicant testified he suffers from ,pS}"chosis, post-traumatic stress disorder, and
depression. He éxplained he has been dealing with these diagnoses his whole life. He Mer
explained he told both counsel Fullwood and Counsel aBout these diagnoses.

Applicant also testified at the plea, he told the court he was satisfied with the advice and

counsel of Counsel. He testified he also informed the plea court he was pleading freely and
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voluntarily and was pleading guilty because he had committed these six burglaries. He further
testified he informed the plea court no one had threatened him, coerced him, or promised him
anything in order for him to plead guilty. Applicant recalled tﬁe plea court reviewing each of his
rights at trial with him, and hé informed the plea court he understood each of those rights. He
elaborated he told the plea court understanding each of those rights, he wanted to plead guilty.
He further elaborated he told the plea court he was waiving his rights at trial freely and
_ voluntarily. Applicant testified, however, he pled in order to put it behind him.

Following Applicant’s testimony, Applicant rested his case. Respondent then presented -
the testimony of Counsel. Counsel testified he has been practicing law since 1992, and one
hundred percent of his practice is criminal law. He testified he was retained to represent
Applicant apprbximately one month prior to the plea. He further teétiﬁed he had known
Applicant for approximately fifteen years, and he has represented him four different times in a
criminal matter.

He testified he was aware Applicant suffered from post-traumatic stress disorder, as

- Applicant was raped as a young man and left in the woods and, therefore, has undergone mental

evaluation for most of his life. He further testified Applicant never told him he was psychotic.
- Counsel testified he never had the indication Applicant did not understand something. Indeed,
Applicant would ask intelligent questions along the way. Counsel also testified at times,
Applicant wbuld have lapses in taking ilis medication, which could have possibly been a full
defense. He further testified, however, Applicant seemed lucid and as though he was taking his
medications, and he had no problems communicating with Applicant. Counsel explained he had

no reason to seek a mental evaluation of Applicant.
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He testified he discussed the elements of each charge with Applicant and also discussed
potential seﬁtences; He further testified he informed Applicant of his constitutional rights.
Counsel also testified he reviewed the discovery with Applicant. He testified DNA evidence was
obtained from blood left on a broken glass window, which was used to enter one of the homes.
He explained he had no reason to question the results of the DNA and no reason to have the
DNA independently tested. Counsel also testified when executing a search warrant at
Applicant’s home, law enforcement found the stolen property. He testified there was a footprint
on the door of one of the homes, which matched Applicant. He explained there was not much
analysis done with the print, but the size was consistent with that of Applicant. He further
explained the State did not take an impression of the footprint, but it was consistent with
~ Applicant. Counsel testified in light of the DNA evidence and the proximity of the scenes, the
evidence was overwhelming. He further testified he explained this to Applicant. -

He also testified Applicant wanted to proceed to trial, and they fought about that. He
explained the solicitor was insistent on a trial sooner rather than later,'and LWOP notice had
been properly served. He further explained Applicant’s family feared he would receive a
sentence of LWOP at trial, and they asked Counsel vto talk to Applicant. Counsel testified
Applicant’s family asked him to advise Applicant to pléad guilty. He testified he advised
Applicant of the possibility of a sentence of life without the possibility of parole. Counsel
testified he explained the sentencing range of the plea offer, and that the offer was for a
maximum sentence of twenty years. He explained he informed Applicant this was a negotiated
offer for a range of fifteen to twenty years, and their. goal was for fifteen yeafs. He further
testified it was Applicant’s decision to plead guilty. Counsel explained had Applicant wanted to

proceed to trial, he would have been prepared.
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Counsel also testified he knew one of the victim’s, who was a sherifs deputy. He
explained he was an assistant solicitor from 1995 to 1998, and he knew her fifteen years earlier.
He further explained they did not have a close relationship, and he merely knew her
professionally. Counsel also testified he told Applicant he knew this victim, but he did not
present their relationéhip as being that of friends. He testified he was not biased, and he had no
reason to be relieved.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This | Court has had the opportunity to review the record in its entirety and has heard the
testimony at the post-conviction relief hearing, This Court has further had the opportunity to
observe the -witnesseé presented at the hearing, closely pass upon their credibility and weigh their
testimony accordingly. Set forth below are the relevant findings of facts-and conclusions of law
as required pursuant to S.C. Code Ann. §17-27-80 (1985).

Ineffective Assistance of Counsel

In a post-conviction relief action, an applicant has the burden of proving the allegations
in the applic_ation. Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).
When an applicant alleges ineffective assistance of counsel as a ground for relief, the applicant
must prove “counsel’s conduct so undermined the proper functioning of the adversarial process
that the trial cannot be relied upon as having produced a just result.” Stri;'kland v. Washington,
466 U.S. 668 (1984); Butler, 286 S.C. 441, 334 S.E.2d 813.

The proper measure of performance is whether an attorney provided representation
within the range of competence required in criminal cases. Courts presume counsel rendered

adequate assistance and made all significant decisions in the exercise of reasonable professional
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judgment. Butler, 286 S.C. 441, 334 S.E.2d 813. The applicant must overcome this pfesumptioﬁ
to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

Courts use. a two-pronged test in evaluating allegations of ineffective assistance of
counsel. First, the applicant must prove counsel’s performance was deficient. Under tﬁis prong,
attorney perfo?nance is measured by its “reasonableness under professional norms.” Cherry,
300 S.C. at 117, 385 S.E.2d at 625 (citing Strickland). Second, counsel’s deficient performance
must have prejudiced the appliqant such that “thete is a reasonable probability that, but for
counsel’s unprofessional errors, the result of the proceeding would have been different.” Cherry,
300 S.C. at 117-18, 386 S.E.2d at 625. In order to satisfy the prejudice prong of this test
following a guilty plea, the applicant “must show that there is a reasonable probability that, but
for counsel’é errors, he would not have pleaded guilty and would have insisted on going to trial.”
Hill v. Lockhart, 474 U.S. 52, 59 (1985).

After careful review based on the standard discussed above, this Court finds Applicant
has failed to carry his burden in this action. Below are this Court’s findings in regards to each of

Applicant’s allegations of ineffective assistance of counsel.

Counsel s alleged conflict of interest
Applicant alleges Counsel was ineffective for having a conflict of interest. Specifically,
Applicant alleges Counsel had a conflict of interest because he knew one of the victims. “An
- actual conflict of interest occurs where an attorney owes a duty to a party whose interests are
adverse to the defendant’s.” Staggs v. State, 372 S.C. 549, 551, 643 S.E.2d 690, 692 (2007).
Furthermore, a conflict of interest occurs when “a defense attorney places himself in a situation

inherently conducive to divided loyalties.” Lomax v. State, 379 S.C. 93, 101, 665 S.E.2d 164,
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168 (2008). “Until a defendant shows that his counsel actively represented conflicting interests,
he has not established the constitutional predicate for a claim of ineffective assistance of counsel
arising from multiple representation.” Langford v. State, 310 S.C. 357, 359, 426 S.E.2d 793, 795
(1993). “The mere possibility defense counsel may have a conflict of interest is insufficient to
impugn a criminal conviction.” State v. Gregory, 364 S.C. 150, 152-53, 612 S:E.2d 449, 450
(2005). |
Here, Counsel testified he knew:the victim in a professional capacity when he was. an
assistant. solicitor from 1995 to 1998, nearly fifteen years prior to Applicant’s case. He further
~ testified he was not biased due to this professional relationship, and he informed Applicant that
he knew one of the victims. There is no indication whatsoever Counsel actively represented
conflicting interests. Indeed, Counsel had a professional relationship with this victim well before
Applicant’s charges arose. This Court finds Counsel did not have a conflict of interest and,
therefore, Applicant has failed to. establish any deficiency or resulting prejudice. This Court

further finds this allegation must be denied and dismissed with prejudice.

Counsel’s alleged failure to investigate
Appﬁcant further contends Counsel was ineffective for failing to investigate.
Specifically, Applicant alleges Counsel was ineffective for failing to further investigate the DNA
evidence and the footprints found ét one of the scenes. “Counsel’s concern is the faithful
representation of the interest of his client and such representation frequently involves highly
practical considerations as well as specialized knowledge of the law.” Tollett v. Henderson, 411
U.S. 258, 267-68 (1973). “‘Although counsel should conduct a reasonable investigation into

potential defenses, Strickland does not impose a constitutional requirement that counsel uncover
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every scrap of evidence that could conceivably help their client.’” ’Tucker,\ 350 F.3d at 442
(quoting Green v. French, 143 F.3d 865, 892 (4th Cir. 1998)). “In any ineffectiveness case, a
particular decision not to investigate must be directly assessed for reasonableness in all the
circumstances, applying a heavy measure of deference to counsel’s judgments.” Strickland, 466

U.S. at 691; Wiggins v. Smith, 539 US. 510, 521-22 (2003). Moreover, “failure to conduct an
independent investigation does not constitute ineffective assistance of counsel when the
allegation is supported only by mere speculation as to result.” Porter v. State, 368 S.C. 378,
385-86, 629 S.E.2d 353, 357, abrogated on other grounds by Smalls, 422 S.C. 174, 810 S.E.2d
. 836 (citing Moorehead v. State, 329 S.C. 329, 334, 496 S.E.2d 415, 417 (1998)).

Here, Applicant wholly failed to identify what further investigation he wanted Counsel to
do with the DNA evidence and the footprints. Indeed, Applicant admitted he did not provide
Counsel] with any independent leads or witnesses to investigate. Furthermore, Counsel testified
he had no reason to question the DNA: 're‘sults and also had no reason to have the DNA
independently tested. He also testified the footprint was consistent with that of Applicant.
~ Given Applicant’s complete failure to identify any further investigation in which he wanted
Counsel to take part, this Court finds Applicant has wholly failed to establish Counsel was
deficient.

This Court further finds Applicant has failed to establish any resulting prejudice from the
. alleged deficiency. Applicant did not present any results of any additional tests performed on the
DNA evidence or the footprints at the evidentiary hearing. Applicant’s bare assertions as to what
further tests would have shown, without more, do not give rise to the level of proof required for
Applicant to. meet his burden. See Porter, 368 S.C. at 385-86, 629 S.E.2d at 357 (“Failure to

conduct an independent investigation does not constitute ineffective assistance of counsel when
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the allegation is supported only by mere speculation as to result.”). Accordingly, this allegation
must be deniéd and dismissed with prejudice.
Counsel’s alleged failure to have Applicant evaluated

Applicant allegés Counsel was ineffective for failing to have Applicant psychologically
evaluated. Applicant specifically contends because he has been diagnosed with post-traumatic
stress disorder, psychosis, and depression, Counsel should have had Applicant evaluated.
However, Applicant failed to present a psychological expert at thé evidenti@ hearing or offer
any evidence of how such an expert would have changed his decision to plead guilty. Because
Applicant neither produced such an expert “nor offered [his] testimony in some other manner
consistent with the rules of eiridence,” what his additional testimony would have been is “purely
- speculative.” Banm;ster v. State, 333 S.C. 298, 304, 509 S.E.2d 807, 810 (1998). This Court

finds this allegation must be denied and dismissed with prejudice.

- CONCLUSION

Based on all the foregoing, this Court finds and concludes Applicant has not established
any constitutional violations or deprivations that would require this court to grant his application.
Therefore, this application for post-conviction relief must be denied and dismissed with -
prejudice.

This Court notes Applicant must file and serve a notice of appeal within thirty days from
the receipt by counsel of written notice of el.atry of judgment to secure the appropriate appellate
review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an applicant
has a right to an appellate counsel’s assistance in seeking review of the denial of post-conviction

relief. Rule 71.1(g), SCRCP, provides if the applicant wishes to seek appellate review, post-
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conviction relief counsel must serve and file a notice of appeal on Applicant’s behalf. Applicant
is directed to South Carolina Appellate Court Rule 243 for appropriate procedures for appeal.

IT IS THEREFORE ORDERED:

1. That this application for post-conviction relief must be denied and
* dismissed with prejudice; and

2, The Applicant must be remanded to and remain in the custody of
the State.

AND IT IS SO ORDERED this /22 day of e/~ 2018,

Pty -t

PERKY H. GRAVELY
Presiding Judge

~ Eleventh Judicial Circuit
; /%@MJ , South Carolina :
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