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"exactly what was stolen. _Tﬁersunglasses, and now they're

" have Ben Goss's thumbprint on there. Well, I would hope:

automobile that we've been told multiple people use it inl.

avenue, trying'td get you‘thefe. But what are the things]
she does. tell you? She fells you about the car out _
there, multiple people use it, okay? She wouldn't be
surprised if Darrell Goss would use. it, but lo and
behold, he would never drive it. What did she say?
Because of a driver's license. She said DUS, driving
under suspension. That shows you one other time before
when he was suspended he was driving,_so that doesn't
hold a whole lot of water about him not having access to
that automcbile. - .

They mentioned in the trial aboutgAndy
logging items. The man has beén beaten; brutally beafen,
in the hospital. He's got clothes all over the plaée.

Of course he's not going to log items. He ddesn't_know

trying to get you off of the facts.
RememberJWhat Andy said, just like Jim said:

No sunglasses were stolen in the store that day. But we

his prints would be in his own house. He lives there.
That has no link to the crime scene, absolutely no
relevance at all.

. We go to the automobile.  Who's in the house?

Ben and Darrell Goss, right outside the driveway, his
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‘there to show, one, that they couldn't argue to you that

the house: Okay? There's a weapon in there. What else?| .
Before I get too far ahead of myself, also in'the room is
a pair of Nikes. Look at the piétures. I know that they
objected because I tried to get Hallman to say they were
new, but look at the inserts. Obviously, common sense
will tell you those are brand knew.

Pair of Nikes in the room, pair of Nikes in

the trunk of the car. Look at the pictures when you get

back there of the crime scene. There are boxes of those

u'u'-v‘\ [ I | T L. [ | 1 = ]
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You can see that. Same pair of Nikes the day after the
crime, in the house, Darrell Goss is there, with a car

right outside, and, of course, we put the DMV lady on

we don't know whose car that is. It could have been some
random friend that pulled up there, but no, where does
the car come back to? That residence. It's there.
Darrell Goss was there. |

The testimony, now, put James Hill on there.
Old pistol, couldn't trace it. We wanted to be able to
tell you who it came back to; otherwise, they would say,
We don't know whose guh that is. It could be anybody's
gun. They ran fingerprints on it. Three came back.
They weren't ideﬁtifiable. There is nothing you can dé

about them. It's what they tried to do.
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. possible. Second theory is by chance the man with the

show up there, I'm just going to randomly hide. I'm just

And, of course, as Catherine Leisy told you,
there is blood on it. Now, zemember, look at the
pictures of the crime scene. There is blood splatters
all over there, drops of blood. When he's down on the
ground, getting beat with the gun, he says he sees the
pistol. That is where the blood came from. He didn't
get hit by the pistol. That is his blood. He's going to
try to explain that away.

He couldn't do it. .Ladies and gentlemen:
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just as good as a facial identification. It takes the
guessing.game out, okay? It makes it easier on y'all,
and there is two theories. ' There is only two ways to
look at this for Darrell Goss: One: Mbnday,'he was in
the store. We heard that in testimony, so Tuesday goes
by, Wednesday goes by, all day Thursday goes by.
Somehow those prints weren't cleaned at all,

and they stayed wet the whole time. We know that is not

worst luck of any man alive, worst luck: of any man alive,
stumbles upon a robbery in progress, walks up to the
window, throw his hand up on there, doesn't go in,

leaves, goes back to his house, the next night, police

going to randomly have a1l these tags in the room right
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| things, and just randomly, right outside in my driveway,

. 1s a pistol that has got the victim's blood on it. That

' reasonable doubt. He wants you to put a standard that is

beside me. I'm just going to randomly have two pair of

Nikes, hadn't been hardly touched, got the inserts in the

is a lot of hurdles for Mr. Smiley to jump. And I tell
you what ——
MR. SMILEY: Your Honor, I'm going to object.
THE COURT: Overruled. Go ahead. '
MR. LAWTON: Cur standard is beyond a

beyond all doubt, and that is not it. You just need to
be firmly convinced of Darrell Goss's guilt, ladies and
gentlemen, and he also wants you to believe that a hand
to one, hand of all deoesn't apply. _ |

We might as well put the AK47 in barrell
Goss's hand. Tt doesn't matter. He was there,
participating in the crime that led to the kidnapping of
David and the beating of Andy and the armed robbery.

Ladies and gentlemen: I want to'thank y'all
for being here this week. I know four days of being away|

from your family, your jobs and everything is tough, but

this is the best judicial system in America, in the
world. Nobody does any'better than us, okay? This is
the way it should be, letting jurors decide guilt and

innocence. I wouldn't. have .it any other way. Put the
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- hardened criminals from doing things like this in our

powerful, powerful thing: I saw him, he did it, and it's
“a powerful, powerful thing, and that is why we're here.

- evidence. Then you add in a stream of inconsistencies,

burden on us. Put the burden on the state to stop these

community.

"I don't back down one bit, and that is why
we're here today; Ladies and gentlemen: Perfectly fine.
I love itithat every defendant comes in here with a
presumption of innocence, and that is the way it should
be here in America, and I can tell you, at the same time
that every defendant, jﬁst like these two that ever, ever
walked into a courtroom or any courtroom in America, have
had that same presumption of innocence, that cloak of
innocence draped over their shoulders, but, ladies and
gentlemen, we've met our burden. That presumption has
been lifted. These guys are guilty of these heinous,
senseless crimes. Please, I ask you, please do not let
them get away with it. Thank you.

THE COURT: Mr. Apostolou?
MR. APOSTOLOU: Thank yéu. As briefly as I

may, a single accusation, a single accusation is a

You take that single accusation and you combine it with

zero supporting evidence, absolutely zero supporting

and then you add in the defendant's own'words, I mean the
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. two—part analysis. The first part is you're going to

victim's own words: I den't think I can identify the
guys if I see them again. Those are from that night;
6/14/2007, the day of the robbery. That is what the
victim said that night.

You factor in absclutely no othe; evidence af
all. You factor in the inconsistencies that we've seen
throughout the testimony, and YOu factor»in the
defendant's words, and you take that single acquisition.
Instead of being a powerful, powerful thing, it becomes a
dangerous and it becomes a scary thing.-
| What happened to Andy is a tragic thing.
Everybody in this courtroom is going to agree on that.
He's brand new in this country. He's starting a business|
right-aWay, and what happens to him is a terrible thing.
But that doesn't relieve us of our burden to make.sure
that we convict the right people for that crime. We're
not going to‘give Andy justice by convicting ahybody for
that crime. - We're here to convict the people that the
state has'proven to you beyond a reasonable doubt were
the ones that committed this crime.

So I agree with Mr. Lawton: We're here for
justice, we're here for Joy Mack's justice, because he's
the one that is on trial today.

Analyzing Joy Mack's case is really a
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‘learned from the police report, that there is another

. version of what happened that night, that four black

different from that version. Okay? Now, it's been kind

a gun. Having the defendant walking to him,and pulling

events. If Andy said he had a plStOl that is what the

analyze the victim's version of what happened. The
second part of it is you're geing.tO'analyze the accuracy]
of the identification. I would suggest to you that you
have to believe beyond a reasonable doubt the victim's
version of the events to even get to the second version,
because if you don't believe the victim's versions of
events, the accuracy of identification is not possible.
So let's talk about. the victim's versions of the events.

Now, bear in mind, the police report, we

males entered the store, that the fifth black male came
in afterwards, and that the man with the 2K47 was light
skinned; wore a red shirt. ‘That is in the police report.
That is the information we got from the police report.

'But let's talk about Andy's version. It's
of hard for me to wait all the way through this trial to
talk about this version, but 2ndy's version was that the
door opened. He sees Joy Mack walking down, gets to him,
he pulls out a gun, gets within five feet, and pulls out

out a gun does not do justice to Andy's version of the

defendant pulled on him, I would say that makes sense.
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“that's not what he's saying. He's saying that he's got

‘was Andy's testimony? Nothing unusual about the way he

- that, and you can analyze that version of it, but I wouldH

If he walks up, pulls a pistol out, that's fine. But

an AK47 machine gun in his pants.

Stop and think about that for a second. He's
got an AK47 hidden in his pants, and he walks 70 feet
over there. Andy is watching him the whole time. What

was walking. Mr. Smiley'askednhtm if he was limping whenk
he was walking there. 'No, he wasn't limping. Absolutely
nothing distinguishable about the way he was walking up '
to him. The only thing that was distinguishable is when
he gets there he pulls out an AK47 out of his pants.

| How in the world is somebody going to sneak
up on somebody that is being watched with a machine gun
in their pants, a three to four foot long rifle, was his
testimony? I mean, just think about that. But we know
that he didn't run, so I'm going to let you think about

suggest to you that somebody with an AK47. in their pants
doesn't sneak up on anybody.

Look at the other version. That makes a
little bit more sense. The four guys come in,lths man
with the AR47 comes in afterwards. If you believe the
Secnnd version is possible, it's possible, then you can't

come back with a guilty verdict against.Joy Mack, because
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ladies and gentlemen, that is really basically an

that's not the version of the events that Andy talked \
about. He talked about this guy walking straight towards
him. He saw his hands. His hands were down by his
sides.‘ He wasn't carrying anything to hide that AK47,
but somewhere in his pants is an AK47 that he doesn't see

walking until it gets right there. I suggest to you,

impossibility. _
" But I'm going to let y'all analyze that when
y'all get back in the chambers, and y'all can think'about
that for a little bit more. So let's talk about the
accuracy of the idehtification. |

| - Andy makes an identification on Joy Mack.
Doesn't do it that night. This is what he said that
night: I don't think T can identify him if I see him
again. |

What' testimony did he have that night? Well,

he testified while he was sitting there that he saw Joy
Mack starting to walk towards him. I think_Mf.‘Lawtoh
started at that raill and started walking towards him. I
think that's probabiy.not 70 feet. We kick it out a
little bit more. How long does it take to walk that

distance, five, eight seconds, tops? That's how long he
had to look at Joy Mack.

. -Once he's in the store, he testified that
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‘he's dowri on the ground. He said the robbery lasted

- on the ground. He wasn't looking. So that's the

,sobn as possible because they want it as fresh as they

. recognize him if I saw him again.

‘identification, the night of the rcbbery?

three to five minutes, but most of that time he was down

distance that he had to look at Joy Mack. Well, what
impressions did he have that night? What did he tell us?
He said he had black jeans, he had a red shirt, and he
had a gray skull cap.

- He said he was a little taller than me.
That's what he said in his statement, made two hours
afterwards. ©0.J. Faison got on the stand and told us

that they want to take a statement from the victim as

can get because the way that human's perception works is
it goes aown over time. They want to get it as soon as
it happens to understand, so that is what they got. They
got black pants, red shirt, gray skull cap. Defendant, g
little taller than me. I don't think I would be able to

Well, he took the stand and testified at the
trial that he was wearing a black hoody, he was wearing a
black snow cap. We don't eVen‘know what that is, black
snow cap, and black jeans. Mr. Smiley asked him a
question, he said, Didn't you have a different

And Andy said, Yeah, I did. Yoﬁ know what?
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throudh a traumatic event. This is-a terrible thing that

‘possibly know what happened? Andy is eager to find

scared. Is this guy going to do it? That is going to

‘identifications. ILet's talk about the first

I did, and what I said at the time of the robbery was

right. So it's already been brbught to his attention.
But then I asked him how he was wearing ‘the

hoody that night, and he was explaining where the hoody

was up on him and where the snow cap is. So Andy went

happened tb him. His impressions, obviously, were off,

but he still doesn't know what happened that night.
This is a year and a half later. He still

can't tell us specifically what happened, and if he

doesn't know specifically what happened, how can you

sOmethihg, to find what happened.

| His wife testified that he was scared. He
was nervous. It's got to be a terrible, terrible thing.
His business caters to young black males. He was robbed
by five young black males. Every time that door opens,

he's hitting the panic button. He's nervous; he's
put somebody on edge, so let's talk about the actual
identification that he's got.

He seesAbe Mack pull up to his door. He
sees him through the window. Doesn't do anything about

it. Okay? He sees him at the store. He's outside of
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“was connected with the crime.

" talked about hand of one, hand of all, and Andy has
talked about the fact that he wasn't scared of that quy

the store. That is the first time he sees him. Doesn't
do anything ab¢ut it. Why not, we ask him. Because he's
scared. 'Doés'that make any sense? Eighteen hours after
the robbery,'he's:already seen another-alleged defendant
coming into that same store. Eighteen hours after the

robbery he's already called police, seeing somebody that

He follows him out of the store, and he takes
their tag number. He gives it to the police. We also
heard testimony that he may have been over at the Dollar
Tree, trying to detain the suspect. That is not very

consistent with somebody who is scared. Mr. Lawton has

because that quy didn't have the AK47. .

Well} you're going to be scared of all five
of these guys. The solicitor is right: All five of
these guys that are involved with it are bad guys.
You're going to be‘scared.of all five of them. So if
he's not Scared to chase this guy out of the stére, but
he is scared to chase Andy out of the store, I would
suggest the reason he didn't call the police was because
he didn't really know. He wasn't sure.

That is one week after the defendant said, I
don't think I could identify the guys. That is the first
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- store, in cars, in that mall again, so now this is two

‘weeks after Joy Mack's codefendant, Darrell Goss, has

‘going to avoid where the rcbbery took place, but that is

‘all. He said no. ‘He Joy came in, he looked, he shopped,

- 6/29/07, two weeks after he:said he couldn't identify him

enéounter, is one week. Another week goes by for the

second encounter. The second encounter occurs.inside the
weeks after Joy Mack allegedly robbed this store, two-

been arrested, could have been given information to the
police. 4 .

) Most arxmed robbers are going lay low if theiﬂ
codefendant got picked up a day after the robbery. Most

armed rbbbers that are in a conspiracy like that are

not what Joy Mack did. Joy Mack went right back‘inside
the store. The sblicitor said witness intimidation,
they're trying_to scare him, or something like that.

I asked Andy if they had any conversation at

and he left. Andy also said scmething else important
that day; He said, I thiﬁk_that's the guy. I'm almost
sure. , | |
|  This is 6/29/07. That is what he said he
told his wife: I think that's the guy, I'm almost sure.

he's still not sure.  Look at the way this identification
is going. What did O.J. Faison tell us? That memory and

identifications go down. His is going up. He sees him
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~ a North Charleston police officer and the victim of an

the first time, doesn't do anything about-it, but the
seed gets planted. He starts thinking. Second time, I
think that might be the guy. I think that's the gquy who
robbed me. I'm almost sure, calls the police that day.

Joy Mack is there. He's golng around the
business. He's not doing anything, so that brings us up
to the third identification, happens the day after that.
Where does it happen? Again, same mall.

Now we're two plus weeks after the wvictim has
said, I couldn't identify him if I saw him. Two weeks
after Darrell Goss has been in custody, couldn't have
been given information.about his codefendants if, in
fact, they were actual actually codefendants.

So where does the third one occur? It occurs
right there. Well, Officer Singletary is the one that
talked to us about that. He said that he's standing
there in a North Charleston police uniforﬁ, that he's
standing there with the victim of the armed robbery on
the walkway, and Joy Mack comes walking right out of the
store and walks right up to him.

. He also told us that there was a back door to
that busineés that Joy Mack was in. I would suggest to

you, ladies and gentlemen of the jury, a guilty man sees

armed robbery talking right in front of the store, a
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>walks_out the front door; and I didn't say a not guilty

that this identification is wrong.

- deliberate, but it doesn't matter to Joy Mack. It's

‘he's not avoiding.

4not. :

guilty man goes out the back door. The innocent man

man, I said an innocent man, because I think the evidence

shows that Joy Mack is innocent of this entire thing,

And whether it's deliberate, I don't think

it's deliberate, I'm not going to suggest it's

wrong. That's what you have to determine, whether it's
wrong, not whether it's deliberate or why or anything
like that. So what is that third identification? Joy

Mack comes walking right up to him. He's not'running,'

Officer Singletary says, yeah, he was polite,
nice. Officer said, I put him on trespass notice. Joy
said okay, went about his business. Is that consistent

with a'guy who has just had an armed robbery? No, it's

What did Officer Singletary also tell us? He
told us that he wanted to arrest him on the spot because
of identification, but he called and he talked to other

officers that were more familiar with the case, and they

told him, Don't arrest him, just put him on trespass

.notice.

What does that tell you about the North
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- robpbery, and now he's calling about somebody else? What

Charleston police department’s assessment of this?
They've already gotten one call, the day after the

does that tell you about that?

The fourth encounter, Charleston police
department takes warrants out to Joy Mack. Dcesn't know
anything about it. They publish his photo in the
newspaper. The defendant cuts it out, keeps it. He
comes into this courtroom and identifies Joy Mack, after
he's been holding onto the article for a year and a half,
showing a picture of Joy Mack. So those are the
identifications, four different identifications, that
they've had on that.

Look at how they're built. It starts with
ﬁothing happening. It goes to, I think that's the guy.
I'm almost sure, to number three where he's positive.
It's growing. That's not the way that humans work.
Officer Faison told us that people's memories go down

every time. He's building. What he's done,

unfortunately, is he's convincing himself, and I can
understand why. He went through a traumatic event, and
it is a terriblé'thing,-but Joy Mack didn't do it, so
it's not Joy Mack's fault.

Joy Mack didn't take the stand to testify
against you. That is why I get to talk to you.last,




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

BliA

‘this. Mr. Lawton, commendable, he stood up and said the

- hidden in his pants somewhere, pulls it out when he gets

not testify against him at this trial. That is his

».different'things: One, we're in a trial, so he's alreadﬂ

because Joy Mack di(:in't put up a defense. Joy Mack

doesn't have to put up a defense. There is no burden on

burden is on us. That is how the American justice system
works. The burden is on the state to prove to you beyond
a reasonable doubt that the defendant's version of what

happened, Joy Mack walks 70 feet toward him with an AK47

five feet from him, and that identification is 100
percent accurate.

| They have the burden, but Joy Mack doesn't
have to prove anything to you, and the judge is going to
tell you fhat you cannét hold the fact that be'Mack did

right. That doesn't mean anything, but I would suggest

to you that Joy Mack has communicated to you already two

told you he didn't do it, or he says he didn't do it, and
y'all are going to ultimately make that determination.

But the second thing that Joy Mack has told
you during this whole trial is look\at his conduct. 1Is
this the conduct of a guilty person at all? If you look
at it, his conduct is best characterized as oblivious.
He doesn't have any idea what's going on. He doesn't

have any idea what the factors that are swirling around
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‘him are. He's shopping in the store, looking at clothes,

‘completely oblivious. The 29th when he's there, he goes

- xunning, he would be out of the way, but that's not the

‘consistent with his innocence, -and that is what he's been

going to tell you, it's two trials, it's not one. It's

two. You're going to have to make a determination based

the same store that he's allegedly robbed a week earlier
without a mask while his codefendants already been picked

up. That is not the actions of a guilty man. He's

into the store. He leaves. The police are called. He

comes back. He comes back to the mall. If he was really

actions of it.

On the third time, the officer and the
detectivé —— the officer and the victim are stahding
there. He's wearing a uniform. What do you think
they're talking about? They're obviously talking about .|
the robbery, but Joy Mack just walks right up to him
because he doesn't have any idea what's going on. He's

totally oblivious, and his obliviousness is very

communicating to you throughout the trial.
-These, gentlemen are codefendants. When this

trial started, I told you, the most important thing I'm

off the evidence they presented against one and the-

evidence they presented against two, and, fortunately,

this is an easy case to do that because there is no
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 Those are scary. You probably have the highest rate,

" because what do we know? We know that sometimes pecple

mistaken, and that is what this is, a single witness

'things, they focus the entire full force of North

evidence overlapping whatsoever. And, in fact, there has
been no connectioﬁ-between Joy Mack and Darrell Goss at
all, -Have you seén anything to show any contact between
Joy Mack and Darrell Goésat all? Absoclutely not. There
hasn't been one iota of evidence. It's their burden of
proof.

.. This is a single witness identification case.

are jﬁst wrong. They're not trying-to be'malicious,

they'ré not trying to be evil, but sometimes they're just

identificationr The judge is going to do scmething.
He's going £o send the jury charge in there with you, and
he's going to tell you to lodk; He's going to give you
the ability to look-at the jury charges and shbw-you what
the state has to prove in a single witness identification|
case.

Officer Faison told us they've developed a
suspect. They turned the full power of the North
Chaileston police on him. They do search warrants. They

do go out and look for other witnesses. They do all the

Charleston police department on it, and this is the best
they got. They got nothing else other than that
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identification.

\ So the judge is going to tell you that the
juiy instructions say to'scruﬁinize with great care when
it's a single witness identification and that the state
has the burden to prove the accuracy of that
identification beyond a reasonable doubt.

If you think it's possible that there is a
mistaken identity at the end of this trial, ydu have a
reasonable doubt, and you have to come back with a not
quilty aéainst Joy Mack.
But you don't have to take my word for it,
ladies and gentlemen. You have the words of Andy, the
victim, the night of the robbery: I don't think I could
identify the guys if I see them again, yet two and a half
weeks later, he makes an identification. 6/29/07: I
think that's the guy that robbed me. I'm almost sure.

Yet, the next day, he makes an
identification, so.you don't have to take my words for
it, you have his words. You also have the words-of the
other gehtlemén that is in there, Davuthan Kilic. You
also have his words and the actions of his words, because
Mr. Smiley is absolutely right: If he ever identified
either one of these peOplé, he would be in the courtroom |
today. '

So you. are the finders of fact. You will
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-in written form. During your deliberations,  you may

make the ultimate decision. I'm asking you to end this
nightmare for Joy Mack and come back with a not guilty
verdict. . |

Thank you.-

THE COURT:  You want to take your chart down,
if yoﬁ would, please. 3Thank you. _ |

Madame forelady and members of the juryi The
state of South Carolina charges the defendant be Mack
with one count of armed robbery, one count of assault and5
battery with intent to kill, and one count of kidnapping.
The state of South Carolina also charges the defendant
Darrell Lee Goss with one count -of armed robbery, one
count of assaﬁlt and battery with intent to kill, and one
count of kidnapping. '

I will give you copies of these instructions

refer to the instructions to guide your decision-making.
You must consider the instructions as a whole and not
follow some and ignore others. Madame forelady, after
you finish with the break, I will give you the charge'
book back. |

Now, as to these indictments, the defendants
have entered a plea of not guilty, which piaces upon the
state the burden of proving the defendant guilty. A

person charged with committing a crime in South Carolina

!
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'Charged, must always be presumed innocent until his guilg

For it is the solemn duty of the jury, if not clearly

‘quilt beyond a reasonable doubt of these defendants.

is never required to prove himself innocent. I charge
you that it's a vital, important rule of the law of
evidence that a defendant in a criminal trial, no matter

how great or serious may be the offense with which he is

has been proven‘beyond a reasonable doubt.

This presumption of innocence remains with
the defendant at all times. From the moment of his
appearance in this court, throughout the trial until you
the jury have, upon the testimony and evidence presented,

reached a verdict of guilty beyond a reasonable doubt.

convinced of his guilt beyond a reasonable doubt, to
acquit the defendarnt, so the burden of proof is upon the

state to establish by evidence to your satisfaction the

And what is reasonable doubt? A reasonable
doubt is the kind of doubt that would cause a reascnable
person te hesitate to act. If you have such doubt as to
the guilt of the defendant, then he would be entitled to
a verdict of not guilty. Reasonable doubt may arise from
the evidence which is in the case or from the absence or
lack of evidence in the case.

You alone must make the determination of

whether or not reasonable doubt exists as to the gquilt off
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reasonable doubt is proof that leaves you firmly

. the witness; the exhibits that have been received into

the defendant. The term reasonable doubt should be given

its everyday plain and ordinary meaning. Proof beyond a

convinced of the defendant's guilt.

' There are very few things in this world that
we know with absolute certainty, and in criminal cases
the law does not require proof that overcomes every
possible doubt. If, based on your consideration of‘the
evidence, you're firmly convinced the defendant is guilty|
of the crime charged, you must find him guilty. On the
other hand, if you are not firmly convinced of the
defendant's guilt, you must give him the benefit of the
doubt and find him not guilty.

| The evidence from which you will decide the
facts consists of the sworn testimony of witnesses, both

on direct and cross—examination, regardless of who called

evidence; any facts which the lawyers have agreed to
stipulate.

Certain things are not evidence. You may not
consider them in deciding what the facts are. I will
list them for you: Arguments and statements by lawyers
are not e&idence. The lawyers are not witnesses. What
they've éaid in opening statements, closing arguments,

and at other times is intended to help you interpret the
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Testimony that hés been excluded or strickén, or that

“presented throughout-the'trial; It's been my'intention

evidence, but it is not evidence. If the facts as you
remenber them differ from the way the lawyers have stated
them,'your MEMOry controls..

Questions and.objeétions by lawyers are not
evidencé. Attoineys have a duty to their clients to
object when they{belieﬁe a question is improper under the
rﬁles of evidence. You should not be influenced by the

objections or by the Court's ruling on the objection.

you've been instructed to disregard, is not evidence and
must be disregarded. Anything you may have seen on
television, read in the'newspaper,ior heard from others
when thé'court was not in session is not evidence. You
are to decide the case solely on the evidence received in
trial. -

Under the constitution and laws of South
Caiolina, you, the jury, can make the findings of facts
in this case. I'm not pérmitted to indicate to you how I

may feel about testimony and evidence which has been

to be fair and impartial toward each of the parties
involved. _
| To'détermine the facts in this case, you will
have to evaluate the credibility, which means the

believability of each witness. Some of the things you
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witness's testimony as you think proper. You may believe

the testimony of single witness against that of many or

its source.

Jjust explained, also make me the sole instructor of the

may consider as you decide'whether or not to believe a
witness's testimony about a particular matter include
what was the.maﬁnér and appearance of the witness who
testified? Was he or she hesitant oi straightforward?
Was the testimony of witnesses consistent or
inconsistent? How did a witness come to know the facts
that he or she testified to? Was‘thé person present
during the incident, or did he happen on the scene after
it occurred? |
| | Is theré.sqme reason a witness would want to
give testimoﬁy which would help of hurt one side or the
other? In other words, was the witness biased or
prejudicéd? 'Was the witness strengthened or weakened by
other testimony in evidence? |

You may believe as much or as little of each

just the opposite, ~Of course, you do not determine the
truth merely by counting the number of witnesses
presented by each side. Throughout this process, you

have but one objective: To seek the truth, regardless of

The same constitution and laws which

designate and make you the finders of the facts, as I
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. give them to you. The attorneys are not the instructors

-expert witnesses, a witness who by education and

law. You should accept the statements..of the law as I

of the law. Please base your decision-making on what the
law is and not what you think the law should be.

There are two types of evidence which are
generally presented in a trial, direct evidence and
circumstantial evidence. Direct evidence is the
testimony of a person who asserts or claims to have
actual knowledge of facts, such as an eyewitness.
Circumstantial evidence is proof of a chain of facts and
circumstances indicating the existence of a fact. The
law makes absolutely no distinction between the weight or
value to be given to either direct or circumstantial
evidence, nor is a greater degree of certainty required
of circumstantial evidence than of direct evidence.

You should weigh all the evidence in a case
on a contested issue. You may find some direct and some
circumstantial evidence. To determine the facts in this
case,'you will have to evaluate the credibility, which
means the believability of each witness.

The rules of evidence ordinarily do not
permit witnesses to Festify to opinions or conclusions.

An exception to this rule exists with witnesses we call

experience has become expert in some art, science,
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profession, may give an opinion as to the subject the
w1tness claims to be an expert in and may also glve the
reasons for the opinion. |

You should consider any expert opinion given

"by a witﬁess, and like. any other evidence, give it the

weight you think it deserves. If you decide an expert

‘witness's opinion is not based on sufficient education

experiénce,-or if you decide that the reasons given to

" support the opinion are not sound or that the opinion is

outweighed by other evidence, you may disregard the
opinion entirely. |

An expert witness's testimony is to be given
no greater weight than that of other witnesses simply
because the witness is an expert. You do not have to
accept the expert's opinion even though it's

uncontradicted. An expert's opinion that is otherwise

helpful to- the jury should not invade the province of the

jury just because it is an opinion on the ultimate issue

to be decided. The jury still retains the power arnd duty

to judge'the credibility of the expert and the weight to

be'given to his or her opinion.

Ladies and gentlemen: I charge yéu further
that the fact that the defendants elect not to testify or
their behalf cannot and must not be considered against

them under any cilrcumstances or in any manner whatsoever
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- inference against him. I tell you now that you must not-

case, each of whom is charged with armed robbery, assault

e

The decision of any defendants not to take the witness

stand'or‘testify in his own behalf does not create any

permit to weigh in even the slightest degree against suchj
defendants. You should not permit this fact to enter
into the discussions or deliberations of the issues in
the case. |

I charge you that it's the law of this state
that if a crime is committed by two or mbre-persons who
have acted together in the commission of an offense, the
act of one is the act of all. By way of illustration,
two people can be guilty of killing another of murder
only when one of the two had a pistol and only one
bullet. If both together, acting together, assisting
each other in the crimé of the offense, the law says that]
under those circumstances the act of one is the act of
all, and, as it is sometimes said, the hand of one is the
hand of all.

I charge you there are two defendants in this

and battery with intent to kill, and kidnapping.

Whatever verdict you find does not have to be the same as
to both‘defendanfs; You take each defendant, consider
the evidence as to him, and write your verxdict in

accordance and in conformity with the evidence in the
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person is charged with a crime, if the evidence warrants

“belief or impression by a witness. In appraising the

- identification testimony of a witness, you may consider

“make an identification, and in doing so, you may consider

matters such as how long or short a time was available,

case and the instructions I've given to you and will

hereafter give you. That is to say, where more than one

it, you may cdnvict.one and acquit the other, or you may
acquit both, or you may convict both. It will depend
upon your view of the testimony and evidence, which you
alone are to act on.

An issue in this cése is the identification
of the defendant as the perpetrator of the crime charged.
The state of South Carolina has the burden of proving
identity beyond a reasonable doubt. It's not essential
that the witness himself be free.from doubt as to the
correctness of his statement; however, you, the jury,
must be satisfied beyond a reasonable doubt that the-
accuracy of the identification the defendant before you
may convict him.

Identification testimony is an expression of

the opportunity the witness had to cbserve the alleged

offender at the time of the offense and to thereafter

how far or close the witness was, and how good were

lighting conditions.
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‘witness. You may consider his or her truthfulness as

“well as the capaeity, opportunity, .and circumstances of

' You must also consider the witness's degree |.
of attention. You must consider the accuracy of the |
witness's prior description-of the criminal. Finally,
you may also consider the level of certainty demonstrated
by the witness at the confrontation. It is for you, the
jury, to determine the aécuracy of the identification of
the defendant.

If the identification by the witness may have
been influenced by the circumstances under which the
defendant presented to him for identification, you should
scrutinize the identification with great care. You may
also consider the length of time that elapsed between the
occurrence of the crime and the next opportunity of the A
witness to see the-defendant, as a factor bearing on the
reliability of identification. |

' You must consider the credibility Sf each

identification witness in the same way as any other

the observation of matters about which he or she
testified. |
What is armed robbery? The crime of armed

robbery includes all the elements -of larceny and robbery.

First I would like to explain to you what is meant by

larceny and what is meant by robbery.
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- two other elements-are necessary to make out the crime of

What is larceny? I charged you théf thefe
are four elements which must be present and established
beyond a reasonable doubt to make out the crime of
larceny. These four elements are: That there was a
taking; that the taking was of the personal property;
that after being taken the product was carried away; that
the taking and carrying away of the property was done
with the intent to steal.

-Rbbbery_includes each of the four elements

I've just explained. In addition to these four elements,

robbery.. Those elements are the property must be taken
from the person of another or in his presence, and that
the taking and carrying away of the property must have
been aécomplishedAby placing the other person in fear, by
violence or threats of violence, so as to make that
person surrender that property without their consent and
against their will. |

- Therefore, the crime of armed robbery
includes all the elements of larceny and robbery. In
order to make out the'crime of armed robbery, however, anl
additiongl'element must be proved. The robbery must have
been committed while armed with a deadly weapon. The
person committing the robbery must have had and used a

deadly weapon with which he obtained possession of the
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' South Carolina provides a person convicted for the crime

property or placed the one.possessing the property in
fear in order to obtain the property.

Section 16-11~338(A) of the code of laws of

of robbery while armed with a pistol, dirk, slingshot,
metal knuckles, razor or some other deadly weapon commits]
armed robbery. |

Assault and battery'with intent to kill: The
defendants are charged with assault andAbattery_with
intent to kill. - In order to piove assault-andlbattery
with intent to kill, the state must prove beyond a
reasonable doubt that the defendant, with malice
aforethought, unlawfully attempted or offered to commit a
violent injury upon another person and the present
ability to complete the attempted injury.

An assault is the intentional creation of a
reasonable fear of immediate bodily harm. It's not
necessary that the attemptedAinjury or. harm actually take
placé,‘ For example, if I walk up to you, and when we are
within arm's reach I draw back to hit you, that is an.
assault. | : :

A battery is . .the unlawful touching of another
person by a person who has committed the assault. 2An
unlawful touching can be éaused by a part of the

accused's body or.by-any-objectithe accused puts in
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‘motion. .

 slight, in a rude, angry, or resentful manner without

.eﬁample, if I carry through the assault by hitting you,

A battery is the completion of the assault by

using or applying force to another person, however
legal justification for doing so. Using my earlier

then that is a battery. |
' Malice is hatred, ‘ill will, or hostility

towards another person. It the intentional doing of a
wrongful act ‘without Just cause or excuse with an intent
to inflict injury or under circumstances that the law
will infer an evil intent. Malice aforethought does not
require that malice exists for any particular time before
the act is committed, but malice must exist in the mind
of the defendant just before and at the time the act is
committed. Therefore, there must be a combination of the

previous evil intent -and the act.

Malice aforethought may be express or
inferred. These terms express and inferred don't mean
different kinds of malice but merely the manner in which
malicé may be shown to exist. That is either by direct
evidence or by inference from the facts and circumstances
which are proﬁed.

Express malice is shown when a person speaks

- words which express hatred or ill will for another or
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' total disregard for human life. Inferred malice may also

when the person prepared beforehand to do the act which
was later ;ccomplished; for example, lying in wait for a
person or any other acts of preparation goiné to show
that the deed was within the defendant's mind would.be
express malice.

Malice may be inferred from conduct showing &

arise when the deed is done with a deadly weapon. A
deadly weapon is any article, instrument, or substance
which is likely to cause death or great bodily harm.
Whether the instrument has been used as a deadly weapon
depends on the facts and circumstances of each case.

-The following are examples of instruments
which may be deadly weapons: A pistol, a shotgun, a
rifle, a dirk, a dagger, a knife, a slingshot, metal
knuckles, a razor, gasoline, a fire bomb or a Molotov
cocktail, and lighter fluid. ,

‘ | - If facts are proved beyond a reasonable doubt
sufficiéent to raise an inference of malice to your
satisfaction, this inference would be simply an
evidentiary fact to be considered by you, the jury, alon%
with the other evidence in the case, and you may give the
weight you decide it should receive.

A specific intent to kill is not an element

of assault and battery with intent to kill, but there
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"~ acts and conduct of the defendant and other circumstances

. destroy another's 1ife.

- of suddenly or forcibly. Confine means to limit,

must be a general intent to commit serious bodily injury.
Intent means intending the result which actually occurs,

not accidentally or invoiuntary. Intent may be shown by .

from which you may naturally and reasonably infer intent.
Evidence of the character of the assault, the
character of the instrument used, the manner in which it
was used, the purpose to be accomplished, and the
resulting wounds or injuries may be considered in
determining the intent with which the assault was
committea. Intent may be inferred when it is
demonstrated that the defendant voluntarily and willfully

commits an act, the natural tendency of which is to

Kidnapping: The defendants are charged with
kidnapping. The state must prove beyond a reasonable
doubt that the defendants knowingly and unlawfully
seized, confined, inveigled, decoyed, kidnapped, abducted|
or carried away another person without authority of law.

Knowingly means with knowledge ox

consciously, not accidentally. Seize means to take hold

restrict, or enclose within bounds, imprison, or shut or
keep in. Inveigle means to lure, entice, or lead astray

by false representations, promises, or other deceitful
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. defendant did all of these things. Instead, if you find

- no one will have a right to criticize your verdict, and

are to decide this case.according to the testimony that

means.

Decoy means to lure by, or as if by, decoy.
A decoy is something to entice a'person into a trap.
Kidnap is to remove a person against his will by unlawful
force or by fraud. Abduct means to carry off secretly or
by force for an illegal purpose. Carry away means to

remove. The state does not have. to prove that the

beyond a reasonable doubt that the defendant did any of
these things, you may find the defendant guilty of
kidnapping. _

Something done nithout the authority of law
is something that the law does not sanction, permit,
allow, condone, or provide justification for. The
kidnapping does not have to be for any personal or
monetary gain for any illegal purpose but may be for any
reason whatsoever.

You have been selected as fair and impartial
jurofs to impartially try and determine the facts of the

case, and when you comply with your oath to do so, then
you will have fully discharged your duty as jurors. You

you have heard from the lips of the sworn witnesses,

along with other evidence introduced.
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,governediby sympathy, by prejudice, by passion, by public

you.

I charge-you that as jurors you must decide
the issues in this proceeding without bias and without

prejudice to any party. You cannot allow yourself to be

opinicn or any other arbitrary factor.

Both the state and the defendant have the
right to expect that each of you will carefully and -
impartially consider:all the evidence in the casé and

that you will follow the law as'I have explained it to

Nothing I may have said or done during the
course of this trial has been in any way intended to
express pr suggest a view of the case or an opinion as to
the facts, the weight of the evidence, or the credibility

of the witnesses. If any of my actions or words have

seemed to so indicate, you will diéregard such and form
your own opinion as to these matters. .

Madame forelady, ladies and gentlémen of the
jury: I have prepared three verdict forms.for each
defendant, and as you've been charged, I laid out the
elements of each crime. Each crime is independenﬁ of the
other and the state has a responsibility to prove the

defendant gquilty on each crime beyond a reasonable doubt,

~and I have prepared one verdict form on each defendant a:

to each charge.
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-Joy Mack. It has the same information on it for the

" defendant guilt of one charge, the rest lnnocent.

i

First verdict form has the state versus
Daniel Lee Goss. We, the jury, unanimouély find the
defendant Darrell Lee Goss guilty of armed robbery. We,
the jury, unanimously find the defendant Darrell Lee Goss
not guilty of armed robbery. Second says we, the jury,
unanimously find the defendant Darrell Lee Goss guilty of
assault and battery with intent to kill; we, the jury,
unanimously find the defendant Darrell Lee got not guilty
of assault and battery with intent to kill; and we, the
jury, unanimously find the defendant Darrell Lee Goss
guilty. of kidnapping; we, the jury, unanimously find
defendant Darrell Iee Goss ngt guilty of kidnapping. I

have prepared identical verdict forms from the defendant

armed robbery, the assault and battery with intent to
kill, and the kidnapping, has a place for the forelady to
sign and date.

ladies and gentlemen: You can find both

defendants guilty of :all three; you can find one.

Whatever you determine to be the facts in the case will
apply as to the not guilty or the guilty verdict of each
defendant, if you find both defendants guilty of all,
acquit both defendants of all, or whatever combination

you determine, based upon the facts that you determine as
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- you apply the law, which I just charged you.

'|. the evidence, and arrive at a fair and just verdict based

the charge book, and I will send back to the jury room

'believe'Ms. Mikell and Ms. Jarrell, if you just keep your

Ladies and gentlemen: I will tell you as the
verdict form says, your verdict has to be unanimous. All
12 of you have to agree. I would tell you that it's a
collective reasonind process. I would ask you to’listen

to each other's opinion, look at the evidence, discuss

upon your view of the facts and the law as I have charged
you. | ( -

Madame forelady, what I'm going to do is ask
you to go to the jury room, and before you begin
deliberations, I have to take my charge up with the
attorneys. I may have to bring you back and add
something or take something away. So don't begin your

deliberations until the bailiff brings the wverdict forms,

along with all the exhibits, and instruct you to begin
your deliberations.

Madame forelady and the two alternates, 1

seats, Madame Forelady and other members of the jury may
follow the bailiff to the jury room.
(Jury leaves the courtroom at 11:28 a.m.)
THE COURT: All right. -Exception to the

charge from the state?
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MR. LAWTON: No, Your Honor. A
. THE COURT: Any exceptions to the charge fror
the defendants?
- MR. SMILEY: No, Your Honor.
MR. APOSTOLOU: No, Your Honor.

;

~THE COURT: All right. If you would, come up
and make sure all the exhibits are present, put on the
record from the state that all your exhibits are present
and the defendants' exhibits are present.
| | MR. SMILEY: Yes, sir.

THE COURT: I'll tell the jury.to begin theiy
deliberations.

(Recess taken.)

(In open court, jury not. present.)

THE COURT: All right.

I received two notes from the jury, one note
réquesting they want to see the police reports, another
note requesting BAndy's testimony and the initial police
report. I informed the jury that the police report is
not admissible into evidence, and they woﬁld like to
listen to the entire testimony, Andy's entire testimony.

We. are in the big courtroom. The acoustics
in this courtroom are not that good from a recording
standpoint. What the attorneys have told me and all the

parties have agreed is that the court reporter can go in
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the jury room and play Andy's testimony, and I will sent
a deputy in the jury with her, and I will instruct the ‘
Jury not to talk during the testimony but to listen, and
if, in fact, they reach a point where all 12 jurors do
not want‘to listen anymore, she can stop and come back to
the courtroom and continue with deliberations.

. Is that everyone's understanding, Mr. Smiley?

MR. SMILEY: Yes; Your Honor.

THE COURT: Mr. Apostolou?

MR. APOSTOLOU: Yes, Your ﬁonor. Originally
we had requested that replaying the tape be done in the
big courtroom, which the Court was amenable to, but due
to the acoustics, or lack thereof, we are now agreeing to
take them into the jury room.

THE COURT: Does the state agree with that?

MR. LAWTON: They're going to start it from
the begihning? ' |

THE COURT: Yes. Only thing I'm saying is' if]
the jury, all 12, decide they've heard everything they

want to hear, then the court reporter‘cah stop. I'1l puf

the deputy in the jury room to make sure that they don't

‘deliberate or talk while they're listening to the'tapé.

Does that answer your question?
MR. LAWTON: Yes, sir.
THE COURT: All right. Which deputy wants tc
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:when I read them, or do you want me to wait and put them

go?

(Recess taken.)

THE COURT: All right.

(4:54 p.m. In open court, jury not present.)

| 'THE COURT: The forelady said they had

reached a decision on one defendant, and they requested a
break, which I have giﬁen them a break, and the
foreperson has given'the Court wverdict forms on the one
defendant. |

Now, do you want me to bring the defendant up

on the record and postpone any type of —~

MR. SMILEY: You're looking at me.

THE COURT: It's your client.

MR. SMILEY: I would like him present when
you read it. '

THE COURT: Will v'all bring Mr. Goss up.
I'm looking at you now, so you know which one I'm talking
about. )

- MR. SMILEY: I've already instructed his

family. |

THE COURT: All they're going to do is read

the verdict. They're not going to do anything else until
they reach a verdict on the other case.

-MR. SMILEY: Yes, sir.
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THE COURT: I understand we had this
discussion and everybody agreed that we would go ahead in
court and read the verdict on the one defendant. That
defendant happens to be Darrell Lee Goss, and we will put
everything on hold until the jury reaches a decision on
second defendant; is that correct?

MR. SMILEY: That's correct.

THE COURT: Is that right, Mr. Smiley?

MR. SMILEY: Yes, sir.

THE COURT: That correct, Mr. Apostolou?

MR. APOSTOLOU: Yes, sir.

THE COURT: 2And from the state?

MR. LAWTON: Yés, sir. -

THE COURT: On the verdict form, the state

versus Darrell Lee Goss we, the jury, find the defendant,
Darrel Lee Goss, guilty of kidnapping, signed by the
forelady, dated February 26, 2009, indictment number
2008-GS~10-10805. |
State of South Carolina versus- Darrell Lee

Goss, we, the jury, unanimously find the defendant,
Darrell Lee Goss, guilty of armed robbery, signed by the
forelady and dated February 26.

' Case number 2008-GS-10-10806, state of South
Carolina, plaintiff, versus Darrell Lee Goss, we, the

jury, unanimousiy find the defendant, Darrell Lee Goss,
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once the jury reaches a verdict on the second, if you

Eloa oas Tt

quilty of &ssault and battery'with intent to kill, signed
by the foreperson, dated February 26, 2009.

The Court has announced those verdicts, and

want to poll the jury or whatever you want to do at the
time, feel free to do —- _ |
- MR. SMILEY: Yes, sir. And we will reserve
our fight. . ' \
- THE COURT: -We'll stand at ease and await the
jury ver@ict on the second defehdant. o
(Recess taken.)
THE COURT: Will you go ahead and bring
defendants in, please. While we're waiting on
Mr. Smiley7 let me see you over here. »
Anything from the defendant before we bring
the jury? |
MR. APOSTOLOU: No, Your Honor.
MR. SMILEY: No, Your Honor.
THE COURT: Bring. the jury in, please.
(5:48 p.m., in open court, jury present.)
THE: COURT: Madame forelady, I understand
that you have reached a verdict on Mr. Joy Mack; is that
correct?
. THE FORELADY: Yes, Your Honor.
THE, COURT: Would you pass the verdict forms '
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to the bailiff please, ma’am.-'You have previously
reached é verdict on Darrell Leé Goss, which we have
already announced to the Court.

| All right. State of South Carolina,
plaintiff, versus Joy Mack, case number 2008-GS~10-05695,
we the jury, unanimously find the defendant, Joy Mack,
guilty of armed~rdbbery, signed by the foreperson, dated
today. '

Indictment No. 2008-GS-10-05697 we, the jury,
unanimously find the defendant, Joy Mack, guilty of
kidnapping, signed by the forelady and dated today; and
case number 2008-GS-10-05696,. state of South'Carolina
versus Joy Mack, we, the jury, unanimously find the

defendant, Joy Mack, guilty of assault and battery with

intent to kill.
| I understand the parties would like to have
the jury polled; is that correct?

MR. SMILEY: Mr. Goés would, yes, sir.

MR. APOSTOLOU: Yes, Your Honor, I would like
to have the jury polled. '

THE COURT;' What we'll do is we ll poll the
jury separately on Mr. Goss first, since that is the
first verdict we received, and then we'll poll the jury
on Joy Mack.

THE CLERK: Ladies and gentlemeﬁ, I'1l be
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Your Honor.

| ladies and gentlemen of the jury: The only thing that

will give you then ‘ten days ‘1f you want it,
MR. SMILEY: T don't think I need ten days,

THE COURT: All .right. I ask Mr. Goss to
hear any motions you have. |

MR. SMILEY: As to motions I have, I renewed
the motions I made at the close of the state's case for g
directed verdict, based on —-—- or to set aside the wverdict
at this point this time, based on the fact of the
insufficiency of the evidence.

I know your previous ruling and respéct that,
Your Honor, but I feel to protect the record, I need to
make it again, but I think that would be the only motion
I have.

THE COURT: Those motions are denied. As to
Joy Mack?

MR. APOSTOLOU: He will take ten days.

THE COURT: You want ten days on Joy Mack.
That's fine. -I'1l.be happy to give it to you.
Solicitor, do you have the sentence sheets?

| MR. -IAWTON: .I believe Deputy Solicitor

Durant is bringing those up, Your Honor,

THE COURT: All right. Madame forelady,

will remain will be sentencing of. the defendants. You're
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 sentence sheets, and we're waiting for sentence sheets,

" to the Cumberland parking lot; is that correct?

welcome to stay, if you want to stay, but we don't have a

and I know it's five minutes to 6:00 and you have been
hard at it all day. You're welcome to go, and you're
welcome to stay. It's your choice.

You're free to go if you want to go. Let me

ask you this: I believe y'all have to walk a while down

THE CLERK: Yes, Your Honor.

THE COURT: Do you think we could get
scmebody to escort them, please? I'm going to have the
deputy sheriff escort you to the parking garage, okay? I
enjoyed working with you this week, and thanks very much
for your service. The court wouldn't be able to
function. I want to thapk you so very much. |

Winston Churchill used to say the highest
service that any citizen’could give to its country, other
than war time, is serving on a jury, and I think that is
probably a true statement. - You ones that woﬁld like to
leave are free to go. If youfll follow the bailiff,
he'll show you where to go.

" All right. Mr., Smiley?
MR. SMILEY: Yes, sir.
THE COURT: If you, Mr. Goss, would stand,

maybe you could come around and stand right'here. I'11
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be glad to hear you concerning sentencing. I know the
sentencing sheet is on the way, but I would like to hear
anything you have to telllme about sentencing.

MR. SMILEY: Yes, sir. I'm going to ask you
for a minimum sentence in this case. Of course, Mr. Goss
maintains his innocence with respect to the jury, but
even looking at the evidence in the light most favorable
to Mr. Goss, he was not shown to have struck anybody, not
shown to have .bound anybody in this case, and would have
been one of the persons alleged to have carried away the
goods, and I think that is something in mitigation I
would offer.

I know by any stretch of the imagination,
it's hand of one, hand of all is a very serious crime.
Also, I would like to say he's 23 years old, Your Honor.
He's a young man. A ten-year sentence is a large chunk
of time in one's life, eight and a half years before he
would even have an opportunity to see the light of day.

THE COURT: How old is he?

MR. SMILEY: He's 23 now. He was'21 at the
time of the incident, Your Honor. He's 23 now, and I
will tell you that he has had some brushes in the past.
I think the most significant thing he's had on the
conviction he has had —-

THE COURT: I thought he had some motor
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children, Your Honor, that he has cared for. He has beeq

vehicle — \ »

MR. SMILEY: Possession of stolen vehicles,
and theie was a chbp shop allegation he pled guilty to in
the past. He's pled guilty to all of his crimes in the
past. This is the first trial he's ever had. I believe
he had one ABH2AN in the past, Your Honor, assault and
batﬁery 6f a high and aggravated nature. He hasn't had
any strikes in this case, and I would ask you for a
minbmmn senteﬁge, or as minimal as possible as mitigation
for Darrell, would offer up - he came up in a hard
household. |

You saw his mother. You've seen the

conditions that he grew up under.' He does have two

involved in their life. I've met both of them on
different occasions, Your Honor. I've kndwn'Darrell
since he was 16 or 17 years old. He has always, with one
exception, treated me with respect; and we worked thaf
out, and he's an intelligent young man that I would like
to see get on the right course and further his life.

| | :SO.given all those factors, I would ésk you
for a ten-year sentehce on each of the crimes, concurrent
with credit for any time served. He's been incarcerated
since June 15, 2007, since this crime.

THE COURT: Have you figured it out?
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- that would be —--

MR. SMILEY: I can real quick, June 15, 2007,

_THE COURT: ‘Twelve months, plus, what ~-

MR. SMILEY: Twenty-one months, yes,‘sir.

THE COﬁRT: Solicitor, do you agree with
that? Or do you know ——

MR. LAWTON: They're calculating it, Your
Honor.

MR. SMILEY: He's been in since.June 15th.

- MR. LAWTON: Yeah, he's been in-since the
date of arrest.

THE 'COURT: June 15, 20077

MR. SMILEY: Yes, sir.

THE COURT: Anything else?

MR. SMILEY: That would be all, Your Honor.

THE COURT: Mr, Goss, I would like to hear
anything you would like to tell mne.

DEFENDANT GOSS: I just ask you to just have
mercy upon me right now, because I was innocent of this
situation, but as Mr. Sﬁiley said, I just wish you could
just give me the minimum sentence you could. That's all.

THE COURT: Thank you very much. TI'll be
glad to hear from the state. I know you gave me his
criminal record before we started trial, but can you give

it to me again, please.
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. for kidnapping armed robbery, that was 4/27/06 so he was

MR. LAWTON: Yes, sir, Your Honor. He has a
2003 B&E; 2003 possession of a stolen motor vehicle; 2003
chop shop; 2003 possession of a stolen motor vehicle; an
104 ABHAN, not going to comment on guilt or innocence.
I'm not sure what I'll do with this charge at this time.

I haven't reviewed it,:but he is out on bond, Your Honor,

out on bond for armed robbery and kidnapping, Your Honor.

I'm not sure we'll go as far as sentencing.
I'1ll certainly but-that in your hands, Your Honor. I
don'‘t know if the victim —-

THE COURT: You say he's got charges pending?

MR. LAWTON: He was out on bond for armed
robbery aﬁd kidnappihg.

THE COURT: This armed robbery. and
kidnapping?

MR. LAWTCN: No, different.

THE COURT: So those charges are still
pending?
' MR. IAWTON: Yes, sir, and I'll evaluate what]
I'1l do, mainly depending on his sentence.-

THE COURT: That's up to you. You can
prosecute or not prosecute: ' ,

MR. SMILEY: I hope you wouldn't consider

that in your sentence, Your Honor. I could say a whole
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conviction. All right.

lot about that case. I'm very familiar with it, and I
would be very surprised if the state were able to reach
any kind -- |

THE COURT: Well, Ildon't care about that.

Tt's a charge, it's not a conviction. It was a prior

Solicitor, I'll be glad to hear anything froq
you or anyone else that would like to say anything.
Solicitor, would you like to say something?

- MR. LAWTON: Your Honor, I would just —— I
was talking about these solicitors sitting behind you.

THE COURT: Anything you would like to say?

‘MS. WILSON: . Your Honor, we certainly
appreciate the way you handled court this week. As far
as this defendant goes, I don't know how often you've
been in this circuit, but one of the things that has been
a plague on this community is people who are out on bond.

I understand he may not be guilty of that
earlier charge but he was certainly on bond where he
éigned a contract to get out of jail to be on his best
behavior. What we do know is after he signed that
contract to get out on bond, he committed a heinous armed
robbery and a kidnapping.

We. also know, unfortumately, that a —— we

were very fortunate to get a conviction in this case.
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appeared here in court. That is because of Mr. Goss and

Mr. Mack, and anything that you can do on sentencing to

One of the key witnesses in this case has been in grave
fear of his life. We have staked out his home, his work,
his school, his medical appointments, and attempts‘to
find him to bring him to testify.

The witnesses for the people that he has come
in contact with over the past week have said that he is

shaking in fear, and that is a reason that he never

ensure this community that Mr. Goss can't plague them
again, we certainly would appreciate it.

. THE COURT: Okay. Thank you very much.
Solicitor Lawton, is tﬁere anything you would like to
tell me?

MR. LAWTON: No, Your Honor.

THE COURT: You got the sentence sheet?

MR. LAWION: Yes, sir.

THE COURT: All right. I guess I should havs
said solicitor and assistant solicitor. I apologize.
Okay.  Mr. Goss, indictment number 10807, that is the-
kidnapping, sentence of the state, department of
corrections, period of 20 years as concurrent with the

other indictment. Indictment No. 10805, that is armed

robbery, sentence of the state, sentence of tﬁe state,

department of corrections, periocd of 20 years as
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- Concurrent means it runs together.

concurrent with the other indictments. Credit for jail
time since June 15th of '07. Indictment No. 0806, that
is the assault and battery with intent to kill, sentence
of the state, department of corrections, period of 20
years.. That is.concurrent with the other indictment,

give you credit for jail time since June 15, '07.

MR. SMILEY: Thank you, Your Honor.

MR. .LAWTON: May I approach, Your Honor?

THE COURT: Yes, sir. ALl right. I'll be
glad to hear you as to Mr. Joy Mack. |

MR. APOSTOLOU: Thank you, Your Honor.

OCbviously, while we respect the decision of
the jury} we are disappointed, From the first moment I
met Joy, he said that he wasn't involved with this. I
believed him then; I still believe him. We certainly
respect the verdict. It doesn't change my belief in him
at all, but, obviously, the time for that has come and
gone. He is 23, 24 —— 23 years old. He has a son that
is six years old. He's got a girlfriend with whom he has|"
a longstanding relationship.
| His record is a little bit of drugs. I would
suggest to you that he's not a menace to society. I
don't think he's —- he hasn't accumulated a lot of

charges. I would ask you for the minimum sentence,




10
11
12
13
14
-15
16

17

181

19

20

21

22

23

24

25

589

- you. He'll hurt you, and he did hurt this gentleman. He

telling you my thoughts.

money, and then beat him and tie him up and ransack the

Judgé. I don't think that he's in the category of the
Gosses, or the Goss family. I think he is —- I would ask
you for the minimum sentence, and I thank you.

THE COURT: Let_me tell you, I understand
Mr. Goss had much more serious criminal record than Mr..
Mack. ‘I think he's got, what, distribution?

MR. LAWTON: Yes; sir, Your Honor.

THE COURT: Is the only charge against him,
but.my concern —-- I'm not going to argue with you whether]
he's innocent or not imnocent. A jury of 12 people have
found hiﬁ guilty, and whét concerns me is samebody is
willing to put a gun in somebody's face and rob them.
That is quite serious, and i1f he'll do that, he'll kill

beat him in the head with a rifle. So-he is a menace to

society, irrespective of his prior record, and I'm just

I've really got a problem with scmebody

walking into a store with a gun, saying, Give me your

store.

MR. APOSTOLOU: I understand that, Judge, and
certainly —- '

THE COURT: And this is the man, adcording te
the testimony, that had the gun, Mr. Goss did, so —— at
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least from the victim's testimony. I understand there
was a gun there with the victim's blood, so apparently
Mr. Goss and one of other three had the pistol,.buf this
man was identified by the victim that beat him in the
head with the rifle. 2And I understand you think that
eyewitness identification is flawed, you know, but it
wasn't flawed to-12 people.

MR. APOSTOIOQOU: ' I uhderstand that, Judge.

THE COURT: So I'll be glad to hear you on
that. | |

| MR. APOSTOLOU: Okay.

THE COURT: You said he's been nice to you,
he's been a nice guy, and all this kind of stuff, sb I'1]
be glad to hear you, okay? Because I'm seriously
thinking about loading him up.

MR. APOSTOT.OU: Well, Judge, I would —- I
think that Joy should get the benefit of the fact that
his record isn't that bad. I understand these are
serious allegations, and I understand that, you, know
that the victim put him at that role, and I understand
that the jury has made their decision and they've come
back. |

I would say that he is a young man that has g
lot of life left in him. I understand these are serious

charges, and he's certainly going to do a significant
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- amount of time on them. -

' easily could have been a murder.. It could have been a

that we've got, probably would have gotten away with it.

closing time, and all the other stores —- they'could have

If we're going to go with the allegations as |.

they are, the gun was loaded. It was an AKA7. This

double murder. It wasn't. He was in the position to
have killed both of them and gotten out of there and

eliminated any witnesses, and, frankly, under the facts

So the fact that this didn't end in a murder
is what ultimately led to him being convicted today, and
T think that that suggests, based on the fact he has
nothing violent in his history whatsocever, that he's not
a killer and that he is not a menace to society — and T
understand this is a very serious charge, but the fact is
it didn't go further than it did. |

They're in the back of the store. It's

been in and out of there and away from all this, and the
victims could have been in much worse shape than they
are. The victim was treated in the hospital and released
on the same day. 'It could have been a much worse
situation, and certainly a serious situation, and we're
obviousiy not ‘going to stand for that, but I think that
the fact that he did have a — if he did, and, cbviously,
the jury found that he did_had an RAK47 over top of these
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"kind of violence whatsoever.

one son, six years old.

people ——

THE COURT: He also stated what it could have
been something else other than an AK47.

MR. APOSTOLOU: It easily could have been a
much worse situation, and I think that the fact that it
didn't, I think I would suggest to you that he should get
the benefit of that. And I know it's a terribly serious

situation, but there is nothing in his history of any

THE COURT: How old is he?
MR. APOSTOLOU: He's 24 years old. He has

THE COURT: How far did he go in school?

DEFENDANT MACK: I have my GED, sir,

THE COURT: You have your GED?

DEFENDANT MACK: Yes, sir.

THE COURT: All right. Mr. Mack —— I'm
sorry, Mr. Apostolou. I was just telling you my
thoughts. - .I was thinking out loud to you. I wanted to
hear what you had to say.

MR. APOSTCLOU: I understand that. I do
understand that, Judge. I just feel like this situation
could have gone a lot worse. It's a very seripus
situation, but there is nothing — it's totally out of

character for his record. He's just -— it's totally out
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" could either find me‘guilty or not guilty based upon the

- facts, and I just ask you, Your Honor, just to have

Mack? I don't want to cut you off.

of character for his record, and he should get the
benefit of that. It could have been a lot worée. It's 4
very bad situvation, but - A , |

THE COURT: All right. Mr. Mack, anything
you would like to tell me? .

DEFENDANT MACK: Yes, sir. Basically --

THE COURT: I'm sorry. What?

DEFENDANT MACK: Basically, from the
beginning, from the beginning of the end of the case you
made on me, Ivbasically was lést in this whole situation.
I'm not disputing the fact that the jury found me guilty
of these charges, Iintjust basically saying my point of
view on this. | |

And I respect the jury's decision on what

they did, because, I mean, that was their job. They

leniency, have mercy on me, Your Honor, because I am
innocent, but I just respect —- I respect the decision of
the jury because they found me guilty. They did their
job. _ .

THE COURT: Okay. You got anythihg else, Mr.

-DEFENDANT MACK: I have a son that I — that

1s six years old, lives with me. I got a girlfriendv
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“who -- me and her were together for a'long, long time.

AMy'mother's getting old. She's sick, Your Honor. I just

beg that you have leniency on me.

MR. APOSTOLOU: He has been in jail about a
year about a half as well.

THE,COﬁRT: When was the arrest?

MR. APOSTOLOU: He was airested July 24th of
2007. |

THE COURT:. Solicitor, I'll be glad to hear
from the.state. |

MR. LAWTbN: Your Honor, I believe Andy would
like to address the Court.

THE COURT: 1I'll be glad to hear from him,

MR.~LAWTON:' I think he decided not to, Your
Honor. ‘

MR. AYAZGOR: I woﬁld like to say thank you,
Your Honor. Thank you for everything.

MR. LAWTON: Your Honor, I just want to put
on the record-that-Me. Apostolou approached me a while
back, said his client maintained his innocence and asked
to be put on a polygraph exam, and we did that and it
came back as a failed exam.

I did that out of respect for Mr. Apostolou.
I'm not willing to put somebody on trial that has a

chance who.was.innocent,.so I did that just to assure
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" that, and the tesults:came back as deceptive.

THE-COURT:' Came back as deceptive, not
unreliable, or what is the other word they use on the lie
detector? 'Ingonclusiﬁe. |

MR. LAWTON: AThere’was deception. Deception,
yes, sir. N '
' THE COURT: All right.

' MR.-IAWTON: And I just respect your
decision, Your Honor. 1I'll put it in your hands.

' THE COURT: Okay. Thank you very much.:
Solicitor, do you have anything you would like to add?

MS. WILSON: No, sir. I appreciate your
earlier comments.

THE COURT: iAll right. Thank you.

J Mr. Mack, you understand ail these are 85
percent crimes. You will not be eligible for parole, do
you understand?

- DEFENDANT MACK: Yes, sir.

THE COURT: All right. Mr. Mack, indictment
5696, that is assault and battery with intent to kill,
sentence of the-state,‘department of corrections for a
period of 20 years, concurrent with that, give you credit
since July the 24th, 2007.

Indictment nﬁmber55698, as to kidﬁapping,

sentence of the state, department of corrections, period
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of 22 years-as concurrent, give you credit for time
served since July 24th, '07; 1nd1ctment number 5695, that] .
is armed robbery, sentence of the state, department of
corrections for a period of 22 years. That is concurrent
with the other indictment, and give you credit for time
since July the 24th, '07.

. Bnd I will say to you that your lawyer has
done a good job for him.because I was quite frankly
thinking aboutxgiving you 35 years, so your lawyer talked
me down to 22. Good luck to you.

— et

(Wﬁereupon, the proceedings were concluded.)
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STATEMENT OF ISSUES ON APPEAL

-~

Whether the trial court erred in overruling defense counsel’s objection to the
solicitor’s burden shifting closing argument?
Whether the trial court erred in refusing to allow defense counsel to impeach

the victim with a pending charge of counterfeiting goods?
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STATEMENT OF THE CASE

Appellant was convicted of kidnapping, assault and battery with intent to kill, and
armed robbery after a jury trial held before the Honorable J. C. Nicholson on February 23-
26, 2009 in Chaﬂes’ton County. Sentences of twenty (20) yéérs were impc;sed on each
}:ha.rge.

This appeal follows.



The trdal court erred in overruling defense counsel’s objection to the solicitor’s

burden shiftirig closing argument.

’fhe victim was robbed, beaten, and dragged to the back of his newly opened men's
clothing store off Dorchester Road in North Charleston. The victim was able to identify a

co-defendant but could not identify appellant as one of the suspects, A moist palm print on

the outside of the door to the store and a tip led police to appellant. A search of appellant’s.

residence led police to some clothing and shoes from the store, Appellant’s defense was that
- he was not a participant and the State’s case was circumstantial.

During closing argument the solicitor comsmented to the jury on the State's case and

arguéd- that there were a lot -of hurdles for defense counsel to jump. Defense counsel -

objected. The trial court overruled the objection without giving a curative instruction or

telling the jury to disregard.- It just told the solicitor to “go ahead.” (ROA p. 302, lines 1-8)
That ruling was in error. . -

The above argument by the solicitor was burden shifting as the defense did not have
the burden of proof. The argument deprived appellant of a fair trial as guaranteed by.the due

~ process clause of the Fourteenth Amendiment to the United States Constitution. Sandstrom

v. Montana, 442 U'S. 510, 99 S.Ct, 2450 (1979) By failing to give a curative instruction and -

by telling the solicitor to go 'ahead, the trial court implied that the solicitor’s argument was
proper and that the burden of proof was on the appellant. The error was not hanmless in this
case because the State's case was circumstantial and the evidence of guilt was not

overwhelming. In addition, appellant’s defense was not totally implausible. State v.
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Pickens, 320 S.C. 528, 466 S.E.2d 364 (1996); State v, Truesdale, 285 S.C. 13, 328 SE2d

53 (1984,
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ARGUMENT II.

The trial court erred in refusing to allow defense counsel to impeach the victim with

a pending charge of counterfeiting goods.

Just prior to opening arguments defense counsel adv..ised the trial court that the
victim had a pending charge of counferfeiting goocis which he intended to cross-examiine the
victim about. The trial court refused to allow impeachment on a prior bad act. (ROA p. 2,
line 21- p. 4, line 9) That ruling was in error. Rule 608 (b), SCRE allows cross-cxammatibn

of a witness about prior bad acts to impeach a witnesses’ credibility. State v. Qutlaw, 307

S.C. 177, 414 S.E.2d- 147 (1992). Here the same office that was prosecuting apApeHan;c’s case
had pending charges against the victim. Appellant should have been allowed to cross-
examine the victim to show bias or lack of credibility. Appellant was deprived of a fair trial

as he was not allowed full cross-examination of the State’s key witness.

T T T
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CONCLUSION,

Appellantl’s convictions should be reversed.

Respectfully submitted, .

O s Tk

" Robert M. Pachak N
Appellate Defender

ATTORNEY FOR APPELLANT.

This 1% day of February, 2010.
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: STATEMENT OF ISSUES ON APPEAL
) .
Is the Appellant’s issue with regard to the solicitor’s closing argument presfe:rveld for
review when the grounds argued on :a.ppgal were not argued at trial, and further; if the issue

is pfeserved, did.the trial court correctly overrule de‘fe‘nse counsel’s objection when the .

 argument was not burden shifting?

1.
Did the trial court properly refuse to allow defense counsel to irhpeach the victim
with a pending charge of counterfeiting goods when the victim's testimony was irrelevant

to any evidence relating to Appellant and when the testimony was not proffered, thus any

alleged prejudice is purely speculative?
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STATEMENT OF THE CASE
For purposes of this Brief, the Respondent concurs with the Stalement of the Case

provided by Appellant.
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ARGUMENT
L

Appéilant’s issue with regard to the solicitoi’s closing argument is not preserved
for review when the grounds argued on appeal were not argued at trial, and further;
if-the Court firds’ the issue is preservéd, the tridl court correctly overruled defense
counsel’s objection when the argument was not burden shifting. .

The ReSp'ondent first submits 'this,. issue is not preserved.-for review.

The general rule ofi issue preservatlon states that if an issue was not raised and ruled.

upon below, it wﬂl not be considered for the first time on appeal.’ State V. Dunbar, 356S.C.

138, 587 S.E.2d 691 (2003). Imposing this prgsc:rv.atxon requ-lrement on the appellant is

- meant to enable the lower court to rule properly after it has considered all relevant facts, law,

and arguments. I'On_v. Town of Mt. Pleasant, 338 S.C. 406, 422, 526 S.E.2d 716,-724

~ (2000); see also Ellie, Inc. v, Miccichi, 358 S.C..78, 103, 594 S,E.2d 485, 498 (Ct. App.

2004) (“Without an initial ruling by the tral court, a reyiewing court simnply would not be
able to 'evaluatt.; whether the trial b(turt commit_t_eti error.”).

An obsectton must beon a specific ground. State v. Nichols, 325 S.C. 111, 120, 481
S.E.2d 118 123 (1997); State v. Ne ). 338 S. C 313, 318 526 S. Ezd 237,239 (Ct. App.
1999) A general objecuon which does not speclfy the particular ground on which the

ob_]ecnon is based is insufficient to preserve a question for review. State v, Patterson, 324

S.C.5, 17, 482_ S.E.2d 760, 766 (1997). In order to preserve for review an alleged ervor, the

objection should be sufficiently specific to bring into focus the precise nature of the alleged

* error so it can be reasonably uniderstood by the trial court. Statev. New, 338 S.C. at 318, 526

$.E.2d at 239; see also Campbell v. Bi-Lo, Inc., 301 5.C. 448,454,392 S.E.2d 477,481 (Ct,

App. 1990) (holding where the ground for objection isnot stated in the record, there is no

2 .
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basis for a'ppellate review).

Trial counsel’s objection to the solicitor’s closing argumentwas a,general objectic;ﬁ.
He did not give any specific grounds for the objection anci only now on appe;I raises the
iSSLlle of burden shifting. _(R.p.302). There can. be several reasons to gbject to a closing.
argur;ient; arguingu" tl;acts not in evidence, gc;lden rule viélation, burden shifling, .and others.

: Beéauée no speciﬁcs.were given for the objection at issue, énd the trial judge overruled the
objection without eliciting inorefrom trial counsel, theré is nothing for this Court to review.
Therefore, this issue is not preserved for review. ‘

. Should the éou"rt elect to decide this issue on t.he mexits, the Respondent submits the
trial judge did not err because the argument was not burden sh'iftin.g.

A trial court is allowéd broéﬂ discretion in'deéling with the range and pfopriety of
cIosing argument to the jury. State v. Condrey, 349 S.C. 184, 195-96, 562 S.E.2d 320,325
(Ct. App. 2002'). Otdinarily, a court's rulings on sucl; matters will not be-disturl;ed. _I_d_.', at
196, 562 S.E.2d at 325-26. An appellate court must review the argument in the context of
the entire record. St:;te v, Patter ou, 324'S.C. 5, 17, 482- S.E.2d 760, '}66 (1997). “The
relevan; guestion i;s..whether the soli;:itor's comﬁehts S0 infected the trial with unfaimess as
* fo'tnake the resulting obviciion 4 dénial 6€ dié process.” Id.,

The Respondent subiits the solicitor’s éloéing argument wasnotburdeit shiftingnor
did it infect the trial with unfairness so as to deny d.ue process. When re;ad in context, it'is
clear the solicitor. was recitirig the plethora of evicience against Appellant in Qrd;ar to
- demonstrate that the State.hac'l met its bl'n‘de['l :of proof; he wa§ not shiﬁfng the burden to

Appellant, (R.pp.301-302).- Immediately after the objection was made, the solicitor

4
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discussed that the State was required to prove Appellar;t’s guilt ‘oeyond a reasonable doubt,’
not beyq‘h’d‘ﬁl}‘ doubt.” (R.p.3 02). The R‘esponéqpt submits the solicitor’s argument was his
way of l'ét;t.ing the _]ury icnow that the State did not have to prove each element beyond all
doubt, but that it was required to prove each element beyond a reasonable doubt. He‘ was
aréuin gto thg j ury that, cox?sid{a{ing all the evifignce against Appellant, the State had met the-

burden of proving Appellant’s gm([,t beyond areasonabledoubt. The Respon'dent submits the

-solicitor’s_closing argument was appropriate and did not shift the burden of proof to the

Appellaat.
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I8

The trial court properly refused to ,allﬁw defense coﬁnsel to impeach the victim
with- 2 pending charge of counterfeiting goods when the victim’s testimony was
irrelevant to any evidence rjelating to Appellant andAwhen the testimony was not
proffered, thus any alleged prejudice is'purely speculative,

The Respondent submits the trial judge properly ;eﬁasgd to allow trial counsei to

'impeach the victim with a pending charge of counterfeiting goods when the witness’s
testimony did not in ar'l’y way implicate Appellant, Ax}y testimony about a pending chargé
against the victim was irrelevant.’ In addition, as no proffer was made, no prejudice has been
showﬁ. Moreover, even ifthe judge erréd in not allowing the impéachment evidence, it was
‘harmless due to the ox)erwhelﬁling evidence agal;nst Appeltant.

For evidence .to -bé admissible, it must be relevant. Rule 402, SCRE. Rcle;vant
evidence is “evidence having any tendency to make the existeﬁcé of any fact that is of
consequence to the detem_lination of the actio'n_more p'robabie or [es}: probable than it WOL’I- 1d
be without the evidence.” Rule401, SCRE. “Evidence is relevant if it tends to establish or
make more or less probable somie matter in issue upon'ﬁhich it directly or indirectly bears,
and it is' not required that the inference sought should necessarily follow' from'the fact
proved.” State v. Sweat, 362 S.C. 117, 126-27, 606 S.E.2d 508, 513 (Ct. App. 2004).
Relevént evidence may be excluded where its probative valueis substantially outweighed by
the danger of unfair prejudice. Rule 403, SCRE; State v. Pagan, 369 S.C. 201, 210, 631
S.E.2d 262, 266 (2006). A trial court's decision regarding the comparétiye probative value
and prejud:icial' effect-of bvidéncc sh(;uld be'reversed o.nly in exceptional circumstances.

State v. Mcleod, 362 S.C. 73, 81, 606 S.E.2d 215, 219 (Ct. App. 2004). Determination of'

relevancy is largely within the discretion of the trial court and will not be reversed absent an

6
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————— e -

. onappeal.

abuse of that discretion. State v. Sweat, 362 S. C at 127 606 S E.2d at 513.

Generally, the failure to make a proffer of excluded evidence w1ll preclude review

State v. Schmidt, 288 S.C. 301, 303, 342 S.E.2d 401, 402-403 (1986). Where no

. profferofexcluded testimony is;made, the court is unable to determine whether the appellant

was préejudiced by the tn'al éonn's'reﬁlsal'to admlt tlle testimony into evidence. State V.
Jackson, 384 $.C. 29, 34,681 S.E.2d 17, 15 (Ct. App. 2009). Where trial cotitt refuses to
allow a proffer of testimony, but the nppellate oot'irt can determine from the record what
to'stimony was inténded to show, this C.o'!lrt Wlll address the ments State v. Schmidt, at 303,
342 S.E.2d at 403, | |

" While Rule 608(b), SCRE allows cross-examination ofa witness about prior bad acts
to impeach a w:tnesses ceedibility, the Respondent submxts that the victim’s credibility was

not relevaat to the case against Appellant Appellant argues that he should have been

allowed to cross-examine the victim to show blas orlack of credib llxty, however, the victim?’s

'te_stlmony did not in'any way implioate Appellant, Appellant'w‘bas identified by a sweaty

palm print left on the door of the store where the armed robbery took place. (R.pp.57-58;
pp-111-113; p.143). Based on the palm print, a search warrant was obtained and several
items matching the ones sold at the store along wi'tli ta'gs'ldentical to the ones used at the

!

store were found at Appellant’s house. (R pp 90~9l pp.120-123; P. 136; pp.160-162). In:

. addition, a gun was fourid in thetrunkofacaratAppcllantshouse (R.pp.118-119; p.121).

That gun had blood on it wh1ch was found to be the vuctxm s through DNA testing.

R pp.200-202). The victim dxd not xdentlfy Appellant in fact tnal counsel was able to

argue in closing that the victim specifically stated he did not see Appellant in the store
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during the robbery. (R.bp.277-279; pp.50-51). Thus, éhc victim’s testimony was not relevant
to the case against Appellant ekcept asto describethe events that occurred during the robbery
and the officers also testiﬁqd to these events. The trial judge did not abuse his discretion in
this.case. | |

Thé Respondent further submité that because no proffer was made, no prejudice can
be sho%.. Trial counsel.merely informed the judge that he wanted to ask the victim if he had
a pending charge. ‘Trial counsel arguc_:d he’ shoulld,be allowed to ask the victim about a
pending charge for cbpnterfé,itin_g ggpds to show hé had an incentive to testify in the‘way the
State wanted.. He argued that under‘a Rule 403 analysis, he _should be allowed to cross-
examine the victim about the charge to show bias. (R.pp.2-4). However, this'testimo ny was
never proffered and the victim never testified that he was or was not charged with a crime,
nor did he testify when the charge, if it exis’;ed, arose. The Respondent submits that it is
entirely possible thatthe victim was charged some time after the robbery occurred and that
the victim’s stozy-was the same at trial as it was at the time of the robbery; thus, no prejudice
could arise. Without a proffer, this Court cannot determine any prejudice and thus ca:_uiot
review this issue.

The Respondc;nt. funhc;r .s.quits_for Fhf? _nqgégqs, lis?ted‘p;e_.viously, even if the trial
court erred in- x;ot a'll“ox‘,vi.ng‘ ;trial counsi_ellto c;'osé-exmnine ‘thc; victim about this charge, no
prejudice car; b'e established Qhe_n the ;'i;:tim«’s testimony in no way implicated Appellant.
Appel]ant. was identified as a susp‘ect Eccause of theAﬁngerp.rints onthe door, ot because of

anything said by, or witnessed by, the victim. Thus, any emor, if it existed, was harmless.
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CONCLUSION -
" Based on the foregoing, Respondehtrespeétﬁjlly submits that Appellant’s convictions

and sentences should be affirmed.
Respectfully submitted,

HENRY. DARGAN McMASTER
Attorney General

JOHN W. McINTOSH A
Chief Deputy: Attorney General

SALLEY W. ELLIOTT
- Assistant Deputy Attorney General

JULIE M. THAMES:
Assistant Attorney General

DAVID M. PASCQE, JR.
Solicitor, First Judicial Circuit

BY:

. /'_A
JPLIE M. THAMES
. Office of the Attomey General
Post Office Box [1549
Columbia, SC 29211
(803) 734-3727

ATTORNEYS FOR RESPONDENT

.+ " February 1, 2010.-
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THE STATE OF SOUTH CAROLINA
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AFFIRMED

Appellate Defender Robert M. Pachak, of Columbia, for
Appellant.

Afttorney G'eneral Alan Wilson, Chre'f Deputy Attorney General
- John W. Mclntosh, Assistant Deputy Attorney General Salley
‘W. Elliott,and. AssrstantAttomey General Julie M. Thames, all
of Columbia; and Solicitor Scarlett Anne Wilson, of
Charleston, for Respondent.

'ER CURIAM: Darrell Goss appeals his convictions for kidnapping, essault and battery with intent to kill,
ind armed robbery, arguing the tiial court erred in the following: (1) overruling Goss's objection to the Statt
losing argument and (2) refusing Goss's request to tmpeach the victim with the victim's pending charge o

ounterfeiting goods We aff rml] pursuant to Rute 220(b)(1) SCACR, and the following authorities:

.Asto whether the trlal cotirt erred in overruhng Goss s objectron to the State's closing argument, we note
reservation was questionable but affirmi on the merits:- State v. Patterson, 324 S.C. 5,17,482 SEE.2d 76
'66 (1997) "[Al trial [court] is vested with broad discretion in dealing with the range of propriety of closing
irgument, and ordinarily his rufings on such matters will not be disturbed."); id. ("[Appellate courts] must
gview the argument in the context of the entire record. "); id. ("The appellant has the burden of showing tha
iny alleged error in.argumient deprlved him of a fair trial."); id. ("The relevant question is whether the [State
omments so infected the trial wrth unfalmess as to'make the restlting conviction a defial of due process.

. As to whether the frial court erred in refusing Goss's request to impeach the victim with the victim's penc
harge of counterfeiting goods: Fields v. J. Haynes Waters Builder