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STATEMENT OF ISSUES ON APPEAL

1. . Did the circuit court éorre'étlb’-;dgtermine that Great American Insuriance Co‘mpa_ﬁy
(“Great American”) had a duty to defend its Insureds based on Great American’s admissions,
the allegations of the underlying action, and the applicable policy language?;



) -‘(:9""‘4 B

STATEME ‘OF THE CASE AND FACTS

I TheUnderlying Action. 4.
‘Tilghman Beach and Racquet Club is a condominium community in North Myrtle Beach.
Onv July 7, 2016, Jill Keck Humphries, Dennis “L'Jehnson, Jr., Delona Penny R_?ice, Whitmel L.
Brown, Jr., Gary Steven Robinson, Elizabeth Erin Humphries, and Nancy H. J ohné_on (“Plaihtiffs”)
ﬁled their original Complaint against Ti'lghm.a_n ;Beach. and Ragéjuet C'lub; Condominium
Association, Inc. (“HOA™) and the members of its Board of Directors (collectively, “TBRC”).
(Complaint, R.at ). Plaiﬁtit‘fs alleged numerous causes of a_cfion stemming from what they
.perceived as failures by TBRCv,tO'rﬁa‘intain adequéte-.re's"er\/es for. the fepair of cemmon elements
:f.efind' to maintain 'é'deqli'ately the COmmon elen:lents of the condominium community. (/d.). Among
other things, Plaintiffs sought to recover alleged dimintition in vahie of the Piéifitiff§°'i-hai§iaual
cohdominium units. (/d 99 51, 64, 65, R. at ). Afer prelgmma'ry":'rn'oﬁoigf-prac_ﬁc‘e', which
:iﬁ'cl'ude‘d a removal and fehiénd" and several éniended pleadillgs, Pl‘a:intiffs‘ 'ﬁleaséiThirci Amended :
Complaint on March 8, 2017 that TBRC timely ariswered. (':rliird:Alnended"c5§1§1aiht;'Aﬁs'w‘ef,

to Thitd Amended Complaint, R. at _" ).

! The parties agreed to the remand of the underlying action based on Plaintiffs” stipulation that .
“Plaintiffs will seek to maintain this lawsuit, whether in state or federal court, solely and only in
their individual capacities and will not seek to maintain this case as a class actlon or derivative
_action.”: (Stipulation, R. at. ).. - : : '

2 The Third Amended Complamt repeated the same material allegatlone as the earlier complaints
and provided additiorial factual ‘allegations as to the members of TBRC’s Board  of Directors:
(Compare Complaint, R.at _—_ , Amended Complaint, R. at , Second Amended Complaint,
R.at _ -, with Third A’mended Complaint, R, at ). Plamtlffs Complamt Amended
Complamt Second Amended Complamt and Third Amended Complaint are collectwely referred
to as “Complaints.”



..‘i‘, ,(_A.‘ T

iI._ TBRC sues Great Amerlcan

On March 28 20‘7 TBRC ﬁled a Consent Motron for Leave to ﬁle a Thlrd Party
Complaint against Great American, which was granted on May 2, 2017. (COnsent Motion, Order,
R.at ). On the same day, TBRC ﬁled the Third-Party Complaint, alleging cglaims for breach
of-con ract attorney s fees under S. C Code Ann- § 38- 59 40 bad falth and declaratory Judgment |

Y
TBRC attached and 1ncorp01ated into the Thlrd Party Complamt a copy “of ExecPro Commumty
Association Solution Insurance Pollcy No EPP3654704-01 with a Policy Period; of February 10,
2016to February 10 20]7(“2016 Pohcy ) (Third- Party Complamt R. at___) Great Arr\errcan
fled an Answer on July 10, 2017, whlch attached as separate exhlbrts, copres“of_:‘ (l) Eg(ecPro
',C-;onnnunity Association So]‘.ution Insurance Policy No. EPP3654704-OO with a 'Policy:Period of
Fébruary 1 9,-'2615 to February 10, 2016 (2015 Policy”) and (2) the 2016 Policy (the 2015 and
'-5:016 'Policies are collectively reférred to as the “Great American Policies”'.)"- (Answer and Exhibits,
R at _) On August 30, 201 7 Great Amierican filed an Amended Answer and Counterclalm
| addmg counterclalms for. rescission of the Great American Policies: (Amended Answer and :
Exhlblts R at__) 3
| A The Great Amerlcan Pohcnes and Great Amerlcan s adrmssmns -

The Gréat American .Polrcres provide director and officer (“D&0”) coverage'on é""cléiﬁqs

r‘n‘ade'basi's as follows: | | |
' Section L Insurrné'Agreenaents
A 1f during the Policy'Period‘or the Discovery Period any Claim is t‘rrst r'n"ade.' 5

~ -against any Insured Persons for a. Wrongful Act, the Insurer shall pay on behalf o
© . of the Insured Persons, Loss and Costs of Defense resulting from sucb Claim;

3 This ¢laim- for recission came more than .a year after Great American received notice of the
underlying action on July 13, 2016 (See Third- Partv Compla1n1 at ‘ﬂ 12 Amended Answer and
Counterclaim at q 10 Roat ). ~




’ ,except for any ‘Loss and Costs of Defense whreh the Orgamzatlon or anv
- Subsndlary actually pays as 1ndemn1ﬂcatron i
: ‘f

B. Ifdurmg the Policy Period or the Dlscovery Perlod any Claim is first made L
against any Insured Persons for a Wrongful Act, the Insurer shall pay on behalf
of the Organization or any Subsidiary, Loss and Costs of Defense resulting from

" such Claim, but only to the extent the Ofganization or any Qubsrdlarv is requrred

_or permitted by law to indemnify the Insured Persons.

E
"»

C. Ifdurmg the Policy Period or the Discovery Period any Clalm is frst made
against the Orgamzatlon any Subsrdlarv or the Property Manager for a
Wrongful Act, the Insurer shall pay on behalf of the Organization, any
Subsidiary, or the Properly Manager, Loss and Costs of Defense: resultmg from A
such Claim. :

“The Insurer has the right and duty to defend any Claim to. which this insurance.
applres ev en if the allegatlons of. oUC"l Clarm are 0rroundless false or rraudulent

(3015 Policy, 2016 Policy, R. a,t____,__).“‘ ‘,_

| Great_ ‘Amer‘_i'c_an admrtsthe authentrcrty o’t;'th:'e GreatAmencanPohcresand that the 2016
Policy i's' tlie éom}-ouiﬁg'pdlicy Wlthres'peetto TBR’C"S::elaim. (Amended Answer‘ﬂﬂ 56 34, R.
at ) Great Amerrean also admlts the authentrcrty of the Complamts (See Id ‘H 7 38, R.at
) Great Amerrean admrts that TBRC 1% an Insured as deﬁned by the polley (Id ll 5 37
at ‘_), that t‘he‘Compla’mts allege a clalm within the Policy Peno‘d for the ZOlo Poncy' t]d. q 8,
R.at ), -and that the Complaints in_‘the underlying ae_tio_n allege Wrongful Aets _‘by the Insured
for purnoses ofthe 2016 Pohcy (]d 19, R. at s ‘ | -
| ,‘ On the issue of notrce Great Amerrean adm1ts receiving demand letters from TBRC dated
August lO, '2'01 6, AugUSt 25, 2016, 'and No'\ie‘mb'e'r 3, 2016, and adrni'ts' that it deni'ed eoveragé'and

‘a defense to TBRC, its Insured, in this matter. (/4. § 10, R. at ). Great American furthet

4 The terms in bold are deﬁned terms wrthm the Great American Pohc1es TBRC has capltahzed
all termq detmed in the Great American Policies throughout this brief. Kl

> The same is true with respect to Great American’s Second Aniended Answet arid Counterclaim,
.which was filed after the motion at issue was heard, but before the circuit court entered its order
(See Second' Amended Answer and-Counterclaim at-949 5, 6, 8, 9 Roat .. ). o :

4



admlts-‘the authentici'ty of an August I, 2.:016 1ettef'iﬁ' \'-\"hich“ lt ac:kn'ow'ledged recelvmgno‘uceof
the underhng action on July 13, 2016 (Ia’ 'ﬂ‘ﬂ 11 R. at ) Great Amerlcan also admits the

authent1c1tv of a November 3, 2016 letter transmlttmg a copy of the Plaintiffs’ Second Amended

o be
e

_Complarnt., (Id 1{'10, R.at_ ).

Great American. does not d1spute that TBRC’s claim wrth respect fo the underlyrng action
falls within the scope of the coverage language It, mstead argues that certam pohcy exclusrons
apply. In its Statemeént of the Facts in this appeal, Great Amertcan(agam- admxts_‘:theexrstence of
the Great American Pol'i.cies, that TBRC is an I‘nsured, and that the'Complaints m the underlying
dc:‘uon co'nstitute"claims all.e‘ging' WrongfulActs:under the 'Great American- Pohc1es B

B TBRC moves for Judgment on'the Pleadings as s to Great Amerlcan $ duty t
defend in the underlymg actlon _ :

‘_ On January 15 2018 TBRC filed a Motion for Judgment on the Pleadlngslas to Great
Amerrcan s duty to defend (Motron R at ____). The grounds-for th1s motron were that-,.Great |
Amerrcan s Amended Answer adm1tted facts estabhshmg asa matter of law that Great Amerrcan
had a duty to detend TBRC in the underlymg actron N .

On F ebruary 23 2018 Great Amerlcan ﬁled a Motron to Amend w1th a proposed Second
Amended Answer and Countercla1m ( Motron and Proposed Answer R at ____.) In this proposed
Second Amended Answer and Counterclalm Great Amerlcan sought to allege for the trrst t1me
that the 2015 Polrcy controlled. (See id- at: 1l 6; R at __) Both motions were heard on March
27, 2018."

" On April 23, 201 8'-,':the circuit court entered an order alloWing GreatAmer1cant0amend
its answer and counterclairns,_ but only -‘as":t'o "pvolic’y defe'nse's' and counterclaims'tltat hadallsen
srnce 1t filed its amended answer (Order, R'.'at __ ). Great American was not alowed 10 amend

its answer and counterclaims to assert that the 2015 Policy controlled. ([d.,')'. Great Arner‘ican"ﬁled



a Second Amended Answer and Cou'ltercla1m on Aprrl 43 2018 whlch among other thmgs

' voluntarrly deleted the rescission counterelalm for the Ofl6 Pollcy (Second Amended Answer
and Counterclaim, R. at )

On lune 15, 201 8, the circuit court ente'r“ed an order on TBRC’s Motion for Judgment on
the Pleadmgs granting a declaratory Judoment that * Great Amer1can had and has under 1ts‘ 2016
Great Amerrcan Policy, a duty to defend Defendants/Thrrd Party Plaintiffs .. . . against the
allegat1ons in Plamtvffs orlglnal Complamt and the allegations of the Complalnts subsequently
' ﬁled by Plamtltfs ” (Order, R. at ). Wrth respect to whether any exclu51on m1ght apply, the
,mrcurt court found that Great Amer1can had abandoned al! of its arguments. except those pertammg
to ;Exclusi‘on D(2) and “Oth’e'r insurance” and that Great Amerrcan had tar‘led to dernons'tr_ate that
'_any,othe'r ezcclusion"might-apply to the Complaints.® (Order at 9, R.at ___). As for Exclusion
D(2), the dircuit court 'fo'und" ' _that not all of the a]legatlons in Plamtlffs C omplaints
| uf,f,l"am'b:iguously‘ fall with the terms of [this exclusion]” and therefore the diity to :defehd"fémai'risf
-(Or‘der 'at'"lO, R. at ___) "The ’cirCUittcourt further found that'the"_r"e'-was not an “otherinsurance”
el{clusion' at issue hére because there was riof another policy in placécdvering th'e“‘s'a:me‘ risk and
same interest and because language of the pol101es at issue did not give rise to an exclusron (Order
i 13 R at___) S e L L - o =

Great Amer1can drd not seek to alter or amend either of these orders Instead on June .42

2018, it trled a Not1ce of Appeal solely as 10 the order granting ludgment on the Pleadmgs S

6 Although Great Amerlcan refers to Exclusrons G and H in its Statement of Facts it does not
make any argument or cite any cases with *espect to these' exclusions; therefore; ‘any argument
relating to these provisions has also been abandened on appeal. See Shealy v. Doe, 370 S.C. 194,
205-06, 634 S.E:2d 45; 5 (Ct."App. 2006) (“{W]hen an appellant fails to cite any supportmg
“authority. for his posmon and makes conclusory arguments the appellant abandons the i issue on .
appeal Mo e o L el v



STANDARD OF REVIEW

Thrslappeal arises from the grant of Judgment on the Pleadmgs as to some bdt not: all of
the claims raised by TBRC agamst Great Amerlcan F he circuit court consrdered the pleadmgs
and their attachments and found that the 2016 Pohcy requrres Great American to defend TBRC in
the underlymg action. In reachlng thls result the circuit court 1e11ed on Rule 12(c) SCRCP and
S. C Code Ann. § 15- 53-20 (authorlzmg courts to declare “rights, status and other legal relatlons
whether or not further_ rehef is or could be cl’armed-” under the South Carolina Unllfvorm. Declarator){
Judgments At (S.C. Code Ann, §§ 15-53-10 through -140, the “Act”) and Rnle_ 54(b), SCRCP
V(_‘“'[_vw]‘hen m'ore'_than' one claim for relief ii‘s:pre“sented-invan'- acti:(jn, ‘wheth_e:r as a c_t.aim._ ..or thtrd-
party cléi'hﬁ " . the court _may3 direct the entry of a‘ﬁn”al' judgment as {6 one or more but fewer than
,_‘a—liliot‘ th!‘eclai’r"ns or parties‘ only upon an 'exp‘[ress determination that there is o tj'L‘i's'tfr"e":a“so:n;for delay
anduponan express direction for'the'ent'ry'of jndgmerit.;").' (Order, R. at _~_)

q 'EA"snoted by Great Arﬁerican ‘:S'ou'th' Carolina courts consi‘d‘er'ind‘gment onthe p]eadmgsto
bea drastic procedure. ()éércagh v S.C Elec. & Gas Co., 364 5.C. 569, 572, 614 SE2d 619 620
(2005) Asa result “pleadmgs in a case should be construed ]1berall) and the Court must presume
all wel.l pled-facts. to be -true so that 'substantla] justice is done be_tween the parties.'7’ - Howe"vér,u
:“[é]"motion'forjndément'on‘t‘he.‘pleadingﬁs shOuld he‘ sUstainedi when, und'.er'the adjmitte.d facts, the
movmg partv would be entltled to Judgment on the .merits, .w1thout regard to what the frndfngs
mrght be on the facts on whrch issue ISJOIHGd > Wooten v, Standard Llfe & Cas [ns Co 239 S C
243 248 122'S.E2d 637 639 (1961) (quotmg 41 Am. Jur Pleadzng § 336) “It has been held
that a Judgment on the pleadmgs is allowable not for lack of proof but for lack of an 1ssue hence
1t is proper where the pleadmgs entltled the party to ]udgment w1thout proof as where they dlsc]ose
11 the facts or where the pleadmgs present no issue of fact or where the pleadmgs under other

crrcumstances, present an immaterial 1ssue.” Id, 122 S.E.2d at 640.

-




‘With réspect to the circuit c‘ourt{s‘ analy91§ ofthe Gre’a%'t: American Polieiééﬁ"c’fonst‘ruct'ion of :
an unambrguous contract is a matter of law for the Court Peai son v. Church of God 325 S.C. 45
54, 478 SE. 2d 849 853 (1996) (citing Renral Unzf Serv 0/ Horence [nc v. Dua’ley, 278 S C
674,676,301 S.E2d 142, 144(1983)) In addition, ' “
..”WOI‘dS in insurance contracts are to be given their ° plain" ordinary and ‘ponular o
‘meaning.” Whitlockv. Stewart Title Guar. Co.,’399 S.C. 610, 732 S.E.2d 626 (2012).
(internal citations omltted) Whether language is ambiguous is a questron of law for

~-the Court, and any ambiguous terms are to be construed liberally in favor of the.-
insured. /d. Further, exclusionary terms in a policy are narrowly construed to the

benefit of the insured. McPherson v. Mzchzgan Mut. Ins. Co., 310 S.C. %16 426 -
S.E.2d 770 (1993)
1Hutchms0n v. leerty Ll/e Ins. Co. 404 S C "0 23 743 S. E 2d 827, 829 (20]3)
EE T | ' ARGUMENT
: v."Under""Soufh Caroii'na'law a liability insurer like GreatnAnre'riean'nas’twd" separate. dutles
16 its Insureds the dutv to 1ndemn1fy and the. duty.to defend. Ciry of Hartsville v. S.C. Mun. Ins. ,
& Rlsk Fm Fund 382 S C. 53J, 543 677 S.E. 2d *74 578 (7009) The duty to defend is drstmct
‘from and broader than the duty to 1ndemmfy 1d at 544 677 E 2d at 578 Ross Dcv Co;p v,
F_Irema);q__;.Func{_zln.s. §01‘31809' FSupp2d 449,__ 457“(D.S?C‘ ./__Ql 1. Fhlsvappeal i:;sfolelyirelates to
Great Amerlcan’s duty'to defend. | | o |
"The derernrination of whether there is a"dut.y to defénd'is made by examini-ng the 'a]lega‘tion.s
of the comnlaint again‘s.t the insured in light of the"'applicablepolicy'language'.. Czty Q/'Hartsvilfé,
382 8.C. a£'5'44"6"7'7"é E.2d iat $78; Walierboro Cmty. Hosp. v. Meacher, 392 $.C. 479, 491709
SE. 2d 71 77 (Ct App 201 1) South (“arolma courts requrre that the pollcy be broadly construed
in favor of the msured and thus in favor of the duty to defend See e.g., T own of Duncan v State
_Bz;zdget & Cont'r‘olle.f, 326'S.CA‘. 6, 13, 482 S.E.2d 768, 772 (1997);'_T0rrii.‘zgtfon‘ Co ‘v,f A’ethd Cas.-
& Sur’ C'o.';"zé4'_slﬁ'c. 636, 643, 216 S.E.2d 547, 550.(1975); 14 Couch on Ins. § éodir 2 3id ed.).
if"éh'e:"'unde}l;viﬁg E'c'o‘r.n'plainfv"ag.ainst the insured creates “a poissibility of coverage under an



i.nsnrance .poli,cy,,the inshrer is o(bl;igate‘dy 't_otdjefend.” szy ofHa;tsvzlle, 382 SCat543, 677Sh2d

at 578 (e:rnp_hasils' added)j_: The circuj__t court’shorder in_c_luvd’e,s;-a l‘engthy discuss_.ion,of this::Quty,. which

TBRC incorporates here by reference. (Order at 5-7, R. at ). Great Anrerican does not

challenge this standard in its appeal, but instead' argues (1) that the partial gran‘té’of Judgment on

the Pleadings was procedurally inappropriate, (2) that the “property damage”. e'-?_'xclLision applies
and precludeS-COverage, and (B)Vthat an “other insurance” exclusion a;'ﬁl;iés and rendets Great

American’s»obli'gations excess rather th‘an'nprimary. ' |

Lo r’.l"he 2016 Policy controls. |

E ‘The circuit court found that the 2016 Policy Controls, (Orde‘r.at $R.at ). Great
zAmerican®does not appeal that? finding, but spends much of its brief trying to s'owzconf’_usio'n:b:y
discussing the 2015 Policy.

e As 'ch's'c‘ussed abo\)e',; Great American admits that two separate insurance policies, with two
ggeparaté policy numbers, "preni’iunds, policy periods and declarations pages, wer’e‘;’iSsu'e'd"b)'} Great

‘American to TBRC, the 2015 Policy and the 2016 Policy.” Although Great :Amé;iéaﬁ-“coﬁéedés‘-‘ih

its‘_vStat‘em‘ento'f the Facts that it issued two separate policies, it attempts to distract from this fact
| by characterizing the 2016 Policy as a renewal of the 2015 Policy and clairning the two policies
were 'on:ecornrnon “Policy” Wit‘n'd'ifferen‘t.policy'oerio‘d‘sﬁ -

. “This at empt nlust fail. Under South Carolina law the renewal of an msurance pollcy evén
1f it contams the same terms constltutes a neW contract between the parties. nght v, State Farrn .
Mut Auto Ins Coi 297 S. C 20 22, 374 S.E.2d 520 522 (Ct App 1988) (“general rule is that
the renewal ot a pohcy of i 1nsurance for a ﬁxed term is in effect a a new contract and must contam
all the essentlals of a valld contract”) Thre oem getown Steel Co., LLC 3 18B.R. 313 331 (Bankr
D S C 2004) ( South Carollna holds that a renewal ot an insurance contract 1s ‘a new contract

unless the pohcy-requnes both pames to renew and no terms o_f the pohcy (mcludmg the prernmm),



are»chang'ed:frolm. year fo-year.”).: llere nothlhg inthe 201 5 l:’iblicyreqmred both T BRCZ andiGreat
American to ‘renew. the 2015 Policy in; 2016 (Great Amerrcan Policies, R at’ _____) Thus the
2015 and 2016 Pohcres are different p011c1es for purposes of South Carolina law.

Furthermore Great Amerlcan repeatedly' stated in its coverage denial letters that the
relevant Pollcy Per1od was February 10, 2016 to February 10,201 7 Wthh is the Pol1cy Per10d of
the 20]6 Poltcy (8/1/16 letter 10/12/16 letter 11/28/16 letter R. at ___) As a result Great
American is now estopped from asserting that a different policy applies because a llab1l1ty carrier
_,rs‘ubound by the defenses presented in its coverage letters. See Was’hmgton v. Natl‘ [ Serv. F ire ']ns.'
Co. 9525.C. 635, 641, 168'S.E.24 90, 92-93 (1969) (“It is well settled that an insurer which fias
dz'e?'nied ‘Coyerage’on’“"s'o:m'e.'othe"r basi'ls is precluded from de'feriding' again'st an action on a l1ab1hty
_ ?onéy o'n theground that the'vlnsured‘.fail'ed'-to comply Wlth its:'requ‘irements 'as to notlc‘e and
forwarding 'of"su'i.t papéfé.”); Baldwin v, Metro. Life Ins. Co.; 176 S.C. 250, 186 SE.31 (1’935-5"')‘
r(ﬁndmg that an insurer’s fallure to assert a three month 1nvest1gat10n perlod before denymg
;‘plamtlff’s clalm constltuted walver ot that prov1sron in the insurance contract) :

Similarly “as “discussed “above, Great Arerican’s ansWers re'peatedly ""re'ferenc"e?‘- the
controlllno polrcy number heré as EPP3654704- 01; the 2016 Polrcy 7 By way of example each
answer “Craves reference to pollcv number EPP3654704 01 for its terms and- condmons ” adm1ts
that Plalntlffs Complamts here ‘meet pol1cy number EPP3654704 Ol $ deﬁmtron ofa Clarm;“.
admlts that Pla1nt1ffs Compla_mts ‘.‘allege acts or omissions by the Thrrd-Party Plg_n-ntxfts that meet
' policy number EPP3654704-01 definition of *Wrongful Act,” as that termls Jefined in he

policy,” and asserts “one or more exclusionary clauses. in its policy ' of insurance number

7 Great Amer1can s motron to amend its answer on this po1nt was’ aemed by the crrcult court..
(Order ‘R:at__- ) Great American has not appealed that ruling.- ' - S
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EPP3654704 Ol > as aubabsis for ‘,lusmg to defend. (bee Answer 19 6 8, 9 and 27, Amended

_Answer ‘1]1]6 8,9, 77 Second Amended Answer ’1[‘1[6 8, 9 and 27 R. at__ ). These admlSSlOHS
are bmdrng See Johnson v. Ale‘cander 417§3 S. C 196, 202 775 S E 2d 697, 700 (2015) (“Partles
are generally bound by their pleadings and are precluded from advancmg arguments or submlttmg
evrdence contrary to those ‘assertions. ”) (c1tmg Elrod . All 243 S, C 425 436 134 S. E 2d 410
416 (1964)) | R
Fmally, the language or both Great Amerlcan Policies establishes that the apphcable pollcy '
_ is the 2016 Polrcy. Page 1 of each policy states: “THIS IS A CLAIMS MADE POLICY.”
(Amended Answer at Exs Tand 2, p. .1,R. at _) Insurmg Agreements A, B and C in'Section -
'I ofeach polrcy prov1des coverage for © anv Clalm [that] is first made agamst any Insured Persons
for & Wrongfu'l Act. . ” during the Policy Period. (/d). A claim includ'e's““a'civll' 'p'r(')ceedin"d
commenced b'.y' service of a complaint . (ld atp.2, R at __) “The Claxm here is the orrgmal ,

» ,Complamt in the underlvrng action, whrch was filed on July 7, 2016. Thrs date hts squarcly w1th1n

the Pol1cy Perlod for the 2016 Pollcy

8 Great American attempts:to avoid the plain language of the 2016 Policy by- asserting ‘that
Plaintiffs’ claims “relate back” to the 2015 Policy because they are the same ‘claims as those
discussed in the April 2015 lettér of Steele B. Windle, which Great American received in-April
2015.. As an initial matter, the circuit court did not allow Great American to amend its answer to
take this position.: (Orderand Exhibit A, R.at ___ ). In the April 2015 letter, Windle threatened.
to bring a lawsuit. as a plaintiff rather than seeking a defense for an action in which he is a
defendant. Moreover, the matters raised in that letter are unrelated to the allegations raised in
Plaintiffs’ Complaints and thus, they are not the same clalm (Compare Letter; Rat | with
Complaints, R.at ). ‘ - '

11



» Jto""'{defend under the 2016 Pohcy

IL .. Creat'American'has a'd‘u't
A Given Great American 'S admlssmns, the clrcuit court correctly granted
TBRC’s Motion for Judgment on the Pleadings with respect to the duty to
defend. :

As discussed earlier, Great American adinits the authenticity of Plaintiifs’ Complaints.
Those Complaints, when, construed broadly in favor of TBRC, elearly allegefa' possibility of
coverage under the 2016 Policy given the’ admissions contained in Great ’Amerlcan s answers
Allstate Ins Co . Wzlson 259 S. C 586 592 193 S.E.2d 527, 530 (1972) (“1t 1s generally
recognized that the insurer is under a duty to defend a suit against the msured where the complaint
in such_Su'i_t-*aileg'es a stat‘e”of facts within the coverage'of the pohey ”). Great -American-'s pl’eading's
Ho 'vnot diSpute this:‘point.’l"‘Instead-, Great Arnerioan argues that t‘he g'ra_nt‘_o"f Judgmem on th‘e
';"P'leadings as to'the?duty to detend vvas procedurally inappropriate hecause'it did not resolve ail o‘f
the issues .rais’eldi by TBRCor those presented in G_reatAm'erioan"s Counterclaiims.

""'_:"""'""i‘_ 1 . VJ‘udgrn‘ent on the "l’ieadings was al‘)P:l"Opriate under the Actandthe
o South Carolma Rules of CiVil Procedure : R

Rule 12(c) SCRCP provrdes that, “[a ]tter the pleadmgs are closed.hut vvithin such time as
not to delay the trial any party may move for Judgment on the pleadlngs ”( emphasis added) Thus
the rule may be mvol\ed by plamtiffs as well as defendants T he tacts required to demde the issue
of the duty to defend under the 2016 Pohcy weie undisputed and squarelv before the c1rcu1t court
at the pleadings stage | . |

| The admissmns and attachments to the pleadin.gs in this case clearly distmguish it troml
Wooten v. Slandard Llfe & Cas 1ns Co 39 S C 743 122 S E 2d 637 (1961) a case 01ted
repeatedly in Creat ‘American’s brief. In Wooten, the insurer sought Judgment on the, pleadings in
a coverage aotion seeking beneﬁt'sdunder a”lif‘e insurance polic"'y b‘eoause ‘thecorznplai'nt was filed

outside the statute of limitations. The circuit court denied the motion because theré were issues of
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fact relating to when the claim aeorqed and the effect of the'ganotice given. The} South Carolina
Supreme Court affirmed, noting: i

We cannot determine from the record betore us when the respondent had the right

to institute and maintain his action upon the policy in question. The record before

us does not contain (1) the policy in question; (2) the notice given by the

respondent . . . ; and (3) the letter of the appellant to the respondent . . . . The policy -

could contaln a. contractual limitation as to the time in which an actlon may be filed -
- upon such-policy: We cannot anticipate what factual conclusions would be reached

when the above mentioned policy, notice and letter are before the Court. , -
. Id. at 249,122 S.E.2d at 640. Itisthese facts;_bw'h'i_ch are markedly different from th,e.facts presented

- to the circuit court in this case, which drove the result in Wooten. The Wooten court acknowledged
that judgmenﬁ on the ple'adin‘gs' is appropriaite in othef cases. “Certainly, if t_h‘e fa’et:s were adiitted;
thenonlj an issue of law WOuld'be raised.” /d. This is exactly the sort of case the Wooten court

had in mmd The Comolai'nt_s in the underlying action ;;ind"‘the pleé.dings'és between T BRC and
- Great Arne_r‘ievanl,"to‘gether' With:the referenced' and at_‘g:éched"e’xhibi'ts; proifide‘ allof fthe"»admitted.
information required to thake a detérmination on the mierits of the duty to'defend’ ~~ "

Great American élso étte'mp‘rs to dodge the effects of its adrnissions by'citation‘to City of

Hartsville v. S.C. Mun. Inis. & Risk Fin. Fund, 382 S.C. 535, 677 S.E.2d 574 (2009) based on the
following quotation: “the’duty to defend may also. be detefmined by facts outside the complaint
that are known to the insurer.”. Relying on this isolated language, Great American suggests i
Section I of its brief that an insurer’s duty to defend can never “be resolved on a motion’ for
- jdd’gment on the -pleédings,wwithout'the de\}etloprnent'of a factual record to ascertain what Facts
mav be known .by-_'the' insurer outside the élle’gatio‘ns‘ contained in the pleddings.” 1Great American
did ‘not raise this argument 10. the circuit court and it is not prese:rved' for. this:Court’s review.

 Wilder Corp. v. Wilke, 330 S.C. 71, 76,497 S.E.2d 731, 734 (1998) (“It is axiomatic that an issue.
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cannot be raised for'the ﬁrsttime;on;;.appeal, but must'ha\{e' ‘heep‘gir{_giised tolalnd ruled upon by the
trial Judge to be preserved for appellate revrew 7).

Nevertheless City of Hartsvllle drd not change the general rule that ‘the allegationsof the
[underlymg complaint] determine the i insurer’s duty to defend.” 382 S. C at 544 67/ S.E.2d at
578 See Walde v. Asv n'Ins. Co 401 S.C. 431, 440, 737 S.E. 2d r63l 635 (Ct App 2012)
(“Quest1ons of . the duty of a lrabrlrty insurance company to defend a clarm brought agarnst its
inSured are determined b‘y‘the allegations of the third party’s complaint. . If [the] alleged acts
create. a possrbllrty of coyerage-under an insurance polrcv the insurer is oblrgated to defend ”’)
" -I,nstead, the'COurt merely' held that, where the underlyrng compl'arnt'drd not a’llege'a clarm po’ssrbly
«awithin the coyerage of the insurance policy, the liability carrier might neverthe_less have a duty to
.,defend rf fa,ets'ln' itsgfrle demonstrated a vpote’n'tlally covered claim.’ ;

In addrtron a. declaratory Judgment on Great Amerrcan S duty to defend‘was approprrate
» -under the South Carolrna Rules ofCrvrl Procedure and the provrsrons ofthe Act Rule 57 SCRCP
- provrdes that the ° exrstence of another adequate remedy does not. preclude a Judgment tor
declaratory re‘lrefrn _cases where it'is app‘rop‘rrate and ‘states that a crrcurt court may ‘order a
speedy‘ hearlng of an'actl"on for declaratory ] udgment and rn,a)f a‘dvan:ce"i't on 'the'v'c:a,lendarf’;’ Rule
54,SCRCP érsé{'c;'c‘)ﬁféﬁlpléte.s partial Judgments in approprlate.' cases R
: This'is cdnsistent' y\lith 'the 'A'ct"s' stated purpose, ‘which is “‘t'o settle arrd o afford relief from
uncertarnty and rnsecurrty with respect {0 ri ghts status and other legal relatrons lt is to be lrberally
construed and admrmstered - S.C: Code Ann § 15-53-130. Thrs purpose rs further reﬂected in
S C. Code Ann § 15:53- 30 (“[ Jny person .rnterested under a... wrrtten contract or other wrrtrngs
constrtutrng a contract e may ha\‘/‘e‘ Ide'te'rmined any question{o’f construeti'onz orvalrdrty arrsmg

under the . . . Contract . . . and obtain a’ declaration of rights, status or othet legal rélations
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the_reunder”) and’ S.C. Co’de_A.vr,r_n- '§,.1.1'35l-;:53;20, (“c'dti&' N:’oﬁj-.;.,record 'within-:the_ir r_re‘spe_ctive

jurisdictions shall have power to declare rights. status or other legal relations whether or not further
. . B 5 5

relief is or could be claimed.”). The c1rcu1t court S rulmg, whrch was based on the admitted facts
and contracts, was therefore also appropr1ate under these prov1s1onsrand prov:lded' relief from
“uncertainty and insecurity” with respect to the parties’ rights under the insurgnce contracts. at

issue. -

2. . Great American’s Counterclaim for recission does not render the grdnt
of Judgment on the Pleadmgs premature

Great Amerlcan argues_ ‘m_ | 1ts__ brr{ef -that its pending, but »_ur‘rpr'o.v_eh.., Countercla1m for
rescrssron ot the 2015 Policy preclt_lded the grahtl’ng_ of ludgmeht on the_Pleadinés__._ -T'.he__:‘faCt_l that
th :é;,?.irc__un court’s ruling did not resolye the entite case does not change the an.alysis ae_to whe_ther
J udgment o‘h' the Pleadings was proper wvith respect to the duty to defend The Act ahd the“R.L.lle’S_

rof C1V1l Procedure both contemplate partlal Judgments See Rule 54(b) SCRCP S C Code Ann

§1553209

% Appellate:courts in other jurisdictions have uniformly heldthat a court may enter a declaratory
judgment even though other issues, such as damages' remain open. See Powell:v. McCormack,

1395 U.8:486, 499 (1969); Nautilus liss..Co. v. " Winchester Homes, Inc., 15 F.3d 371, 379 (4th Cir.

1994), overruled on other grounds by Wilton v. Seven Falls Co 515 U.S. 277 (1995) A
declaratory judgment may. be entered to answer the particular question on Wwhich'a- declaration was
sought, even though litigation remains ongoing between the parties. Bank One Ky, NA v.

Woodfield Fin. Consortium'LP, 957'S.W.2d 276, 280-81 (Ky. Ct. App. 1997)(“thé mere fact that
litigation may not be terminated by the declaration is not grounds for denying declaratory relief
because. the - statute - itself -contemplates. that further litigation ~may - result.; If' an -advarice
determmatron of the rights, duties or liabilities of the parties will ‘eliminate-or-minimize the risk
of wrong action or mistakes,” then the court may make a declaration.”) (alteration in original)-
(internal citations omitted); Junkins v. Branstad, 421 N.W.2d 130, 134 (lowa 1988) (holding court
may not refuse declaratory “relief simply because such relief would not terminate the entire
controversy”); Kronovet v. Lipchen, 288 Md. 30, 59, 415 A.2d 1096, 1112 (Md. 1980) (court may
not “refuse a declaratory judgment ‘merely because it may be preliminary to further litigation, if
[the declaratory Judgment] te1m1nates and decides the pamcular legal questlon at, 1ssue ’”) B



& ln addmon as tound m thetcerUIt Court’sorder anddlscussed _'abovle,- the 20l6Pollcy
controlsand -there ‘.‘isf‘not'a‘. p‘éndmg clairn .for?r;e'cission of the 201 '6>'lP.olicy. '(Ord‘e’r" at 8,Second
g *Ar'nendedvAnswer and Counterclaim, Rit ___) Should this Court determine that the'20lS

Pol1cy applies, a pending clalm for rescission does not aftect the insurance company s duty to
defend until the pollcy is actually rescmded See Fed. Ins. Co V. Tyco lnt yi Ltd No 600507/03
| 2004 WL 583829 at >"6 (N Y. Sup Ct Mar 5 2004) (“Untrl [the insurer s] rescxss1on cla1ms are'
lrtrgated in its favor and the Pohcres are declared void ab initio, they remain in effect and bmd the
partles ) Gon. v, Flrsr State Ins Co 87l F. 2d 863 864—65 (9th (,1r 1989) (afﬁrmmg d1str1ct
‘court s order that msurer pay msured s detense costs after the” drstr1ct court held msurer S
‘Fscission action “in.abeyancé"’);llnd‘e_p, Pelr”ovc"he'in. ' Corp, V. detna Cas. & Sur. Co , 654_F.Suppf
1334, 1'345"“416‘"@.9.(:. 1986), rev'd in part on other grownids, 944 F.2d 940 (D.C. Cir. 1991)
(ﬁndmgthat insured”s primary carrie'r had 'duty to defend i‘t's' insured_until the ln'sttrer proved that
-che pohcy was negated by fraud”) Nar T Umon Fzre Ins Co. oszrr v BI own, 787 F. Supp 1424
"1427 n, 8 (S D Fla 1991) (court could not declare directors and officers pol1cy vozd ab zmno untll
the insurer’s t 1esc1ssron action was “fully lrtrgated ‘until then polrcy remamed in eftect) US de
& Guar Co V. Thomas Solvent Co., 683 P Suop 1139 1151- 57 (W D MlCh 1988) (whe'l
lnsurer motron for summary Judgment on rescrssron cla1m was demed due'to a genume d1spute
as to yvhether the 1nsured obtained the pohcy by fraud and mrsrepresentatlon tne insurer had duty
to defend) | - -
Great Amerrcan does not contend that the cases crted by the circuit court do not stand for
the proposmon cited or have been overruled. Instead, GreatAmerrcan q'uarrels '\\Euth whether 1t 1s‘b
‘:‘s’ettlédfla\.y’l that the duty'tod’e—‘fend continues 'until the insured 'a'cfu'all‘y prOVes,itsvl‘;escis,si'onclallh; .

~ Great American cites to folr casés that it contends stands for the opposite proposition. Thiee of
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these cases are Umted States ‘DIS'[I‘]CT Court orders from (,alrforma Of those thlee Atmel Cor, p V.
St. Paul Fire & Marzne Ins. Co., 416 F.Supp.2d 802, 80/ (\l D. Ca 2006) contams the referenced
quote although the d1scussron relates to 1n\gurance reclssron clanns in California generally and not
the specrﬁc issue here. Rocklin Park Place Condos Owners Ass'n v. Liber ry ]ns Underwrzrerv
Inc No 2 12-CV- 02247 TLN 2013 WL 4828154 (E. D. Cal Sept 6, 2013) 1s an unpubllshed )
order followmg Amtel The thrrd case does not relate to the stated propos1t10n at all See Ironwooa’
Counrry Club V. Lzberty lns Underwr iters, /'nc No. EDCV13 00996- VAP(D"J BX) 2014 WL
12597633 (C D. Cal. Jan. 16, 2014) (grantmg motion to. amend to add recrssron counterclalm)
. ;__;Ihe fourth case, a New Jersey.appellate decision, does not reference recission. CPS Chem. vC-o. V.
| Com 1 Ins. Co., 203 N.J.Super. 15,495 A.2d 886 (App.Div.1985). |

N " To the extent there is disagreernent' among other jurisdictions on this issiu"e;g’;’the rule adopted
bythe circuitco'urt, that there isa duty to defend until the insureractually pre‘vails?on its rescission
clarmcomportswrthSouth Carolina«lnsurance law and policy. So"uth"A'.Carol'i"na.ilawehas“l_on"gl
:'requlred';that: pa'rt’ie"s-t must :s'tand bvthe COnfracts they make and'th'at‘one' partycannot ‘rév"éké’"é
contract a{*{vm: Cunningham v. -I‘nde,be'ndenc‘e Ins. Co., 1'82 S.C. "5"20,‘"189 'S":E.'lséo (19375. ‘A'n

aéreement to detend contemplates the rendermg of services.” Sloan Const. Co v Cent Naz Zlns
omeaha 269 S C 183 187 236 S.E.2d 818, 820 (1977) As pomted out by the crrcult eourt
(Order at 5, R at - l “[ ]he defense of surts by the msurer isa valuable rlght of the insured
for whlch [the 1nsured] pavs and to whrchll[the msured] is entitled by the very words of the pollcy
See Nainn‘wide Mul.’ Ins. Co.' v.'Simmona’s 315 S.C. 404 407 434 S.’E.Zd 277 278-{(1993') (quo’ti‘n'g_ :
Amerzcan Cas Co V. Howara’ 187F 2d ’%22 327 (4th C1r 1951)) ln add1t1on an 1nsurance pollcy
cannot be vo1ded by an msurer for fraud wiless and until the insurance company actually proves

its claim for rescission. Carr oll v. Jackson Nat lefe Ins. Co., 307 S. C 267 268 69 414 S E. 2d



777,778 (-1_992‘);4Stri>ckland v[_]?r'it_‘gl: ,‘tja'lf-]ns. Co. ofAn‘é 78 C 82 86- 87 292 S E.2d 301 304

© (1982). Under these established prmcrples it stands to reason that the’ duty to defend as an
obhgatlon under the insurance contract, runs until the msurer is excused from the contract. The
argument advanced by Great\ American is eontrary to thrs law and would allow the: insurer to ayoid
its ongeing obligati'on"tol'defend for the :duration of the'. litrgation simpty by ﬁhng a co.unterelaiml

‘for recission. : ' : o ‘ SRRSO

" This result is also sound policy. First,.such arule will encdurage the insurer‘to file a prompt
claim for rescission at the time it becomes aware of facts it contends justify thrs rehef Second
thls rule 1mposes the deferise costs on the insurer: the party better able to pay them the party that
' *ﬁhaSI‘COl]ected a prenlium from the insured, and the party that has the 'bUrd"en ‘”pf proof'on the

fescission c:,‘;o'un't’érclaim." |

- Lastly, even if 2{' pending claif or counterclaim for rescission as to the 2015Pohcy wéiild
j:prevent Judgment on the Pleadmgs as to Great Amerrcan S duty to defend 1ts.Insureds in the -
'ordrnary case, an addrtronal sustaining ground for the circuit court’s ruhng here 1s the faet that the
admissions and ‘allegat‘ions' contained in Great Ameriean’s'l answers’ dem'()nStrate “that 'Great
American“has WaiVed any right to rescind the Great American Policies."? | Thesdl‘ze'hasis 'fo Great
Amerlcan s rescission Counterclalms is its allegatron that, in the appllcatlon fort 1he 2015 Pollcy
TBRC was asked whethier * the Assocratlon antrelpate[d] an'y ‘major bull“dingf renoxfatrons in thc
n"e'xt year” and TBRC’s agent an_swered “Not” ‘ (S’e'cond Amended Answer and Cduntereiaim at 49
4962, R at ). Great American alleges that, if that Guéstion had been answered “yes.” and
GreatAmerrcan knew ;‘majdr_b'uildinﬁg renoyatidns”"ivere “"anti:cipat_e [d}”, Great Amerlcanwould

hot have issued either the 2015 o'r'.t‘h'e? 2016 Policy. “However, '_-Gre'at”:;Amerréan'.'admits “faéts

1 This Court may affirm-for anyrreasion appearing in‘the record. Rule 220,‘SCACR.‘ R



establtshmg that Great American ha 'specrﬁc and detarled 1nformat10n about burldmg renovations

planned at TBRC by at least Apnl 2015 and Great American falled to.take : any actton to rescind
the 201 5 Policy and then subsequently 1ssued the 2016 Pollcy Ue(ld,R.at ). Great American
took no steps to rescind the 2015 Policy until its Amended Answercontaininé the rescission
Coun_te‘rcl’aims was filed in this case on August-30, 2017, more than two years later.- :
‘llnder South Carolina law, “[a]n insurance company may w’aiye,.;r“be ‘estopped to assert,
a ground-for avoidance or forfeiture of an-insurance policy, and the courts-are pr_ompt to seize on
any circumstance which indicate a waiver on the.part of the company or raise an.'estoppel against
Dubuque lee & Marme Ins. Co. ™. Miller, 219'S.C. 17 27 64 S E.2d 8 l2 (1951) (quotmg
"45 C.J. S Insurance 672 p. 610) A party seekmg, to rescmd a contract must promptly and
unequ1vocally” provrde notlce of 1ntent to rescmd ZAN LLC v. Rzpley Cove LL C 406 SC 404
414 751 S E 2d 664 670 (Ct App 2013) Where an'insurer tarls to act atter it d1scovers a ground

: for rescission or after it lear ns facts t_hat would put a reasonably prudent msurer on -notrce to inquire

further, the 'r'i:‘ght to.re"s"c'ind is w‘aived. Foremosi Guar. Co'rp.'»?."Mérito‘r"Savi Bank,9lOP2d118,

T

H Great American’s Answers reference a potential ‘claim made by Steele B, Wmdle in April 2015.
(Amended Answer and Counterclaim at 436, Second Amended Answer and Counterclarm at 939,
R. at ). This letter provides detailed information on major. construction-and renovat1on work
at TBRC as of the date of the letter and renovations that were planned for the fiiture. (Letter R
at ___). ‘Although the letter was not attached to the Answers, it was referenced: tthere and before
the circuit court; therefore, it could properly be considered at the judgment on the' pleadmgs stage.
See Brazellv. Windsor, 384 S.C. 512, 516,682 S.E.2d 824, 826.(2009) (holdmg that the trial court.
did not convert a Rule 12(b)(6), SCRCP motion into a summary judgment motion by considéring
a document incorporated into the complaint, but not attached because “allowing a trial court to
considér documents that are incorporated by reference in the complaint but not actually attached
thereto prevents a plaintiff from benefiting from his own. oversight or from surviving a motton to
dtsmrss by mtenttonally om1tt1ng documents upon which their claims are based. ”)
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129 (4thC1r1990) Given the I-enig‘tby..{.‘gel'ay?:in:s‘eekingtto rescmdthe 2015 PoliCy;: Great Anlerican

has waived any right to recission as, a'ma‘t-t’ :

| Moreover, Great Amerlcan 1ssued the 2016 Pohcy atter learning about p0951ble bulldmg
_ renovations. It is well established that “‘[ In insurance company cannot ’av01d‘ llablllty on the'
basm of fact% known 0 1t at the t1me the pollcy was dellvered 0 Foremost Guar Corp 910 F 2d
at 127 (quotmg Rutherford v. ]ohn Hancock Mut Llfe Ins. Co 562 F 2d ”90 293 (4th C1r 1977))
see also S Farm Bureau Cas. Ins Co. v. Ausborn, 249 S.C. 627, 636 15; S: E. 2d 902 907 (]967\
: (1t the msurer “at the inception of t‘hc contract, had knowledge of facts which render_tne pohcy
voidiat its option',tan'c‘iithe [insurer] delivers the binder as a valid one, it is Aéis‘t‘o'ﬁpéd {0 assert sach
ground as a forfeiture.”). Nationwide Lifé Ins. Co! v. Attaway, 254 F.2d 30, 35 (4th Cir. 1958) (“If
an instlfa'nc;e cornpany issues a life policy with knowledg'e that the, i'nsufed'has"nd‘i:‘sr"eofresent’ed; his
p‘h‘ysiégl condition an‘d' is in fact not in good health, the company is'deenied‘.to»'_ila\'}e.wai.ved the

¢ if

" This is consistent with the law in other jurisdictions. See Star Ins. Co:.v.. Sunwest-Metals, Tnc:,
691 F. App’x 358, 361 (9th Cir: 201 7) (insurer’s rescission claim waived due to two year delay in
rescinding: policy. based .on misstatements in the. application);. Mass. Bonding & Ins. Coi v
Anderegg, 83 F.2d 622, 625-26 (9th Cir. 1936) (insurer’s suit to rescind policy barred, in part, due
to. insurer waiting .one month to announce intent to rescind policy after discovering fraud in the

- application, and waiting two additional ‘weeks before commencing suit to rescind); GuideOne-
Specialty Mut. Ins. Co. v.-Congregation Adas. Yerezm 593 F.Supp.2d 471, 484 (E.D:N.Y. 2009)
(ten-month delay affer i insuret had knowledge of facts Justifying rescission is unreasonable as a.

matter-of law); Adm. Safety Indem. Co. v. Sto Corp:,-342-Ga. App. 263, 272-73, 802 S.E.2d 448, |

456 (Ga, Ct. App. 2017) (affirming trial court’s decision that the insurer walved its rescission
defense as amatter of law where insurer waited six months from the time it learned that the insured
made misrepresentations on its application to announce its intent to rescind); U.S: Life Ins. Co. in
City of N.Y. v. Blumenfeld 92 A.D.3d 487, 489, 938 N.Y.S.2d 84 (N.Y. App. Div. 2012) (tmdmg
~ that the insurer’s delay of one year after learning of misstatements in the 1nsured’s application and
continued acceptance of premiums constituted a waiver of the insurer’s right to rescind); Garbin
v. Mut. Life Ins. Co. ofN) 77 Misc. 2d 689, 690, 356 N.Y.S.2d 741,741 (N.Y. App. Term 1974)
(ﬁndmg that the insurer’s. knowledge for thlrteen months of the mlsrepresentatlon in the insured’s
appllcatlon and acceptance of premlums for one year constltuted a waiver of the 1nsured 'S rlght to
resclnd) '
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rrght to. object and is: bound by its contract ' ’). T hus":,-ther‘e:ivs: no basis for rec’ié"}'sionfo;if,the'.z()','lb’é' .

Polrcy
- For all of'these reasons, the\'circuit .court s grant 01 Jud gment on the Pleadlngs ‘was proper

as a matter of procedure. . | | | .

B. : No policy exclusion absolves Great American of its duty to deféénd. . o

1 i -_Exclusron’ D(2) does not eliminate C’ré_at Amerifcan"s{dl’rity to defend
: E)rclusion D(2) of the Great America‘n Pohcies provides as follows: “Thls Policy does not
apply-tojany Claim made against vany Ins"ured': ... D. based .on,-ari.sing out of, rel_%ating to, drrectly
orii‘r‘idi’re‘cﬂyvresultingf-'frOm or in consequence ovf or in any way'inVOlving:' (Z)damage to'or
_destructron of any tanglble‘ property or the loss of use of any tangible property (Great
.American'PoliCies,‘R. at_ ). This language must be strictly," narrowly'and‘?"“most strongly”
c‘on’Strue'd against Great American, which has the burden of proving that the ericlusion applres.
Aulo;O,Wners Ins: Co:v. Pers. - Touch Med Spa, LLC; 763 F.SuppLZd-.769,1 780 (D.S.C. ZOlvl)v;
byyﬁ”ers rﬁs-j Co. v. Clayton, '364_' S.C. 553, 560, 614 S.E.Zd.' 611614 (2003){ Bog‘}s _v"f Aetnd Cas
& Sur. Co., 272 S.C. 460, 464,252 S.E.2d 5'6'5,"’568 (1979): see also M & M Corps o $.C"4 Auito-
Ovwners Ins’ Co., 390'S.C. 255,259, 701 S.E.2d 33, 35 (2010) (stating “[p]o_li'cie'séare construsd in
f'avv'or»o'f cOVera‘ge,' and 'ekclus'ions‘_in' insurance p'olicy are conetrued ag‘ai"nst the 1nsurer”) e
L ,ExcluSion-'D(zj"olnly applies to a claim for “-damaoe 'to 'or'destructionf’Of anv'tangible
property » Great Amerrcan repeatedly asserts in 1tslbr1etthat the ¢ gravamen “or glst” of the
Plamtrffs Complamts is for ¢ property damage to the common elements at TBRC}, and then'points '
to v'arrous 1solated 'pr’ovisions'of Plaintiffs’ Complaints' ‘that allegedly assertpropertydamage

However the fact that some a]legatrons of the Comp]amts mrght be excluded w111 not negate the

dutv to defend To prevarl on 1ts arguments wrth respect to the exclusmns mcludlng Exclusron T
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' term in‘insurance policy). ©

D('2.),‘ Great American must-Show that ‘no‘potti‘on of the Complaints cOuld_poss’tbly be’ covered:

See City ofHartsvizze, 3828.C. at” ‘1‘%”‘?677 s.E.zd at S78.2

'Great American accuses the c1rcu1t Pourt of strammo'm its attempts to tw1st the meanmg

S 1;31 . ’&‘f- ,'

of ‘damage’ or ‘destruction’ so as not to encompass ‘deterioration].}’

” (Ap’p,ellant’s Brief at
Section 1I). HoWever,' with respect to this exc'lusion,'the circuit court did exactly what it was
supposed to do, which is examine the language of the exclusion and construe it narrowly and “most
' ;

strongly” against Great American. See Cobb v. Benjamin, 525 S.'C.,573, 579 n.1,¢§482 S:E:2d 589,

592'n.1 ( Ct. A.np. 1997) (“When a dispute arises over an insurer’s liability to co%yer a given .los's,

the “Wwritlen' irisurance contract must be read to ascertain the precise duties tndértaken by the

' 'L'i:ﬁs}ui'et"v):" Since the-'terms"‘dajtlage” or “destiuction” are not defined in the 2016 P_olicy, the words

must be glven their plain, ordmary, popular dlctlonary meamng Am. Credzt of Sum/er Ine. v,
Natzonwzde Mut. Ins. Co., 378 S. C. 623 678 663 S.E.2d. 492, 495 (2008), Walde401 S.C. at 444-
'45, '737 S.E.Zd‘ at 637-38 ( ookmg at dlcttonary qetlnltlons to determine me_amng_o‘f an‘und'e’ﬁne'd

i

"7“Damag'e"’ is eommonly'deﬁn’ed as “[d]estruction or loss in value, usefulness or ability

5

-tresultmg from an 8uthI'l or event (Amerzcan Herzlage chtzonar/ of The Englzsh Language

(“4mer1can Herztage”) 4’*7 (5th Ed. (2016)) or ‘loss or harm resultlng from 1njury fo person

L
{

'3 This is consistent with the law in other jurisdictions. See Seaboard-Sur: Co. v: Gillette Co.; 64
N.Y.2d 304, 312, 476 N.E.2d 272, 276 (N.Y. 1984) (if an insurer is to be “‘relieved of [its] dutv
to .defend. it is obligated to demonstrate that the allegations of the complaint. cast that pleading
solely and entirely within the policy exclusions, and, further, that the allegations, in (oo, are subject
to no other interpretation.””) (citations.omitted); Avondale Indus., Inc. v.- Travelers Indem: Co.;
887 F.2d 1200, 1204-05 (2d Cir. 1989) (“To avoid the duty therefore the insurer must demonstrate
that-the allegations.in the- underlying complaints are ‘solely and entirely’ within specific arid
unambiguous exclusions from the policy’s coverage.”) (citations omitted); Haygood v. Dies, 174
So.3d 1211,1214 (La..Ct: App; 2.Cir: 2015) (stating an “insurer has a duty.to defénd if there exists
a ‘single allegation in the plaintiff’s [complaint] . . . under which coverage is not unambtguously
excluded.””) (quotmg Vaughnv. Franklin, 785 So. 2d 79, 88 (La Ct-App. 1st Clr 2001))



vproperty, or reputa‘uon” (Menzam W bster s Collegzate chnonary (“Merrzam Webster’ ”) 291

(lOth ed. 2002)) or ]oss or harm re‘sultmg from m)ury to’ person, property, or reputatlon//
t‘looddamage” (Merriam—Websler.'bogh-: ‘ 20‘1 8. https://www.merriam-'webster.com
(November 15 2018). © Destruct1on 1S deﬁned as the “act or process of destroymg as in

[t]he destructlon of the house was completed in two days.” 4mer1can ]{e; zrage at493; “Destroy _
ls deflned as to .b1 eak apart the strncture of, render phys1cally unusable oF- cause‘-to cease to e\x1st
as a drst1ngu1shable phy51cal entlty as in the “fire destroyed the hbrary 1d.- As found by the

circuit court, these deﬁmt1ons clearly demonstrate that the terms “damage or “destructlon requ]re

?l.l_egations Qf sortie t}’pe of Speciﬁc 'Ca.‘l'lsa’tive action-or event. - e

- ‘.‘Dete‘riora_te;”,on the other hand; 1s deﬁned as “[t]o diminish or'impalr.ln dual.ity,"character
_& Valde” or “[t]o groW"y\/Orse; d'egenerate” as ini“'time and neglect h'ave deteriorat;edthe lpr'operty;’
“the hation’shighways’ are deteriorating:at"a rapid p'ace d at 94; Merrlam Webster s at 314
(“to make mferlor in quallty or value: IMPAIR” and “DISINTEGRATE”) "Deterloratron 1s “the
actlon or process of: becommg rmparred or inferior in quahty, tunctiomng, or condrtlon:_the state
of havmg deteriorated// :rastvdetériorat’ion.” S zl/lerrlaln—Websfercom 201 8
htjtp'ts:f//vyW\Al.fmerrlam"-nv’ebster.com ‘(Novemb'er 1 5, 201 8~)'. :These passwedeﬁmtlons do

i

not. requlre any trlggermg actlon eyent or mjury “
Here al‘ of Pla1nt1ffs Complamts allege that TBRC brcached its dutles by fanmg., to

‘ mamtam the common elements from the t1me the development was constructed 1n 1982 1983

through the’ present and as a result the property has deter1orated i4 (See Th1rd Am Compl W

- 14 Plaintiffs* Complaints allege numerous problems related to structural issues- w1th the bulldmgs

which descrlbe deterioration, not damage or destruction caused by some speclﬁc causative event

or action; including the following: . - . . . T & i
¢ - Connection hardware . corroded and delammatmg, o o

e Delammated and decayed band boards around perimeter of bu11d1ngs
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“insured). Great Ametican chose not to do so:

30,32, 33 R.at’ ). The Complalnts do not allege any spec1ﬁc trrggermg event such asa ﬂood

or hurrrcane thus the term ‘damag, xs"'napphcable The ‘plam 'ordmary popular meamng of

¢

“deterioration’ more aptly describés- the".property condmons Plaintiffs descr1be m their

"v_r

Complaints. If Great ‘Amencan 1ntended'for EXclusron D(2) to apply to gradualédererioratiOn or
deterioration of tangible: property over time, then it- should have Aincludedlz’the words  like
“deterloratlon or “declme or deterioration due to rack of mamtenanoe ~~~~~ in the. exclusion. .vSee-
Hutchznson v. Liberty Life Ins. Co., 404 S.C. 20, 23, 743 S.E.2d 827 829 (2013) (refusmg to

expand term “narcotic” tound in an exclusron of an insurance policy to cover all unlawful drugs

‘because exclusionary langu'age in an insurance policy is 'narrowly'construed i'in favor 'offthe‘

L

ml’laintlffs’ 'Comf)lalnts ‘further alle‘ge that the deteriorated condition of the common

~elerménts has caused the individual units owried by Plaintiffs to diminish. in value fesulting in

Sconomic loss.” (/d.at § 54,'R. at ). Diminution in value'is economic loss under South

Carolina law, not damage'ro or destruction of tangible property. Auto-Owners.ins. c’b‘} V. Carl

Brézell Builders, Inc., 356 S.C. 156, 163, 588 S.E.2d 112, 11516 (2003); Walde, 401 S.C. at 442,

® Post anchorage connections have severe metal loss.

- & "Connections ‘of cradle beams to ‘wood prlmg have severe metal loss and are
corroded : -
o " “Connectors of thé mietal connectmg plate’ to the module have corroded

e Balcony beams . . . deflected as much as two (2) inches, and o
‘o Corridor subﬂoormg exhibiting loss of strength and deflectrnO ﬂoor JOlsfs

(E.g.. Plaintiffs’ Complaint § 33, R. at ). Similarly, Plaintiffs’ Complaints contain numerous
allegations about “deteriorated cedar s1d1ng,” “deteriorated post connections on ail balconies and
corridors;” “delaminatéd cradle framing on all balconies and corridors;” “corroded bolts, nuts, and

- washers;” “distressed exterior trim, siding, and flashing;” and “[r]epl acement of all ex1sr1ng

defective bu1ld1ng components ” (Id at § 34, R. at ).
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737 S E 2d at 637 (holdmg economle loss s not property damage) As such Plamtlffs economie

loss clarm does not fit w1th1n Exclus1on’l’D(2) (or anv other exclusron in the 2016 Polrcy)
Great American also overlooks theﬂportrons of the l’lamtrffs Complaints that are unrelated
to deterrorauon. For example, Y 36(g) of " the Thud Amended Complamt calls for the
“[r ]eplacement of all balcony sliding glass doors that have exceeded thelr typlcal life expectancy.
(greaterthan 20 years since mstalled). (R. at ___) This allegatron does not allege that the slrdmg
doors are damaged, d‘e‘stroyed, deterlorated, or leakmg. Instead, the argument 1s.srmply that TBRC

' hre:ached' its“dutiesb’y failing to replace these doors at the end of .their life ex'pecta'n'cy.v

' 'Slrnilarly; Plamttffs’ jC'ompléiﬁtg'anege' that TBRC breaehed duties'lin falllng to follow the
Master Deed and Bylaws orto conduet proper reserve studies and maintain detalled repair records.
(Ia’ at ll 46(q) R. at ___) Although Great American argues n Sectlon [1 of 1ts biief that the
; errcult c‘ourt s re‘llan'ce“on these a"llegahons ‘makes no s'e'nSe at all,” these allegatuo'ns are mc‘lude‘d'
wrthm Plaintiffs’ 'Cérﬁpréihfs’ and are not ne'cessarily dependerit on any “damao;é'-lo"éf 'désrfuéti'oﬁ
of anv tang1ble property or the loss of use of any tanglble property “Thus, they are enough o
t‘rigg'er a p'(‘)"s'srbrlity'Ol cover‘a'ge and a duty to defend that is not subject to ExClusl'on D(‘?)i The
thtits of 'the's:e'lt‘c'l'aivms:ti‘n the-'und/erlying action are irrelevant to the issué of the duty to defend
hecause the 201 6.P.oliey‘prov”ides'that .(‘}reatl'Arnerican has the"“'duty‘ todetend anv Clalm towhrch
this':lnsurance'lapplie's ‘e'uen if the _‘alle;g’ati'ons ofsuch Clalm are groundless, lalseor fraudiilent”

N

(2016 Pollcy R.at’ )
Addmonally Plamtrlfs (“omplamts allege that TBRC la1led to maintain adequa"te tesérves
fo reparr and perform mamtenance on the common elements and, as a result Plamtrtts are How

bemg requrred o make up the dlffer ence in those madequate reserves. (See e. g orrgrnal Compl

wzé 27; 31 49 JOg 501 50.k., 55 and62e Third Am, Compl 54 28, 29, 33 5 53, 53J,,
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53 k 64, 71.e.;’and 71. f R. at ) In’ essence Plamtrffs have alleged that the HOA Board

of Dlrectors hrstoncally farled to make{adequa‘re assessments’ for the mamtenance of the common

elements and as a result, the current condommlnm owners “will be requrred {0 pay srgmﬁcantly
. , g e

more than they would have if the reserves had heen properly burlt up over time. U nder settled law,
Plamtrffs 1nadequate reserves clalm is economic loss and does not result in phvs1cal damage to
tang1blev p.roperty,.nor is 1t dependent .on phy51cal damage or destructron of tang1ble property
Pullzam 12 Traveleis [ndem Co 403 S C. 332 342, 743 S.E.2d 117,122 (Ct App 2013)
'Plamtrffs would still ¢ possrbly ha\e their 1nadequate reserve clarm regardless ot whether there
w‘as.actual da’mage to _the property, or even if no repair’s were needed; 'Therefor'e, thi's 'p’ortiOn'Of
' Plamtrffs’Complamtsrs, agaln;'not necessarily'suhject'to‘EXclusio‘n D'(2.‘).‘ | .

‘ " ":Ea.rt.'{ﬂoi'rite'Condp."] 'A?sS”n_. Inc. v. .T'r_aVelers Cas. & Sur. Co. of Am,379F App’x906,
907(llth éir.'Z'O'l O)ﬁ, the unpublished Ele\'/enthw C_ircuitcaSe relied upon ;b'y_GrTé:at_ Afnerican-to .
zsupport 1s mterpretatron of Fxclusron D(2) is 1rrelevant and mappllcable Edi;tpointét’doe‘s""not
‘ 1nvolve South Carohna law nor does .rt 1nvolve mterpretatlon of an insurance pollcy rssued n South
C'a'rolma.."6 In Eastpoinre, two llurrrcanes dam"ag’ed a condomlnrum ‘compleg,‘.resultlng'.'rn’j‘a
drsputed cla1m for coveérage. “There vas no alleg.ation'relati'ng {o'the operation of the HoA,'fes"‘e‘r{/é
leE\':/_'Ze“_l's:,:o'r'.de’te'r'i‘'orationt or r'n'aintenancjel In addition; the pr"operty d—anrage'eXClosﬂi'_“on 1n ,Eastp'oin;e

ispe'éiﬁé‘any,ih‘cluded “det'e'r'i'or:ation”"of‘tangihle property. Id. In reaching its decision that the

13 The Eleventh Circuit’s Internal Operatmg Procedures provide that It ]he court generally does
not cite to its unpublrshed’ opinions because they are not binding precedent » See llth Cir. R. 36
at IOP 7. Thus, thrs oprmon is not binding even in the Eleventh CerUlt ' : '

16 The legal principles applied in Eastpointe differ from bouth Carolrna law For example the

fundamental’ underprnmng of the interpretation of the exclusion in Easipozme was that.Flotida taw .

requires the phrase “arising out of” be given a “broad interpretation.”- /d. at 907. Under South
Carolina. law, when the.phrase “arising out of” appears in an exclusion, that phrase ‘should be
narrowly construed as ‘caused by.”” McPherson by and mrough McPhermn v. Mzch Mut [m
Co:,3108.C. 316, 319-20, 426 S.E.2d- 770 771-(1993). - : » L
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plamtrff’ S clalms 1n the underlymg actron orrgmated from pr opertv damage the Eastpoznte court

0~ “

noted that plamtrft §f clalm thus depended upon the ex1stence of the propertv damage 4 Id at 908

......

Given the distinctions between the languag" of the ex_

gt

on_s__."and the facts o_fv the. underlymg

ctaims, this case is highly distinguishable and d'oes not lendusupport to Great American’s position.
As an additional sustaining ground for the circuit court’s rul_ing on Exd_lusion- D(Z), the
1nterpretatron proposedby .'Great '.:A“.m.eri:can "Violates' puhlic :po‘li‘Cy. Under South ‘c"’afbliné law a
_ court may refuse to enforce a provrsron in an msurance pohcy that is agamst publrc pohcy
Wz/lzams V. Cov r Emps Ins Co 409 S C 586 608 762 S E.2d 705, 717 (29._14)_. Wheth'er- a
partrcular provrsron in’ an rnsurance polrcy- yrolates the pubhc pohcy of South Caroéljina{i"s aquestlon
of l'jaw:,r- w'h'i'ch: t"akes"rnto—a'ccount."“‘a’_'d'eterminati'on whether the :agreement’ is: ca'pa':ble':‘of producmg
: harm such that 1ts enforcement would be contrary to the- public. interest or mamfestly ll’l_]llI‘lOuS 0
the pubhc welfare.” Id at’599; 762 S.E.2d at 712.
Relymgon the’5:phr_ase’ “in 'any way r’nVOIVing;’;"_C.}'re'at_'Ame'r'ican'a‘rgues ":th'at. “‘the mqurry
herers whether Plavinti'ffs"- lawsuit'h.as'vs'omé né.rju',s‘w.ilh property 'damagei’._" an'd “whether theclarm
(1 €. -lawsurt.) in any way involves property damage.” ('Appellant’s Brie’f at ’Sectio'n H.):f'ln othe1
words Great Amerrcan argues that Exclusron D(2) should be interpreted such that if there is any
allegatlon in Plamtrffs Complamts of property damage Great Amerlcan has rio duty to detend
‘even if the vast majorlty of the allegatlons do not allege ‘damage to or destructlon of tanglble
.property This result is the opposrte of the law in South Carolina, whrch requ1res an 1nsurer to
defend 1f there is any allegatlon in the underlymg complaint that could posszbly he covered Se‘e
Czty ofHartsvzlle 382 S.C. at 543, 677 S.E. 2d at 578, tor |

" Fo or these reasons, Exclusmn D(2) does not extrngursh the duty to defend m thrs case.



2. - Great Amerncan cannot avoid lta duty to defend based on any “other
msurance provxsnon : :

law is set forth in S.C. Ins. Co. v. Eid.-c?c‘-’;i’!G‘uar.f.lns.'b dérw riters, Inc., 327 S. C 207 211, 489
S.E.2d 200, 202 (1997). The court there descrlbed insurance companies’ attempted use of “other .
}_nsurance p_r,ov1sxons to av.01d their c_ontractual.dutxes as follow‘s:
We failed utterly to. antlupate the linguistic excesses to whxch the msurance
_ industry would resort in order to avoid paying claims when “other insurance” may
be available. This is an area in which halr splitting and. nit picking has .been
: elevated to an art form. “Other insurance” clauses have been variously described
“the catacombs of insurance policy English, a dimly lit underworld where many
have lost their way “a c1rcular rlddle and “polic[ies] Wthh cross one’s. eyes and
s boggle one’s mind.” : : -
‘»_‘Id at 21] 489 S.E.2d at 201~02 (c1tat10ns omltted) “AS aptly noted, “[ ]t séems that insurers
genegall'y ate 'atternp.‘ting‘ to convince the customer when selling the'poliCy:"that eVeryth'ing"i‘é
;g;fq'yeréd and convince the court when a claim is made that nothing is covered” Id at 219, 489
SE2d at'2‘0‘6""(en"1:phasis added) Great Amencan is no exception, going to great ‘11ngu1stxe
excess'es to avoxd 1ts duty to defend m thls case
a - Th_e_Lexinthn CG_L"Policies.
Ir’i"i‘té‘M'en{o'.randdmiii1 Oppbsiti_'(}_h to bth_e Motion for "Ju_‘dgment_on the '_":_Plead_ings, Great
Afierican faised an argument relating to Commiercial General Liability (“CGL”) insurance policies

issued hy'LeIXing'tcn InSUfance'Cdnlpany to TBRC ‘"(‘-‘.Lexington CGL p‘ollticies”).'vft(li\/'fenio at 12.R:

' In footnote 12 of its brlef Great American questions whether TBRC has “standmg” to assert the
claims here because another carrier is prov1dmg a defense. Although briefly discussed- at the
hearing, the issue of standing is not addressed in the circuit.court’s order and is not preserved.
Wilder Corp. v. Wilke, 330 S.C. 71 76, 497 S.E.2d 731, 734 (1998) Further, even if the issue is
preserved, TBRC has standing. because where two insurers have a duty to defend the insured, the
insured may elect to pay for its own defense and proceed agamst the camers pro rata. Sloan
Constr. Co:, 269 S.C. at 187, 236 S. E 2d at 820..
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a" ) The memorandum attaches the Lexmgton CGL pohcles and quotes the other insurance”

!

provision m those pOllClCS in full'."f' Memo at 12 13, Roat ™ ’Great Amerlcan argues that this -
language put Great Amerlcan s own other msurance provxslon into play and prov1ded a defense
agalnst the duty to defend The c1rcu1t court drsagreed (Order at 12-15,R. at - )

b. The Lexington CGL Policies do not cover the same rlsk as the
 Great American Policies. '

‘Other insurance’ clauses only come lnto play if there are two ‘or more pollcles that cover
the same rlsk and the same interest. S.C. /ns. Co., 327 S. C at 211,489 S. E 2d at 202 Bardvley V.
Gov tEmp [ns Co 403 S. C 68 82 747 S E. 2d 436, 443 (7013) (statmg, that “other 1nsurance
'prowsmns are 1mpllcated only 1fthe two polrcles cover[] the same rlsk to the same”); see also 15
-‘Couch on Ins § 218 5 ( “Other insurance’ clauses become relevant only where\several 1nsurers
- zns't:rre rhe sa_nre rzsk at the same leyel of coverage”) (emph_as_.is added}. “Wi.thout undertakingto
) ;t.g;llve .an .'all-ibn;clusive ; detlnltion of vcjoncu‘rrent_ insurance, all the authorities"?‘agree‘_ that as.a
prérequisite to enforcin.g contri‘_butio‘n ”b'etWeen insurers-,v it is essential that both policiesinsure the -
same intere'st against' the 5'amé casua]ty.” Lucas v. Gar’re’ll,. 209S.C. 52 17,52‘.7., 41 SE2d b 12,214—
15 (1947) (citations omiticd). o |

’ Here,'GreatjAmerican’s P'oliciesl' and Léxi_ngton’s CGL 'Poli‘ci'es'do ot msurethesame Tk
oi the sameé interest. Compare Pullzum v. Travelers Indem Fo 403 S.C: 132 743 E 24 117 (Ct
Ap'p. 2013) (dlSCLlSSlﬁg pr'ov,ls'lons of D&O‘ clalms miade policy) with Aut’o-Ov{/n’ers Ins. Co. v.
Travelers Cav & Qur Co. ofAm No. 4 12: CV 3423 RBH 2014 WL 3687338 at *6 nd (D S
July 22 2014) (acknowledglng that a CGL’ pollcy which insured “an occurrence ot propertv

damage that takes place'_durmg_ the polrcy penod,” and a D&O pollcy that insure'd “Wrongful a'ct's



that cause damages, including"ecorloniic loss, but not property damage” insure differént risks)

(internal quotation marks onﬁittebﬁij $& L

- This drstmctlon 1s also apparent from the pollcles at 1ssue (P01101es R at ___) The

1«:5 LN

Lexmgton CGL Pohcy 1s an.“occurrence” pohcy that insures agamst occurrences durmg the pohcy
pe_rrod that cause bodr_l\yrmj ury or propert_y damage. In contrast, th_e _Great Arnentcan P:ollelles“a:re
‘_‘clairns 1nade’? policies, which protect the insureds from suits or claim;‘sxb,_amsved. on the wrongfulla'_c’_ts
of the HQA-and its Board of Directors if that claim is made during the policy period. - For these -
* reasons, “other insurance” does not faotor into the ana‘lysis of the duty to defend in this case. .

“The language of the 2016 Policy does not glve use to an “other
_ msurance * exclusion here. :

wo- Great Arneriean _does.not di"sputethese general rules, but instead' argue‘:s‘th_at the circuit
Courtengaged n “logrcal gymnasti_es”.and.“COm_'p_‘leteJ.y ignored the language_of_ (éreat.;;tnjeric_an’_s
.eo;ther::.insurance exclusio‘n in the 2016 VP'olicy,- focusing solely.- upbn the--‘Costs-of Defense'é- :
f;'deﬁnition » Wlthout crtatlon to any 'case law, Great Amerrcan suggests n vSectlon III of rts
,brlef that the holdrng in the cases crted by the mrcurt court are llmlted to “drsputes between carrrers
anct theretore ‘do not apply ina dlspute between the 1nsured and its 1nsurer Thls argument was
not ralsed to the 01rcu1t court and is, theretore not preserved tor appeal Wzla’er Corp V. Wzlke
3308S. C 71,76,497 S.E.2d 731, 134 (1998) Moreover there is no reason why thls legal principle

~ would'niot apply ina dlspute mvolvmg the msured, especrally given the 'rule that'u_tsurance'poheres

&
i
3

I8 Courts in other jurisdictions haye provrded further guldanee on the drstmctlons between the rlsks
msured by claims-made policies and occurrence policies. See Uhlich Chzldren ) Advantage
Network v. Nat’l Unton Fire Co. of Pitt,, Pa., 398 1l1. App. 3d 710, 715,929 N.E:2d 531,537 (il
App Ct. 2010) Cont’l Cas. Co. v. Coregis Ins. Co., 316 1. App. 3d 1052, 1062, 738 N.E. 2d 509,
51:8 (Ill. App..Ct. 2000) (quoting Gen. Ins. Co. O]Am v..Robert B. McManus Inc:, 272 1ll.App.3d
510,514, 650 N.E.2d 1080 (I11. App. Ct. 1995)); see also Med Proreclzve Co. v. Kim, 507 F.3d ..
1076 1082 (7th Cir. 7007) S : _ ,
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must be’ construed liberally in favor of the insured and the alleged “other insurance®™ language
appears in an"exclusio'n which is t%ii‘hé"siiictly construed ag'aiiisi’t“tlie insurer.

Additionally, contrary to the assertion in Section III ot Great American s brief the crrcuit

,m X . Tl
P i

court did not focus excluswely on the “Costs of Defense deﬁnition or ignore this exclusion. As
recognized_by the c‘ircuit court, a true rea_ding of the 2016 Policy reveals that there is no specific
‘-‘ot_h’er‘ vinsurance’-f .:provis'ion ihcluded. Instea_d, Great American‘attempts_ to. cohble togeth_er the
definition of “Costs of Defense” and Exclusion B of the201_6 Policy-.to create an ‘_;otherinsurance-”
provrsmn | o
As set forth in-S.C. Ins. Co two of the four most common types of “Other insurance
»;c".lau'ses are described as. follows:
Se o an t""e‘sca}')‘e’."clause which provides that an insurer is absolved o'fallliahilit}:v/. ifother
¢ coverage is available and . “excess escape” clause, which provides that the
- “insurer is liable for that amount ofa loss exceeding other available coverage and

,' ":"-”_*.:that the insurer is not liable when other available Insurance has l1m1ts equal to or
BRI greater than its own. S SRR

3

327SC at21 ]‘—'12;"489:S.E.‘2d 'a't 202. “An examination of the “Costs of l_)efens}” deﬁnitionand
léxchi_sionB in."th:e'20.'l 6 Pol'icy'reveals that those provisions a're. inherently 1n conflict.»m"'»The
*definition of “Costs or7='Defertse”«appears to be‘an attempt at an “escape” clause While Exclusion B
is an attempt at an excess.escape provision. Qulte 51mply, the two are mutually exclusii/e
Notw1thstandmfD the foregomg, and with iegard to the detinition of ¢ Costs of Defense,” it
is just fhat a definition lt 1s neither an C"(ClllSlOn nor a cowerage prov151on and only has effect
Detense appears in Insuring Agreements A, B, and C, which are the mdemmhcation prov1s1ons

ot the 2016 Policy The fact that the “Costs of Defense” definition is related to mdemmﬁcatlon is
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confirmed by -Section VI of the 2016 Polieyf‘Cos’ts of Defense and Settlements,” which provides

in subsection V I(A) that the “Insul eds shall not incur Costs of Defense o
I 4 '

TBRC’s claim for adefense is based ona separate and distinct provrsron in'the 2016 Policy,

".J’.Lw.

- which prov1des that Great American “has the rlght and dutv to defend any Clalm to which thls

msurance apphes even 1fthe allegatrons of such Claim are groundless, false or fraudulent ” (2016

Pohcy, R. at __) Under South Carolma law, the agreement to defend contemplates the

renderlng of services,” not the payment of indemnification. Sloan Constr. Co., ‘?269 S.C. at 187- :
88 236'S.E.2d at 820 Thus, the deﬁned term “Costs of Defense” does not appear in. the duty to

defend prov1sron at issué here

4:[ f As for Exclusion B; the circuit court correetly c'onsidere'_d thi"_s' language m the context of

the. “other fnsu'ran'ce” proyision in the Lexington CGL Poliey.‘: (Order at 14-1 S,R at __) ‘An

3

“othér ‘insufance” provrsron in a llabrhty pohcy cannot be vrewed in 1solanon but must be :
: mterpreted Wlth the other 1nsurance prov151ons in the hablhty insurance pohcy \r:/hrch is allegedly
other insurance.” S.C. IV/s Co., ,327'S at214 489'S.E.2d at 203. The la"n'gua‘tge ofth‘e'pohcres
is'juvs_t the hegi'nnirtg’ofthe ahalys’is. d |
;:‘Th'e'Lexrng.tori-.'.C-G'L,Policies' attempt to proVidev excess eoverageand, therefore'; the
teiivnrgto'n"and""(}reat'Ameriean excess provisions eancel each oth_er out under S,C.. Ins. 'Coz The
Lexington CGL Poliei:es'proyi‘de 'as'.follo'\ys: “It ]hrs 1nsurance is excess over (b) Any other prlmary
insurance available to- you ‘covering Zzabz[zrv for dtrmages amzng out of rhe premzses or
opez atzons . '. .'”.” (Lexmgton CGL Pohcy, Section IV(4) p 12 of 16 attached as Exs 3 and 4 to
the Van Deven AfE, ﬁled w1th Great Amerlcan s Opposmon Memorandum) (emphasxs added) :

The common ordmary detmrtlon ot operatlons is the a'e't' or proCess "of Ope'ratmg ot

funé’tioning . ” “Opera‘te’{ means to “control the functioning; run” or fo “conduct the affairs.of; -
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manage”f as in “op:e'rate.-ia.‘busineSS’ Amerzcan Heru‘age at 1236 The 2016 Pollcy provrdes

coverage for clalms made agamst vTBRC for Wrongfu] Acts ‘assocrated with. the operatrons of
_ T ilghman Beach and Rac"quet Cth, Le. the actions of the HOA and its Boarcj of Dire‘ctors in
'managing and maintaining' the common e;eme'nts of the ;roperty-. Inde'ed,‘Gre:at American has
conceded. that the allegations in Plaintiffs’ Co'mplaints' related 'to' the breaches of duty by “TBRC
with’ re'spect.to'-management andi maintenance of the common'elemEnt‘s‘ Lal.te.g% Wr()ngf‘nl Acts
within"thecoverage.provision of the Great AmeriCan-Policies. : |

3 'As?'a result, even if the Lexington CGL Policies’ “other insorance; provision was
1mphcated be'c'ause it covers the"“same.ris'\k”' as the 2016 Policy, w’hilc‘h it doesnot, Lexmgtontnes
10 make ‘its CG.;LZLVPoIiey an excess p.o‘lile'y; Under SC]m Co., 'when two 11ab111ty pohcres \ifh‘os'e
“other in'suran:ee;’ nrOVAisions try to make eaeh poliey excess, the ““other 'instiranc";e"'c'ﬂladses’ should
oancel ‘each other out because two policies with such clauses eannot,bo'ih be tréated as :‘e;("ces'sf’
polrores S C Im Co 3”7 S.C. at 215 489 S.E. 2d at-204. The pollcxes are then both treated as
-‘prrmary w1th the loss' prorated among them based on then pollcy limits. /d In sueh a case, the
- -msurcd ma/ Took ‘to both insurers to pay its defense tees and costs pro rata. Sto'arz Constr Lo
269 S C. at 187 236 S E: 2d at 820 The fact that Lexmgton has voluntarrly agreed to provrde
TBRC wnh a defense does not change that result because Sectlon 4(b)(2) of the ‘aOther Insuranee
protlrsron in the Lexmgton CGL Pohcres provrdes that even where Lexrngton is excess to‘ofher

‘

llabrllty msurance, [1]f no other' insurer detends [LeXmgton] wr]l undertake to do 's‘o, b_ut
[Lexmgton] wrll be’ entrtled to the 1nsured s rlghts agamst all those other msurers (Lexmgton
CGL Polrcy, Sectxon IV(4) p. 12 of 16 attached as Exs. 3 and 4to the Van Deven Aff filed w1th :

Great Amerlcan s Opposmon Memorandum R at )
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Great American argues that the.circuit court erred‘in its analysis of the “excess insurance”
section of -Lexington’s “other insufance’” provision because thé“circuit court failed to consider the

language “for which you have been added as a'n additional insured”— at the end of stt_bse’cti.o'n B(1)(b)

.
75,
"o

"in the Lexington CGL Policies’ “other insurance” provision. Great American argues that this

language makes the Lexington CGL Pbli'cies excess for “[a]ny other primary i'n'surance available
tdlthe Defendants] cover"ineg-gliabnility for danlagesiaris'ing out of the ,premlses prfoperati;ons;’.dnly
if'the Defendants _“'ha{/e been added as-an additibnal insured” to that other pollcy

~ This argument fails for two reasons. F irst, because the language .‘ft‘or whieh )tou have been
added,.as:an,'additidnal ln':sur"ed” is not addre'ssed in the circuit court’s _drdet and.nl;as rot broughit o
thellct_-i"rc:ui't:' éourt’ s._attent'i'(‘)n’ in a Rule 59(e) motidn, 'any' lss‘.u'e" related to thls language 1s not

preserved for appeal. BMW of N. Am.; LLC v. Complete Auio Recon Seivs,, ‘1"né.' '399°S.C. 444,

454- 55 731 S E2d 902 908 (Ct App. 2012) (holdmg appellant waived for appellate review it§ -
:clalm that provmon in insurance pollcy created 1llusory overage wnere c1rcu1t court did‘net

' addreSS ‘clalmfm '1't's-sumrr’1ary judgment order and appellant failed to'r'aise'clairn ina Rule 59(e)

motion); Plott v. Justin Enters., 374 S.C. 504, 649 S.E.2d 92 (Ct. App. 2007) (argument that trial

Jjudge’s ruling on ‘éasement was inconsistent with the language used by the parties in creating in
the Easément was not preserved for appeal where it was not explicitly ruled on by trial judge and

A‘vlialslno‘t raised in a 59(¢) motion). Second, Gre'at:v_American’s stlgge:Sted' intefpretation of this

pr0v1510n 1gn0res the well settled “last antecedent rule of coristl'ndtidn 'Jctzma"'\}- Ini)higrdtionz'&

Customs Enforcement 543 US 335 343 (2005) (holdmg that % l1m1t1ng clause or phrase

should drdm'an_ly be fead ‘as m'odlfym_g only the noun or phras'e'that it im’m"ediately folldws”-)

(altefation in original); Bakery & Confectionery Union & Indus. Int’l Pension' Fund'v. Ralph's

Grocery Co., 118 F.3d 1018, 1026 (4th Cir. 1997) (**Grammatical construction of coritracts
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generally requues that a quallfymg phrase be construed as referrmg to 1ts nearest antecedent ”’)

(quotmg Gibbs v. Air Can 810 F. 2d 1529 1536 (11th C1r 1987))’;fAuto Owners Ins Co. v. Sarata

33.F. App'x 675, 678 (4th C1r 2002) (¢ quallfymg clauses typlcally modify only the lmmedtately

i}v

-preceding words and. phrases. This basic-rule of both grammar and mterpretatlon is: commonly

. known as the last antecedent rule.”) Under the last antecedent rule, the phrase “fo,i which you have

been adde:d' as an additional insured” only modifies the phrase “the 'pr(_)ducts and cor_ripleted
operations” but does not modify the phrase “arising out of premises or operations.”

For these reasons, the circuit court correctly found that there was not an ‘vgother_ insurance”
ekeIUSi'Qn’:i‘n"th‘i_s case ’tH.at,;&'ould serve to excuse Great Ameri_car'li from its duty té?de"fe"r:id.‘_'""' .

CONCLUSION

“The circuit court correctly granted TBRC’s motion for judgment on the'bleadin’gs based on
Giéat American’s admissions, the Complaints-in the'undetlyin'g Action, ',.ahd'tlt_ei language of the
2016 ;-P"(f)li'c"y."“-{""Ac:cofdingly, this Cout should affirm -the"ci'reulit'cetirt_".s 't"ul'ing*f"ari"c:_i:t'ehia‘nd‘ this

matter for a resolution on the merits. -
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The Honorable Jenny Abbott Kitchings | SC Ceun Of Appea‘s.

Clerk, South Carolina Court of Appeals
P.O. Box 11629
- Columbla SC 29211

November 16, 20'1 8

-Ré::_'._"vhll Keck Humphrles Dennis L Johnson, Jr., Delona Penny Rice, Whitmel L. Brown, Jr.,

© 7 Gary ‘Steven Robinson, Elizabeth Erin Humphrles and Nancy H. Johnson v. Tllghman

.Beach and Racquet Club Condominium Association, Inc., James H. Austm 111, -Daniel G.
. Coe, C. Doug Madison, George P. White and Steele Brlce Windle, 111, md1v1duaily and as

Members of the Board of Directors of the Tilghman Beach and Racquer L lub Céndomiiium

Association, Inc. v. Great American Insurance Company RS

Appellate Case No. 2018-001180

Dear Ms. K.itchihgé:,

Enclosed heremth for hlmg is an original and one (1) copy of the Initial Brief of Respondents and
Designation of Matter to be Included in the Record on Appeal regarding the above referenced case
tog,ethet with a Proof of Service. ‘Please file the originals and return a LlOCked “copy to me in the

emioscd 5elt dddlebbt"d stamped envelope.

Thank you for your assistance. .-

Sincerely yours,

- SPS/jmb
Enclosures

cc: Howell V: Belldmy M1, Esq.' :

““Howell V. Beéllamy Jr., Esq. "~
Charles B. Jordan, Jr., Esq.

- “Kirby D. Shealy 111, Esq.

~ Justine M. Tate, Esq.



: : US POSTAGE 9y Ainey sowes
; tp2seot $007.25°

0000355738 NOV 16, 2018

. ‘QECE
P © | HAYNSWORTH £
SINKLER BOYD Moy ,
) £.0. BOX 2048 SC C 2 2[7 Ifl?
GREENVILLE, SOUTH CAROLINA 29602-2048 Ol//r ¢
¢
foﬁea,:s.
The Honorable Jenny Abbott Kitchings
Clerk, South Carolina Court of Appeals
: ; P.O. Box 11629
R . . Columbia, SC 29211
= : K Iz),i})“;’i)’ﬂ"l’l"i'”i”r-r='H“’“”I'H.i'zl’?'i" o



