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sometimes the law's not practical. I don't' think it would
necessarily be prudent for me to do that.

If the case were to go to the jury, then of course
they could have a cléan recording, a clean qomﬁuter to
listen to it'all they wish.

I will, I think I'1l tell them there's not a
transcript at this time, and we'll -- the parties will try

to do soﬁething, something will try to De done to enhance
the gquality of, of the tape in the -- by in the morning. I
think that's all I'm going to tell them at this time
because I don't want to tell them, yes, there's a tape
available and then it never be -- it would be offered. in-
evidence and then I exclude it and, like, wait. What?
Wheré's the tape? You know what I'm saying?

It's not within your province. The record is created
by the items that arevput into evidence, whether'good

quality or not good quantity. It's just like undercoVef

‘tapes.

MR. BANK: Yes, sir.
THE COURT: So, I, I think that's what I'll‘tell them
at this point.
MR. BANK: Yes, sir.
THE COURT: Kind of a’bland answer Or a non answer.
'

(A PAUSE.)

MR. BANK: Your Honor.
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THE COURT: Yes.

MR. BANK: Could I get my notes back?

THE COURT: Of course. Yes, sir.

- There's about thirty minutes left on it, Solicitor?

MR. FYALL: Yes, Your Honor.

THE COURT: Okay.

(THE JURY ENTERS AT 5:47 P.M.)

THE .COURT: JAnd again y'all always move except that
gentleman back there and the gentleman next to him. I see
the three on the front. \ |

Bé that as it may, thank you. Thank you very much for
your queétion. I have to take up certain matters outside
the presence of the jury, but again, Mr. Juror, thank you.
Thank' you very much.

What I -- what myself and the parties.talked\abOut was
. \

"seeing i1if we could get some better audio equipment to

enhance the quality of the audio tape. 1It's approximately
thirty minutes left on the audio, according to the
SOliCi£O£ that's operating it. And so I want to break
momentarily, and we'll listen to that in the morning, and
thére is one more witness on-behalf of the state.
Thereafter, there will be -- the next phase would begin
based on certain rulings I would have to make.

The short answer'is there 1is no'transcfipt at this

time. That's the short answer, and y'all are probably
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“independent research or any research on

511

btired-Of iistening'to me, number one, and listening to what

I always repeat of mysélf: i can't predict what may-:-be 'in

‘the future. "I can prédict anything but the future. So,

.what we'll do is"break’tOday. Wéll, I don't want to quote

him, but I~feel‘your_pain, so to Speak;“aﬁdAwe'll'see what

AN

we can do about it enhahcing,the gquality. And if yoqﬁwantﬂ

" to go back and listen to~it"aqain,,you.certainly may.

As you recall in my opening to you, I said whatever -

items are introduced iﬁto evidence, you will have them,witﬁ

in'yOu'iﬁ your jury roqh at the time Qf;your délibératidns.<;‘
If there wefe audiotépéé;‘Whiéh‘theyvafe introduced intb
evidence, youvwould'have‘a cléan computer  to listéh td'them
on also. We'll see, we'll see if we can't upéréde-it a
littlé bit, so.to‘speaﬁf qkay? |
All right, 9;30 in the morning. Do .not di;cuss £he"
case. Dé not watch any news repérﬂs.. Dojndt dobény
. - \thé Internet. Hope
y?all‘have a pleésant:évening, and‘be safe. ~Thank you. :
Thank you Qery'much.:‘See you at 9:30*in.the.morning.‘
(THE JURY EXITS AT 5;50 P.M.f
.  THE COURT; ,Any objeétions tb'ahything I've'toid‘them,
Mr}-Baﬁk? |
' MR. BANK: No, sir.
. THE COURT:Y S;iicggor?

MS. CAMPBELL: . No, “sir.
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THE COURT: All right,  thank you. Thank -— if we can

"ehhance the guality, let's see what we can do. Move it

around, whatever. It is very, it is very distorted.

Nbbody's fault. It is Wha£ it is, and they count a lot.

Anything furthet befofe we break? ' |

MR. BANK: No, sir. /

THE COURT:. Solicitor, anythihg‘further before we take
our récesS? -
MS. SiMPSON: No, sir.

THE COURT: 9:30 in the morning. Thank y'all. Thank

y'all very ﬁuch.

.~

(WHEREUPON, .THE CASE IS AT EAéE.)
| FRiDAY, APRIL 7,.2017
(COURT RESUMES AT 9:50 A.M.) |
lTHEVCOI'JRT: All right,-Solicitor.
| MS. CAMPBELL: May it please the court, Your Honor?

At the break last night, of .course one. of the.jurors
requééted a transcript of - the thing, ana_wé indicated that
we would try to work on it to maké thelquality of the sound
better. We have worked ?n it. The quéiity of thé sound is
not éignificantly better}

Last night, Mr.(Fyall did“prepare a transcript of the
remaining part, and we 'did eﬁail that to the"defenée; They

did have an opportunity to review that transcript, and it

~ had two words that they wanted changed, which we changed.
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So;'théy.are in agreement that that represents what :is
ﬁeard on the tape;' And.at thi; timé, we would ask for the
rest of the tape, that they be-allowed to use the | |
. A :
transcript.

Of dourSeAyou-éouidAaddress ~— I think it'wouid‘bé
apprOpriafé for you té-remind them that.the transcript is

iny to hélp them and they.aré'to'rely on what theyfvéﬂ’

heard and not the transcript itself. And they did have an

* opportunity to review it, and we have changed two words

which they requesfedf i don’t know what their positibn is.

THE COURT: Thank you. Thank you, Solicitor.

Mr. Bank. | |

'MR. BANK: Thank you, Your Honor. We did have a
chance tb(review_it;,écrambling'ﬁhis morning to'See'hoW
accurate it can be. I think there might be some typds or
Somethiﬁg, butvaS'iogg as.it;s limited'to this section that -
they've transcribed ---

THE COURT: TLimited? . . S o

MR( BANK: This section at the,timé that they_asked to

be able to hear it. You know, for examplé,'I think the

first tape ‘is clear; they were able to hear it. The second

- tape, at this point they're having trouble with it. - I'll

<

consent to this part of it being transcribed and them
having a copy'of it. If we're going to talk about any

«. - . J - : .
other transcriptions, that might not be the case, but for

7
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this specific one that the jury is asking for, we're fine

“with it.

THE

i

COURT: All right, and, and let me ask you this

now. You're just talking about them having access to the

tape -- excuse me;‘to the transcript while théy are

listening to the remaining parts of that audio, correct?

‘MS..

MR.
THE
s,
THE
MS.
MR.
THE
MR.

THE

CAMPBELL: Correct.

BANK: Corfect;

COURT: Not Offeriﬁg it in evidéncé.
CAMPBELL: No, sir. |

COURf: it's not going to the jury room.

CAMPBELL: No, sir.

BANK: . That's correct.

COURT: All right, and you consent to that?

BANK: . Yes, sir.
r /

COURT: All right, and I do want .one of them

marked, but I want a copy of it, number one, and I'm going

to have that marked as a court's exhibit.

MR. .

BANK: - Yes, sir.

(TRANSCRIPT MARKED INTO EVIDENCE AS COURT'S EXHIBIT

NUMBER 10.)

THE

COURT: . All right, and let'é have our bailiff,

when he gets in here, wé'll have our béiliff hand them out,

Solicitor.

MS;&CAMPBELL: Yes.
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THE COURT: All right, anything further before we
bring in our jury? |

MR. BANK: Just two quick issues, one Jjust to put on
the record. Ms. Campbell and myself have been discussing
the forensic evaluations that have been done on the phones.

THE COURT: Yes,'ma'am —; yes, sir; Sorry.

MR. BANK: Just to give you a little bit of background
so you have some context about what I'm talking about, law
enforcement has been in possession of both these phones for
the majority of this ---
| THE éOURT: I'm aware of what you're talking about,
and theﬁ Mr. Watkins ---

MR. BANK: No, it's been -- the\phones were originally

in the possession of law enforcement with VanHoutenh from

Secret Service.

THE COURT: ' That's right. T unde;stand.

MR. BANK: The phones were apparently given back to
Kristin Campbell about a month ago; they were released from
evidence and given back. Once the solicitof‘s office found
out about that, they asked for the phonés to be returned,
to be back in their custody. At about thaﬁ‘same time, we,
the defense, were asking to -- if they would consent to us

doing an independent physical forensic evaluation

ourselves.

We have done that. We have given the solicitor's
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office what we've had. It's, it's been so last minute and

everything else that I think we've come to an agreemént

that we're just not going to bring up the forensic
evaluation that was done by Chris Watkins, my invesgigator.
That any'discussion about the phones is going to be limited
to Inves£igator Chérley stating that it was given to
VanHouten, and VanHouten wés unable to obtain anything off
the phones, which is accurate.

THE COURT: Correct, Solicitor?

MS. CAMPBELL: Correct.

THE COURT: Is that not correct? Not Mr. Bank. You
agree with that?

MS. CAMPBELL: Yes, sir. We'll jﬁst say that iﬁ was
given to VanHouten with the Secret Servicevand that he was
unable to retrieve any information or data’frgm these
phones.

THE COURT: All right.

MS. CAMPBELL: I believe one of thém is a pﬁone and’
the other one...

MR. BANK: kThe one, other one we can't éet in to
because it has a pass code anyway..

MS. CAMPBELL: 1It-has a pass code.

MR. BANK: I think that that just keeps it clean.

And the final issue, Your Honor, which I don't think

we have agreement on is Ms. Campbeil told me that they in
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some way want to present evidence that they are unable to
locate Bruce Gibbs currently. I would object to that or am
objecting to that. We haven't brought up Bfuce Gibbs.
They've brought up Bruce Gibbs as a witness in opening and
with their investigators and all these things, and now they
want go tell the jury, oh, by the way. We can't find him.

It's, it's not relevant. It might be felevant tg how
they're presenting'their case, but it;s not’ relevant to
what actually happened. Whether they can currently find
Bruce Gibbs or not ér have tried, or I think she said they
think he'é avoiding them because of a warrant.

I haven't brought up Bruce Gibbs? I don't -- I'm not
going to be bringing it up on cross. They've brought him
up. I don't think that they should be able to bring up and
talk about a witness and then get to come back and say by
the Way, we can't find him aﬁd leave whatever implications
might be in the air. I think it's a straight relevance
issue. Them currently not being able to find him has no
relevance to what happened on October 7th.

THE COURT: Well, just, just let me -- well, let me
héar from you.

MS. CAMPBEEi: Your Honor, it's Mr. Johnson and Ms.
Campbell that bring up Bruce dibbs shows up after this

event occurs. That's in their statements, as well as their

testimony.
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MR. BANK: That they presented.

MS. CAMPBELL: Yes, sir, I think all -- we don't have
to go into the underlying fact that there are outstanding
warrants for him.. However, I’do think we are allowed to go
into -- and I've got Investigator Cullor from our office in
the ceurtroom, Your'Honor, and he can address the attempts
he's mede and we have made over the lest month to secure
his attendance at this trial, aed we have been unable to
get him here. The ‘jury, of course, has a right to know why
or why we don't present evidence if it's relevant. And we -
have simply not been able to find him anywhere.

He apparently has been seen in the Winnsboro area.
It's my information, and I don't went to misquote.
Investigator Cullor can address this better, that there are
some outstanding either warrants or something from family
court. I don't know if it's for back pay or what, but
anyway, that he has been avoiding -- we have been in
contact with law enforcement up there in an attempt to get
him served, and we have been unable to get him.

The only thieg we want to put oe the record is that,
you know, 1is that we attempted to secure his attendance in
this trial, and we have been unable to get him here, to

find him.. Now, they could hold that ageinst us in that we

didn't try hard enough, but we at least have the right, I

think, to present that we attempted to get him.

bl
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THE.COURT: Mr. Bank.*

MR. BANK: The whole; this idea that“he's ayoiding.
them or whatever 1t mlght be is speculatlon, and I don't
know that anybody s -— they have anybody that's talked to-
Mr. Gibbs that has Said that to‘an investigator that we've
aVoid“—;'thatvhe!s’avoid -- I don't know. I don't:haye Mr;
Gibbs,underesubpoena..‘l don't know'Whete Mr. Gibbs is.

"I don't know that the.jury has' a right to know why‘the
solicitor'sloffice may‘or_may not have problems'with'their
Caee, ;That is their own?issue; fhey've been preparing for
trial. This has been —-- -

THE COURT: I thought that's what you were trying, Mr..

Bank. '

MR. BANK: They, they ve had a year and a half to get

thls guy under subpoena or whatever they want to do The

fact that they re having problems with it 1is not something

that's relevant for the jury -to know. Again, I haven't.
dvbrought up Bruce Gibbs; I haven't opened up the door to

'anything.‘ They shouldn't be allowed to talk about a

witness, have a whole bunch of inferences about\what he may

v . N )
or may not have seen,.present audio testimony or audio-

recordinge of the officer talking .about Bruce Gibbs and

(whether‘he thinks he's, you know, trying to help Shane or

not and then go, oh, .and by the way. We can't find him.

That's jUSt, that's not fair to us. Because if we open the
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door to something --. but we simply ﬁa?en't. I just -- it's
relevant to how they're presenting their,case,‘but‘it's not
relevant to Mr. Johnson's case.

Mé. CAMPBELL:. Your Honqr, I think it's very‘£elevant
why a witness that was'thére fér shortly after this
occurred, that the.defendant called afterwards by his own
admiééion, that's before the court, that we have not
presented his testimony, which we wanted to.  We just can't
find him: I don't think'it's any kind of burden shifting.

THE COURT: Well, iﬁaty that, that would be
speculation as far as whatever his testimony may be, but
I ——o

MS. CAMPBELL: I wouldn't go into what his testimony
would-be. | | |

| THE COURT: No, I, I understand that, but.it‘would
still be speculaﬁion, but thgre, there's a case in.the
Court of Appéals. I think the name of it is State vs.

Dominick which the reverse was arqgued. That the defendant

" could argue in a criminal tria; the failﬁre in the closing,

the failure of the state to call a witness, the failure to
call a witness.  And the .court ruled that, no, you can't
argue that. '

Now, what, what y'all presented to mé,AI think,. is an

issue of whether ydu're going to cut . your throat left to

-right or right to left. Your throat's still going to be

-

\
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521
cut.

.If I allow it in as under the quality of the
inveétigation, the quality of the investigation or the
presentation, which is different, a little different, that
wé tried to find this witness and were unable to do so,
then Mr. Bank can argue the inequality or ineffecti?e
quality of the investigation that they couldn't find the
witness. And the jury just. knows hé\was there, depending
on theirldeﬁermination of credibility, but they, they
don't, they don't have any idea as to what he observed,
statements he made, what he saw.

I'm going to rule it's not admissible for the state to
offer that, nor is it admissible for the defense to argue
the fa%lure to call a witness in the closing.

p

MR. BANK: Closing, yes, sir.

THE COURT: All right? ‘ Y.

MR. BANK: Yes, gir.

THE COURT: Thank yoﬁ. Thank you very much. Anything
further?

MR.'BANK: No, sir.

THE COURT: Thank ybﬁ.

MS. CAMPBELL: Your Honor, yes, one other thing. I'm
SOrry. |

THE COURT: Just a minute, Mr. Bailiff.

Yes, ma'am.
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MS. CAMPBELL: I‘have instructed our last witness that
he is not to go into when she calls the police‘because/
she's scared of him, any kind of domestic abuse. He's also
asked me to limit hié contact with DSS. We'll agree to dé
that, but because.of that, I'm going‘to kind of lead him a
little bit through, kind of point him to different points
in his follow up, Your Honor.

In addition, Your Honor, there was a final statement
that we've agreed on following bond court. The defendant,
Shane Johnson, requested to speak to the investigator. He
went back there. He then stated without questioning that
it was an accident.  He didn't know the water héd gotten so
hot. At that point Investigator Charley tells him to stop
talking. Johnson says:

I know I have to pay for what I'véhdone, but I
don't beat on Kristin. We were lying on the bed,

and all of a sudden the police were knocking on

the door.
I've advised him he cannot -- and we have agreed to
this redaction -- that he cannot go into the part about I

don't beét, but I don't beat Kristin or: We were lying in
bed and all of a sudden the police‘were knocking at the-
door.

Is that a correct assessment?

MR. BANK: That's correct.
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THE COURT: All right. Thank you. Thank you very
much.
MS. CAMPBELL: Investigator Charley, you understand
you're not to go -into that?

THE COURT: And I think the solicitor just said she's

"going to lead, ask leading questions, Mr. Bank.

(THE JURY ENTERS AT 10:06 A.M.)

THE COURT: All right, good morning, ladies and
gentlemen of the jury‘panei. Welcome back. I'm gping to
just quit apologizing, Y'all, y'all got it in your minds.
You knOW'it'eéactly.

During the o?ernight hours, a transcript was prepared
for the rémainder'of,the tape. The partiés héve,feviewed
it. It will bg distributed to each of you while you also
listen to the remainder of the tape. |

The quality of the sound in the remainder of the tape
is realiy not signifiégntly better whatsoéver, but it dées;
it does help to have a copy. Obviously it'helps each of
you, me, each of us to have a gopy. So, got about'thirty
minutes left of the tape, and then one final witnesé on
behalf of the state. So, we're going to pféés on. - Thank
you very much. |

Solicitor, would you héve the bailiff hand those among
the members of the jury?

Mr. Bailiff.
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MS. CAMPBELL: Thank you.

THE COURT: Thank you, Solicitor, and thank you, Mr.
Bank.

(A PAUSE.)

- THE COURT: All right, Solicitor[ you can -- you reédy
to begin the tape-?

MR. FYALL: Yes, Your Honor.

THE COURT: All right. Thank you. Thank you very
much, Solicitor.

/
(WHEREUPON, PLAY OF STATE'S EXHIBIT NUMBER 97 RESUMES

f

FOR THE JURY. AUDIO IS NOT TRANSCRIBED.)

.THE COURT: All right; Solicitor. | -

MS. CAMPBELL: Your Honor, at this time we call
Investigator Charley to the stand.

THE COURT: Ali right, Detective Charley; if you'd
come around and be sworn for us, please. |

JAMES- L. CHARLEY, JR}, BEING DULY

SWORN, TESTIFIES AS FOLLOWS:

CLERK/aF‘COURT: Have a seat 1in the witness stand,
please. State your name for the record.

WITNESS: My name is James L. Charley, Jr.,
C-h-a-r-1l-e-y, Jr.
DIRECT EXAMINATION BY MS. CAMPBELL:
Q. Investigator Charley, where are you eméloyed?

A. City-of Columbia Police Department.’
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Q. Wh;t you do there, sir?

A. I am a criminal investigator.

Q. And how loﬂglhave you b?en with the City of Columbia

Police Department?

A.

Q.

with

A.

Twenty years and ten months now.

.And prior to being with the city, where were you?

Military.

And you retired with the military and then started in
law enforcement?

Yes.

How long have you éctually been in investigations?

Been in investigations since November 2009.

‘S0, approximately coming up on eight years?

Yes.
And what do your duties include as an investigator
the City of Columbia?

As an investigator, as report of suspected crimes are

assigned to me, I investigate to see if, in fact, a crime

did occur, what type of crime. I then identify all

witnesses, suspects, victims, collect evidence. Then I

weigh all that evidence to see if it support the suspected

crime. If it support the suspected crime and the suspect

can be identified, then a warrant is issued for the arrest

of the suspect..

Q.

So 1f I call 911, you aren't necessarily the guy that
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may come as a result of that?

A. No.

Q. And I notice that you were sitting back there on the
first row. Usually you sit at the table. Is there a

reason why you sat back there?
/

A, Yes.
Q. Why is that, sir? ™ .
A, Because of my injured ankle, and I need to keep my

foot elevated.

Q. How did you become involved in this case?
A. This case was assigned to me on the morning of October
8, 2015.

0. And at that point what, if anything, did you do about

starting to collect evidence in this case?

A. Once the, once the case was assigned to'me, and I
understand that the victim, was transported to

the Augusta Burn Center, I started méking contact with the
social worker there.

Q. -Okay, let me stop you right there. At that point,
were you aware of whether or not CPD or aryone from your

office had responded to the hospital the night before?

A. Yes.
Q. And had they generated a report?
A. Yes.

Q. And had you come to possess, or is that kind of how.
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ydu get assigned the case?

A. Yes. Once the case is assigned to me, if'sfassigned
by way of a’.report, police;géherated report. |

Q. And that morning, did you have an opportunity to

.review that report? <

A. - I did.

0. .And in that report, were you able to review -- you

can't say what it said -- but were you able to review ‘what

was reported by the caretakers ---

A. Yes.

Q. — as far as what had happened?

A~ .Yes. |

1Q;‘t And did you aisd gét additional information aé’far as

~ what the child said? You can't say what he said, but as

‘far' as what the child said .about it?

A.‘ Yes.

Q. And that was from the doctors at éichland Memorial?
A. | Yes.

Q. And subsequentito that, did.you fhen attempt td maké

contact with the Augusta‘Burn Center? d

A. I did.
Q- Did you speak to.any doctors there that morning?
A I did speak with Dr. Cartie of the Augusta Burn

Center.

Q. 'Andfyou éan't say what he said, but was he able to
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give you information that was vital to your investlgation?
A.‘ Yes, he did.

0. Including information about what the child said, as
well as.the injuries he suffered?

A. Yes.

Q. That day, did you make any attempts to try to get some

medical records and photographs from the Augusta Burn

Center?

A. . I did.

Q. And‘did you —-—- who did you make contact with?

”A. I‘made contact ‘with a Ms. Videtto, V-i-d-e-t-t --

V-i-d-e-t-t-o, from the Augusta Burn Center.

Q. And once you had been given that infprﬁaﬁion, the .
incident report, tﬁe information from the th different
doctbrs from two different hospitals, were you seeking to
make contact Qith'the éaretakers of the child?

A. Yes, also.

;

Q. And did you make contact with either Mr. Johnson or

Ms. Campbell that morning? .

A. I did.

Q. That afternoon or something?

A.' Yes, I did. P;

Q. And who did you make éohtact with?
A. Ms. Cémpbelll

]

Q. And where was she when you make contact with her that
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day?

A. She stated she wés at the Augusta Burn Center that .
day.

Q. And where was her boyfriend at that time?

A. She stated that he was at work.

Q. And that was -- who was hef boyfriend?

A. Shane Johnsbn, ﬁefendant Shane Johnson.

Q. What, if anything, did you ask her to do when she had

the chance?

A. I asked, I askéd her -- because she stated she was
down there with her child, and not knowing the detail,>I
aéked her to, as soon as she could, it was important I

{

speak to her immediately and have her boyfriend, defendant

Johnson, come in to speak with me as well.

0. And- did she indicate that she would try to make that
happen? |

A. Yes. , ' /

Q. And again this is on October thé 8th?

A. That's correct.

Q. . The next day did you continue to work on this case?

A. I did.

Q. - And that morning what happened about 8:30 a.m.?

A. Well, I initiate a report and amend the casebto také
into protective custody. And once getting him

into protective custody, of course I forward the case, copy
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of the incident report, to DSS, as well as notifying the
social worker down at the Augusta Burn Center that ----
Q. Okay, let me stop you there. That morning when you

first came in, did you get a voice mail from anyone?

A. Yes.
Q. And who did you get a-voice mail from?
A. That voice mail was from Kristin Campbell. I think it

J
was, like, 5:30 in the morning.

Q. Around 5:30 in the morning?
A. Around 5, 5:30 in the morning.
Q. And then I believe it was later that day you started

making arrangements to take the child into emergency
protective custody?

A. That's correct. ' .

\
Q. And is that unusual in a case such as this?
A. No, it's not.
0. And what's the purpose of doing that, sir?

A. To ensure the safety of the child, that the child is

not in imminent danger.

Q. And this is while the investigation is ongoing?
A. Right.
Q. And at that point, were you also aware that the child

was going to be at the Augusta Burn Center for an extended

’

period of time?

A. Yes.
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Q.

After receiving the voice mail from Ms. Kristin

Campbell that they would be coming in, did they show up

that

A.

Q.

A.

Q.

day?

They did.

.And this is on the 9th they showed up?

On the 12th that they show up.

Okay. So, they didn't show up on the 9th?

No.

They didn't show up on the 10th or the 11th?

Right. |

That was actually, to be fair, a weekend, wasn't it?
Yes. |

\

And prior to leaving work that day, did you also try

to set up what's called an ARC interview or an assessment

for this child?

AL Yes.
Q.' And what is the ARC or the Assessment Resource Center?
A. It's a center that specialize in interviewing
children.
Q. And there was also a medical exam that waslsep‘up?

AL Yes.
Q. But of course noné of that could.happen until he'd
been released from the hospital.

A. That's correct.
0. Moving your attention to October the 12th, that
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"morning did you call to check on the welfare of the child?

A. I did.
0. And who did you make contact with?
A. The child's, grandmother, Ms. Debra

Campbell and his aunt Sonia Caree. I think that how she
pronounce that name.

Q. That morning, did you also discuss this case with
other investigators in your office?

A. Yes, I did. Yes.

0. And around 11:25 that morning, what did you do-?
A. I called Kristin Campbell and Shane Johnson and

scheduled an interview. They arrive approximately 12:30

’
p.-m.
Q. And who actually conducted those interviews?
A. Investigator Fields, Seérgeant Fields now, she
conductéd the interview with Kristin Campbell. ‘Myself and
Investigator Bailey conducted the interview with defendant
Shane Johnson.
Q. And at that point, were they both persons of interest
in your case?
A. Yes.
Q. As far as how did the injuries -- who did the injuries
and how they were inflicted?
AL Correct.

<

Q. And that day, did the interview take place?
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Johnson that day?

A.

Q.

Yes.

And

No,

Was

No,

A. Yes, it did.
0. And did you interview Kristin Campbell? (.
A. ’I'did ﬁot,‘not on‘October'12t£.
Q. But there was an interview done with her that day?
A. Yes. | i
. Q. And was it.fecorded? '
A. Yes.
Q. Was there an a&ditidnal interview done of Shane

at that point, was anybody in custody?

they weren't.
anybody under arrest?

they were not.

Were you still investigating?

Yes.

But prior to talking to both of these

they advised of their rights?

They, they‘were.

And

)

I'm going to show you what's been

State's Exhibit Number 25. I believe it's

A

Q.

A.

'you recognize that?

I do.

And what is that, sir?

It's the Advice of Rights form we use

people that day,

marked as

in evidence. Do

that we —--
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1 before we question any suspects of -- in a crime, we advise
2 them of their rights.

3 0. And was that the actual form that was used that day by
4| - you and Investigator Baiiey when advising Mr. Johnson of

5 his rights?

6 A. It is.

7 Q. And at the bottom of that, I believe there's an area

8 called a Waiver of Rights?

9 A.  Yes.

10 Q. And prior to talking-to him, did y'all go over the

11 Waiver of Rights?

12 A. Yes.

13 Q. And at that point, once he had been adyised of his
14 rights and advised of his waiver of rights, did he choose

15 to speak to you?

16 A. He did.
17 Q. And, in fact, he wanted to tell you his story that
\ 18 day?.
19 A. Yes.
20 Q. In the recording that's been played, which is State's
21 Exhibit Number 93, earlier or earlier in the week, part of
22 yesterday, was that the interview that was conducted?
23 A. It was.
24 Q. .And I noted at the end of the interview, you went

25 through a series of questions.
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"A.‘ Yes. . |

Q. And kind of broke doWn some énswérs;

A. Yes. | '

:Q. Can i show you what's been marked aS“State's.ExhibitT’

¥

A.‘VAI do, yes. It's a éuestion and answer. form f7use wﬁenn',
I'speék with victims; suspeéts, and while I'm doihg‘the |
interview,.l'li go,baék éve:'thingé. So;'yOﬁ.said'thisA
you saidAthis, and?I‘ll ﬁiite the‘answer down; And at the
concluaion'of‘the inferview, I wéuldAgo Qver‘eyerythiﬁg

with them to make sure ‘it's accurate and nothing waéjédded'

- or taken -away and th?h have them to sign’ the form.

Q. And the'quéstions and answers that were gone over on

this piece of paper are actually recorded on the...

A, . Thatﬂs correct.

Q. ' And that would be fhe‘best evidence?

A. Yes.

Q. .What-info:mation was Shane thnSon able to .give to yQu;

that day about his participation in what happened to

|

A.  On that day, Shane Johnson on Octcber 12th, Shage

Johnson stated he{f had.-nothing to do with putting

B in the shower.“'HeAétatéd that the mcher handled all

of 'that. In'the‘beginning”bf the relatiqhship, defendant

Johnson stated that he may have turned the water on once or
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" twice but he, he was strongly adamant that he had nothing

-- or take -- nothing to do with the child in the shower.

Q. That day or the next day, were . you able to also review

the interview of Kristin Campbell?

A. I did.

r _
Q. Aﬁd at that ;oint,'did she give pretty much the same
information? |
'A." Yes. On that date -- th&s is at the intervie; she did
with Investigator Fields -- ehe sﬁated.that she did

-everything. That defendant - Johnson had nothing to. do with

giving the victim, his shower or turning the

water on. She state that she had everything to do with it.

Q. Did she say she burned -though?
A. -She didn't say she burned but she stated that

she placed him invthe.ehower.

Q. And, in faét, in both interviews who did they indicate

burned |

A. They stated that he was allowed to be there by

himself, that. he causéd it himself.

Q; And at this point, are you still‘getting ihformatien
from the doctors‘and records and things of thaelnature?

A. Yes. i'm still wofking on getting the.medical reco;ds
and photographs,and thingsulike‘that,‘like that.

Q. 'fhat eveniné, did you alSO‘prepare some sea;ch

warrants in this case? -
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(

A. I did.

Q.- And was one of the search warrants for medical

records?

A. Yes.

Q. In addition to that, did you also get a search warrant
for the residence at 804 Easter Street?

A. I did.

Q. Thé next day, moving ﬁo October the 13£h, did you then
give the search warrant.fo the Palmetto Richland record

department?

AL Yes, I did.
Q. And did you also make arrangements to execute a search

warrant at 804 Easter Street on. the next day on October

14th?
A. Yes, I did.
Q. I want to move to October the 14th. Did you make

] R
arrangements for a crime scene investigator to meet you at

804 Easter Street?

A. Yes, I made arrangemehts for the crime scene
Investigator Sutton.

Q. And who all was there when the search warranf was
executed and the area was photographed?

A. Myself, Investigator Bailey, Investigator Sutton, and.
I believe Bailey may have had»an intern with him.

Q. And that day, were there photographs taken of the
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house?

A. Yes, 1t was.

Q. Of the exterior and interior?

A. Yes.

Q. And were there photographs taken of thé water heater
itself?

A. It was.

Q. And I've noticed, and the photographs are in evidence,

but the water heater, were y'all able to check the settings

it was on that day?

A. Yes.

Q. . And agéin,-how long is this after this occurred?

A. October 1l4th, se?en dayé past the date of the
incident.

Q.v And were y'all abie to gain access to where you set

the water heater easily? .

A. Yes. /

Q. And that was photographed?

A. Right.

Q. and what was the settinq it was on at that point seven
days later?

A. The setting. was on C, which would indicate hot.

Q. That day while you were at the house, did anyone also

try to take some measurements as far as the water

temperature?
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. Yes. Investigator-Bailey did. |

Q. ‘And were you there when he did that?

A. Yes.

Q. And he did it right up where it comes out?

A. I didn't observe him actually get the measurement

because I was just looking at the layout of the house and
kind of walking through.
Q. Okay, and in doing that, did you prepare a diagram of

the layout of the house?

A. I did.
- . N
Q. And is it to scale, scale though or is it just
approximate?
A. Approximately.
Q. And I want to show you what's marked as State's

Exhibit 96. Do you recognize this? This is.a blowup.

A. Yes, I do.
Q. And is that a diagram you prepared? -
A. Yes.

MS. CAMPBELL: Your Honor, at this time we'd offer
State's Exhibit 96 into evidence.
MR. BANK: Without objection.

\

THE COURT: State's 96 in evidence without objection.

\.

(DIAGRAM MARKED INTO EVIDENCE AS STATE'S EXHIBIT
NUMBER 96.)

MS. CAMPBELL: And I just don't want to -- I don't
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want you to have to step down.

THE COURT: He may come around.

MS. CAMPBELL: Yes, sir. I'just didn't want him to
have to step down.
BY MS. CAMPBELL:

Q. Does -- where is the front door on this approximately?

-I'm sorry.

A. ?hat's okay.

THE COURT: 1Is there a pointer?

MS. CAMPBELL: Yeah, the£e‘s a pointer 'right there,
Your Honor. I should have grabbed it. I apologize. Thank
you very much.

BY MS. CAMPBELL:
7

‘A This indicate the three steps. This is the front

porch, and this is the entrance to the house.
Q. Okay, and as you enter the house, what room do you

come into?

A, You come into the living room.
Q. And. is there a dining area in the house?
A. Yes. Right across from the living room to the left is

the dining area.

Q. And you also indicate on here that there 1is a hallway.
A. Yes.
Q. And down that hallway, what were the significant rooms

to you aa far as what you were trying to...
J
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A. The first room on the right coming down the hallway on
the -- yes, on the right, which is the full bath where the

incident occurred, and further down the hallway is the

entrance to Mom's bedroom. In Mom's bedroom is the half
B

bath where the towels were kept where Mom was -- told us in
the beginning of the first interview where she went to get

the towel once she heard her son hollering.

Q. And where is bedroom?

A. Down the'hallway, straight &own the hallway‘is
bedroom, right off of Mom's bedroom.

0. Okay, and the water heater was located inside or

outside the house?

A. On the outside.

Q. Moving your attention to —-- at that point, were you
aware of who was actually living in the Easter Stfeet housev
when you executed the search warrant?

A. Yes. . i

Q. And who was living there at that point?

A. Kristin, defendanthristin and defendant Shane Isaac
Johnson.

Q. Moving your attention to October the 15th, did yoﬁ

attempt to make contact with a magistrate in Georgia as far
as getting a search warrant for some records from the
Georgia burn center?

A. Yes, I, yes, I did make contact with them to try to --
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I was having problems trying to get the medical records and
I didn't know the process, being that they were a different

state, and I was told to call this office.

Q. And again at this point, you were still investigating?
A. Yes.
Q. That day, did you also make contact with Dr. Cartie

again at the Augusta Burn Center?

A. Yes, by way of email.
Q. Okay. Later that day, did you also call 911 to check
about a traffic spot -- stop, that occurred when the two

defendants finaily took him to the hospital?

A. Yes, I did.

0. And were you able to determine at that point who
actualiy made the stop?

A. Not, not on that day. They statéd‘that there was a
stop made, but it wasn;t -- the officer that made the stop
during that aay'wasn't the officer involved in this
incident that stopped the victims and the defendants on the
way to the hospital.

0. At a later time, were you able to determine which

officer that was?

A. Yes.
0. And would that be Officer Williamson?.
A. Yeah. Right.

Q. And at a later time, did you also contact him just to




10
11
12
13
14
15
16

17
18
19
20
21
22
23
24

25

535

J. CHARLEY - DIRECT EXAMINATION BY MS. CAMPBELL 543
get his information?‘ : ‘
A. I did.
Q. . That day, did you speak to a Ms. Barbara Richardson?
You can't say what she said.
A. Yes. {
0. ‘And what was her relationship to either -- just say
what her relationsﬁip was to either Kristin Campbell or
Shane Johnson.
A. - Her relafionship was with Kristin, defendant Kristin
Campbell. ' She acted as a guardian, godmother type figufe
to.Krigtin Campbell.

MS. CAMPBELL: Beg the court's indulgence?

THE COURT: Yes, ma'am.
BY MS. CAMPBELL:
Q. I want to turn your attention. At this point, did you

think that you needed to re-interview the two defendants?

A. Yes.

Q.v Potential defendants, I guess, at this point?

A. ~ Yes. |

Q. And why was that?

A. Because of the inconsistency in the -- in what they‘

reported and what was reported in the medical report and,
of course, what the victim say.
Q. And did you make arrangements to meet with them again?

A. I did.
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Q. And how did that happen? |

A. I notified Ms. Campbell phone, defendant Kristin
Campbell by phone and scheduled another interview..

Q. And did Mr. Johnson and Ms. Campbell come back to
headquarters? Where did that take place?

A. - Our headquarters at that time, because I was assigned
to the Special Victims Unit, was located at 2132 Devine
Street in Five Points.

Q. .And is that where the previous-interview had taken

place as well?

A. Yes.
\
Q. And did they come to the office?
A. They did.
Q. And approximately what time of day was that, sir?
- A. About 10 a.m. on the morning of October 18th.
Q. And did. you make arrangements for both of them to be

interviewed that day? : .

A.. Yes, I did.
Q. And did you interview both of them or one of them?
A, I interview both of them myself, with Investigator

Odom assisting on that day.

Q. And who did you interview first?
A. We interview defendant Kristin Campbell first, the

mother.

Q. And at that time, did she give you additional
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information? t‘ : L ' ,
AA. _ Yés.

. Q0. And was heru-; you can't say what she said, but was |

her information significantly different from what she had

salid before?

A. Significantly different, yes.
Q. Prior to ‘interviewing her, had she been advisedﬁof her |
righfs? |
A. :Yeé, she was.
Q. And was that advice of rights as well as the intervieW~
recorded? - A | - :
: o : [
A. Yes, if Was.
Q. | After speéking to‘her} did you then speak‘té»Mr.
Johnmson? |
A, I d.id.
Q.v' And was he there waiting, or how did that happen?

A. We had them in a separate part of the building in‘:

another room.

Q.  Okay, agd at that.ﬁoint, was he under arrest?

A. No, not at that pointf

Q. At that point, was he in custody?

A. . No, he waén't.

Q.. Prior to talking-tO'him, however, did you think it -

prudent to again édvise him of his rights?

A. Yes.
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Q. And why 1is that, sir?

A. Because of the additional information that was offered
by defendant Campbell, and because we were still
questioning him about a crime. .;/

(ADVICE OF RIGHTS FORM MARKED AS STATE'S EXHIBIT

NUMBER 98 FOR IDENTIFICATION.)

Q. I show you what's been marked as State's Exhibit 98

for ID purposes.

(A PAUSE.)
‘Q. And -do you recognize that?
‘A. "I do. _ : . ‘ : .
Q. And what is this, sir?
A- It's, again it's the forﬁ we use, Advicé of Rights

form we use when we interview suspects who are suspected of
committing a crime. |

Q. And tell the jury, as they've heard on the tape that's
been played earlier which is going to be the recording, did

you go through all those rights with him?

A. I did.
Q. And what rights are those, sir?
A. Before we ask you any question, you have -- you

‘ muSt understand your rights. You have a‘right to
remain silent. Anything you say can be used
against you in court. -You have the right to talk

to a lawyer for advice before we ask you any
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question and to have him -with you'during
questioning. If you cannot afford a lawyer/ one
will be appointed for you béfore any questioning
if you wish. TIf you decide to answer questions
now without a léwyer present, you wili still have
a right to stop answering at any time. You have
the right to stop énswering at any time until you
talk to a lawyer.

And there is the waiver of rights, and my practice is
——.because I go over these step by step with suspects. As
I réad‘thém off, I have them to initial that they
understand exactly what we are talking about, and I have
them read but the Waiver of Rights and I read along with
them; and that is:

'I have read this statement by my rights: I

understand what my rights are. I am willing to

7
)

make a'statement and answer guestions. I‘do noﬁ
want a lawyer at this time. Irunderstand and
know what I{m .doing. No promise or threats have
beén made to me,iand no presSure of coercion of
any kind has been used against me.
And I usually just add I'm not trying to persuade them
to saying or doing anything. |
0. And, in fact, there’s actually colloquy between the

two of you about the word coercion?
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A. Yes.

Q. And you explained that to him again?

A. Yes.

Q. And at that point, did he initial by éach right?
A. He did.

0. AcknoWledgihg he knew what it was, and did he also
sign?

A. Yes.

Q. And then whose Signatures are over here?

A. Myself and Investigator Odom.

Q.

And underneath his, Shane Johnson's, signature, I

believe it's written out and then his signature?

A.

Q.

A

Q.

. Right.

" Is there also a date of birth?

It is.

And what's his date of bifth?

His date of birth is February the 15th, 1988.
Ali right. Did he agree to talk to you?

He did.

And then the recording that's just been played

overnight and today, is that the recbrding from that

interview?
A. It is.
Q. And at first, who was he blaming in that recording?

A.

Initially he was blaming defendant Campbell, Kristin,
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as the one that placed the child in the shower.

Q. And at some point during the interview,‘did his story
change agéiné

A. Yes, it did.

0. YAt one point in that iﬁterview, it sounds like his

voice is cracking up and breaking down at some point?

A. Yes.

Q. Was he crying?

.A. No tears.

Q. Based on the information you had at that point fromv

the victim, from the doctors, from Ms. Campbell, and from
/

the defendant himself in his final admission, what did you

do?
A. At that point that -- I find that we have enough
evidence to pursue a warrant against -- the arrest of Mr.

Johnson for inflicting great bodily injury upon a child.

Q. And at that poipt, did you get a warrant that evening?
A. Yes, we did. )

Q. And was he arrested that evening?

A. Yeé.

Q. And that day, did you also arrest Ms. Campbell, or did

that happen later?
A. Defendant Campbeli’s arrest came a little later on.
Q. Did you also make arrangements to collect any

telephones that may have been used by the defendants in

roo-
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this case?

A. Yes.

Q. And how.many telephones did you collect?

A. | Two. They were in possession of Ms. —- defendant
Campbell.

Q. And fhose WOuld have been the phones used by both
defendants? ;

A. Yes.

Q. Did you submit those to try to get information from
them?

A. Yes.

Q. And who did you submit them to?

A. To Investigator VanHouten of the Secret Service.
Q. And was' he able to get any information from those
phones?

A. He was -- he did not.

Q. I want to turn your attention to the next morning,

October the 20th of 2015. Did you attend bond court that

morning? /
A. I did.
Q. And following bond court, what, if anything, did Shane

Johnson request?
A. Following bond court, the court officer advised me,
nudged me that defendant Shane Johnson wanted to speak with

me. I went in the back where he was, and just say how you
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“doing? What's up? And he stated that it was an accident.

I didn't know the water got that hot. And at that point, I
tell him to stop talking. He stated -- he kept talking and

stated, look, I know I have to pay for what .I done.

Q. That's what he told you?

A. Yes. |

Q. I.know I have to pay for what I've done. 1Is that
correct?

A. Yes.

Q. " And that's right after he's been there for a bond
setting for the charge of infliction of great bodily injury
on a child?

7

A. Yes, and I told him to again to stop talking, and I

walked away. I walked out.

Q.  Later on, did you get an arrest warrant for Kristin
Campbell? ,

_A.‘ ‘Yes, we did.

Q. And what was that arrest warrant for?

A. Unlawful conduct towards a child.

Q. And when was that arrest.warrant served?\

A. On November 2, 2015.

Q. During the course of this investigation, did you also

attempt to contact a Bruce Gibbs?
A. Yes.

Q. And had both Ms. Campbell and Mr. Johnson kind of told




544

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

J

J. CHARLEY - DIRECT EXAMINATION BY MS. CAMPBELL ' 552

you he'd shown up after all this happened?

A. Yes.

Q; Were you eventually able to make contact with him?

A. I did. Yes, I was able-to make contact. |

Q. Did that take a while? |

A. It did. It did. Througﬁ several calls and I emailed

-- well, not email. I sent the certified letter to his
address which was, I guess, answered by his ﬁother and --
once she opened it up, and she was concerned. She gave me
a call, and I then tell her it was important that I speak
with Bruce GibbsY

Q. And as far as in your interview with him, and you
can't say what he said, but did he have any direct
knowledge of what had happened in the bathroom, too?

A. No. He had knowledge of what he séen after the /
bathroom incident.

Q. Later that month -- or did you becomejaWare that the
victim waé released from the hospital on November thé 4th?
A. Yes. |

Q. And at that point, did you follow up as far as getting
to the ARC?

A. Yes, with the assiétance of DSS, yes.

Q. And is that when he would have gone lafer that month
in November? | |

A. Yes.
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Q. And'I believe Dr. Lamb would have‘examined him at that
point? | | ¢

A, That's correct.

Q; And was the;e also an interview that was conducted?

A. It was.

Q. There at the Assessment Resource Center?

A. Yes. : )

Q. And you can't say what was said du;ing the interview,
but was again able to rel‘ate what had

happened to him and who had done it?

A. He did.

Q. The defendant, has his appearance changed?

A. Yes.

Q. ~And how has it changed?

A. I had to take a double look when I saw him when I
first walked in. He's wearing glasses now, more
clean-shaven than he was on -- when I had first contaét
with him.

Q. Let me show you what's been marked as State's Exhibit

95 for ID purposes.
(A PAUSE.)
Q. And this photograph, does this fairly and accurately
depict how he looked when yoﬁ arrested him?
A. Yes.

MS. CAMPBELL: Your Honorf at this time I'd offer
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State's Exhibit 95 into evidence.

THE COURT: Mr. Bank? |

MR. BANK: Objection on relevance.

THE COURT: All right, under 401 I find it 1is
.relevant. State's 95 is in evidence subject to the defense
objections.

(PHOTOGRAPH MARKED INTO EYIDENCE AS STATE'S EXHIBIT
NUMBER 95.)

MS. CAMPBELL: Beg the court's indulgence.

THE COURT: Yes, ma'am.

kA PAUSE.)

BY MS. CAMPBELL:
Q. When you got the search warrant and went.out to the
house about a weék after this occurred, did you process the

crime scene for, like, any DNA or fingerprints or anything

of that sort? Would that have been appropriate in this

case?

A. We didn't do any, any...

Q. Because both of them ---

A. DNA.

Q. --— were still in the house?

A. Right. : ' \

Q. So, wouid that have been probative of anything as far

as your investigation?

A. Not as far as my investigation.
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Q. And in your iﬁvestigation, the:on;y twé people other -
than the,victim that wefé there at‘fhe time this happened
were who? | | | |

A. ~Repeat, please?

Q. 'Whé were‘the only”fwo people, in addition to the

Victim, that were there when th%s happened?

A.  Defendant Kristin Campbéll and defendant Isaac Shane
Johnson.
Q. . And the‘ﬁe:son'that;we heard in the second statement

who admits it's his responsibility, the person who told you

that he had to pay for what he had done, do you seé him

\

A. Yes.
Q. Can‘yod point- him out for the jury?
A. Yes.. ‘HefS~the-gentleman that's sitting between the

“two females to. my left.

Q. What color Shirt.doés he have on?
A.‘ Appears ‘to be tan, tannish‘céior;
MS. CAMPBELL:‘ Your Honor; may the record reflect heté
identified thé défepdant?
'THE COURT: So reflected.
| MS. CAMPBELL: Thank you. Nothing further.
THE COURT: Thaﬂk you, Solicitor. |
Mr.»Bank:

MR. BANK: Yes, sir.
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_ THE COURT: Yes, sir.
‘MR. BANK: Thank you, Your Honor. If it pléase the

court? C

" CROSS-EXAMINATION BY MR. BANK:

Q. Investigator Charley, do you ever clean yourself up

before you come to court? .

A. I consider'myself clean all the time.

Q. You wear the same ﬁhiné you wear in your living room
to ---

A I, I -—--

Q. --- the courtroom?

Af -—- change éiothesf

Q. You changé?'
- A, v Yes.

0. Now, you weré'the lead investigator in this case,
right?

A. Yes.

Q. Ahd migﬁt be more to it,‘but essentially yoﬁr

objective is to figure out whether this burn is the result

of neglect or intentional or an accident. Is that fair?

A. No.
0. That's not fair? Those weren't the three things you

were trying to -determine?

‘AL No.

“

Q. . Now let's switch to this search warrant on the house.
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I want to make sure I have the dates right, okay? The ‘

incident occurred on October 8th. Is that right?

‘A Yeah. No, no. The incident occurred October 7th.
Q. ~7th. Thank you, sir, and I think we come in to some
of that midnight time. That's one mistake, so I appreciate

you correcting me.

Now, you'got consent from both Kristin and Shane to
search. the house on October 12th?
A. Right .-
Q. Is that right? You didn't ask for a search warrant
until October 13th, right?
A. That's when the -- well, we were still in the process

of getting the search warrant as well.

Q. Sure. Well, let's talk about a search warrant for a

. . \
second. The benefit of a search warrant is you don't need

anybédy’s consent to be able to search a house, right?
A. Correct.
Q. And the process of obtaining a search warrant is that

you put a document togefher to explain you have probable }

cause and ask a judge to sign it. .Is that fair enough?
A. That's correct.
Q. And how long does it take to type out that paragraph?

A. Well, that, that, that depends.
Q. Sure. Well, let me ask you this, sir. Did Shane or

Kristin do anything to prevent you from getting a search

\
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warrant as quickly as you could?
MS. CAMPBELL: Objection, Your Honor. 'They can't ---

THE COURT: I'm sorry? I couldn't hear the last part,

Solicitor.
MS. CAMPBELL: How —-- they can't prevent him from
getting a -- I, I'll approach.

(OFF—THE—RECORD BENCH CONFERENCE.)
THE COURT: Everything all right, Mr. Bailiff?
BAILIFF: She was asking for water.

THE COURT: Oh, okay. All right. That's fine.

That's all right.

(OFFTTHE—RECORD BENCH CONFERENCE RESUMES.)‘

THE COURT: Thank you, Mr. Bank. Thank you,
Solicitor.
BY MR. BANK:
Q. Did Mr. Johnson or Ms. Campbell in any‘way prevent you

from being able to get a search warrant?

A. No.
Q: Now, the home is a two-bedroom home. Is that fair?
A. That's correct.
Q. And do you have any idea what the square feet is?

~
A. I spoke to the grandmother. She stated it was about

1000 square feet.
Q. Okay, and this is the diagram here that we were

looking at earlier.

Ay
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A. Yes. | | /

Q. Is that right?

A. That's correct.

0. And this ---
MR. BANK: And, Your Honor, I'm holding State's
Exhibit 96.

THE COURT: All right, thank you..

BY MR. BANK:

Q. This is the bathroom where the shower happened,‘right?
A. Yes. Uh-huh.

Q. 'This is Mom's bedroom, right?

A. Right.

Q. And down here we have a measurgment of -- from Mom's

bedroom door entrance to the full bathroom door éntrance,

which is this wall. Is that right?

A. That's correct-. ' - /

0. And that's 7 feet? - o .

A. Yes.

0. Okay. Now, you gathéred some type of inférmation that

this may not haye been the first water heater in the houée.
Is that'correct?

A. Repeat?

Q. Sure. Did you gather any inforﬁation that this may

not have been the first water heater in the house?

A. I don't recall that.
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0. You don't recall? ’
A. No.

Q. You don't recall that there may have been multiple
water heaters put in the house? |
A. No.
Q. Would it refresh your reccllection if I could shoﬁ you
a note you made about it?
A. Yes.
Q. Yes?
MR. BANK: Your Honor, may I approach the witness?

THE COURT: Yes, sir. Of course.

‘BY MR. BANK:

Q. Does that refresh your recollection at all?
A. Yes. Yes.

Q. So, there had been some information that there had
been at least one other hot watér heater put in Ehis house
at some time since the Campbeils lived thefe?

A. Yes.

/ . .
Q. And just to clarify all that; Kristin and her family,

the Campbells, are the ones that owned this house, right?
A. i believe the mother is the owner, from what I géther,
that bought the house .for Kristin.

Q. Sure. This isn't a rented house?

A. No, not.

Q. Briefly, I just want to go through these interviews,
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and I won't be long. I know we've all listened to 'them.

THE COURT: Speak up é little bit for me ---

MR. BANK: Yes, éir.

THE’COURT: ;—; please} Mr.  Bank. .

MR. BANK: Yes, sir. -

THE COURT: Thank you.
BY MR.'BANK:
Q. What I'd like to do is go through thesé interviews,
and I don't want to spend at‘length because they're.already
in evidence. But yéu wére'present'for both of the éudio
recorded interviews:of Shane thnéon?
A. That's correct.:
0. All right. Well, let's.start with interview one,
okay? Tﬁat interview occurred on October 12th?
A. That's correct.
Q. And in going over phe circumstanées, you told him he

didn't have to talk to you, right?

A. That's correct.

Q. And he decided thaﬁ he'd like to speék with you
anyway?

A. Yes.

Q. How far did Sﬁane say he'went in school?

A. I believe he statedAhe graduated from high'séhool.
Q. All right, and what did he do for a living?

A. He was working in the lawn care business.
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Q. And he's from Féirfield, right?

A. Yes. |

0. Now, he says to you that he had mOved in with Kristin

somewhere in the yeaf leading up to this incideﬁt, right?
A. Yes.

Q. And he, as we know at this point, wasn't the
biological father of | |

A. Correct. ‘
Q. You acvtually know the biological father of
right, Reginald, Sr.? '

A. I met him. I don't know him.

Q. Sure, and I didn't mean to put any words in your

mouth. 'He was living in California, right?

{

,A' That's correct.

Q. Both Shane and Krisfin did indicate to you that Shane
is not called dad, right?

A. Yes.

Q. And thét Reginald, Jr., acfually refers to Reginald,
Sr., as dad? |

A. Correct. ' ¢

0. Now, it cade up that Shane has two other kids that are
about the same age as Reginald?

A. That's correct.

Q. And y'all mentioned in the interview that they didn't

have any diagnosis of autism like |VETUEE did?
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., relationship with starts from him dating

A, - Tha%'s correet .—No-—-Say -- repeat that, please.

0. Yeah. I think I know what you're gettiné‘at. Shane
knew before he knew mother, right?

A. Right. |

Q. That's actually how he ended up meeting Kristin?

A. Yes. |
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A. Correct.
Q. ~ And all three kids knew each other and played
together?
A. Yes.
Q. But Shane's two children didn't actually live at
bEaster Street. They would just visit Easter'Streef?
A. Yes. |
Q. They lived with their biological mother, right?
A. I'm not Quite sure, but I believe that was stated.
Q. kaay. Did you ever try to reach out to the biological

mother of his two children?

mother, right? )

Q. Right, but knew, in the cont&xt of 2014, hé
knew Shane as Kristin's boyfriend, right?
A. Yes.

Q.- And his characterizations of to name a few
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in the interview, are that he's a good kid, right?
A. Correct.

Q. That if you ran a day caré, you would want all kids to

be like

A. Yes.
Q. 'And you try to -- you and -- well, you try to lead him
a couple times to say, well, isn't -- doesn't he have

problems? Doesn't, doesn't he have some issues, and he

corrects you each and every time and says, no, Reginald is

a good kid.
A. Yes.
. )
Q. Right, just as he always corrects you when you try to

get him to say that Kristin did something intentionally to,
to Reginald, right?

A. Cofrectﬂ

Q. He says over and over again that what happened in this

incident was an accident, right?

A. No. - !

Q. No?

A, Né. No.

Q. He says ---

A. Eventually he came to say accident, and I don't know

if that after we put it on the table or whét, but initially
he denied having anything to do with it.

Q. Sure, but regardless of whether he's putting -- he's
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saying he's putting the child in the shower or Kristin is,
he's always said that either way, neither of them

intentionally burned the child.

A. No, he»didn't use thét word‘intentional. He did not.
0. He never‘used'that word --- |

A. , No.

0. --- intentional, right?

A. No. Not, not‘during the first interview, no.

Q. Then in theiseCOhd interview, he continues ---

THE COURT: Ybu were talking about the first?
MR. BANK: Sure.

THE COURT: - You're to ‘the.second now? I'm just trying
v

to track you.

MR. BANK: Sure. I'll stay with the first, Your

N

Honor.
. THE COURT: All righf. o ~Q 

BY MR. BANK: |

Q. = Now in the first iﬁterview.sfill, we start.-talking

about the actual incident when the shower:happened, okay,

and he immediately acknowledges to you on the tape that

there was about an hour delay before got to the

hospital? N
A. That's correct.
Q. And we know that when they were on the way to the

‘hospital, they were pulled over for speeding, right?
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AL Yes.
Q.. And that was, as Ms. Campbell pointed out, Officer

Williamson who we saw here just a couple days ago, -right?

A. That's correct.

Q. And during this hour before they get in the car, the

~events at the house are described as chaotic, right?

A. I'm not, I'm‘not -- chaotic wasn't used.
Q. The word chaotic wasn't used. They were talking about
how JIVINEl was crying and running around and there was a

lot of yelling.
A. - Yes.
. . ‘

Q. Is that fair? At some point in the first interview,

you actually ask Shane if he's covering for Kristin, right?

A. That's correct.

Q. And there's this comment that came up a couple of days
ago about Shane and coid shoWers. Do you recall that?

A. Yes. . |

Q. And when that comeé up, he actuaily corrects you and
say, well, no, I take lUkeWarm showers. I uée c%ld water.

to wash my face and teeth.  Is that right?

A. No .
Q. That's not right?
A. No, that's not correct.

Q. All right. -

A. He stated he take ccld showers. It was only when he
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and Kristin take showers together. When she says £hé water
is tooAcold, he édjusted whé#e it's lukewarm.

Q. And you'd agree with me that the tapes would be the
most accurate --- |

A. Yes.

Q. -~-- version of that? And you also askéd him'what I
think are véry pertinent questions about timing, right?

A. Right. |

Q. You asked him and had a lot of questions about the
time before they get in the car, right, and you also ask
about  the time -- amount of time that Reginald was actually

in the shower.

A. Yes.
Q. Right, and both of those situations you explained to
them -- to him that you don't expect him to be able to give

you a precise time?
A. Correct. That's correct.
Q. Now let's switch briefly to interview_two. We have

the same circumstance where he's there without a lawyer,

right?

A. Right.

Q. And you tell him he doesn't have to talk to you,
right? |
A. That's correct.

Q. And he wants to talk anyway?
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A. Yes.
Q. And here he acknowledges -- or the Ftatement changes

in the sense that he saYs that Kristin actually left the

house?

A, Correct.

Q. And that's the first time you had heard that,Aright?
A. That's correct.” |

Q. And he says.he»didn't say be%ore in the first

interview because he was scared?

A. Yes.

Q. ‘And later ‘he says something about being worriéd about
being treated like this in an interrogation or something
like that. Do you recall that?

A. Yes.

Q. Now, between Shane's interview‘oné and,two, the two
biggest acknowledgments he makes.is.one, what we just
talked abqut, the -- he saYé Kristin left the housé, right?
Al Uh-huh.

0. And twé,'that he helped Shane into.the shdwer, the
bathrdom, right?.

A. Yes.

0. Now, sir} that's actually not the first time that he
said that he helped him into the bathroom, is it?

A. No, it's notp'

Q. In fact, we heard and it was very brief, and.a couple
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days ago the responding officer, Officer Timmons on the
stand,  right?

A. Yes.

Q. Officer Timmons, just so we can remind the jury, is

the responding officer that was at the ER the night this

happened?
A. Yes.
Q. Right, and Shane's immediate . response to him was he

was the one that helped him into the bathroom?

A. Yes.

Q. He’aléo says at some point in the second interview
that‘before Kristin léft, that she and him both helped put

in the shower. 1Is that right?

A. Yes.

Q. But he continues to say nothing intentional happened,
right?

A. No.

Q.. He says —-—-

A. Eventually-he'came to that statement that nothin@ --

that it Was an accident, but, ho, he, he denied doing 1it.
He denied having anything to do with it.

Q. ‘Right.‘ Well, that's my question,.sif, is that at no
point did he ever say that he intentionally burned this
child or that Kristin intentionally'burned this child,

right?
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A. Yes.
Q. And you start at some point in the second interview

showing Shane pictures,'right?

A. That's correct.
Q. Probably the same pictures that we've seen some o0f
what —-- some of them here today or this week anyway?
" A. Yes. S |
Q. And the point of that is té get an emotional response.

- Isn't that right?

A. No.

Q. Oh. What is the point of that then? ’

A. To show him the injury that was inflicted on that
child.

Q. Well, hadn't he already seen that?

A. Not to my knowledge.

Q. Wasn't he with the child when it happened?

A; He didn't see the pictures.

Q. Now, we've spoken a couple times and heard on the tape

this issue of Shane taking responsibility, right?

A. Yes.
Q. Now, there was a certain hypothetical that you gave
when you were explaining to him what responsibility is. Do

you recall that?
A. I'm not sure what you're, what you're say -- what

you're asking.
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Q. Sure. . Let me go a little further. Do you remember
déSCribing him taking responsibility -- as. taking

responsibility is something similar to being in a‘traffic_

accident?
A. Okay, yes. Yes. . b
Q. You stated something along the lines imadgine if I was .

LS

.in the car and I hit the back of somebody in the car,

‘right?

A.  Right.

Q.L And you said Qouidnit I‘be'reséonsibie?

A;' Right. |

Q. And that e%amplé; that precise examplevié litérally a

car accident, right? .

A.  Yes.

Q. .LAnd'within theAwbrd Car'accident is accident, right?
A. . I,guess.. I'm»not éUre what yQﬁ're asking, but,yes; I
guess. .

Q. Sé, in the sense that this is an accident, Shane says,
Well, yes: I mugt be reépgnéiblé. I.was.the only adﬁlt

there, right?

A. Repeat/that, pléa§e.

Q." Sufe.' In tﬁe Sehse that Shane séys I'm taking. -
respénsibility for this; he'is saying that in,the sense
that it is an accidént and.l am.the adult ﬁhére;

A. '~ He say he take the responsibility because he put the.
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child in the shower.

Q. But he never said that he intentionally burned the

child, right?

A. No.
bQ. He always denied that —f—

A. - No.

Q. -—— 1in every interview.

A. No;‘he didﬁ'; always deny that.

Q. Sir, at what point did he‘intentionélly say that he

burned thelchild?.

A. Halfway through the second interview.
Q. Halfway through the second interview?
A. "Yes, yes. The first interview, he denied having

anything to do with it=
Q. I understand that, sir. I'ﬁ, Ifm'not .

THE COURT: Don't be argumehtative. Ask your next’
questibn. fyt;s not a matter:of whethef you understand or
not. It's a dquestion. 1It's an answer by the)detective.

MR. BANK: Yes)vsir; I'11, I1'11 move'oa.

THE COURT: Thank you.

MR.'BANK:”'Thank you.

BY MR. BANK: |
Q. Now, towardé the end of thé;second‘intérview after he
tells you these rew things, he asks now ﬁhat he told vyou,

you don't have to talk to Kristin anymore, right?




10
11
12
13
14
15
16
17
18
19

20

21

22
23
24

25

565

J. CHARLEY - CROSS-EXAMINATION / REDIRECT'EXAMINATION 573
A. » Yes. | |
Q. And finally Just on statement -- I have it Written as
statement three, bgt thé statement we heard  about ét the
bond court.
A. Yes.
Q. Right. Eyen there when he talks to you, he
charécterizes and calls this an accident, right?
A. Yes.

MR. BANK: Beg the court's indulgence.

" THE COURT: Yes, sir. Of course.

(A PAUSE.)

MRL‘BANK: That's all the gquestions I have.

THE COURT: Yes, sir.

f .
Redirect, Solicitor?
MS.:CAMPBELL: Thank you.

REDIRECT EXAMINATION BY MS. CAMPBELL:

Q.. Is there anything'¥— he asked you abouf the evidence.
A. Yes;‘ | |
Q. Was there.anything,consistent about anything he told

you?_

A. ANo. In tﬂe‘first interview, the child was an angel,

. . . " . )
was a good child; in the second_interview, the child was a
liar.

Q. And at some point in one of these -interviews, hé talks

about how much he loves VI
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A.  Yes. o

Q. Like his own?

A. . Yes.

Q; Goes on and on about what a good child he is because

he doesn't want you to think he's done anything to
discipline him or because he was mad at'him. He's big on
that, right? )

A. Yes.

Q. And this is the same person -- while is in the
hospital fighting for his life, were you aware that they

had a barbecue on Easter Street for his family?

A. Only yesterday during the interview -- I mean, during

_the testimony of Ms. Campbell.

Q. And he was very specific about makincj‘ into the
best child ever to make sureiit wasn't di;cipline ér that
he was mad at him?

A. Yes.

Q. When he called you back in the back, he wanted to tell

you once again it was an accident?

A. Yeé.

Q. What was the final thing heisaid to you?

A. I know'I have to pay for what I've done.

Q. So,’he acknowledged he had to pay for what' he'd done?
A. Yes. | |

Q. And the interviews speak for themselves?
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A, Yes.

575

MS. CAMPBELL: .Thank you, sir.

THE ‘COURT: Mr. Bank?

MR. BANK: No, sir. Nothing further.

THE COURT: Thank you. Thank you very much for being
with us, Detective Charley. You may step down.

(THE WITNESS EXITS THE STAND.)

THE COURT: All right, Solicitor, you may~¢all your
next witness. |

MR. FYALL: At this time, the state rests, Your Honor.

THE COURT: Thank you. Thank you very much,

Solicitor.

¢

Madame Forelady, ladies and gentlemen of the jury, as

- you've just heard, the state has rested. You have heard

all the evidence and all the testimony you're going to hear

from the state in its case in chief. I now have é matter I
must take up outside of your presence. Further, perhaps
now would be a good time to take our recess anyway. So,

I'd ask you to please go to your jury room. We'll take —;
I'm not going to say fifteen minutes because I won't make
it. I'll say twentyiminﬁtes. Y'all are thinking he won't
make it, but we'll take twenﬁy minutes.

Do not discuss the case during this brief recess.
Thank you. Thank you very much. You now ﬁay go with your

bailiff.
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They caﬁ't take those transcripts now.

FOREPERSON:‘ We can leave our transcripts?

THE COURT: Yes, the transcripts, Madame clerk will
take them up.

Thank you, Madame Clérk.

(THE JURY EXITS AT 11:43 A.M.)

THE COURT:.’All right, anything from the defense, Mr.
Bank?

MR.‘BANK: Yes, sir. We héve several motions.

THE COURT: All right. Yes, sir.

MR. BANK: Well, first of all I'd like to renew our
motion for mistrial based on the testimony of Dr. Cartie
that was stricken from the record regarding discipline.

Ms. Campbell, knowing that that was the case and that
that's an issue, that there's been a curative inétruction
bringing that to the attention of the jury, Jjust got up and
asked at the end whether Shane made clear to make sure this
had nothing to do with discipline. |

Discipline is not a part of this trial. It was a
problem when Dr. Cartie brought it up. . We've,had to strike
it from the record. We've had? we've had to give a
curative instruction. I've had to move for a mistrial and
then Ms. Campbell, knowing all that, brought it up again,
the inference being that he in some way is hiding that he

was trying to discipline the child.
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The?lcan't keep doing this, and so'I'm rehewing the
motion for.a mistrial. They've now heard the word_
discipline twice, this.second time after they've already
heard it the first time. They're not supposed to hear
that. They -- I, I can't stop them from thinking that now.
There's nothing I can deo to .fix that, Your Honor.

So, along with our ofher motions fhattI can go ipto in
more detaii to renew, that specifically we're asking to
renew based on our previous arguments and then this new
question, line of questioning from Ms. Campbell.

THE COURT: All right. Thank -you.

Ms. Campbell.

MS. CAMPBELL: Your Honor, the statemenf itself, he's
asked repeatedly was he acting up thaf day, was he being

bad. It's in the -- what they didn't object to was part of

~ the statement»that came in. It's replete in there as far

as that he, that he was asked repeatedly by investigators
about acting out or being sassy that day I believe
was one term he used and everything, and he repeatedly
denies. Said didn't dd anything wrong. It was just
a normal day. was good.

And obviously, Youf Honor, I mean, the whole crux
about it is that, you know, he's distancing himself from
the fact that he wasn't madv at ‘or he \A;,asn‘t trying

to discipline and he's -- in the same manner he
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keeps saying it'sjan accident. That's from the record of
the statements. And then aiso in his direct, that's what
Bobby, Mr. Bénk, actually went into.

(A PAUSE.).

THE COURT: Again specifically, Mr. Bank, teli me the
question and the answer, the part of.the testimony you're
referring to through Detective Charley. ‘ .

MR. BANK: Yes, Your Honor. Specifically thg line of
questioning —-- obviously I'd much rather rely on the
transcript buﬁ -—-

THE COURT: That's what I'm going to do. That's why I
want to knbw particular conversétion because I'm going to
have -- I'm going to ask our court reporter to find it.

MR. BANK: Yes, sir. The, the specific gquestion
included something about, so, he was trying to distance
himself away from disciplining the child.

THE COURT: Okay, and that was a question, you're
saying, by the solicitor?

MR. BANK: Yes, sir.

THE COURT: And that was é guestion by the solicitor
that was not part of -- or a reasonable inference that
would be part of either tape one, tape two, or a
combination of tape one and tape two?

MR. BANK: I believe that -- and I think she

acknowledged what the inference is, is that they're trying
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to suggest that he's lying about it to cover up his motive.
And I believe that infefence was apparent from the
questidning. However, it is not in the tapes.

THE COURT: But it)could be -- it would or would not
be a reasonable inference ‘from tape one or tape two? Just
like the questions you asked about reasonable inferences,
that he always denied it was intentional. |

My rqpollection of listening to the tape, and I won't
say either one of them_is of the greatest of quality, nor
am I the greatest quality a; far as I try to listen, pretfy
good at that, but I don't always hear because of other
issues as far as those tapeg are concerned. They're very
difficult to hear, as we all knoﬁ. But it's liké‘the
reasonable inferences in asking he always said it was an
accident, but that, that's the foundation of your motion
for a directed -- for a mistrial?

MR. BANK: Yes, sir, and it's a renewal of ---

THE COURT: Well, if can't ---

Mﬁ. BANK: TIt's compound, it's ---

THE COURT: --—- be a renewal. I've already ruled. I
meah, if you're asking me to go.back -- 1f it's a renewél,
that means ‘I go back to the first mistrial on the
punisﬁment, and I, I totally affirm my ruling as to that.
That's why I'm trying‘to process what it is I'm looking at

now, but I'll ask our court reporter if she can find that
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for us.
MR.  BANK: Yes, sir.
THE COURT:  All right, I’il take  that under
advisement. Now what's your next motion?

MR. BANK: Our next motions are, are to renew just for

. the record our, our previous objections, rulings

specifically. Our request for an evaluation of competency
for the aileged victim, finding of co%petency, any of the
hearsay objections we've made, the expert qualification,
opinion objections we've made, and any -- along with any
other objections we've made thrqugh the course of this
trial, we're'just renewing them at this time. -

THE COURT: Thank you. I would deny those motions
and reaffiirm all my previous pretrial, trial'rulings,
including, including all those, including evidentiary
rulings. All right, thank you.

MR. BANK:‘ Yes, sir.

THE.COURT: Next métion.

MR. BANK: I believe Ms. Pinnock is going to make a
motion for a directed verdict.

THE COURT: All right. Yes, ma'ém.

MS. PINNOCK: Thank you, Your Honor. If it pleases
the cQurt? Your Honor, at this time we would move for é
directed verdict on the charge that Mr. Johnson is facing.

Your Honor, even viewing in the light most favorable to the
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state with the evidence they've presented, the stafe has
failed té put any evidenée on the record as far as the
mens rea.requirement for the statute.

Your Honor, the statute number, as you're aware, is
16-3-95. 1It's entitle& Infliction or Allowing Infliction
of Great Bodily Injury upon a Child, ahd it's broken up
into different subsections. Mr. Johnson is charged under
Subsection ‘A, which says it's unlawful'to inflict great
bodily injury upon a child.

Your Honor, it is, it is our position, based on the
construction of the statute and what we can only assume
from the legislative intent behind the statute, that the
mens'féa réquirement would be intentibnal, which would make
it a épecific_intent crime. The only information that we
have, based on the state's evidenée at this point, is that
Mr. Johnson, according to their theory, is the one that put
him in the shower and we know that '
was burned. There has'been an abundance of testimony about
his actions afterwards in the house prior to going to the
hospitai, after the child was admitted to the hospital,

what he was doing after that, conversations he had with

-Kristin Campbell, the codefendant in the case. But they

have provided no information in court this past week

talking about Mr. Johnson's mental state at that point.

Your Honor, I'm fully aware that, you know, it'sbnot
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an exact science. Nobody can get into somebody's head to
establish what they were thinking at the time, but there
just has been nothing offered. So, Your Honor, I -- they
have failed in establishing that element.

In order for a jury to deliberate, to even consider if
they can —; if the state's reached their burden of proving
all\elements of thé offense beyond a reasonable doubt,
which is their burden, in order to do that they have to be
able to make that same determination on thé mens rea aspect
of the statute as well, Judge. So, Your Honor, without any
evidence of that, you know, I“don't‘believe it should make
it to the jury. | \

If he had been charged undér another subset, you know,
another subsection or with another offense, I think it

{

would be a different, a different issue, Judge, but there's

just been nothing showing that an intentional act was made,

was made against in this case, Judge.

So, I would ask ydu grant the directed verdict and not

allow it to go to the jury for any further deliberations.

THE COURT: Thank you, Ms. Pinnock.

Solicitor.

\
A
e

MS. CAMPBELL: May it please the court, Your Honor?
They keep arguing that this was intentional, and I would
just submit that intentional is not part of the actual

statute itself. Regardless of that, Your Honor, the
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~victim's testimbny aloneh along With‘the admissible hearsay.

statéménts, and he says Shane did this to me. His:
testimoﬁy is Shané burned me. 'Clgarly-thét ihferénce,
coupled wifh‘also, Your Honor, wifh the expert teétimony'
from tﬁg doctors aS‘far'aé tHis was a éqse-of éhild abuse

and the victim did not do it to himself. y Hence, Your

_child alone is enough to get it past ﬁhe_directed’verdict,
Your;Honoﬁ. | |
 THE‘COURT:A Any}reéponse, Ms . Pinnock?

. MS. PINNOCK: Yes, Your Honor, briefly. The ﬁestimony
we have ffom'the~child isithat.Shane did;it.‘ There's_;o
.further;explanation. :There's no, you know, well, what did_
Shane do? You know,- did Shane hold you? Did Shane force .
you? Noné of that hés come out. So, I'm not quite sure
how thaﬁ‘goes tO'éxplain anything that Mr. Johnson was
thinkiné at the tdime. |

And, you know, the solicitor brought up the testimony

of the doctor. Your ruling, one, was that testimony wds -

‘not going to‘ge inferred to establish anything aboﬁt
criminal iﬁteﬁt; That it,Waéajﬁst a medical diagnosis.
So, I don't believe the state caﬁ rest én.intent,f%
mens ‘rea requirement on the dpinion'of'a —?‘£he me@ical

opinion, not the legal opinion, of the doctor. That was my

' underétanding'of your ruling when you ruled to'be,'you
7 A ) s ' ‘ ‘
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know, in, iﬁ line with theICommander case, Judge.

So,;theré is‘nqt an —— I, I disagree there'g an
overwhelming, you know, there's, there's overwhelming
amount of evidence that's being presented to the jury.

They have a statement that says‘Shane did it. i don't
belie&e that ge£s‘past the level of a mere'suspicion thét
hé might have done something. I gbn‘t believe it raises to
the level of reasonable doubt. I don't believe that the
jgry‘should be able to deliberate baséd on thatf It's a
sﬁspicion ap'this point, YourvHonor; They have not offefed
anythiﬁg to tﬁis court‘with the element of mens_rea.‘ And,
Your Honor, bécause of that, again We're asking you to, to
grant the direcﬁed verdict, our,‘our’motibn'for the‘
directed verdic?.'

- THE COURT: Thank you.

MS. PINNOCK: Oh, I'm sorry, and I, I'ieft this part

out, Your Hdnor. The statute-itself,‘you héve to look at.
R

the statute as a whole. Subsection A ddes‘not-speéifically

say in?entional, but if yéu read Subsection B, for somebody

to be cﬁarged -——= !

§

THE COURT: I think it says unlawful.

MS. PINNOCK: I'm sorry, Judge?

. 7
THE COURT: T think it says unlawful in my reading of
it.

MS. PINNOCK{ Yes, sir, but the intentional standard,
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I believe, comes from looking at the statute as a whole.
Subsection B says it's:

Unlawful for a child's parent or guardian,'person

with whom thé’child's parent'or.guardian is

. cohabiting, or another person responsible for the

child's welfare knowingly to allow another.person

to inflict great bodily injury upon a child.

THE COURT: That's not what he was indicted for.

MS. PINNOCK: Yes, sir. d

THE COURT: He was'iﬁdictedll6—3—95(a).

MS. PINNOCK: Yes, sir, and that, that part of the
statute lacks any mention of the intent requirement. So,
the next step when the statute is, is silent on it, you
look at the statute as a whole.

THE COURT: All right. Thank you, Ms. Pinnock.

(A PAUSE.) |

THE COURT: He's not  charged wi£h 16—3—95<b5.‘ He's
charged with l6—3—95(a},.which statesi‘It'is unlawful. And
unlawful is a.mental state.

It is unlawful to inflict great bodily injury
¢ : .

upon a child. A person who violates this section

is guilty, must be imprisoned for not more than

}
‘

twenty years.
He's not charged as the child's parent or guardian.

Knowingly to allow another person to inflict
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great bodily injury. The person who violates
that subsection is guilty of a felony and must be
imprisoned for more -- not more than ﬁwenty
years. |

But at an? rate, I will rule momentarily. All right.

(A PAUSE.) |

THE COURT: A defendant is entitled to a directed
verdict when the state‘f?ils to produce evidence of the
offense charged, citing State vs. Walker, 349 S.C. 49. The
trial judge is only concerned with the éxistence of
evideﬁce, not of its weight, citing State vs. Butler, 407
S.C. 376. .~

I view this motion - in the light most favorable to the
nonmoving party, that being the state. If there is direct

or sufficient circumstantial evidence for which a jury

could find the defendant guilty, the .case must go forward

to the, to the jury. Rule 19(a), grounds.for motion of the

South Carolina Rules of Civil Procedure states that:
On a motion of a defeﬁdant,‘cour£ shall Qirect a
verdict in defendant's favor on any offense ‘
charged 'in the indictment after the evidence of
either side is élosed. If there is failure of
competent evidence tending to prove the éharge in

the indictment, in ruling on the motion, the

triai judge shall consider only the evideﬁce or
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nonexistence of the evidence and not its weightf
I comply with that rule'in State versus a number of
cases, Wﬁlliams, Larmand, L-a-r-m-a-n-d, 780 S.E. 2d 892.
State vs. McCombs, 368 S.C. 469:
A defendani is entitled to a directed verdict
wﬁen~the state fails to produce evidence of the
offense charged. |
And those other cases just reiating to suspicion of
guilt: Bostick, t?e Oraﬁgeburg County case out of North,

and those others. )

I think there is -- and further in my review of it,
the -- there's two types of evidence, direct and
circumstantial. State is never required to prove direct

intent by direcf evidence, but it may be proved by indirect
or circumstantial evidence. There's no mathematics to it.
That's also an issue for the jury;

I thinkvbased on'the testimony of a numbér of

witnesses, both the victim, Dr. Cartie, Dr. Lamb, my ruling

)

is limited under Commander but that does not limit the

ability of the juror as fact findefs to make whatever
reasonable inferences.they may find méy be properly drawn
frow the evidence. So, I think there is cleariy direct
testimony because there is no valid reaéon for an adult to
put a'seven—year—old human being or any other -- even a'

non-homo sapien -- living creature in a scalding, hot




580

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

o 588
shower, scalding, hot shower. And I think there is
substantial circumstantial evidence. ‘éo, motion for
directed verdict is respectfully denied.

MS. PINNOCK: And, Your Honor.
THE COURT: Thank you. .- Thank you very much. Court

will be in recess fifteen minutes.

’ (OFF THE RECORD.)

THE COURT: Without narrating it back into the record
as far as the standard for a mistrial, it is laid out very
well in the case I ‘have previously cited, State vs. Bantan,
B-a-n-t-a-n, 387 S.C. 412 2010.

The court reporter handed a note where this question
was asked, asked by Solicitor Campbell:

’ He doesn't waqt you &--

Directed to Detective Charley.

--— to think he's done anyth}ng to discipline
or. ..

COURT REPORTER: Because. 4

THE COURT? Because he'é mad at him.

All right, so I, I think that's a feaspnable inference
to be drawn as far as a question to be asked in the
transcript ofhthe second half of'thersecOnd'interview. The
pages aren't numbered. Detective Charley asks:

Okay, and you know what? Now I felt that and I

believe that, Mr. Johnson, I believe that -- was
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| acting up that day? Did sass you
that day? | |
Answer: No, sir. It was a regular day. . I come

home from work tired. get in the shower.
Just get the routine on so I can get to bed.
That's it. I mean, of course, that ain't-;t.
Throughout the interviews éf Mr. Johnson, he talks a
great deal about what‘ a good child was, how much he

loves him. If he ran a daycare, he would like to have all

basically. I paraphrase those. It was also asked

on cross-examination of Detective Charley what a good child

lhe was and such like that in that line of questioning.

Again, as far as thermistrial, I do not think it's of
manifest necessity. I do not think it's prejudicial in ény
way, that question, not Detective Charley's response to
that question based on the totality of the testimony{
presented. So, I respectfully deny the motion for a
mistrial. | \

And I will consider it as far as additionally
bootstrapping, béck to the previous motion concerning as a
form of punishment by -- fhe response by Dr. Cartie. I
would further deny that.

Mr. Bank, I will givée whatever curativé instruction

you would like me to give. However, I do not think, based

on the fact that there is no foul, one would not be
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necessary, but I certainly would consider whatever you
would like me to consider in that regard.

MR. BANK: Your Honor, I'm not requesting dne, but I
wouldn't objec% to one either.

THE COURT: All right. Well, then I will‘deyline to
give one.

All.righf, bring us our jury panel, please.

MR. BANK: Do we need‘to -—=

MS. PINNOCK: Your Honor.

THE COURT: Yes, ma'am.

MS. PINNOCK: Are you —-- we wondered if you were going
to advise Mr. Johnson.

THE COURT: Ma'am?

MS. PINNOCK: Were you going to. advise Mr. Johnson
before the jury came back?

THE COURT: All right. Wa%t. Wait a minute. Yes,
ma'am. ~

All right, Mr. Johnson, come around, please. Come
around, Mr. Johnson.

Sheriff, would you have Mr. Johnson please come
around? Place him under oath, Madame Cle;k..

SHANE ISAAC JOHNSON, BEING DULY

SWORN, TESTIFIES AS FOLLOWS:

i " . N
THE COURT: Mr. Johnson, I need to go over some things

with you. I have to do this for everyone who is on trial,
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and I require your fesponses to be under oath.. Do you
understand?

DEFENDANT: Yes, sir.
THE COURT: We've reached the stage of the trial'Where
the state has rested, and your side, the defense, now Has

the opportunity to present evidence, which it has already

- done by certain defense exhibits, for the jury to consider.

Do you understand where we are at in the trial?

DEFENDANT: Yes, sir.

THE COURT: In that regard, you ﬁay call witnesses to
testify on your behalf. If you choose to testify yourself,
you may do so. Do you understand?

‘ DEFENDANT: Yes, sir.

THE COURT: No one can force you to testify. You have
the absolute right to remain silent, and if you choose not
to testify, I Wiil tell this Jjury that they cannot hold
your silence,against you in any way. I will tell them that
they are not to even discuss that in the jury room. Do you.'
understahd?

DEFENDANT: Yes, sir.

THE COURT: Does Mr. Johnson have any prior criminal
history thaﬁ would éubject him to impeachment under Rule
6097

MR. BANK: Yes, Your Honor.

THE COURT: And what would that be?
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MR. BANK: He has -- I‘don't_have it right in front of
me. He has a conviction for a common law assault and
battery high of a high and aggravated nature. I beg the
court's indulgence.

THE COURT: All fight. Yes, sir.

(A PAUSE.)

MS. CAMPBELL: He has, Your Honor, I believe it would
be one, two, three, four, five counts of assault and
battery of a high and aggravated natufe from 2011. He has
a burglary in the second degree from 2011. Your Honor, I
do not bélieve the rest of it's‘impeachable.

THE COURT: And that, that would be all of them?

MS. CAMPBELL: Let me make sure, Your Honof. Beg the
court's indulgence;~ ,

(A PAUSE.)

MS; CAMPBELL: Yes, Your Honor.

THE COURT: All right, what that means, Mr. Johnson,
is if you were to take the stand, the prosecutbr could ask
you if you have criminal convictions for assauit énd
battery of a high and aggravated nature, five counts;.ih
2001. They could ask you that. They could further ask you
if you have a criminal conviction fof burglary.in the
second degree in 2011. Do you understand?

DEFENDANT: Yes, sir.

THE COURT: Now, they can't, they can't go into
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593 .
aetails of it. They cannot go into the details of them
Whatsoever, but they can ask you if you have been convicted
of those offenses.

/
I will tell the jury that they can only consider that

evidence against you, if they consider it against you at

all, on the issue of whether your testimony i1s believable

or not and for no other purpose. Do you understand?

'

7 DEFENDANT: Yes, sir.

THE COURT: .The decision about whether you testify or
not is your decision to make and foufs alone; it's your
call. I expect that you have conferred with yéur attorneys
and perhaps with others whose opinions you value on
important decisions. B@t the ﬁltimate decision about
whether you testify or not is your call, your decision to
make. .Do you understand?

DEFENDANT: Yes, sir.

THE COURT: Has anyone exercised any undﬁe influence
over you to get you to\choosé to testify or-not testify?

DEFENDANT: No, sir.

THE COURT: Today are you under the influence of any
drugs, alcohol, medication, or anythiné that negatively
affects your thinking ability?

DEFENDANT: No, sir.

THE COURT: Do you suffer from any physical or mental

problems that affect your thinking today?
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DEFENDANT :

THE COURT:

Al

DEFENDANT:

THE COURT: .

DEFENDANT :

THE COURT:

DEFENDANT :

THE COURT:

DEFENDANT :

THE COURT:

decision about whether to testify or not testify,

594
No, sir.
Have you understood my questions?
sir.

Yes,

Is there anything you would like to ask me

No, sir.
How old are you, Mr. Johnson?
Twenty-nine, sir.

How much education do you have?
High school diploma.

Whatever decision,

if you've made a

is your

decision made of your own free will and accord?

that

your

Ms.

Mr.

DEFENDANT :

THE COURT:

decisions?

DEFENDANT :
THE COURT:
attorneys
DEFENDANT :

THE COURT:

. DEFENDANT :

THE COURT:

Pinnock, Ms.

Yes, sir.

Have you talked with your lawyers. about

Yes, sir.

Do you need any more time to talk with

about that decision?

No, sir.

Have you made your decision?
Yes, sir.

Do you agree, Mr. Bank? Do you think you,

Sturgill need any more time to talk with

Johnson about whatever decision he's made?
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MR. BANK: We dQ not need any-more time, no.
THE COURT: What is, what is your decision, Mr.

Johnson? |

DEFENDANT: I, I don't want to testify.
THE COURT:. And that's your choice?
DEFENDANf: Yes, sir:
THE COURT: que of your,free will and-accord?
DEFENDANT : Ye;,lsir.

THE COURT: And you have no guestions to ask me about

-~ what we've been over. Is‘thatfcorrect?

DEFENDANT: Yes, sif,'no more questions.

THE COURT: "And you've undérstood all my questions?

DEFENDANT: Yes, sir..

THE 'COURT: Thank you, Mr. Johnson. You may return to
your seat. - |

I find that the decision of Mr. Johnson to noﬁ testify
in his'behalf has been made freely, knowingly, and
voluntarily.

Anything else before we bring in the jury, Mr. Bank?

MR. BANK: No, sir.

THE COURT: Solicitor?

MS. CAMPBELL: No. 'I:would just ask who their first
witness 1is. | |

MR. BANK; We don;t plén to call'any witnesses.

THE COURT: All right. Well, I always advise the jury
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that you may, and further I go into presumption of
innocence and such like that. All right, thank you. Thank
you very much, Mr. Bank.

MS. CAMPBELL: Your Honor, will I have maybe ten
minutes just to get things together before we close?
THE COURT: 1I'm going to send them to lunch. -
-MS. CAMPBELL: Okay.

M

THE COURT: Before we close. It's 12:30, so we'll
probably -- I'll.teil tbem an hour.

MS. CAMPBELL: Okay.

THE COURT: Was my thoughts. They'd still be back
before 2:06, and I haven't received‘any request for charge.
When my law clerk comes out, y'all, y'all can hand them up
to her. I've pulled the standard charges, but of course I
would‘consider whéfever y'all choose, whatever y'all submit
also. ) \

(THE JURY ENTERS AT 12:33 P.M.)

THE COURT: Madame Forelady, ladies and gentlemen‘of
the jury, as you know, the state has rested. At this point
in the trial, the defense has an opportunity to present
evidence and testimony if the defense chooses to do so.

Please remember a criminal defendént in>Squth-
Carolina, regardless of the seriousness of Whatever the

Eharge may be, is always presumed to be innocent, and the

state bears the burden of proving its.case beyopd a
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reasonable doubt. A criminal defendant has no burden
whatsoever to prove himself or herself ipnocent. The
burdén_is on and always remains on the State of South
Carolina to prove guilt beyond a reasonable doubt.u
However, a c¢riminal defendant may preSent-evidence and
testimony if helchooses to db SO.

So, we will now direét our atfention to Mr. Bank and
ask. ’Does the defense intend to present aqy evidence or
testimony, Mr. Bank?

| MR. BANK: Nq, Your Honor.

THE COURT: The defense iests? ’ \

MRf BANK: The defense rests. ‘

THE COURT: All right. Thank you. Thank you very
much,“Mr; Bank. d | | . .

With that being said, ladies and gentlemen, you've
heard all the evidence and all the tesﬁimony you're going
to hear in the tfial of this case. We're now at the point
of the closing arguments by the attorneys. After the
closing arguménts, I would instruct.you on the law, aﬁd the_
case would be submitted to you for your deliberations for
your vefdict. |

.Giveh the hour, I'm going to have y'all go to lunch.
I'm going to ask you to please be back. I was goihg to say
an hour, but we'll say 1:45. That's an hour and seven

minutes, I think. No, excuse me. Yeah, that's about
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right; hour and seven minutes. So, if you'd be -- please
be back in your jury room prompfly, promptly at 1:45.

Again, do not discusé the case. Do not read, watch,
listen to any .news reports. Do not do'any independent
investigation .or any,investigation.

| Any questions? Thank you. Thank you very much. I
hope y'all have a pleasant iunch, and I will see you
promptly ét‘1:45. r

(THE JURY EXITS AT 12:37 P.M.) ‘

THE COURT: And th;nk'you, Ms. Pinnock, for bringing
that to ﬁy attention as far as guestioning Mr. Johnson. Do
you have some requests to charge?

MS. PINNOCK: Yes, I do, Your Honor. If I may
approach? |

THE COURT: All right, yes, ma'am.

) And.you have copies, Solicitor?
| MS. PINNOCK: 1I've got é dopy for them.

(DEFENSE'S REQUEST TO CHARGE MARKED INTO EVIDENCE AS
COURT'S EXHIBIT NUMBER 11.)

(A PAUSE.)

'THE COURT: -All right, as to the first charge,
Solicitor, you havé ahy comment? -

MS. CAMPBELL: Your Honor, I would ask, .and IAwill
hand up our request to charge on intent, which I believe 1is

from the judge's book. If I may approach?
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: 599
THE COURT: Yes, ma'am.
MS. CAMPBELL: Which I think includes the language
we're talking about. It just further -- it's the complete

!
charge.

THE COURT: All right, Ms. Pinnock, and that's --
typically I charge this, this.
- Ms. BINNOCK: Yes, sir.

THE COURT: This intent charge that has been handed up

MS. PINNOCK: Yes, éir.

THE COURT: And it aléo includes the' language:
Criminal intent must be proven by the state beyond a
reasonable doubt.

MS.. PINNOCK: Yes, sir.

THE COURT: So, what:is(your position on Davis, the
first -- number 17

MS. PINNOCK: Your Honor, I would, I would ask that if
this is the exact language from the juror charge.book that
negligence, recklessneés, or indifference to due be taken
out. I believe that would confuse the issues with the jury
when deliberating on the mental state. I can put my, my
reasonings for that on the récord if you would like me to,
bﬁt I believe thaf includingféll the different levels of

mens rea when there's only .one at issue that could possibly

be confusing to the Jjury.
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THE COURT: Solicitor.

MS. CAMPBELL: Your Honor, I believe that's the proper
charge that has been handed down, and we think that that
language‘is to be included.

THE COURT: That, that third paragraph I've always
thought of as being‘by way of example, and typically when I
charge it, I always say generally. I paraphrase. For a

particular crime, criminal intent can -- then I say it, you

)

/ 7
_know, and I've always thought it's been by way of, of

example.

I intend to charge a definition of unlawful as part of
the -- my charge on the statute itself because it says it
is unlawful. So, I would charge that.

I think with that third paragraph, however:

Criminal intent can arise from the totality of
the facts and circumstances that is conéidered by
Y law to be the equivalent of criminal intent.

So, even that, last part, that, that does give.the jury
some guidance without usihg the word, words: It may arise
from negligence, recklessness, or indifference to duty. It
certainly can arise from negligence, recklessness, or
indifference to duty in this case. So, given the fact that
I'm required to charge the law,AI will, I wili take parts
of the last paragraph out but not all cof it.

MS. CAMPBELL: I'm sorry, Your Honor, I just didn't
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understand which part you're taking out. Criminal intent
can arise from actiohs -—=

THE COURT: It may arise from negligence,
recklessness, or indiffefence'to dufy, but I would leave
in: It may arise from consequences that is considered by
law to be the equi&alent of criminal intent.

Does that make -- you have that, Solicitor?

MS. CAMPBELL: It ﬁay arise from consequenees?

THE COURT: Yes, ma'am.

MS. CAMPBELL:. Okay. I got it.

THE EOURT: All right. ©Now number 2, number 2, do you
have any position as to that?

MS. CAMPBELL: Your Honor, I'think‘that the...

THE COURT: Say that again.

MS. CAMPBELL: I think it's sufficient because in your
criminal intent charge,vit talks about criminal liability.

THE COURT: 1I'll look at that Passmore case when I
take a break.

(A PAUSE.)

THE COURT: I'll look at Brown. There's, there's --
although his first stétement, it's my recollection, accuses
Ms. Campbell, -he doesn't accuse her accidentally. That's
what this says:

Harm éaused by another -- which would be Ms.

Campbell -- cannot entail criminal responsibility

e}
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for the actor -- whgch is Mr. Johnson -- if the
harm was accidentally inflicted without intent to
harm.

That evidence is not in the record.

MS. CAMPBELL:_ No, sir. |

MS. PINNOCK: Your Honor, my interpretation, that --
maybe I worded it wrong -- was thé -- to interpret it as
harm caused to the child. éannot inflict responsibility on
Mr.‘Johnsbn. That's, that was my intention when I typed
it. Maybe I was ---

THE COURT: Yeah, I see that: Harm caused tb another,
tovthe child, cannot entail criminal responéibility for the
actor.

Well, who, who's the actor?

MS. PINNOCK: It would be Mr. Johnson in this

i

situation.
THE COURT: See, there's no, there's no evidence in
the, in the record that if Ms. -- Johnson caused the harm,

that it was accidentally inflicted without intent to harm.
None of that's in the record. | |

MS. PINNOCK: I'm sorry?

THE COURT: There's nothing in the record. In other
words,‘it's harm caused to another. That means somebody
else had to cause the harm. Cannot entail criminal

responsibility . for the act of Mr. Johnson if the harm that
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was caused was accidentally inflicted. There's no
testimony.in the record that whoever, whoever caused the
harm aécidentally inflicted’the harm. That's, that's not
in the’record, |

MS. PINNOCK: Your Honor, I believe- 'that it is through

all of our testimony, all of our questioning through all

the witnesses. If the jury believes that Mr. Johnson was
the person thatsput the child in the shower, I believe,
based on the evidence that's onAthe record, they could very
reasonably believe that thereIWas no intent of harming, but
the intent was to give - the child a shower. Not challenéing
that the injury happened, but that the injury itself is an‘
accident.

THE COURT: 1I'll read Brown. I don't interﬁret it
that way.

MS. PINNOCK: Your Honor, and I know that the, you
know, the défendant's statement by itself, you know, is not
élways sufficient for a jury charge. But the statements
that are in evidence do provide that on the record. You
know, the action of putting -- again, the action of putting
the child in the shower is not what our theory has been the
-- throughout the entire trial. 1It's been that the injury
itself was the accideﬁt.

And there is medical testimoﬁy, Your Honor, that the

burn could have happened in, I think the doctor testified,

AN
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in less than a second. So, the jury could take that
information and believe“that the injury was, in fact, an
accident.

(A PAUSE.)
\ THE COURT: All right, I'll look at that case, Brown.
All right, and then 4. |

MS. CAMPBELL: Your Honor, the first line isva
misstatement of the law.

THE COURT: I decline to ask 4. N

‘

MS. CAMPBELL: Thank you.

MS. PINNOCK: Your Honor, can I put my, my reason for
asking? .

THE COURT: Yes, ma'am, you can put in the record of
course.

MS. PINNOCK: Thank you, Your Honor. Throughout the
trial, Judge, before the testimony of Dr. Cartie testimony
and before the testimony, testimony of Dr. Lamb, more so
with Dr: Cartie, there was extensive discussion about any
testimony regarding child abuse or coming fo a medical
opinion of child abuse. We still -- you know, we have
renewed our objections on that issue, Judge, but I fully‘
uéderstand your ruling on it.

So, based on the informatioﬁ that the jury has, I

offered an addition to the expert witness general charge

that you would do to try to explain to the jury to what I
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think would be in line with my understandiﬁg of Your
Honor's decision based on our objection under 701, 702, and
the COmménder case, Judge. That cage does cite -- does
state,‘Judge, that in certaiﬁ circumstances, some sort of
jury instruction explaining what the basis of the opinion
was for and what it should be used for would be necessary.
I believe that this, these circumstances for Mr. Johnson,
because of what he's charged with, the testimony that
they'd héard and decision they ultimately have to make, I
would argue that, that; that this is necessary to/brovide
them with an extra jury instruction explaining what that
medical opinion was versus what their job is under the iaw.

Your Honor, that is our reason for asking for it. I
will ask you to reconsider charging it or adding something
to your, your general expert jury charges wﬁen ?ou deliver
it to the jury to ensure fhat Mr. Johnson's rights are
protecﬁed because we are trying to figure out how to best
deal witﬂ, you know, the sifuation that we have because ‘of
your rulings over our 6bjéctions.

THE COURT: Thank you. Thank you, Ms. Pinnock.

Anything, Solicitor?

MS. CAMPBELL: No, sir, .Your Honor. I think it's

' appropriate.

" THE COURT: Thank you, and I'll read Commander again.

I still have it up here, but I'1ll review it again, Ms.
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Pinnock.

MS. PINNOCK: Thank you, Your Honor.

THE COURT: Thank you. Thank you very much. 1:45.

MR. BANK: Your Honor. |

THE COURT: Yés, sir.

MR. BANK: Is the Logan circumstantial evidentiary

N
standard charge at this point the ---

THE COURT; That's what I typically use.

MR. BANK: Okay. ' . ' \

THE COURT: Yes, sir.

MR. BANK: I jﬁst wanted to make sure.

THE COURT: Yes,\sir.

MR. BANK: And, Your Honor, is there anything in-
addition that I would be prevented from arguing or saying
the word accident in closing? I Jjust dop't -—=

THE COURT: it's in the record. Ifws replete in the
record. |

MR. BANK: Yes,lsir.

THE COURT: Both thfough questioning and through
answering and all. I mean, I, I go béck tb Ms. Sturgill's.
opening.

MS. CAMPBELL: | Thét's what she argued.

THE COURT: Appeared to be the issue, and yoﬁ can

{

argue whatever's in the record and the reasonable
: {

inferences to be drawn therefrom. Of course, the solicitor
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objects; I'll rule. You've heard my general rulings on
objections duriné closing.

MR."BANK: Yes, sir. .

THE COURT: And I'll probably keep making them.

Thank you. Thank you very much, Ms. Pinnock.

MS; PINNOCK: Thank you..

THE COURT: Mr. Bank, Ms. Sturgill. Thank you,
Solicitor. |

(OFF THE RECORD.)

THE COURT: 1In reading Commander and the discussion
about Dr. Nichols, it talks about the trial judge gave thé
standard‘iﬁstruction to the jury concerning the relative

welight to accord witness testimony, including expeit

witnesses' testimony, along with other evidence in the

"

case. 1In footnotes number 12, the trial judge directed the

jury not to place any expert opinions above the idea of

their own opinions on the subjecté, any subject covered,

and - to form their own conclusions after considerihg the

expert opinions in conjunction with all the other evidénce
in the case, and I will charge that as part of my charge
during the credibility portion of it.

Also,)Ivdo cﬁarge tﬂe extensive criminal intent in

that regard. I will not charge -- and I've reviewed

Passmore. I will not charge that, and in that other request

to charge under Brown -- I don't seem to have it. You have
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another copy of that? I had it back on my desk.
( MS. CAMPBELL: I've got mine.
MS. PINNOCK:. The charge itself or ---
Mé. CAMPBELL: The case?
THE COURT: Yeah, the charge itself.
MS. PINNOCK: I have the charge.

f

THE COURT: 'Ail ;ight, let me see.the case again,
Solicitor. I left it back there. /

MS. CAMPBELL: Here's the case and here's the charge
they requested. |

THE COURT: Yes, ma'am. I've got them both it looks
like, Ms. Pinnock. She had the case. |

(A PAUSE.)

THE COURT: All right, and I'll be glad .to hear you on

.this Brown charge, Ms. Pinnock.

MS. PINNOCK: Thank‘you, YouﬁvHonor.' If it pleases
the court? Your Honor, the -- We're asking for the
accident charge because we do believe therejis‘evidence on
the record that would support the jury being cha?ged with
acciéent.

The question that has beeh the question through the
entire trial has been was the injury caused intentionally
or was it caused accidentally. : So, Your Honor, 1 believe,
you know, based on the statements that have been introduced

into evidence by the state where Mr. Johnson is being
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questioned by Investigator Charley on two separate dates

‘where he asked him repeatedly through‘the_recbrdings and

also the transcript, Your Honor, that was made a part of

the record and provided to the jury during the second half

of the second statement where he says repeatedly, and I

quote. Mf: Johnson stateé:
| You're going to treat-me -- I'm séared. What are
you écared'of? Y'all are going to treat me like
- thié and not want to hear this was an accident.

‘He says later on, Judge:

Specificaliy, I am not going to do that because
regardleés, regardless of what you think, that
was an accidenf-and I really do love him.

There are other statements that are included in the'
recordings that were introduced into evidence the jury has
heard. That is part of the record, Judge. That, élong
with testimony of Dr. Cartie, thaﬁ the injury alone withoﬁt
statements is not inclusive of being intentionally
inflicted.>.The injury would be the same regardless of the,
of the history that they gathered; He testified that based
on the temperature of the water, the injury could have
happened and happened -- he gave three different éxamples,
but the best example was in less than a second or half a
secqnd.l And again, the‘injury alone does not suggest that

it was intentionally done.
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You know, sO coupled with that, Investigator,
Investigator Bailey's testimony about the actual
temperaturé of the water that he tested, all go, I think,
to a reasonable assumption that the Jjury could believe that
the injury itself was an accident.: So, Your Honbr, that's
why we're asking for the\acciaent-—; for a, for.é charge of
accidenf to be given to the jury because, based on the
evidence that is on the record, I‘believe that coﬁld be a
reasonable conclusion for the jury to make based on what
they've heard.

THE COURT: Ali right, thank you.

Solicitor. '

MS. CAMPBELL: “May it please the court, Your Honor?

Our problem with the charge that she handed up'is it

doesn't quote the case. In fact, it's not anywhere near
the case.

In addition, we don't feel like accident is -- the
charge she jﬁst requested is not appropriate because it's
not the definition of the accident charge.

- The case she gave us, which is State vs. Brown, talks
about that: \
The - death of a human being as the result of an
accident. No criminal responsibility'attéches to
the act of,g slayer if it can be shown £hat the

N

killing was unintentional, that it was done by

N
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the perpetrators engaged in a lawful enterprise,
and was not the result of negligence.

She ——.they specifically asked to take that language
out of the criminal intent part, Ybur Honor. So, we would
object to‘the charge.they proposed because it does. -- not
aﬁ’accurate reflection of what the law is.

MS. PINNOCK: And, Your Honor, if the -- sorry.

THE COURT: Yes, ma'am.

MS. PINNOCK: If the, if the state's objecting because
I had to try to fashion the charge from a homicide charge
--. this was not a homicide case -- to, you know, apply
here, I would ask you charge your normal charge on

qccident.

THE COURT: Well, thefe, just like Commander, they

- clite Chapman, which has the elements of accident in a

homicide case. Is that, is that what ybu're saying,
Solicitor; that since Brohn's back whén an automobile was
considered a deadly weapon, you're objecting because of the
facts of that case?

MS. CAMPBELL: Yes, sir.

THE COURT; But, you kﬁow, I have some concerns about
that also és far as the cases that were presentéd to mé
have to do with other.different, very different factual
situations, whether they were homicides or in the Brown

case, of course, automobile. For example, quite frankly, I
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don't know why they put the third, the third requirement
under Chapman, but:

Homicide is excusable on the ground of accident
when the killing was unintentional, the defendant
was acting lawfully, and due care was exercised.
It goes oﬁ into handling a weapon. uif that's Cedric
Chapman, which I thiﬁk it is, he did not have a deadly
weapon. It was a fight. -
MS. CAMPBELL: Correct, Your Honor.

THE COURT: But is that, is that what you're asking

for? That, in other words, that the injuries were

~unintentional, the defendant was acting lawfully, and due

care was exercised?

MS. PINNOCK: Yes, sir.

THE COURT:: What‘about that, Solicitor, to be excused
on the ground of accident under the homicide law? It's
that the killing -- in this case the injuries were
inflicted unintentionally, the defendant was acting:
lawfully, and due care was exercised. Now, I've seen no
case law as to a specific statute in regard to the
accidént, in regard to an accident defense. And, of
course, all of that is first cousins or ‘closer to criminal
intent.

‘MS. CAMPBELL: And, Your Hono;, I'm just looking at

the Tucker case, which it has similar language to what
‘ f
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you're talking about in Chapman. The killing was
unintentioﬁal,,the defendant was acting lawfully, and the
act Was not the result of negligence, i.e. due care was
handled -- in handlihg the weapon.

THE COURT: Right;
MS. CAMPBELL: We would'just ask ---
THE COURT: Sé, it's unintentional, it's lawful,
and —--- | |
MS. CAMPBELL: It's not negligent.
THE COURT: --- it was due care. Due care‘was used.

MS. CAMPBELL: The terminology we would ask for, Your

r

‘Honor, is that it was not the result of negligence. I

think an example of that is due care in héndling a weapon.

THE COURT: Well, due care 1is negligence.

MS. CAMPBELL: I think the terms may be
interchangeable, but negligence is maybe perhaps one that's
more familiar with most people.

THE COURT: Well, that's what that third prong says,
the due care was exercised in the handling of a weapon.
That would be that he would be non negligent at the time.

What about that, Ms. Pinnock?

MS. PINNOCK: Well, you know, Judge.

THE COURT: Ma'am? ~

MS. PINNOCK: >I feel like I might be backtracking a

little bit because of the discussion of the negligence, if
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you would allow mebto, to go —; I know, I know. I just
answered yes, that's what I was asking for, but then I
thoﬁght about it ﬁore as y'all were speaking about it.

Negligence as the mens rea requirement in this case, I
don't think --- : ,

THE COURT: I'm just reading it like I bought it from
the Supreme Court.

MS. PINNOCK: Yes, sir, and I uﬁaerstand that. The
negligence language concerns me because of the criminal
intent requirement.

THE COURT: Well, that -- they have to determine
criminal intent, and he would not be entitled to the
defense of accident if he were negligent, if he failed to
use due‘éére.

MS. PINNOCK: Yes, sir.

THE COURT: I mean, that's, that's the issue that
those three -- that's the elements of the defense of
accident. The injuries were unintentional, the defendant
was acting lawfully -- and, of course, unlawfuily is. used
in the statute that he's indicted for -- and that due care
was exercised, which is, which is negligence.

3
MS. PINNOCK: Yes, sir.

THE COURT: Okay, and that, that would be part of my

|
" charge to the jury.

MS. CAMPRELL: If that's what you're requesting.
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THE COURT: And probably -- if you request that}‘and I
would put that in the section under tﬁe -- I put defense of
accident and put that in at the end of my charge to.the
juryldn the statute, on the charge in the indictment.

MS. éINNOCK: Yes, sir. Thank you, Your Hénor.

THE COURT: Okay.

'MS. PINNOCK: And if I could? I believe you said
before that you were going to charge the definition of
unlawful.i

TﬁE COURT: .Yes,.ma'am.

MS. PINNOCK: As the mens rea requirement under the
;tatute. Xour Honor, I would again -- I understand that
you've made your ruling. I would again ask you to

reconsider and, and possibly -- I'd ask you to reconsider

and offer the jury a different mens rea requirement based

‘'on the instruction of the statute.

'THE COURT:  Okay.

MS. PINNbCK: And, Your Honor, if I could put my
concerns on the record? The definition of unlawful juét
defined in Black's Law Dictionary, it says it's pre£ty much
illegal because it'é illegal.

THE COURT: Go right ahead.

MS. PINNOCK: Yes, sirﬂ That creates a strict
liability situation for Mr. Johnson in this charge. I

understand that Subsection A does not specifically say
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intentional or knowing or willing, but the remainder -of the
statute, Judge, does talk about intentional acts happening

. . T
to -- for somebody to be charged under that statute. And I
don't believe that if‘a statute 1is silent on mens rea, that
the next step would be, would be to scrutinize it in the
stricteét form, which is what étrict liability is. It does
not requife the jury to decide whether or not the state
proved the mens rea required to be guilty of this charge.
I would argue that just leaving it at ﬁnléwful, again, just
makes it a strict liability situation: because the child is
injured, Mr. Johnson is criminally responsible for those
injurieé,

I believe the statute does require at least a
knowledge aspect, if not a specific intent, to cause the
injuries. :I believe that it's somewhere in that, in that
realm, Judge. I believe it is higher than negligence
because if it was negligence, he would have been charged or
he could havé been charged with the unlawful conduct of a
child. There's compietely a separate charge for that.

This is a higher charge penalty wise. So, I beliéye the
mens rea requirement should be higher than the, than the
less severe cﬁa;ge, Judge . : ,

And again, I just, I don;t believe it's a strict

liability charge. I believe leaving that charge'out of

your, out of, out of your instruction to the jury, Your
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Honor, does take away a burden the state has to prove under
the law in making a criminal charge where somebody is

looking at the possibility of twenty years in prison for a

strict liability offense, and that's not the purpose of

that statute. That's not the purpose of most criminal,
ériminal laws in this state. TIt's not strict liabiliﬁy.
There is some sort of mens rea the state has to prove.

So, we'd ask that you charge some -- I'd like to add.
I want to ask ybu to charge specific intent because I think
it qualifies under the statute if you read the statute as a
whole. But at the very least, Judge, I believe that a

knowledge charge should be given to the jury based on the

_statute.

MS. .CAMPBELL: Your Honor, that's the same language
that's in the murder. It's the unlawful killing of
another. She's trying to take this a;a trying to bootstrap
ﬁhis intovsomething it's not. The language -- and the
legislature has surely put this language in other statutes,
but the plain face of the thiﬁg says the unlawful
inflictidn. It doesn't say the inténtional; it doesn't‘say
the knowing. It's the unlawful, and it's my understanding
you are going to define unlawful. ‘

MSI PINNOCK: And, Your Hénor, I can givé you two
examples of how that, that would not be the pﬁrpose of the

statute. The murder statute says the unlawful killing of
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another human being with malice aforethought, so it does
give that mental requirement.

And'then én exact example'of a statute that does not
have anything listed for mens rea is the kidnapping
statute. Kidnapping is the unlawful confinement, decoy --
you know all the different examples they give -- but it
does not specifically say that someone has to know that
they are committing a kidnapping.

This issue came up with that statute,'and what the

courts did was they went back and looked at first the

‘statute and then went- back to the legislative history to

see how the statute had evolved to try to interpret what
fhe legislative intent was for that statute. It was
determined that knowledge was‘a requirement for kidnapping
because one of the concerns that the court had when.coming
to that concluéion,is if I -- if somebody shuts their shed
in their backyard, they don't know if somebody's in there,
they're not then criminally responsible for kidnapping.
So, they say based on the histbry that they could obtain
from the evolution of the kidnapping statute, that the ,
intent of the legislature was to have a knowing element.
The problem is we don't have the legislative history
of this. There is no history. We have looked; which is
why we have resorted to reading the statﬁte'as a whole, the

statute on its face, all three section, A, B, and C.
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B requirés s?mebody to stand by: allowing somebody to
injure their child. 1It's allowing somebody to do something
intentionally to their child, which is what makes them
criminélly responsible under Subsection B. Subsection C is
an exclusion. If'somebody intentionally inflicts corporal

punishment on their child, they are excluded from criminal
}

'responéibility if it’s just corporél punishment.

So, the statute as a whole has an intent element
included in it. Just because it's left But of Section A
does not make it'a strict liability offense. .

THE COURT: I'm not telling them it'éva strict
liability offense, number one.

MS. CAMPRBRELL: No,.sir, we aren't.

THE COURT: But number two; Solicitor, do you agree
that -- not that he had to specifically intend to cdmmit
the ultimate result?

MS. CAMPBELL: That's correct, and that's just what T
was going to say, Your Honor.

THE COURT:. Go ahead.

MS. CAMPBELL: He doesn't -- we don't have to prove

that heiihtended for the burns to be as bad as they are,

Just)like in a murder.

THE COURT: But you agree he would have to do it , -- it
would had to have been non negligent, correct? )

MSL'CAMPBELL: I think it would have to be -- I think
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our position would be that in évery case, we have to prove
criminaf integt.

THE COURT: Exactly.

MS. CAMPBELL: That's the purpose of the criminal

“intent charge, and the. language in there covers that whole

issﬁe.
| THE - COURT: 'And‘my criminal intent charge says:
A particular c?ime might be purpose, knowledge,
iptent, recklessness, oOr criminai negligencé.
Criminal - intent must be proven by the state
beyond a reasonable doubt. |
That's, that's in my general charge.
| It's always-a mafter, must be determined by the
jury from the circumstances Sufrounding the
situation. The law says cfiminal intent may be
" inferred ffom the circumstances shown to have
existed. They must make a determination whether
or not the element reqqiring intent was present.
Not, not, not necessary to establish by’direct or
positive evidence. It's a ﬁenfal state, conscious,
It is'up to you to determine what the defendant
infended to do based on the circumstances shown
to‘haye existed.

So, if you take, you take the charge as a whole, they
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have to determine the element of intent and-the state has

to prove it beyond a reasonable doubt. And then the .

defense for that is accident: either A, I didn't do it, Ms.

Campbell did; or B, if I did,Ait was an accident. It, it's
not diminishing the state's burden of proof in that regard,
but i ~- you know, aé far as the statutg, it says 'unlawful.

Unlawful is not necessarily strict liability, in my
mind. It is not authorized by law to put a seven year old
in a scald}ng shower. .I‘mean, that -- we ain't got to-
write a statute»for that. I mean, that would be assault
and battery of a high and aggravated nature under the
common law, in my opinion. But that's how the statute is
written. It is unlawful to do what he did, what he
éllegédly did. .It's up to the jury to determine whether or
not, based on this record and the facts as they fin& them
to be, whether he's guilty or not guilty. And they can
find it based on whatever'evidence and the-inferences to_be
drawn, and they could findvthat it was an accident begause
he‘said it was an accident. They‘may belie?e —; they can
believe-whatever they want to believe, but they may bélieve
his statements thatvthey'veﬁheard,‘that they've read some"
of them, that Détective Charley testified to it was an
accident. |

NQw, if -- I mean, Solicitor, if you think <- I don't

think it's a specific intent to cause the harm that.
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ultimately resulted because you can't, you can't, you can't
crack his.mind'open‘and tell what's in it at that fime.
It?;it's not that he intended to dq -- to cause that
specific harm. It, it's not like whatever those cases ;re,
Belcher and that line of cases, whatever line of cases
there is. A lot of, a lot of cases fail as a result of
Beléher. |

Bu# he, I mean, he said several things. I mean, of
course, they can believe all, par;, or none of what he said
to Detective. Charley. I, I do not thinkvit's specific
intent to .kill. Actually, the case I was thinking of was a
case out of Saluda'with Judge Keesley on specific intent to
kill. The name will come to me.

MS. CAMPBELL: The one that came out about attempted
murder?

Mé. PINNOCK: State vs. King?

THE COURT: Say agéin?

MS. PINNOCK: = State vs. King?

MS. CAMPBELL: No.

THE COURT: No, but it's, it's a common name in
Saluda, common last name, but I can't wrap my mind around
it right now.

What I'11 do is when I get to my charge on the

‘statute, after I've charged intent I'll refer the jury back

to my charge on intent per se.
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MS. CAMPBELL: Under intent?
’ﬂATHE COURT: 1If you recall my -- I'll refer the Jjury
back to my charge on intent because typically the way I do
is I charge intent. Then I go into the specific statute.

And when I get to the term unlawful and I'll, and I'll say

madame, ladies and gentlemen, I'll refer you back to'my

‘charge on intent, which uses the language of knowledge,

intent, puﬁpose, recklessness, and negligence.
» Yes, Kinard, and if you're in Newberry it's Kinard, 5
but it's Kinard in Saluda.

(A PAUSE.) |

THE COURT: All right, anything further, Solicitor?

MS. CAMPBELL: Your Honor, is she reéuesting the
accident charge? | ' : '

MS. PINNOCK: Yes, I think we've asked for that.

THE COURT: All right. | |

MS. CAMPBELL: I just wanted to make sure.

THE COURT: All right. Thank you.- Thank you very
much.

MS. CAMPBELL: Thank you, Judge.

THE COURT: You knéw? I read this great quote the
other day‘that said if you intend on talking longer than
twenty minutes, you ought to stop and write a book. I just
thoughf I'd tell that to y'all. I certainly don't want to

limit the lawyers to any particular period of time, but at

i

/
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any rate, I wanted to share that thought with you.

Ms. Pinnock.

MS. PINNOCK: Thank you;, Judge and just for record,
Your Honor, as far as charges go, so the record's clear, we
do object to negligence referenced. | |

THE COURT: All right.

MS. PINNOCK: I object to the general intent because
I, T -- we asked for specific intent. Thank you, Judge,
and one more thing? '

THE COURT: Yes. I was doing that to you while you
were iooking the other way, Ms. Pinnock. Go ahead.

MS. PINNOCK: It slipped my mind, Judge, when we were
in here earlier. Lesser-included offenses.

THE COURT: What are they?

MS. PINNOCK: We would actually ask for cruelty to
children.

THE COURT: Do you have a copy of the statute on
cruelty to children? |

L
MS. PINNOCK: I do. It's -- all the statutes are on a

one page. Your Honor, it says: \
Whoever cruélly 11l treats, deprives necéssary
substance or shelter, or inflicts unnecessary
pain or suffering upon a child, or causes the
same to be done.

.

We're asking for that, Judge, because if the jury,
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based on the evidence in the record, believes that Mr.
Johnson, you know, may not have intended for thé severity
of the injury but that he caused the injury. We believe
that taking out the, the, the intent aspect, they could
potentially still believe that he - the injuries were the
result Qf his, his actions and those with fhe, the pain
that Mr. -- that, that Reginald suffered in the delay to
the hospital.

THE COURT: Solicitor.

MS. CAMPBELL: Your Honor, they are the same elements.
Undervthé test, if's~not a lesser included in any way;
shape, or form. |

THE COURT: I do not think this is lessef included.

It does'not include great bodily injury. It also réquires:
The person who has charge or custody of a child
or who is the parent or guardian of the child or
th is responsible for the welfére of the child
as defined under 63—7—20.

I do not think it is a lesser-included offense, But
you're prPtected for the record.

MS. PINNOCK: Thank you, Your Honor.

THE COURT: All right, anything before we bring in the
jury, Solicitor? o ,

MS. CAMPBELL: No, sir.

THE COURT: Ms. Pinnock?




618

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

626

MS. PINNOCK: ©No, Your Honor.

MS. CAMPBELL: One housekeeping matter is we did the
Advice of Righﬁs on the last one I put in with Investigator
Charley. Apparently I forgot to move into evidence, and
Mr. Bank has no problembwith that. I believe i%'s 98.
Thank you. \

(ADVICE OF RIGHTS FORM MAR%;D';NTO EVIDENCE AS’STATE'S
EXHIBIT NUMBER 98.)

THE COURT: All right, yes, sir.

MR. BANK: Aﬁd,‘Your Honor, just to be clear, Ms.
Campbell and I have spoken. We'll be arguing under, I
guess, the‘Beatty, the new Beatty structure.

THE COURT; Right. I thought we discussed that. The
solicito% goes first, you're second, solicitor's ---

MR. BANK: Rebuttal.

THE COURT: -—-— rebuttal.

MR. BANK: Yes, sir.

THE COﬁRT: All right.

I don't allow anyohe out during the time in which an
attorney is addressing the jury.

And I don't like péople squétting at the back either,
Sheriff, whoever that is.

So, so, please if you want to leave, you can leave
between the closings. You're welcome to do that and

certainly leave before my charge.
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(THE JURY ENTERSIAT_2:29 P.M.)

THE COURT:. Welcome back, ladies and gentlemén. As '
you recall, we're at the sfage of the closing arguments by
the attorneys. The procedure we follow, the state closes
first in full, followed by the defense. Thereafter,‘thé
state has an opportunity to rebut the -- any‘new material
that was brought up during the defense's closing argument.

I would ask you to please give thé,partieS‘your‘
cémplete and undivided éttention. They may comment on' the
law, on the facts,‘and how the facts‘may intersect with the
laﬁ. ~Again, what they say 1s not evidence in the case, but
pleasé give them your complete and undivided attention.

With tﬁat being sqid, Solicitor.

"MS. CAMPBELL: May it.please the court?

THE COURT: Yes, ma'am.

MS.. CAMPBELL: The first thing’I want to do on behalf
of the State of South Cafol}na, citizens of Richland
County, andiiVTT :=1d his family and his friends is
to thank you for your service in this.case. I know when
you showed up for court on Monday for jury duty, you |
probably wondered what kind of case am I going to sit on.
What am I going to hear? 1Is it going to be alqontract
dispute? Maybe a car wreck where ﬁhe light might haye been
réd or might.have been green? And I know as you have had

to listen and 1look at things no one should really have to

-3
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Solicitor.
Anyone can leave now that would like to leave. I

allow it between closing arguments and before my charge

'begins, but don't be slow about doing it, okay?

(A PAUSE.)
THE COURT: Thank you. You may lock the door again,
Mr. Bailiff.

Ladies and gentlemen, my charge, just to kind of give

~an estimate. of the time, of course, would probably take

about thirty-five minutes. I would as soon press on if
y'all are ready to préss on. Thank you. Thank you very
much.
| I would advise that an instruction 'or charge is very
well scripfed. I cover the general criminal law that
applies to all criminal cases in South Carolina first.
After that, I cover ﬁhe specific charge in the indictment,
and after that-I cover the form of the verdict. When I
move from one subject matﬁer to the next, I will typically.
give you tﬁe éubject matter that I am fixing to cover. I
will gry'to do that in all instances.

éhérge, arrest, indictment, not evidence. The
indictment charges the defendant, as you recall, with
infliction of great bodily injury upon a child, a statute

in South Carolina that I will repeat to you later. I

remind you that the fact the defendant was arrested,
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charged, and indicted in this case is not evidence in this
case and cannot be éonsidered by you as evidence of guilt
in this case, nor does it create any presumption of
innoéence of guilt. This document, this indictment, is
simply the formal writtén instrument which contains the
char§§ brought against the defendant. It is the formal
document by which this case is brought before the court.

Presumption of innocence. The defendant has pled not
guilty to this indictment, and that plea puts the buraen on
the state to pfove the defendant guilty beyond a reasonable
doubt. 'A criminal defendant iﬁ South Carolina is never
required to prove himself innocent. I instruct you that it
is an important rule of the law that a defendant in a ~
criminal trial, no matter\what the seriousness of the
charge may be, will always be presumed to be innocent of
the crime for which the indictment was issued unless guilt
haslbeen proven by evidence satisfying yéu, the jury, of
that guilt beyond a reasonéble doubt.’

This presumption of innocence does not end when you
begin your de;iberations, but it accompanies the defendant
throughout the trial until you reach a verdict of guilt
based on the evidence satisfying you of that guilt beyond a
reasonable doubt. .This presumption of innocence has been
said to be like a robe of righteousness placed about the

shoulders of the defendant which remains with the defendant
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until it has been strippéd from the defendaht by evidence
satisfying you of the defendant's guilt beyond a reasonable
doubt . |

“The presumption of innocence is not a mere legal
theory; is not just‘a legal phrase. It is'a substantial
right to which every defendant is entitled~unl¢ss you, the
jury, are satisfied from the evidence of the defendant's
guilt beyond a reasonable doubt.

What is a reasonable doubt in the law? A reasonable
dougt is the kind of doubt that would cause a reasonable
person to hesitate to act. The state has the burden of
proving this defendant guilty beyond a reasonabie doubt.
Some of you méy have served as jurors in civil cases in the
past where you were told that it is only necessary to prove
that a fact ié more likely true than not true, such as by
the greater weight or the preponderance, of the evidence.

In criminal cases such as this, the state's proof must be
more powerful than‘that. It must be beyond a reasonable
doubt. \

‘Proof beyond a reasonable doubt is proof that leaves
you firmly convinced of the defendant's\guilt. There are
very few things in this world that we know with absoclute
certainty, and in criminal cases the law does not require
proof that overcomes every ﬁossible doubt. If,.based on

your consideration of the evidence, you are firmly

N
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convinced that the defendant is guilty of the crime
charged, you must find the defendant guilty. If, on the

other hand, you think there is a real possibility that the
J -

defendant is not guilty, you‘must give the defendant the

benefit of the doubt and find him not guilty.

Duties of jury and trial judge. I remind you that
during Ehis trial, you and.I have certain distinct duties
to-perform. As the trial judge, it is my responsibility to
preside over the frial‘of this case, aﬁd I also have a duty’
to rule on the admiséibilipy of evidence offered during
this trial. - | .A : ' ; | B

You are to canider,oﬁly the competent evidence before
you. If there was‘any testimony, which there was, ordered
stricken frdm the record_in this case dﬁring ﬁhe trial, you
musf,diéregard that testimény. You are to consider only
the testimony which has been preseﬁted from this witness
sténd and any exhibité,Which have been made a part of the
record in this case.

I have the additional duty to instruct you on the,law
applicab&e to this case. As the presiding judge, I am the
sole judge of the law éf this case, and it is your duty as
jurors to acéept it and té’apply it as I now statevit to
you. If youfalreaay have.any ideé és to what the law. is or
what the law ought to be ané it does not agree with what I

now tell you the law ié,'you must abahdon, you must set
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aside ydur idea because you are sworn to accept the law and
apply the law exactly as I staté it to you.

In evéry case tried in this court before a jury, the
jury becomes the sole and exclusive judge of the facts. A

trial judge cannot intimate, state, comment on, or make any

.statement to a trial jury about the facts in a case. Since

you, the jury, are the sole judée of the facts.of this
case, you are not to infef from what I have said during the
progress of this trial in ruling. upon the admissibility of
evidence or otherwise or anything that I say now during the
course of this instrqctioh ﬁo you that I have any opinion
about the fac%s in‘this‘cése.' Thé law does not ‘allow me to
have an opini;n about the faéts in thi; case. That is a
matter golely for you, the jury, to determine. As jurors,
“ :
it is your duty to determine the effect, the value, the
weight, and the truth of the evidence presented during the
trial.

Direct and circumstantial evidence. There are two
types of evidence which are generally presented during a
trial:)direct evidence, circumstantial evidence. Direct
evidence is the testimonyvof a person who claims to have
actual knowledge of a fact such an eyewitness or a; ear
witness. It is evidénce which immediately establishes the

main fact to be proved. Circumstantial evidence is proof

of a chain of facts and circumstances indicating the
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existence of a fact. -It is evidence., which immediateiy
establishes a cbllateralAfact from which the main fact may
Be inferred. CircumstantialAevidence is based on inference
and not on personél knowlédge or observation.

The' law, our law, makes absolutely no distinction
between the weight or the value to be given to either
direct evidence or éircumétantial evidence, nor is a
greatef degree of Certainty required of circumstanfial
evidencé than of direct evideﬁce. You should weigh all of
the evidence in the case. |

After weighing all of the evidence, i1f you are not
convinced of the guilt of the defendant beyond a reasonable
doubt, you must find the defendaﬁt not guilty. If after

weighing all the evidence you are convinced of the guilt of

the defendant béeyond a reasonable doubt, you must find the.

 defendant guilty.

Credibility bf witnesses. Necessarily, you must

determine the credibility of the witnesses who have

1

testified in this case. As you all know, credibility

simply means beliévability; Who do you believe? It

becomes your duty as jurors to analyze and to evaluate the

evidence and determine which evidence convinces you of its

- truth in using your good judgment.individually, common

sense indiVidually and collectively in determining the

'believability of the. witnesses who have testified in this
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case. You may believe one witness over several or several
witnesses over one. You may believe the part of the
teétimony of a witness and rejept the remaining part of the
testimony of that same witness. You may believe the
testimony of a witness in its entirety or reject'£he
testimony of a witness in its entirety. You may consider
whether any withéss has exhibited to you any interest,

. \
bias, prejudice, or other motive in this case. -You may all
consider the appearance, the ménner}-the demeanbr of a
witness while on the witness stand. You may cbnSider
anything that is in the record that will help you evaluate
the‘believability, the credibility of the witnesses.

The rules of evidénce. This is -- let me back up.
Expert witnesses, and you've heard versions of this;- This
is a little bit longer but hot extremely, extremely longer.
) Expert witnesses. The rules of evidence ordinarily do
not permit Witnesses to testify to an opinion of a
conclusion. An exception tq this rule exists f;r witnesses
that we call expert witnesses. AAwitness who by edutation
and experience hés become an expert in some art, science,
proféSsion, or calling may state an opinion as to relevant
and material matter in which the witness claims to be a
witness/'and may also state the reasons, the basis for
holding those opiniopé.

You should consider any expert opinion received in
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evidence in this case, an? like any other Witness, any
other evidence,-give it the weight you, the jury, thinks it
desérves. If you decide the opinion of an expert witness
is not based on sufficient education or experience, or if
you conclude that the reasons given in support of the
opinions are not sound, or that.the opinion is outweighed
by other evidence, you may disregard the opinion in its
entirety.

Ladies and gent;emen, as jurors, I direct jurors not
to place any expert's opinions above the ideas of your
opinions on the subject and to form your own conclusions
after considering expert's opinions in conjunction with all

other evidence that has been presented in this case. An

expert witness's testimony is to be given no greater weight

‘than that of other witnesses simply because the witness is

labeled an expert.

Further, you are not required to accept an expert's
opinion even though it is not contradicted. Again, the
Credibility of the witness is entirely up to you, ladies

&

and gentlemen, expert witnesses and non-expert witnesses.

I instruct you and emphasize the fact that the

" defendant did not testify is not a factor to be considered

by you in any way in your deliberation and in your
consideration on the question of the guilt or the innocence

of the defendant. It must not be considered by you in any
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manner whatsocever. A defendant hés the constitutional
right to remain silent, and the assertion of that right
must not be considered by you in your deliberations. I
repeat. Under your oath, you are to draw no conclusion
whatsoever from the fact that the defendant in this case
did not testify.

Madéme Forelady, the fact that this defendant did not
testify should not even be discussed in the jury room. The
burden of préof, as I have stated to you, 1is onlthe state
to pro&e the defendant guilty, the defendant beyond a
reasonéble doubt. The defendant is not required to prove
his innocence. The burden of proof reﬁains on the state to

&
prove guilt beyond a reasonable doubt.

/-
Statement of the defendant, and that, that's -- I use
singular. It could be plural. A statement alleged to have
been made by the defendant has been admitted into evidence
in this case. While the court, while I have determined
that the statement is admissible, I instruct you that you
make the ultimate decision on whether or not the defendant
made the statement. If the defendant did make a statement,
you must determine whether the statement made was made by
thg defendant voluntarily and of his own free will. This
means that the statement was not caused by pressure, force,

fear, threat, coercion, or intimidation, or by hope or a

promise of leniency, or a reward of any kind.
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In determininnghether you could consider a statement
as voluntary, you'could, should consider both the
characteristics of the'defendént and the detail of the
question. Some of the factors that you must consider are
the age of the defendant, the defendant's education or lack
of education, .the defendant's mental ability or capacity,
the defendant's IQ or intelligence,‘the defendant's
background and environment, the place and the length of
detention, the nature_éf the questions, and the advice or
lack‘thereof to the defendant of his coﬁstitutional rights,
including but not limited to the right to remain silent.
That any statement could be used against him in a court of
law, the right to have a lawyer present. That if he could
not afford a lawyer, a lawyer would be appointed to
represent him without any cost, and that he could stop
making’/a statement at any time. You must carefully
consider all of the. surrounding circumstances before you
give any weight to any alleged statement.

The state has the burden of proving beyond a .
reasonable doubt thét the alleged statement was voluntary.
If you determine it was voluntary, you may give that
statement any further conéideration that you deem proper
and fit.l You must decide what weight, if any, should be

{

given to any alleged statement. If you determine the

statement was not the free and voluntarily statement of the

1




630

10
11
12
13
14
15
16
17

18

19

20

21

22

23

24

25

689
defendant, you should’hot consider the statement at all.

Intent. 1In order to establish criminai liability,
criminal intent ié required. For example, the mental state
required to be proven by the state for a particular ¢rime
might to be'pufpose, purposely, intent, intentionally,”
knowledge, knowingly, recklessness, or criminal negligence.
Criminal intent must be proven by'.the state beyond a

y
reasonable doubt.

Criminal intent is alWays a matter that must be
determined by the jury from the circumstances surrounding
the situation. There is no way to prove intent to a
maﬁhematical certainty. There's no way medical science can
dissect a person's brain and determine what the person had
in their mind. So, the law says criminal intent ﬁay be
inferred from circﬁmstanceé‘shown to ﬁave existed.

This is héw yoﬁ make a determination of whether or not
the element requiring intent was presen£f It is not
neééssary to establish intent by direct and positive

evidence, but intent may be established by inference in the

same way as any other fact: by taking into consideration

. the acts of the parties and all the facts and circumstances

of the case.
/
Criminal intent is a mental state, a conscious

wrongdoing. It is up to you to determine what the

defendant intended to do based on the circumstances shown

-
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to have existed. Criminal intent can arise from action or
a failure to act:. It may arise from consequences that is
considered by the law to be the equivalent of criminal
intent. |

Ladies andAgentlemen, that covers.the general charge
as to all the aspects of the criminal law that apply to

cases such as this. I am now going to address the specific

" charge in this indictment.

The defendant is charged with infliction of great
bodily injury upon a child. That is a statute in South
Carolina under Code Section 16-3-95. It is unlawful --
when I use that term,'please refer back tp my instruction
to you that I just staﬁed as to criminal intent. it is

unlawful to inflict great bodily injury upon a child. Now,

this i1s a -- and the state must prove beyond a reasonable
doubt that the defendant inflicted unlawfully -- and again
finding of also criminal intent -- unlawfully with criminal

intent inflicted great bodily injury upon a child.
Now,.that term‘gréat bédily injury is also defined in
that statute. Great bodily injury means bodily injury
thch creates a substantial risk of death; or which causes
serious of permanent disfigurement; or protracted loss or
impairment of the function of any bodily member or organ.
; ,

The state must prove those elements: unlawful criminally, -

intentionally inflicting great bodily injury upon a child.
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And that is the definition of great bodily injury, and that
has to be proved by the state beyond.a reasonable doubt.

Ladies and gentlemen, there has been a defense of

acts, to be entitled to a defense of accident. There are f
three elements. The act of the defendant must have been
unintentional. That is, by definition, not intentional as
opposed to intentional. First, the act of the defendant
must have been unintentional. Second, the defehdant was
acting lawfully, acting lawfully. And third, the defendant
used due care. Would not be entitled to such a defense if

the defendant failed to use due care. That is, if the

defendant was negligent. Those are the three elements:
unintentional, acting lawfully, and used due care. That or

the -- that is the elements.

Again, fhere no burden on thé defendant to prove
himself or herself innocent. You would consider both --
all the charges I have given you, the statute as to what
the state must prove beyond a reasonable doubt, and further
the defense of accident in reaching your verdict as to the
guilt or the innocence of the defendant,‘understanding
defendant does not have to prove himself innoceﬁt. The
state always bears the burden of proving its case'beyond a
reasonable d;ubt. |

And, ladies and gentlemen, I assure you the end is in

sight but not any less unimportant for you to please
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continue to give me your complete and undivided attention.

‘There was testimony by -a witness who had a prior
criminal conviction. I remiﬁd you or I instruct you that a
person with a prior criminal conviction is competent to
testify,‘and you may use that prior conviction, if you use
it at all, only for the purposes as to whatever weight and
value you want to give 1t as to thevwitnes;;s credibilify
or believability and for no other purpose.

Further,‘you>Will recall that during the courée of the
trial; I éave you a curative instruction as to the
testimony of alwitness, and I asked you ——dand I didn't
ask. I instructed you that you may not consider certain
parts of that witness's testimony. I believe it was four
words: As a form of punishment. Again, that may not be
considered by you whatsoever in any manner in your

deliberations and in your consideration of the verdict in

. this case.

‘I would remind you again, Madame Forelady, that should
not even be discussed in the courtroom. That had been

stricken from the record.

&

And remembering,.ladies and gentiemen, you are the
sole judges of the facts of this case and the believability
of any and all witnessés in the case, both witnesses and
experts.

Now, Madame Forelédy, ladies and gentlemen of the

\
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jury, you will have this document in there with you, along
with ali the evidence and such.

Entitled the Verdict Form. It has the caption of the

case, State vs. Shane Isaac Johnson. It -- I think you

will find it very easy to understand and follow. It has

. the indictment number and it has:

As to the infliction of great bodily injury upon
a child, we, the jury, unanimously find the
defendant. - '

And it has two choices: guilty or not guilty. The
order in which I haQé written ﬁhem on fhis document, the
order in which I have stated them has no siénificance
whatsoever. One must be stated. Qne must be written
first.

Once ,you have considered the record, the evidence and
you, the jury, have determined what the facts are as you
find them to be, you apply those facts to the law, the
standard of the law as I have toid you the law is. If you
find that the state has failed to prove its case beyond a
reasonable doubt, then your verdict would be not guilty.
It must.bé unanimous; all twelve of you must agree.

If your finding is not guilty, Madame Forelady, I
would ask you to check to the left of the two words not
guilty. Circle both your checkmark and those two words not

guilty, sign as our presiding juror, and date.
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Fl

If, after your consideration of the evidence in this .

case and your determination as what the facts are in the

v

case, you find that the state has met its burden of proof

’

- beyond a reasonable doubt as to the charge in the

indiétmént, and you reach a unanimous verdict of guilﬁ, and
Madame Forelady, I'd ask you to check to the left of the
word guilty, circle the checkmark, the word guilty, sign as
our presiding juror, aﬁd date.

Your verdictﬂmust be based on the evidence in the
case. It may not be based on passion, prejudice, sympathy,
or any othér motive not in the record in this case.

Cnce the jury has rgach a unanimous verdict, Madame
Fofelady, and you have signed and dated, I would ask that
you please knock on the jury room door, inform the bailiff,
and we will then return you back into the jury foom for the
taking of your verdict. N

Also, if during ﬁhe q@urse of yourvdeliberations you
have any questions whatsoever, you or any member of the
jury, if you'd pléase, Mada%e Forelady, write me a note. T
know you know how to write a note, so write me a note and I
will respo¥d in a timely manner.

Do not begin your deliberations. I have to meet one
finai time with the attorneys prior to submitting the case

» e

to you. If I do not have to bring you back out -

everybody looks great today. Our fine alternate would come

AN
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out. We will marshal the evidence, and it will be
presented to you, and then you'll be directed to begin your
deliberations with your fellow jurors. I'll also make
arrangements to have a, I guesg they call it a clean
computer where_you\can watch the -- listen, I should say,
listen to the audios should you wish to do so. I'm sure
there's many of you that can operate that, that type of
eiectronic device.

Thank you. Thank you very much, ladies and gentlemen,
fof your focus and attention. You may now go to your Jjury
room. Do not begin your deliberatiéns untillinstructed to
do so. -

(THE: JURY EXITS AT 4:30 P.M.)

THE CQURT} All right, Solicitor? :

MS.. CAMPBELL: No ;xception to the jury charge, Your
Honor. /

THE COURT: Ms. Pinnock?

MS. PINNOCK: Your Honor, we just renew our previous
objections that we discussed earlier.

THE COURT: All right, and I would note for the record
I used with unlawful, I referred them back sevgral.times to
my charge on criminal intent, and I used the word
intentional ‘intentionally several times. Further, I used

it during the course of the accident charge with the first

requirement that the act be not intentional and be
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unintenticnal, and I placed also in there unintentional is

not intentional. So, I have, I have done that in several

"respects, but you are certainly protected for the record,

Ms. Pinnock. '
MS. PINNOCK: Thaﬁk‘youh Your Honor.
. THE COURT: Thank you very much.
If y'ail will marshal ﬁhe’exhibits in a timely manner
so we can get the case to the jury in a timely manner? Do
y'all have a computer also for the jury?

MR. FYALL: We do, Your Honor.

THE :COURT: 1If you could get that. Thank y'all.

‘Thank y'all very much'.

(WHEREUPON, COUNSEL FOR BOTH SIDES REVIEW EXHIBITS
WITH THE COURT REPORTER.)

(WHEREUPON,  JURY DELIBERATIONS BEGIN AT 4:38_P.M.)

(OFF THE RECORD.)

THE COURT: Question:
What is ;riminal negligence under the criminal
intent statute? :Same qﬁestion for‘récklessness.
Signed juror 108.

All right, Ms. Pinnock.

MS. PINNOCK: Yes, sir.

THE COURT: You have an answer?

MS. PINNOéK: 6ff the top of my pead,'no, sir. I

mean, I can go get one..
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THE COURT: I don't have it.

MS. PINNOCK:. Okay.

THE CQURT: Even if it goes from the top of my head
all the wayland swirls around left brain, right brain.

MS. PINNOCKE I'm can -- I'm happy to go get one.

THE COURT: There is a definition of criminal
negligence. I want to say it's -- I'm going to take a
stab, say it's 16-3-50 of involuntary manslaughter statute,
but I'm not sure. Do you have an answer? And, you know, I
actually don't define that. That's used as an example in
that étandard érimina% intent charge which I scobped up a
little bit, but I didn't change that at all. But that's a,
I think that's just‘a statutory.definition.' i'm not sure.
Let me see. j

(A PAUSE.) ' o

THE COURT: 60. I said 50. '50 is manslaughter. 60
is involuntary. It's got criminal negligence defined:

With regard to the crime of involuntary

ménsiaughter, criminal ﬁegiigence is defined as
tﬂe reckléss disregard for.the safety of others.
A person charged with the crime of involuntary
manslaughter may be convicted iny upon a showing
of criminal negligence as ?efined in this
section.

3

And then it's got the penalty. That's, that's the
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definition. I didn't have the definition in my mind, but T
thought that's where it was attached to in the -- for
involuntary mansiaughter. |

(A PAUSE.) \

THE COURT: I didn't define it. The statutory crime
-- the statutory definition of criminal negligence is under
the involuntary manslaughter statute. So, that statute

doesn't apply to this case, number one. I'm making an
)

assumption that the definition is the same across the

board, but at the same time criminal negligence doesn't

apply to this case either. It's part of the -- I'm not
even sure I - it uses -- the state,’ for example, it's
starts off, the qﬁestion starts off -- I mean the sentence
starts off -- well:

In order to establish criminal liability,
criminal intent is required. For example, the
mental state required to be proven by the stéte
for a particular crime might be purpose, intent,
knowledge, recklessness, or criminal negligence.
And.that, that'sAgiving it by way of examples. Of

course, c:imipal negligence is not sufficient -- well, it's

not written in the statute, 16-3-95.

How would y'all like me to respond? Do y'all have a
suggestion on how I should respond?

MR. BANK: I mean, it seems apparent that they're

s
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trying -- they're assuming if they find criminal‘Qegligence
that they can find him guilty, and iflwe're saying that
more is required than that, then I think we need to be
clear that criminal negligence was meant to be an example
and not something.that they can use ﬁo find Shahe Johnson
guilty of fhe crime.

MS. CAMPBELL: I think all weAcan do at this point is

answer their question. Either if you want it defined,

great. If not, great, too.

THE‘COURT: What now? \

MS. CAMPBELL: If they want the words defined -- I
mean, they may just be using them as an examplef I don't
think we can gd further in educating them. We can just
answer the question, I think. So, it's ---

THE COURT: Both points are well taken. Just thinking
is that the definition of criminal negligence is not in,thé
statute that's before this jury. .

MS. CAMPBELL: So, I don't know ---
- Rl

THE COURT: Well, y'all respond to this. What if I
tell them.thét was not part of my charge to you and I can,
I can -- or that I can recharge you fdlly and completely on
criminal, on.crim -— on intent.

MS. CAMPBELL: That would be fine.

THE COURT: And just recharge what I have previously

charged.
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MS. CAMPBELL: Ygs.
MR. BANK: I think phat, that we wouldn't get away
vfrom the problem if they're taking -- if they're reading,

reinterpreting the examples to be the standard, we run into
the same problem. So, if we recharge without using the
examples, I think that that would be the best way to
address it.

THE COURT: Well, then my next suggestion is for me to

just write and say I am unable to answer this question. I

can't change my charge.

MR. BANK: But I think we can focus that. I»don’t
know that we need to change the charge, but I just .don't
know that we need to include thg examples.

THE COURT: Well, if I'm extracting those two wordsv
Qut, that's, that'§ all I'm saying. I'm not, I'm not, not
trying to be argumentative or anything. I don't wantéyou
to. get liké that. I jdét don't wanf to change, I don't

want to change what I've aiready told them when those

things are by way ofAexample. I mean, I still wouldn't
know. If I assume you're reading them correctly, the jury,
I could -- if I defined it under the statute as criminal

negligence being the reckless disregard for the safety of
others.
MS. CAMPBELL: That's fine, too.

THE COURT: I mean, that's what the definition is
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don't know where that leaves the defendant.

MR. BANK: Right.

THE COURT: Or the state.

MR. BANK: Right.

THE COURT: And so that's pretty serious.

MR. BANK: Yes, sir.

THE COURT: It's pretty serious. I mean, i'm not
saying‘that;s what they think because, you know, kind of

like Judge Manning, I can't ever predict who a widower

701

might marry or what a jury might do.* I don't, don't know

which way, which way that cuts, if either.
MR. BANK: Well, Your Honor, I think if anything,

maybe we can say that was not part of the charge and

'then ---

MS. CAMPBELL: It was part of your criminal intent
charge.

THE COURT: By way of example.

MS. CAMPBELL: Yes.

THE COURT: It Said-———‘

MS. CAMPBELL: Just recharge the entire criminal
intent.

THE COURT: Said for -- it starts off:

In order to establish criminal liability,

criminal intent is implied. For examplg/ the
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mental state required to»be proven by the étate
for a particular crime ---

It does not specify this crime.

--- but for a particular crime might be puﬁpose,
intent, knowledge, recklessness, or criminal
negligence. Criminal intent must be proven by
the state beyond.avreasonable doubt.

And it goes on. It gives, though, it gives kind of
that' laundry list by-way of example.

'MR. BANK: AYes, sir.

THE COURT: And it doesn't, doesn't say any of them
are, are ‘specific to this charge.

MR. BANK: Bu£ -——-

THE COURT: It kind of gives them that scale that wé
all learned: motive, purpOée, intent, all the way down.

MR. BANK: I just phink-that.if it was cieér,'they
Vwouldn't have asked thé question. "If it was clear that it
was a laundry list, I don't think ﬁhey would have aéked the
question. |

MS. CAMPBELL: vBut'that's -- you're assuming.

THE COURT: Well, you know, the next question‘would be
is a charge ever clear.

MR. BANK: Yes, sir.

THE COURT: Mr. Bank, not; not mine necessarily. I

ddn't mean that, but...
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MR. BANK: But again, Your Honor, I think your first
sdggestion of explaining that was not part of the charge is
what we.would request.

MS. CAMPBELL: But it is part of the charge. It's
vjust part of the examples in the criminal intent charge.
So, therefore, if you just want to recharge the entire
criminal intent, I don't have a problem.

MS. PINNOCK: I think that's what we're trying to get
at, Judge. If you -- if we could agree to just tell them
it's not part of the charge that he's charged with, then
recharge the whble thing.

MS. CAMPBELL: No, no, no, no, no, no. That's a
comment. We can't say it's not parttbf the charge:- It is
part ---

MS. PINNOCK: No, I'm not saying,it's not part of the
éharge. It's not part of the statute that he's charge@
with, and then rebharge the entire criminal intént\or the
intent‘chafgé that he did.

MS. CAMPBELL: We would object to that, Yoﬁr Honor. I
don't think we can say it's not pért of the charge he's
charged with. At that point, we're back to just defining
what ---

THE COURT: All right, I'm going to tell them I cannot

add to or detract from charge, and I can recharge any part

of any, any -- or all of my previous charge.
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MS. CAMPBELL: Thank you, Your Honor.

THE COURT: But I, I, I mean, I -- that's, that!s what

"I'm going to do.

MR. BANK: Yes, sir.

(A PAUSE.) ’

THE COURT: And what I have~writteh is:

I can only reread my previous instructions to
the jury in reference to your specific question.

There may be other quesﬁions they potentially could
have that we could answer. I mean, I don't want to
foreclose that. So, again I put:

I can only reread my previous instructions to
the.jury in reference to your specific question.

They can\decide if they think they're going to hear it
or not.” |

MR. BANK: Yes, sir. We stand by our original
request, but I think that that ---

THE COURT: -And tell, tell me ---

MR. BANK: --- with your ruling ---

THE COURT: Tell me your original request again.

MR. BANK: Our original request is to tell the jury
that, thét criminal negligence was ﬁot charged in the
specific crime to Shane .Johnson, and then reread the intent
cﬁarge. I mean, it's just not charged. I understand

that's -- the language is in the charge explaining criminal
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intent, butdthe language 1is not in the charge of what he's
charged -- what he's on trial for, so that we stand by that
original request, but understanding your ruling that you're
not going to do that, I am obviously fine with, it.

THE COURT: Anything further, Solicitor?

MS. CAMPBELL: No, sir.

'THE COURT: All right. Thank y'all. Thank y'all very
much. |

(JURY NOTE MARKED INTO EVIDENCE AS COURT'S EXHIBIT
NUMBER 12.) 7

(OFF THE RECORD.)

THE COURT: Thank you. Please be seated.

All right, I received a note in response to my note,
which is on the same note, Cdurt's Exhibit 12. The first
question is: Can we have what you read in writing?

MR. BANK: Beg the court's indulgence?

(A PAUSE.)

MR. BANK: dege,.we, we would prefer it be just
rechérged and not given back there.

THE COURT: Solicitor?

MS. CAMPBELL: We don't object.

~THE COURT: All right: If not, thén if you reread 1it,
can we make notes? |

MR. BANK: Judge. I, I don't know that -- I think we

would object to that. I mean, thevaeren't allowed to make
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notes for the other parts of it, and I don't know that
starting note gakiﬁg at the end of the trial is the 'best
idea.

THE COURT: Solicitor?

MS. CAMPBELL: We have no objecﬁiOn.
THE COURT: 'All riéht, we're two for two.

Number three: Also, please, can number 30 be excuseéd

from this process because she has anxiety?

My'answer to that -- your answer to that, Mr. Bank,

is?

(A PAUSE.)

MR. BANK: Your Honor, my answer to that is tHat'é
obviously véry éoncerning. If we let hér go, 1it's

6bviously‘a mistrial, but'if she has anxiety and can't
function as the twelfth person on the jury, that, you know,
is, is not obviously something that we can live with.

Yéur Honor, 1if they're asking her to be let go, that
causes enough concern for me that --.I don't know that we
have twélve people.thatvcan handle this and if we don't
have twelve people that can handle this, I.don't eﬁjoy
having to ask for a mistrial at the en{ of the process. !
But I don't know any other resulf or any other option than
that. We obviously can't deliberate with eleyen and if we
can't deliberate with eleven plus spmebody that can't - of

is too anxious to be able to think clearly or whatever it
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might be. So, Your Honor, I think my response to that
you're not inclined to do that, bring the juror out and
maybe ask some guestions so we can get more context as to
how bad of a problem it aétually is.

THE COURT: Thank you.

Solicitor.

MS. CAMPRELL: Your Honor, I don't think we can excuse
the jurof just'becaqse she's anxious.

THE COURT: Ma'am?

. MS. CAMPBELL: 'I don't think we can excuse me a juror
just because she's anxious. 7

THE’COURT; Thank you.

Bring me the jury panel, please.

(THE JURY ENTERS AT 5:25 P.M.)

THE COURT: Madame Forelady, ladies and gentlemen of
the Jjury, i received your note and the response to my
response. ,The first Question was: Can we have what you
read in writing? The answer to that‘is no.

If not, then if you read it, can we take notes?

The answer to that is no. I will be delighted to read
my charge on intent again. I, I can't, I can'ﬁ change my
charge in any way from what I originally said to what I say
now. It's scripted like that. I, I would say I reread

recharges to jurors as requested, and I want to make sure I
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understand your note'that as- requested ié my charge on
intent. |

FOREPERSON: - Yes, that's correct, right?

JUROR: It is.

THE COURT: "On infenta_,Is that,'is thét correcf?

FOREPERSON: Yes. 'cdrreét.

THE COURT: T will read £hat to you but with the
understandiﬁg that that's éart of my'charge as a whole

JUROR: Right. |

FOREPERSON: Yeah.

THE COURT: So, you take this and you encapsulate it
in, in my entire chafge. Anq after I do that, I will -
address your third question as to this. |

Intent. In order to establish.criminal liability;
criminal intent isvréquired.vvFor example, the mental state.
reQuired to be proven by the.state‘for a particular crime
might beApurposé; intent, kndwledge;.recklessness,'or
criminal negligence. Criminal intent must be proven by the
state beyond a reasonable doubt.

/

Criminal intent is always a matter that must be
determined by the jury from the circumstaﬁces surrounding
the sitﬁation. There is no way to prove‘intent to a
mathematical certainty. There is no way medical science

can dissect a person's brain and determine what the person

had in mind. So, the law says that criminal intent may be
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inferred from the circumstances shown to ha&e existed.

This is how you make your determination of whether or
not the element requiring intent was ﬁresent. It is not
necesséry to establish intent by difect and positive
evidence, but intent may be established by inference in the
same way as aﬁy other fact: by taking into consideration
acts of the parties and all the facts and circumstances of
the case shown to have .existed.

Crimipal_intent can arise from action or a failure to
act. It may arise from that which is considered by the law
to be the equivalent of criminal iﬁtent;,

‘As you méy recall, I refefred to that charge also not
in its entirety, but I referred back to the intent charge
when I read to you the statute as to intentional -- as to
infliction of greaﬁlbodily injury upon a child. That is my
response to the question. : -

As to thé third request, al?ernales are released when
the jury begins its.deliberations. I can't thereafter plug
an alternate in that has not been part and parcel éf the
jury paﬁel's deliberation. i'can only proceed with twelve
jurors; I can only proceed with twelve jurors.

Now with that being said,. I do not have detailed
information concerning the particular Jjuror. If I could
get some additional information, I will certainly address

that. I would never -- I would address that, and I'll just
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say. it from there, if there‘s’additional information. But,
I need twelve jurors that can still_func£ion as fair and
impartial jurots in the trial of this case and commit their
focus and attention to the trial, the serious case, serious
éase, important casep And I've told you. Y'all know that.
now. I don't have to say it again. 'It's.important to Mr.
Johnson; it's important to the state.

So, if you could give me and your feilow jurors,
Madame Forelady, perhaps some further clarification as ta
that third issue, I'll review it, but I would ask you at
this time. Pleése return to your jury~rbom and recommence
your deliberations. Thank you. - Thank you very much.

FOREPERSON: Thank you.

THE COURT: Yes, ma'am.

(THE JURY EXITS AT 5:32 P.M.)

THE COURT: Any objections, Mr. Bank?

MR. BANK: Your Honor, I am still cbncerned aboﬁt the
anxiety comment obviously, but if you're not inclined just
on the basis of the anxiety comment, if your ruling is not

to grant a mistrial on that and that is your ruling, then

}

{in that :sense, yes, I am -- I have no objections to, to

your address.
THE COURT: Thank you, Mr. Bank.
MS. SIMPSON: No objection by the state.

THE COURT: All riéht, and I noticed all of the jurors
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appeared to be alert and attentive for that brief period of
time £hey was in the courtroom, and I would like to have
more clarification. That's, that's why I requested it so
that if I were to decidé to inquire into it further with a
specific juror, "I would be more prepared to do so. So with
that being said, you're certainly protected, protected for
the record.

MR. BANK: Yes, sir; Thank you.

THE COURT: Yes,'sir. Thank you, Mr. Bank. Thanks.
Thank you, Solicitor. Dbn't get far. Thank you. |

(OFF THE RECORD.)

THE COURT: All right, I understand we have a verdict.
Anything from the defense befofe we bring in our jury?

MR. BANK: No, sir.

THE COUﬁT: State?.

MS. CAMPBELL: No, sir.

THE COURT: I don't tolerate any outburst,‘shdw of
emotions pro or con in the courtroom upon taking of the
jury verdict. TIf you feel like you cannot.qpntain your
emotions, I'd ask you to please leave at this time. If you
remain, I will considerhthat you have accepted my comments.
I know it can be emotional, but please contain them. Thank
you. Thank you véry much.

(THE JURY ENTERS AT 5:51 P.M.)

THE COURT: Madame Clerk.
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CLERK OF COURT: Yes,.Your Honor.
THE COURT: Verdict.
CLERK OF COURT: MadamebForelady, do you have your

verdict?

FOREPERSON: Yes, I do.
CLERK OF COURT: 1Is it the verdict of the entire jury?
FOREPERSON: Yes, it is.

CLERK OF COURT: Would you hand it to the bailiff,

‘please?

(A PAUSE.).

THE COURT: All right, Madame Clerk, you may publish
the verdict.

VERDICT

CLERK OF COURT: State of South Carolina in the County
of Richland in the Court of General Sessions in the Fifth
Judicial Circuit, indictment number 2015-GS-40-6544, as to
infliction or allowing infliction of great bodily injury
upon a chi&d, we, the jury, unanimously find the defendant
guilty. Signed by the forelady)and dated April 7, 2017.

Madame Forelady, is this your verdict and the verdict
of the entire 5ury?

FOREPERSON: The verdict of the entire jury.

CLERK OF COURT: Thank you. \

THE COURT: Thank you.

You may be seated, Mr. Johnson.
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Anything further for the jury from the étate, |
Solicitor? |

MS. .SIMPSON: No, Your Honor;

THE COURT:. From the defense?

MR. BANK: We'd ask that the jury be polled, Your
Honor.

THE COURT: All right, Madaﬁe Clerk, would youvplease
explain to the jury fhe polling process and then conduct
the polling proceés?

CLERK OF COURT: Yes, Your Honor.

Madame Forélady and ladies and gentlemen, I'm going to
call each of your numbers out. I'm going to ask you two
questions, and I need you to answer both questionér

THE COURT: And would you raise your hand for me,
please, when your numbers are called? Thank’you very much.

CLERK OF COURT: Number 108, was this your verdict?

FOREPERSON:  Yes.

CLERK OF COURT: Is it still your verdict?

FOREPERSON: Yes.

CLERK OF COURT: Numbér 35, is your verdict?

FOREPERSON: Yes.

CLERK OF COURT: It is still your verdict?

JUROR: = Yes.

CLERK OF COURT: Number 185, was this your .verdict?

JUROR: Yes.
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Is it still your verdict?

Number 59, was this .your verdict?

Is it still your verdict?

Number 170, was this your verdict?
Is it still your veraict?
| .
Ngmber 45, was this your verdict?
Is it still your verdict?
Number 200, was_this your verdict?
Is it still your verdict?
Number 30, was this your verdict?
)

Is it still your verdict?

Number 152, was this your verdict?

.Is it still your verdict?
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JUROR: . Yes.

CLERK OF COURT: Number 171, was this your verdict?

JUROR: Yes.

CLERK OF COURT: Is;it still your verdict?

JUROR: Yes.

CLERK OF COURT: Number 102, was £his your verdict?

JUROR: Yes.

CLERK OF COURT: Is it still your verdict?

JUROR: Yes.

CLERK OF COURT: Number 227, was this your verdict?

JUROR: Yes.

CLERK OF COURT: 1Is it still your verdict?

JUROR: Yes. |

CLERK OF COURT: Jury is polled, Your Honor.

THE COURT: Thank you. Thank you very much, Madame
Clerk.l S \

Anything further for the jury from the deﬁense, Mr.
Bank?

MR. BANK: No, sir.

THE COURT: Thank you. Thank you very much.

Momentarily I will release you from your jury service,

\ladies'and gentlemen, but I'm going to ask you if you'd

please step back to your jury room for a, just a brief

time. I have to meet with the lawyers one time outside of

!

your presence, one further time. Thank you. Thank you
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Very‘much.

(THE JURY EXITSIAT 5:55 PiM.)'

THE COURT: Mr. Bank, I wanted to give you one final
opportunity before I release the jury panel oﬁtside of
their presence if you had any other motions in tﬁat regard.

MR..BANK: Your Honor, I -- wé ——lI don't know that --
you're asking us to renew all our other motions?

THE COURT: No, no; sir, I‘m‘not. I just wanted to
give you one final opportunity before I release the jury.

I think you're well protécﬁed on the record as to other
motions, I think.

- MR.  BANK: Yes, sir.

" THE COURT: I dén't know what an appellate court
expects of defense lawyers anymore as far as protecting the
record, buE if somebody ever asked me did they pfotect the
record, I would say yes.

MR. BANK: Well, if ---

THE COURT: Butfthey would weigh my credibility of
course, too, Mr. Bank, but I'm not inviping you to make any
more motions. I juét want to -- wanted to give you ﬁhe
opportunity.

MR. BANK: ' Yes, sir. .Your Honor,AI,'I don't know that
I need the Jjury -- we do.—— we would move for a new trial
based on ---

THE COURT: Yes, sir.




658

10
11
12
13
14
15
16
17
18

19

20

21

22

23

24

25

717

MR. BANK: --- based on the -- what we think is
confusion over the mens rea issue and the ankiety of the
juror and not getting any, more information from her. I
don't know that we need to ask any questions. The verdict
is in, but I am moving for a new trial on those two issues
that we were-discussing.throughout all.the notes.

THE COURT: Thank you. Well, I don't, nor do any of
us, invade the province of the jury.l I invited them to
givg me further information or guidance. The jury chose to
continue théir deliberations and not do so.

I would place in the record I obsérved all the jurors
generally, and spécifically number 30. I have observed all
of them throughout the course of the trial. Juror 30
appeared, as did all the membefs of the jury, fOQUSed,
engaged, attentive throughout, throughout the course of the
trial, closing arguments. And I saw no behavior, demeanor
that would lead me to believe otherwise.

Thank you,er. Bank. Thank you, Solicitor.

Bring the jury back.

(THE JURY ENTERS AT 5:58 P.M.)

THE COURT: Madame Forelady, ladies and gentlemen, I
never criticize nor commend‘a jury for its verdict. That
is solely, entirely up>to the jury as the judges of the
facts in the case.

However, I will say this, - I have observed you
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throughout this -- I think it was a week. -Sometime it
feels like perhaps 'it was longer than a‘ﬁeek. We had our
kind of fits and starts with the weather and with other
issues and timing of which I take up motions. The lawyers>
are always very prepared.to present motions and they»givé
me a lot to think about, and I think about it as diligently
as I'm éble to; Quite frankly, you Have been, as I say,
focused,. attentive to all of the parties, thé attorneys,
thé witnesses, the evidence that has been pfesented, and I
commend you for that, and I commend.you for your
willingness to perform your very important civic duty.

I think oﬁe of the lawyers may have said previously
this week. I've heard it'in other cases I have tried. ,You
will never come down to the courthouse, I do not/think,,and
see a line'of/ line‘of individuals wanting to get on jury
duty. They don't -- that doesh't happen. However, when
they get into -- or get chosen or summoned to jury:duty,
moét tiﬁes they step up to the plate. Many.fimes they have
legitim;te reasons not to step up to that platé. Most
times, though, they do, perhaps willingly.

When I qualify the jury; I always tell them it can be
anery educational process for them because it is our
justice system, whether it's civil or ——vwhether it's
civil, there are very different decisions, impoftant

decisions made in this, this structure. People's freedoms
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are at stake. People's custody of their children’s‘at
stake. People's property and money's at stake. A lot of
important decisions, and we couldn't make them in this
courtroom without Reople just like yourselves in and out
every week willing to make those difficult decisions.

One final thing ahd I will release you. I have %ound

regardless of the divisiveness that we sometimes see in our

country from afar, from the big picture, I never see it in

~the American people in jury panels. Never, never see 1it.
They make -- they, they come together and make those
decisions, and I salute you for it. I really do.. That's

been one of my honors of being a circuit court judge is

" being not only with these wonderful attorneys and staff and

officers and clerks throughout South Caroiina but with the
people. lIt's gréat/ great. Thank.you. Thank you for your
service.

If you get summoned any time this year, you're
dis@ualified; you can't even serve even 1f you wanted t&.
The next two years you have the right to choose.not_to
serve. I will tell you this, though. If you get a
subpoena for this Year or the next year or the next year,
try to get in touch with me because I want to share a
lottery tickét with you, okay, and we'll split. In fact,
I'll pay and we'll still split it. I don't gamble, but I

do support edqcation. So, Jjust keep that in mind.
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Again, it'svﬁegn my pleasuré and privilege. You're
now released.

Sheriff, we need security for thém or anything of that
nature? No?

All right, thank y'all. Thank y'all very much, and
I'm sure she's going to tell you the check's in the mail.

(THE JURY'EXITS'AT'6£03 P;M.)‘
" THE COURT: All right, other ﬁotions, Mr. Bank? A
motion for new trial, you, you stated that. Any others?

MR. BANK: Yes, sir. We'd just move to renew all of
our previous motions, objections pretrial, during the
course of trial, jury deliberations, Your Honor, at this
time.

THE COURT: All right, thank you. I will deny the
motion for a new trial. Furthe;[ reaffirm all my previous
rulihgs pretrial, in.camera,-and>evidentia§y_rulings.
Thank you. Thank you very much;

MR. BANK: Thank you, Judgé.;

THE COURT: Any reason the sentence cannot be imposed
at this time, Mr. Bank? |

v‘MR. BANK: Not from the defense.

THE COURT: All'right,‘iflyOU’d come around, pleasé,
Mr. Johnson. | | |

MS. CAMPBELL: Your Honor, do you want the defense to

\

sign?
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THE COURT: If he)does -- or not have to. He can
choose not to, or he can sign. |
(A PAUSE.)
THE COURT: All right, anything further, Solicifor?
MS. CAMPBELL: Your Honor, I'll just check with the
victims.
(A PAUSE.)

)

\ MS. CAMPBELLE Your Honor, in the courtroom is Debra
Campbell, grandmother.

THE COURT:" All right.’

MS. CAMPBELL: I think she would like to address the
court with the court's. permission.

THE COURT: All right, I'll be glad to heér from you,
Ms. Campbell. Just speak up for me, please.

MS. D. CAMPBELL: Yes, Your Hopér, I would hope that
you wguld impose the maximum sentence because after
eighteen, fifteen years, hbwever long you give him, he will
walk out énd be a normal citizen. My grandson has a
lifetime sentence.

He will always:have to -- people will always ask what
happened to him for his entire.life. He cannot go swimming
or anything withoﬁt being covered, his scars, and they're
hard to look at. Thank you.

THE COURT: Thank you. Thank you, Ms. Campbell.

Anything, anything further, Solicitor?
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MS. CAMPBELL:  No, sir. T think the facts of this
case speak for themselves. J

THE COURT: All right, thank you. Thank you;
Solicitor. \

Mr. Bank?

MR. BANK: Thank you, Your Honor. May it please the
court? You lea;ned a little bi# about Shane as we've goné
through the frial. He is from1Fairfield. His mother's
been here for the trial, along with his sister. He has two
young children which we've heard about. He does have one,
one prior -- his prio; convictions are all one incident.
He did serve active time for that, Your Honor.

We just ask for you to consider anything other than
the maximum éentence. We respect the jury's verdict but
obviously still maintain his‘innodence.- Thank, you. -

THE COURT: Do any of the other attorneys wish to
addfess the court, Ms. Pinnock, Ms. éturgill? |

MS. PINNOCK: ©No, Your Honor. -

MS. STURGILL; No, Your Honor.

THE COURT: Anything you'd like to say, Mr. Johnson?

DEFENDANT: No, sif.

THE COURT: "All right, Mr. Johnson, i am going to
impose a sentence tonight. I've listened'very closely and
intently to the testimony presented in this case; I've

‘viewed all the items of evidence throughout the trial of

|

‘
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the case.

Sometime acts are so horrendous or cruel. As many
years as I1've been in the cdurtroom, they're hard to, hard
to wrap my mind arouga. Perhaps that's a blessing. I
£hink it is. Somewhere during the testimony, it was the
comment.i think in one of the tapes about thingé will be
better. Well, for I hope they will because I don't
think things can get no worse than what he's already
endured_?n his young life.

I don't know much about autism, genetic or what have
you. I don't know. Very digficult for -- obviously, it
hasn't been cured. It affects, I'm sure, many, many lives
in many, many.children. Many, many families and a
caretakers.

What, -what you did to that can't be cured
either. ©Now, I'm not talking just about the wounds and the
scars you can see. I'm talking about the ones also you
caﬁ't see. And he'll, he'll Bandage those himself. He'll
bandage his heart and his soul, but every now and there

J
will be a rip in that band-aid even if he lives however
many years. Could be a 100 years old. It'll tear awéy
from time to time and he'll relive that.  He won't ever be
eligible for parole. Won't ever get any relief from that

throughout the course of his life.

But observing him in this courtrocom, he's got the
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courage to bear that burden. - That's what it -takes; that's

what he has. He'll need it. He'll need it. And in my

sen£encing, those words keep ringing in my ear, a young
)
seven-year-old who's got the courage fo be carried by his
abuser to locok up and say you did this to me. You did it.
That's, that's hanging on. The difference between a hero a
non-hero is a hero hangs on one minute longer, and he did.
So, as far as my sentence 1is concerned, I may impose it,
but you didn't only dé it to You did it to
yourself. |
SENTENCE OF THE COURT

THE COURT: 2015-GS-40-06544, Shane Isaac Johnson,
having been convicted by the jury of abuselﬁo inflict greét
bodily injury upon a child, the defendant is committed to
the State Department of Corrections for a determinate term
of twenty years, credit for all time served under the code,
and no contact with the victim or any member of the
victim's family in any'magner whatsoever. Good luck to
you. Good luck to you, Mr. Johnson.

MR. BANK: Thank you, Your Honor.

THE COURT: Thank you, Mr. Bank, Ms. Pinnock, Ms.
Sturgill. |

MSl SIMPSON: Thank you, Your Honor.

THE COURT: Thank you, Solicitor.

--- END OF TRANSCRIPT OF RECORD ---

——
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2012- 2015 Children’s Hospital of The King’s Daughter’s Medical Education

Committee

2012-201$ Child Fatality Review Team, Norfolk, VA

2012- 2015 Child Abuse Program Research Comimittee, CHKD

2012- 2015 Chesapeake Multidisciplinary Investigative Team, CHKD

2012- 2015 Hampton Multidisciplinary Investigative Team, CHKD
2012- 2015 NAVY Muitidisciplinary Investigative Team, CHKD

2012- 2015 Norfolk Multidisciplinary Investigative Team, CHKD

2012- 2015 Newport News Multidisciplinary Investigative Team, CHKD-

2012- 2015 Portsmouth Multidisciplinary Investigative Team, CHKD
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2015 present Kershaw County Multidisciplinary Investigative Team, USC
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'STATE OF SOUTH CAROLINA.

IN THE COURT OF GENERAL SESSIONS
\

COUNTY OF Richland INDICTMENT NUMBER:__ 2015GS4006544.

STATE OF SOUTH CAROLINA,

to Charge Number
-VS-

Shane Johnson,.

)

)

)

)

)

) -

) Defendant’s Request

)

)

)

)

)
Defendant. )
)

" Crimiinal Intent

A defendant may not be convicted of a criminal offense unless the State proves beyond a
reasonable doubt that hie acted with the ¢criminal intent, or mental state, required for a particular

offense. Criminal iritent must be proven by the State beyond a reasonable doubt.

State v. Fenriell 340 SC 266 (2000), State v. Davis 355 SC 392

Respectfully submitted,

Robert Louis Bank, Jr.
Attomey for the Defendant

Aprnil 7, 2017




STATE OF SOUTH CAROL]NA. IN'THE COURT OF GENERAL SESSIONS

COUNTY OF Richland

CC _ INDICTMENT NUM_BER;, 2015GS4006544
STATE OF SOUTH CAROLINA, v : '

to Charge Number Z
VS~ o

Shane Johnson,

)
)
)
)
)
)
} . Defendant’s Request
)
)
)
)
' )
Defendant. )
)

Specific Intent

A willful act'is one done 'vdluntatily and intentionally with the specific’intent to-do something -

that the law forbids; or with the specific intent to fail to do something the law re‘qui"rcs to be

done. ‘That is to say with bad purpose either to disobey or disregard the law.

State v. Passmore, 363 S.C.:568 (Ct. App. 2005)(quoting State v. Bevilacqua, 316 S.C. 122)(Ct.

App. 1994)).

Respectfully submitted,

Robert Louis Bank, Jr.
Attorney for the:Defendant

April 7,2017
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‘STATE:OF SOUTH .CAROLINA IN THE. COURT OF GENERAL SESSIONS
COUNTY OF Richland

and - INDICTMENT NUMBER:  2015GS4006544
STATE OF SOUTH CAROLINA, : ,- ,

Defendant’s Request .,
to Charge Number _ 3
-VS'—.

Shane Johnson,

Deferidant.

Accident

‘Harm caused to another cannot entail criminal responsibility for the actorif the harm was

accidentally inflicted without:intent to harm.

State v. Brown,205:8.C. 514 (1945);:State v. McDaniel 68 S.C. 304.(1904)..

Respectfully submitted,-

Rober Touts Bank, v
Attorney for: the Defendant

April 7, 2017




STATE OF SOUTH CAROLINA IN THE COURT OF GENERAL SESSIONS

COUNTY OF Richland ﬂfNDICTMENT NUMBER: 201 5GS4006544

STATE OF SOUTH CAROLINA,

Defendant’s Request

to, Charge Number fi 4
-'.YS- ‘
Shane Johnsofi,

Defendant. .

Expert Witnesses

An expert witness does not off’ef-'t"esti'monyg.dn-'thé,aCQUSed”s guilt;ér:-.s"'tate of mind. To-establish
the defendant’s state.of mind is the sole responsibility of the State. 'Expen witness testimony is
- opinion of the expert based on that individual’s medical.opinion on-the available information at
the time ‘G’f.ftre‘athiéﬁt. Despijte the fact that expert witnesses are qualified to testify based on thie
court’s deterrrﬁna_ti'oil,..to a..spccializ_ed field of 'anW'If:dge, the, \tesfj;nqny in no: way should be:
Used to infer intent on the part of theaccused. Stated again, the State is required to prove
criminal intent beyorid :a.reasonabic doubt. And whether the State has met that burden is the
responsibility of the jury..

Respectfully submitted,

Robert Louis Bank, Jr.
Attorney for the Defendant

April 7, 2017
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- Payment Terms:

~

IN THE COURT OF GENERAL SESSIONs ~ ©/79

STATE OF SOUTH CAROL[NAA ) h
COUNTY OF Richland L ; / ' K
STATE VS. ) INDICTMENT/CASE#: 2015GS4006544 >
Shane Isaac Johnson P )  A/WH _2015A4021602369 m E A TARY
AKA: _ )  DateofOffense: _10/7/2015  £%™ ™
Race: BLACK Sex:' M . Age: 29 ; S.C.Code -§ : 16-03-0095(A)
| ) RPR 17 2017
pos: (P  ss# )  CDRCode#: _ 2766 <
Address: QD ) ' - — .
City,State Z1p: Qg 2% Court of
Lh - ) SENTENCE SHEEP Appeals
*CDL Yes[] No[[] CMV Yes[ ] No{] Hazmat Yes[ ] No[] C
In disposition of the said indictment comes now the Deféndant who was X] CONVICTED OF or {JPLEADS
TO: Abuse/ To inflict great bodily i lmury upon a ch:ld : ‘ )
in VIolatuon of § 16-03-0095(A) ‘ of the S.C. Code of Laws, bearing CDR Code # 2766 . ’
(] NON-VIOLENT {0 VIOLENT DSERIOUS [JMOST SERIOUS [ ]Mandatory GPS(CSC [1§17-25-45
L : " w/minor Ist or Lewd Act)
The charge is:  [X] As Indicted, []Lesser Included Offense, [:]Dcfendant Waives Presentment to Grand Jury. - (deféndam's initials)
Without Negotiations or Recommendation, [] Negotiated Sentence, . [] Recommendation by the State.
|3eg Bbey PBb |2,
—J EampW SC Bar# Defendant Attomey for Defendant SC Bar#
WHEREFORE, the Defendant is commited to the [I_’_{/State Department of Corrections, [ ] County Detention Center,
for a determinate term of .2 o days/months [] under the Youthful Offender Act not to exceed . years
and/or to pay a fine of § —_— ; prov:ded that upon the service of e days/months/years and/or payment
of $ ——— ; plus costs and assessments as apphcable‘ the balance is suspended with  probationfor ~———

months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of
probation, which are incorporated by reference. o
[J CONCURRENT or [J CONSECUTIVE to sentence on:

The Defendant is to be given credit for time served pursuant to S.C. Code § 24-13-40 to be calculated and applied

by the State Department of Corrections.
(T The Defendant is to be placed on the Central Registry of Child Abuse and Neglect pursuant to S.C. Code §17-25-135.

Pursuant to 18 U.S.C Section 922,it is unlawful for a person convicted of a vnolatlon of Section 16-25-20 or 16-25-65 (Domestlc
Vlolence ) to ship, transport, possess, or receive a firearm or ammunition.

_ SPECIAL CONDITIONS:
DRESTITUTION: (] Deferred [ ] Def. Waives Hearing [Jorderea  pTUP

Total: § plus 20% fee: $

days/hours Public Service Employménl
Obtain GED 0
Attend Voc. Rehab. or Job Corp.
May serve W/E begining

[] Set by SCOPPPS

Recipient: Substance Abuse Counseling O

*Fine: : 3 Random Drug/Alcohol testing 0

§ 14-1-206 (Assessments 107.5 %) A $ Fine may be pd. in equal, consecutive weekly/monthly

§ 14-1-211(A)(}) (Conv. Surcharge) $100 $ pmts. of § beginning

§ 14-1-211(A)2) (DUI Surcharge) £100 $

§ 56-5:2995 (DUI Assessment) $12 S 3 p id to Public Defender Fu

§ 56-1-286 (DU Breath Test) $25 % 44

Proviso 61.6 (Public Def/Probation) $500 $

§ 14-1-212 (Law Enforce. Funding) $25 $

§ 14-1-213 (Drug Count Surcharge) $150

§ 50-21-114(BUI Breath Test Fee) $50 [3

8 56-5-2942(J) (Vehicle Assessment)  ~ $40/ea  § (O Appointed PD or appointed other counsel,
3%t0 County (if paid in installments) $ ~ Proviso 61.6 requires $500 be paid to Clerk

during probation and shall be collected before
TOTAL $ any other fees.

Court Reporter: Sentence Date:

Presidi
Clerk of Court/ Deputy Clerk QL‘M&W % a&l L&. Jujzédgfd?dge

SCCA/217 (07/2016)
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STATE OF SOUTH CAROLINA) »
- INDICTMENT

)
COUNTY OF RICHLAND )

~ Ata Court of General Sessions, convened on D_ecember.l5 2015,

the Grand Jurors of Richland County present upon their.oath:

- INFLICTING GREAT BODILY INJURYvUPON A CHILD

C

That Shane Isaac Johnsoﬁ did in Richland County on or about October 7, 2015,

inflict great bodily injury upon a child, , age 7 years, which created a substantial

risk of death and/or caused serious or permanent disfigurement and/or protracted

loss or impairment of the function of any bodily member or organ, in violation of

. C. Code of Laws, Section 16-03-0095(A), 1976, as amended.

Against the peace and dignity of the State, and contrary to the

statute in such case made and provided.

DAN JOHNSON, SOLICITOR




WITNESSES

(S) James L Charley Jr
— Columbia Police Department

—————— v—
R ———

ARREST WARRANT NUMBER

2015A4021602368

ACTION OF GRAND JURY

D

Forepsrson of Grand Jury
Date:

‘DEC 17 2015

VERDICT

Foreperson of Petit Jury
Date:

DOCKET NO. 2015GS4006544

The State of South Carolina
County of

Richland -

COURT OF GENERAL SESSIONS

DECEMBER TERM 2015
42

THE STATE
VvS.

Shane Isaac Johnson

————

Indictment for

ABUSE / TO INFLICT GREAT BODILY

INJURY UPON A CHILD

SC Code: 16-03-0095(A)
CDR Code: 2766

After being fully advised as to my
legal rights, | hereby waive presentment
to the Grand Jury.

Defendant

l
hereby appear in my own proper person and plead
guilty to the within indictment or to

Deferidant

Witness:

C.C.C. PLS. AND G.S.

119
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CERTIFICATE OF COUNSEL FOR APPELLANT

Counsel for-appellant certifies that this Record on Appeal contains all material proposed
to bé included by any of the, partiés and not any other material and that this Record on Appeal
complies to the best of my ability with the Aprll 15, 2014 order from the South.Carolina
Supreme Court entitled “Revised Order Concerning Personal Identifying Information and Other
Sensitive Information in Appellate Court Filings.”

Respectfully Submitted,

Appcii ate Deféndcr

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, S.C. 29211-1589

ATTORNEY FOR APPELLANT

This 19th day of November, 2018.
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CERTIFICATE OF COUNSEL FOR APPELLANT

Counsel for appellant certifies that this Record on Appeal contains all material proposed
to be included by any of the parties and not any other material and that this Record on Appeal
complies to the best of my ability with the April 15, 2014 order from the South Carolina
Supreme Court entitled “Revised Order Concerning Personal Identifying Information and Other
Sensitive Information in Appellate Court Filings.”

Respectfully Submitted, | :

VSl

Tayfor D Gilliam
Appellate Defender

South Carolina Commission on Indigent Defense
Division of Appellate Defense

PO Box 11589

Columbia, S.C. 29211-1589

ATTORNEY FOR APPELLANT

This 19th day of November, 2018.




