SOUTH CAROLINA WORKERS' COMPENSAT[ON COMMISSION

W.C.C. FILE NO: 1508995

- RECEIVETY)
| } | |
Cllaimant, , i d SC COurt of App P a'S
Respondent, ' i ‘ A
vs. | i
DIVERSIFIED COATINGS, INC., . -
| . } DECISION AND ORDER
Employer, ; " ON APPEAL TO FULL
: ~ COMMISSION
and } .
}
AMGUARD INS. CO.,
} RECEIVED
Carrier, ;
: ) NOV 16 2018
Appellants, ' ) "
1 SC Court of Appeals

" Appellant Panel Review held in Columbia,
South Carolina, on July 16, 2018 per
notices timely and properly served upon all
' ‘ parties of interest.

Appellant Panel Decision and Order filed
Cctobe, 3 2018
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APPEARANCES: Claimant appeared and rcpresented by Stephen N. Garma,
. Esquire of Garcia Law, LLC, Greenvﬂle South
* Carolina,
Defendants Diversified Coating Systems, Inc. and
Amguard Ins. Co. appeared and represented by George

Gallagher, Esquire of Speed, Seta, Martm Trivett &
Stubley, LLC, Columbia, SC.

STATEMENT OF CASE
This case was heard by the undersigned Commissioner oﬁ March 5, 2018 in Spartanburg,
Soutim Carolina. Notices were timely and properly served upon all paﬁ;ies of interest at which
time all parties were present for the'f hearing: The Clai{rnant, Samuel Paulino, the Claimant’s
| attorney, Stephen N. Garcia; the Defendants, ‘Diversified Coating .System aﬁd AmGuard Ins.

represented by their attorney, George Gallagher.

\ \
i

The Claimant presents to determine Claimant’s entitlement to perménent total or partial

* disability, future medical care, compensability as to a denied psychological claim, continuing
medical treatment, and wﬁether Claimant is entitled to a lumip sum award. Claimant argues that
he is permanently and totally disabled under § 42-9-30(21) as he has allegedly sustained a 50%
or greater disability to the spine. The Defendants argue that Clalmant has not sustained a 50% or
greater dlsablllty to the spine. Defendants admit that the psychologlcal condmon is related to the

- work incident, however, Defendants deny habllny for the cost of med1cal treatment as the

psychological treatment was not performed by a physician of the Defendants’ choosing.
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APA SUBMISSIONS

Pursuant to the Administrative Procedures Act, the Hearing Commissioner received the

[

following records into evidence.

Defendants’ APA Submissions: )

APANo. 1. Dr. Timothy McHenry medical note dated 4/22/16 consisting of four (4)
pages; | /

APANo.2. FCE, Elite Physical T.herapy dated 11/20/17 and consisting of nine (9)
pages; | | |

Claimant’s APA Submissions:

APA No. 3. Soﬁtheastém Neﬁro & Spine, Dr. Timothy McHenry, medical notes dated
ALY through 4/1/ 17 and consisting of thirty-six (36) pages;
| APA No. 4. Surgery Ortho Chmc medxcal notes dated 9/3/15 through 11/19/15 and
consisting of sixty-one (61) pages;
APANo. 5. Ortho-Neuro Patewéod/Physiatry Crosscreek 111, Dr. Joyti K. Math
medlcal notes dated 11/13/15 through 12/6/17 and consisting of ninety-one (91) pages;
APA No.6. PMH Injectlon Clinic medical notes dated 8/2/16 and consisting of six (6)
pages;
| APANo.7 New Horizon Behavioral Health medical notes dated 2/1/17 through
6/23/ 17. and consisting of twenty-two (22) pages; '.
and’
APA No.8. Independent Médicai Evaluation of Dr. Glenn Scott dated 12/27/17 and

consisting of two (2) pages. -
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STIPULATIONS
Ve '

The Claimant’s C.ou\nsel and Cvounsel fqr the Defendants stipulated at the hcaririg to the
following issues: |
1. ’fhe purpose of the Hearing was to determine issues set forth on the Forms 2‘1 and
50. |
2. The Claimant seeks benefits undér the South Carolina Workers’ Compensation
- Act for injuries allegedly sustained on or about February 6, 2015 while .emp‘loyed by the
Defendant, Diversified Coating Systems, Inc. and therefore, the South Carolina | Workers’
Compensation Commission has jﬁrisdiction over thi§ case.
) 3. All parties received timely and proper ﬁotice 6f the scheduled hearing.
4, .Venue for the hearing was properly set in Greenville 'Cotjnty,"but was later
transferred to Spartanburg County by consent of parties. _ ' ' ’
5. ;I‘he Commission file is made part of the record with the exceptibh of self-serving
declarations and unstipulated medical records. |

6. 'The claimant has an average weekly wage of $468.32 with a corresponding

compensation rate of $312.22.

7. The APA submissions of both parties are admitted without objection.
EVIDENCE OF CASE
! ! ' Testimony

Testimony of Samuel Paulino — direct examination by Stephen N. Garcia
R — —_— .

'The Claimant prefaced his testimony with personal and background information. His

/
\

date of birth 1“ He was born in the Dominican Republic. He moved to the United
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_States in May of 2014. élair'nant testified that he does not speak English. l~le is nfanied and
Ares:des w1th his wife, sxx-year-old chrld and seven—year -old chtld Clatmant testified that he
‘moved to the United States pnmartly to ﬁnd work. Clatmant further testlﬁed that while he
normally takes medtcattons he did not take hlS medlcatlons pnor to heanng because the
medications make him sleepy and groggy. The Claimant did not drive to work but 1nstead,-
recelved a ride from his cousin. Claimant further testrfied that he would drtve before this injury,
however, he does not drnve now. (Tr p 18, hne 21 through p 20 hne 10.)

Attention was then tumed to Clatmant s educattonal background and work htstory |
Claimant graduated from hxgh school in the Domrmcan Republtc I-Ie attended a 4-year college
~in the Dominican Repubhc in Computer lnformat:ou Systems However, Claimant has not
_ attended any college or university classes in the United States nor does he have any degrees or -
certifications from any institutions in the Umted States Claimant has not attended Bnghsh
classes of any sort, although Claimant did testtfy that he had intended to enroll i m classes prior to .
his work-related injury. Smce movmg to the Umted States, Clalmant has held two Jobs one as
. an jce-cream truck driver for approxtmately four and a half months and the other for the

Defendant Employer as a custodtan/Jamtor for approxtmately ﬁve months. The posmon as an

¢t“

ice-cream truck drtver requtred loadnﬁ’?md unloadtng of the truck and consisted of lifting greater

than 10 pounds and drwmg all day.- Clarmant s subsequent posmon at Defendant Employer

required 40- plus’hour work weeks When asked whether Clarmant beheved he could perform

the same work for Defendant Employer in h1s current condttton Clarmant testlﬁed he could not,

citing excessive exertton of force Defendant dld not belleve he could last two hours in the same
position he held with Defendant Employer. (Tr. p. 20, llne 1 l_ through p: 23; ltne 20.)

R S
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' Claimant was then Questloned' regarding his Functional- _t}apacity Evaluation conducted .’
on November, 20,»2017;- ~Claimant: testil'led that the F CE was the only physical e)rertion he has.
taken part in sln'ce th‘e"work injury Claimant testiﬁed that physical ekert-ion required of him in
completxon of the FCE.was easier than-the work he would do for the Defendant Employer
Clalmant stated that the work he would do for the Defendant Employer requrred llftmg of greater
than 10 pounds and requxred crouchmg (Tr p 23 lme 21 through p. 24, lme 16 )

Claimant was then questloned regardmg his vocatlonal hlstory whlle in the Dominican
Repubhc Clatmant testlﬁed that he worked as a bank teller followmg graduatmn and that he
performed basxc computer repalrs on the 51de Clalmant never mamtamed any kmd of meamngful
employment as a computer repair techmctan w1thm the Dommlcan Repubhc Claimant was

' questxoned as to why he cannot repair computers in the Umted States, and he responded that

although he has sought work as a computer repair techmc1an in the Umted States, he has been

tumed down repeatedly for failingA to have any‘ t‘ormal training or education-'in the United States

and because of his language barrler Clalmant testlﬁed ‘that he graduated ‘from h1s computer-

related education in- Domrmcan Republlc approx1mately ten years ago and that thc last time he

- worked on a computer in any capacrty was nearly five years ago.- Claimant also testified that
computers change over ttme (Tr. p. 24, line 17 th;ough p. 26, line 10)

Cleumant was quesnoned regardmg whether he has looked for work followmg his work |

mjury Clalmant 1nd1cated he has sought work spectﬁcally in the computcr ﬁeld and in the

constructlon/factory field. However because of his 1nab111ty to speak Enghsh he could not ﬁnd

computer work and because of . hlS restr1ctrons and hmltatxons, he could not perform_

, construction/factory work. '(Tr. p. 26, line 11 through p- 26, line 20.)
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Attention wa§ again directed towards the Claimant’s Functional Cap;ci_ty Evaluation
performed in November of 2017. Claimant was questioned regarding sbmé' of the documented
difficulties he experienced during and after the evaluation. Claimémt testified that he approached
the exam with maximum effoﬁ asa referénce point for his resultant pﬁysiéal cgpacity following
“the work injury. Claimant testified that as a result of the effort exerted, he experienced a lot of
pain and needed help for the next three days just to get out of bed. Claimant indicated that the
FCE lasted only two hours and twenty minutes or so, ‘but that he did not believe he could
perform a ;épeat FCE at the same level the very next day. Clz;imant also stated that it would be
impossible for him to perform the activitics that comprised the FCE for eight hours per day and
fg)ny hours per week. (Tr. p. 26, line 21 through p. 27, line 19.5

‘Claimant was asked whether he would submit to the spinal cord stimulator trial that Dr.
Math had recommended for him. Claimant indicated that he would. (Tr. p. 27, line 20 through p.
27, line 19.) |

Attention was then turned towards Claimant’s alleged'psychobgical‘injury. Claimant
was asked .why he sought péychological trcaiment; and Claimant responded that he sought help
for his depression and anxiety as it related to-the work accident. Claimant testified that the
psychological visits helped him “a little”. However, Claimant also testified that he was referred
to Mental Health of Greenville but was not able to continue that treatment because of lack of
funds. (Tr. p. 28, line 20 through p. 29, linc 18.)

Testimony of Samuel Paulino — Cross'-Examination‘by George G‘allagher.

Cross-examination commenced with questions regarding whether Claimant had ever
worked as a computer programmer in the Dominican Repﬁblic. Claimant stated‘that he did do

some jobs as a sort of informal, independent contractor. “Claimant testified that he did some
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repair work and sometimes would install computer operating systems. Howevcr, Claimant
testified that he did not program ‘computers or write code Claimant tcstrﬁed that he performed
computer repair work for approx1mately three or four years following his stint as a bank teller in
the Dommlcan Republic. He did not perform computer repair work for his cmployer bank.
Clarmantl further testified that most of his computer education coursework involved mathematxcs.
(Tr. p. 30, line 6 through p. 31, line 16.) |

Claimant was then questio.ned as to whether his wife is employed. .Claimant testified that
“his wife is employed and Works at‘.a' supermarket. However, Claimant testified that she does not
have group health insurance. (Tr p. 31, line 17' througrr p. 31, line 16.)

No further testimony was prescnted at the Single-Commissioner Hearing.

FINDINGS OF FACT

i | ITISFOUNDASA FACT: |

1. Order instructions were sent to the Parties on March 14, 201 8

2. This Claim was inirially denied at the Single Commissioner Hearing held on September ~
13, 2016. This Claim was subsequently reversed and found compensable by the Full
Commission at the Appeal Hearing held on Aprzl 18, 2017.

3." The Full Commission Order dated July 19, 2017 found that Clazmam carrled his burden
of shawmg a work-related injury by accident occurrmg on or about February 6, 2015
awarded the cost of all causally related medical treatment, found the Claimant to be at _
MMI as to the spine on April 22, 2016, and awarded temporary total disability benefits
for the period of July 15, 2015 to April 22, 2016. All other issues were held in abeyance. |

4

* The Claimant having been previously deemed to have achieved MMI as 1o the spine on
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10.

11

12.

April 22, 2016, the primary issues before this Commissioner is permanency, Dodge
medicals, the denied injury to the psyche, and a request for lump sum payment.

Claimant was honest and clear in his testimony.

Claimant was a teller in a bank and repaired computers while living in the Dominican
Republic.

Claimant h&s computer Iraining; however, he also has a major language barrier as he is

unable to speak miich or any English.

‘Claimant was deemed to_have sustained a 13% impairment to the whole persbn by Dr.

McHenry, the ihheriteqf authorized physician, on or about May 3, 201 6. However,
opinion regarding Claimant’s permanent restrictions and future medical care ‘were
deferred to Dr. Joyti Math, the inherited, authorized pain management sp;cialist.
Clai}nar;t 's work restrictions are extensive. Althovu;gh Claimant was found to have
completed his xfunct.ional capacity evaluation dated November 20, 2017 at a medium
demand level, v.arious issues in completing the evaluation were noted. Following review
of the Functional Capacity Evaluation, Dr. Joyti Math opined séhfzt Claimant had
sustained a 12% iﬁpairment to the spine and further assigned work resrrictibns of light
o . ' ’
work duty with no lifting of greater than 10 po‘.unds.
1find that Claimant's impairment ratings are very low based on the poor surgical result,
1find that based on the medication list alone, Claimant has suffered a major disability. |
1 find that Claimant has met his burden of proving an injury to his psyche and that he is
entitled to a psychological visit with a physician of Defendants' choosing. |

I find that Claimant has sustained a greater than 50% disability to the Spihé.
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13. Because of the Claimant’s transient resident status, 1 find that Claimant is entitled to a

lump sum award.

CONCLUSIONS OF LAW

Accordingly, as provided under the South Carolina Code of Laws, § 42-1 7-?0.' and § 1-
23-320, it is the delermmatzon of this Commissioner that:

1. Pursuant to S.C. Code § 42-3-180, this Commissioner has jurzsd:cnon over the parties to
hear the issues in dispute. | .

2. Pursuant 10 S.C. Codé § 42-17-20, venue in Spartanburg, South Carolina was proper and
agreed to by the parties. |

3. Pursuant to S.C. Code § 1-23-320(b), and Reg. 67-607, notice of the hearing was timely
and properly served upon all parties of interest.

4. Pursuant to S.C. Code § 42-1- 160 and based on a preponderance of the evidence,
including the medical records, exhibits, and testimony presented at the hearing, the
Claimant sati;vﬁed his burden of proof that he suffered an injury' to his psyche by accident
and arising out.of and iu the couirse and scope of his employment. i

5. Pursuant to S.C. Code § 42-15-60, Claimant is énti(lgd lo psyckulogical/psychi‘atric

| treatment under the control and direction of Defendanrs.

6. }’ursuam‘ to § 42-9-30(21), Claimant has sustained a greater than 5(5% &isability to the
spine, and therefore is permanently and tutally disabled, and Defendants having failed to
rebut that presumption, Claimant is thereby entitled to compensation under § 42-9-10(B);

7. Pursuant to § 42-15-60, Claimant is entitled to payment of all causally-related,

authorized medicals as well as lifetime, causaIIy-revlated medical benefits;

8. Pursuant to § 42-9-301, C?_aimant is entitled to lump sum payment of beneﬁts.

\
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ORDER
ITIS HEREBY ORDERED that the greater wexghr of the evidence supports a fi ndmg
that Claimant is permanently and totally disabled and Defendant is enm‘led to credit for any
temporary beneﬁts pazd to Claimant; ,
IT IS HEREBY ORDERED that Claimqnt~is entitled to payment of all éadséll}-related
medicals as well as conrinuéd payment of Iifetime.l causally—relc;ted medical benefits;

IT IS HEREBY ORDERED that Claimant is entitled to lump sum payment of award.

AND IT IS SO ORDERED.

\
~ After considering ‘all the evidence contained in the record, we AFFIRM WITH
AMENDMENTS the Single Commissioner’s Findings of Fact, Conclusions of law, and

" Order and therefore make the following Findings of Fact, anélusions of Law, and Order:

FINDINGS OF FACT
IT IS FOUND AS A FACT

1. Ordcr mstructlons for the Single Commxssmner Hearmg were sent to the Partles on
March 14, 2018.

2. This Claim was initially denied at the Single Commissioner Hearing held on September
13, 2016. This Claim was subsequéntly reversed and found compensable by the Full
Commission at the Appeal Hearing held on April 18, 2017.

3. The Full VCommission Order dated July 19, 2017 found that Claimgnt carried his burden
of 'showing a work-related injury by accident occurring on or about'Febrﬁary 6, 2015,

awarded the cost of all causally relatéd medical treatment, found the Claimant to be at
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the spine on April 22, 2016, and awarded temporary total disability benefits for the period
of July 15,2015 to April 22, 2016.} All other issues were held iﬁ abeyance. The Claimant

“ having been previoxiély deemed to have achieved MMI as to the spine on April‘22, 2016,
the primar)\/ issues before the Full Commission was permanency, Dodge medicals, the
denied injury to the ps_y'cklxe,l and a request for lump sum payment.

4. The Single Commissioner found that the Claimant was honest and clear in his testimony.

5. Claimant was a teller in a bank and repaired computers while living in the Dominican
R‘céublic. |

6. Claimant has computer training; how.evcr,.hc also has a major laﬂguage barrier as he is
unﬁble to speak much or ény Eng]ish. i

7. Claiman\t was deemed to have sustained a 13% iméairmcnt to the whole person by Dr.
McHenry, the inherited, authorized physician, on or about May 3, 2016. However, opinion
regarding Claimant’s permanent restrictions and future medical care weljé deferred to Dr.
Joyti Math, the in_herited, authorized pain managerﬁent specialist.

8. Claimant’s work ‘restrictions are. extensive. Although Claimant Was found to hgve
completed his functional capacity evaluation dated November 20, 2017 at a medium
demaﬁd level, various issues in completing the evaluation were noted. Following review

- of the Functional Capacity Eva‘uation;'Dr. Joyti Math opined that Claimant had _Sustained
5 12% impairment to the .spir'le‘ and further assigned work restrictions of light work duty
with no lifting of greater than 10 pounds. |

9. ‘We find that Claimant’s impairment ratings are very low based on the poor surgical result.

10. We find that based on thé medication list alone, Claimant has suffered a major disability.

-~

12 of 14, Order - WCC No. 1508995




11. We find that.Claimant has met his..burden of proving an"t_njury to his psyche,lthat he has |
achieved MM], that no further psychol_ogical’treatment is indicated, and that he is entitled
to payment of causally related completed psychologlcal treatment | - | .

12. We find that Clarmant has sustained a greater than 50% drsablhty to the spme

. 13, Because of the Claimant’s transient resident status, ._we find that Clarmant is entitled to a

lump sum award. _4

CONCLUSIONS OF LAW - | R
Accordmgly, as provrdcd under the South Carolma Code of Laws, § 42-17- 40 and
§ 1-23- 320 it is the determination of the Full Commlssron that ’ |
1. Pursuant to S.C. Code § 42 1-160 and based on a. preponderance of the ev1dence
mcludmg the medical records, exhrbrts -and testrmony presented at the hearing, the
Clarmant satisfied his burden of proof that he suffered an injury toh_ts psychc by acctdent_
and arising ,out‘of and in the course and scor)e of 'his -_empldyment. _
2. Pursuant to S.C. Code'§ 42-1560, Claimant is entitled to payment of all.ea'usally related
psychologrcal/psychlatrrc / | |
3. Pursuant to § 42-9- 30(21) Clarmant has sustained a greater than (SE)% dlsabrlrty to the
spine, and therefore is permanently and totally disabled, and Defendants having failed to |
rebut that pr_esu-mption, Claimant is thereby entitled to cornpensation under § 42-9-10(B); '
‘ 4. Pursuant to § 42-1 5;60, Claimant is entitled to payment of all causall&-related, author-iz_ed
medtcals’ as well as lrfetirne; o_ausally-retated medrcai benefits;

5. Pursuant to § 42-9-301, Claimant is entitled to lumi) sum payment of benefits.
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IT IS HEREBY ORDERED that the grcafer weight of the evidence supports a finding
that Claimant is permanently and total]y disabled and Defendant is enmled to credit for any
| temporary benefits paid to Clalmant |

IT IS HEREBY ORDERED that Claimant is entitled to payment of all causally-rclate?l
medicals as well as continued payment of lifetime, causally-related medical benefits;

IT IS_ HEREBY ORDERED that Claimant is entitled to lump sum payment of award,

IN AFFIRMATION WITH AMENDMENTS OF THE SING ,
DECISION & ORDER, IT IS SO ORDERED. LE COMMISSIONER’S

SOUTH CAROLINA WORKERS’
. COMPENSATION COMMISSION

T/GICOTT,BECK, COMMISSIONER

CERTIFICATE OF SERVICE

This is to certify that the undersigned has on this date served a copy of this order in the
above entitled action upon ali parties to this case by sending an electronic copy hereof by
electronic mail addressed to the attorpeys for said parties; or if there is an unrepresented
partylies), by depositing a copy hereof, postage paid in the United States mail, first class,
addressed to the umepresented party(ies) and to the attorney(s) for the represented -

party(ies). |
By Eugenia Hollmon on October 3, 2018




