—ja/lolsa,r J. 8‘{7’@»\)\?

RECEIVED
NOV 26 2018

'5.C. SUPREME COURT-

# 231018
K@r&"\aw CI,/MGWG#QQ’
L/XL{? C)o Id mine HL\JL/‘

Kersha, SC 29007

‘\lO\/Q,Wth 20, 2018

“The SaPreme, Court of S.C.,
Daniel E. Shearouse
Clork of CowrT
Po. Box 11330
Columbia, 0 C 2azll

DMY _C\er ‘:

Ethosé/A meN/ ‘Qt(ncl a true C@fy o P ’I’VLOHOI’)
Fo ?e,{ff{'fom @c\r \/JrTJr of C@f{";wawf . A c,cft{ was
Serwed gn The ngawc\,wvﬁ Please Pile .

“Thank Yo for yowr asSistance .
St r@(,
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THE STATE oF S oUT H CAROLINA

RECEIVED)
In Yhe Supreme Court MOV 26 2018

'8.C. SUPREME COURT

APPEAL FROM LEXINGTON CouNTY
William A, McKinnon Cirew't Cowf‘jb\aye |

| j&bb&r :r, S’l"rcu,\)jl s L eee s = e e e s e s A,Praucm{"

ﬂa State O‘P Soud/f'\ Carolavtq,/ v e r b me s e K@Sloonaen’t'

PETITION FOK WRIT _0%’ CERTIORART

TO&H?@Y‘ J S‘H‘a,\,b’

® 23101%

494% Goldpine \rlery,
Kershaw, SC 29067
Appellant |

C &/YD]' [kn,Q, S Q,rm’l‘o 1

O-ge@fc,e, ol the M+ @eheral

Y o. BONQ 54

Co[umbla/ Sc 249z2t]
A“H’OYVLUV For K&SPOncl@nd‘LEGAL
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On De,ae,@bor b, 72005 e A?Pe’“‘m{— was arrested
and (L\r\arg od \,Jf'l’h_ armed Yo \abe/ky 2) ‘Kmbimmafn )
@—) assawlt and ba‘H’uV vIith fntent o l(f[[" and @S-

<essSion of o \,jw@oy\ Avyf‘r\nj Yhe Commission of

a VfS tM’\ {7 r eré , A sz/“ctn i_ 1(:7(04 ‘pN a Targ/lfm.ijnoury
\r\,c,ar‘\ V\3 \szpo% "Hao ne Xt ane/ra\, 1 $¢ss fon'S TW > q&
C/ow+ . | /n/q\(/ Prq,l:m ;mf‘y l’\mr;nj da s SC/"W/AWLCJ \OM/J—

Yhen  arved \0\( AEP‘/IL@"{JC(S Coum_Se/[ withowt Wis

AW,,LLMF then Frted m‘jmoﬁ(ah t velleye c,d@s&l .

-A \“W:"‘j was Scheduled and held on Tne 7,'3J 2006
pekire the Homorable €. Knok McMahon wihere counsel
| odmitted o wadvfnj Awdtam‘s lawPul Fight to
a ‘Prbtcm:mry earing without Consultiag him. se,g
T pyl 22 Ln 7= py 23 L1y Appe pg- 10 Ln 1¥-pg- 9. |
’(\;»*Cs denicd Nopellant due process of law in

@ ~ LEGAL
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dance vwith State V- Pwnchlowsz) 1al §.E. 24 S2o (M*zz)/

agccov
Browin V.

{,c&uwv\ ‘aro"('z,C,Han oe \cu,.) fn o\_c,C/o»r-&iounCﬂ/ w\ﬂq

. . . . ' . q o l(
(\Sowrcl of E duncation, 3""7 u.s, 4g3 (1as ), Couwnsel s

0,0(7[0)\ 5 ‘Pe,“ \OL

'lm__‘ oo ,Proﬁe,SSrl‘onouz Lovipn \\V\ a_ccorcldnc,e,

it Strickland due U s, ot Gz (1984) this caused

O C/omQLfo{’ of t\r\‘l'iﬂff/s""“ in accovclwnoe/ wWith U.s . V.

Cronic, U6t V.5, 4%, 657 ( 1a94).
A?Fbltoer pJas "{T\F;‘bé on B‘TAM,’ZQ, Z-OO(Q/ Convicted
on a"“ (,‘f\a/rd{’/s a/nl S@h{’weo& to S@VV‘C/ “.O years on

Tome 28, 2006 . Appellant appealed. Aopeal Lras

&&VH:»(/CL on ‘SLP{’wa ?} Laoﬁ.

A pe,LLOMI“ Piled MOWOVI Pov- post- Convicktomn ve —
Vi (eo&) o Ochober 2F, 200 The cmm— aﬂ,omh_

L4 s, Tahee Mowe, Tro as Appellant Conmsef

} .on ?CK own ND\[Q/W\bM 17/ 2009 | ,Azpf‘@u“”v?“ LJY‘o/fe,-

@ _ LEGAL

STRAWS-231018



s a,'k"'-of‘nexf and asked Wom to amend his C?PFUQQ/H%VL
‘o \\notwc\/o the S\,xﬁoov‘rfnj SWWWJS 'oﬁ l&ne;@Fe_/drf\/c as —
§I S'keuhce OQ' Cownse/l . ?C.:K CO‘M’\S‘E/l —P'av: LQ/J, ) 3,0 SO/

wnd instead did an illegal substitution ja accorduce
wWith scAcr, Rule (0§ seckion (W)@), by wppointing
Vowathan M. Cyooclézi ke tuas  tn LParil tar i 'Hle/
Case . Vhe Cowrt has no Y\C.CO\(*& L . 1\@354
gw‘os Fitwtion |
He uas also Um?rcf@urac‘ P accordarce i,
scheR Rule L{oz, Y il Ex?wfz,ne,;S Requived”
\@dcw»wa Vw/ had not amended ocpplication ke
| Aﬂab\lm% \ﬂ@ ask dvd net .Eajse all 'sSues
g@h;y' S C. Code Ann. g 1@47-7357 * 3;,@.,1
\(/TVL Vm@ﬁ /” and when Yhe Case wWas disnds§— |

-CCl/ ovYy U/u,',\l 2_?’, ZOH Mf-; Goode l‘la,cl )’LOFQPP%[&

LEGAL
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a;,v\,a\ Was noe longl/f with Yhe fptrrm, Aﬁwllm{- clf(l/ Y\o{"

Lound Ahis out wntil after o Hing Mr, Geode in
S@?‘kumbbr a.\oovv" tThe Al\s Pasteﬁﬂpn Op 'H/\e/ CalSe . E—H’U’S

Is adhen he received a copy of the order of dis -

'v’V\‘lSSOJ, wl’vZC/[ﬂ The “?f?%l“i’tmc )r\a.cl &traacl«/ M\f’;mcl

a.wé ol L sSues Wt rwh,cl wpoh .

This is when Aeqw/“am%' £h1ed Second PCR 1n
@CC&{AMC& wnth Austin J'.MH' to receirve Wis rfshk
f appeal Pirst PR . The case wias Sabotage

Cvom +he \peﬂin . The AW&HMT'S Counsel did .m{—

do a 59(e) yrotfion mclclre,sscna TssueS That tJere
: no‘}" YwLo_ ULEOh OVM‘W.LLE/VI \11-2/ aLSl(bA 'H\e/m 1._0

Ao SO, So a;g Yhe Comr{' C,a‘/n> Je e Aﬂoollan-{- never
ye ce/CV{/CL \qf S‘\ one blLJr 6\/“' the OUFPl{’ . %FS LJa,S
A/c ne VN \u‘o\aﬁm o@ Aﬁ)ouwrrl"s .Avw/ proce sy Y‘_L\ﬂhﬁ

] ‘ y89 F
Th acCordance vorth Bostick Ve S{'e,vcmsosh) f) 9 34

0
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[Go U.5. (Zooci).
TF not o comnsel s Poilure to J\’L°r;«7¢(7 v Hon the

Couwrt IssueS '\,Jole have been P“PL"(}/ prescrved £

a??wt S’l’riok\ancl) 46l V.5, ot 92 (MS"O "

4

According To batter of McGurk, acttorney s Luilure

Ao commwn;c,a/{’e/ W'lrfh elient a,léow+ ar?m{ |‘n"oosf'-'

Qonvfc\"\ron. Ma‘H’bV \l[o\cvfe/cj pro *Pz,SStBnna/‘, rules rezct&:v" ’
‘\/uj A la,u\{W ) FrOVrAe/ com Fdwnff r‘/PYLJCHVLa,HBn
/

’('o_ wet with reasonable Atliﬁe/ncc and pﬂ’f"lfh’lf/ss
\\n r(,Pre/Se,n'Hnj (’,“wt"‘/ s Ko,e/‘a CUM{' rmscha‘,loly
fr\‘po,rvacj about status of matter, and runle

e/g{—abkishfna ‘that 1+ 1 ?N‘PLSSlccha,( miscon duct foo

lawyor Discple ncxry En-ﬁovce?mé?w/', Rule 413 3S.cK,

Prof. Conduct LI, L3, LY §.9@). The results 2
’D&—pl‘nf{*o SMSPM’\ Sion . :

©

LEGAL
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NN . p
eon TO be WVH’\owi‘f C,c)(.umSe/l

A??&\\aﬂ’l’{‘ mws{— bb S

Pasfchf”oh as 1n M/ 217

/\ﬂw/ C,O\,vf'%l wnclw Swo"\ C;fcgumS‘f—mce,S SI,LOULH "Plfhc/l.

ot Hhe Sz,c,ondl or eNwn %\\V‘A- aPPlt“owH)oh S%owu

Voo \nwré c!oSPH'e/ £ S SwcesSSNenesS lbecause Hae
Lirst aWU cation lacked S-\o&cfpfcf{'y, wnless 11

Con Qt‘wcl ’H/wd' +he APPa/llan+ fn{-eufje/lﬂ%?/ Nec’b"\\/‘tc{,
Wis rfj\f\{' 16 )rwwg, the 3f0wn<113 S{‘a,{'«tcl ln the

Sub Scclmon—]- aloplfca,{-[oy, heard (n the Cv}s{'.

On N ovember 7} 2013 APPQ,HMf'S Wk o0 o

wWad CLOV\:LAI HT-E/ Owj)?mte/é, \/\,fg cCase d,”

-~ Flovari
—\\’fr\b \/\)a,\( ‘\’o 'HW/ V. S Suufare/m-e/ C,owrjr , Only +
g’t‘wcl ‘W\MP a,l/t | SSwed he ’fa/{J%d wWere not P10 -

efky Prbsor\/bd ‘n the lower Cownrt, That

'P
voas April 17, 2016 Appellont then $lled

LEGAL
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-Hmrj a.o-(//tcov\ s Mo\lz,mbw ?} 206 1ow‘\l" g ma,ZLroom

?e/YSonn&\ aJ,‘ [an’Sha»J C/Ii chl rw—l- Ma,:l ouwt- ‘H’\b CLP'
plcation, 5o Agpellant should aet been held respons-

ble for 4he Responclwn+'5 mfsha‘gs‘ CSe,e/ Strawis V.

Mletandsr ot ol Case No. 1§-7209 (4heic); (5:07-

atlon Yhat was Flled om Mm{ 7, 2ol

The Appelant has Hmely appeated i accordance

ith 5.C. Code han. $11-27-45 becanse the Fime

S%OPS w:ﬂq eNory «P:Hng . (?lvd/ Smbjo&'{"r\q@f‘{'a J\,.u’\s_

14

Ao Cam b2 rarSed at M\Z'Hmé) Can no"- be

«?—or-pr&A oy Waf\/zxa and Slfm,t.l(; be (’«OV\SfAbr‘e/c]

Lohon Qa/:r‘\\/ in Aomb'{', i&f’b\ﬂ“’l N, S’b\f{‘”@) 343 35.C,

147 5t S.€ 2d 246 (zeol).

Thn Sowth Carolina, a per soh in Cwshdy has

@
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tod Fr{b“ry veans of 0k++§¢kt’nj the \{O/“JH_Y of s
COV\V\:C/{TiOY\ . (\) J\/f’lmwgh a A{rw‘t’ &‘DP&QVL) ov (2_) b7
-@f“mﬂ amn OLPPHG“{“DOV' WQW PCR S”‘\,’a/{'e/ law rchu-iros

Hha t a Ll cbroumd S 'loe/. stated in the clfm,c,{' aﬂ,m(

ov PcR application. Rule 703, ScAck © 5. C. @Ja

Ann, §§ l‘7'2.7‘(0,"qoj Blat&‘.el\/ V. Ka,looml 221 S.E.

24 767 770 (Sc.a7c).

TP the PR conrt falls fo address a claim ag

vequired by S.C. Code Ann, 3 11-27-§9, Counse| £

Yhe agfllcéa,n‘f“ st make a pottsn to alter o

&mwct e J‘wclﬁrh—e/n'f' PwrSl/vaxn/‘iL ) 59 @)/ S.C,Q,C,?’

Ao ?r¢Se/N6 Yhe tssue Fov appaueﬁr@ revied .,

Moar lar V. State , 653 S.E. 2d 266, 267 (5., 2007).
Morlar v, stele

C,ouvhjbl \Qre,‘oafbcnj Pﬁ Pojd oYJUfS Slfw_wlcl b</

yreticulons in C\O’fnj 5o, opposing counsel should

(;@H a,rl\i smissions to Hoe attention of the PCR

‘wclﬂ e chropuv”,\/ 7 e few The evder Frt“m'( to

J
@

LEGAL
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3Y\I,Y\3 H’ E\l{/n G\p’l‘br an OrAéJV 1hs P:Loc‘ C,ownSe/l
\rxas an ‘o\lfjaﬁom "('o revlew Hmz/ Ofdeﬁ" oan, Ptle/ a

Rule §9@), S;C.K,(’,.P,, motion o alte, o amend

\‘c the order {l@fls +o set ‘Por‘l’i'\ the Pfhclf’r'{gs a.ncl Yea -

SGV‘S POV 'H«ose/ @mclmﬂs as Y‘Cctwwocl b7 g [7-27-%0

and Rule 52@), 5:CR.CP., Peaitty, Stte, 310

< c. ot 256,423 S.E, 2d b 128 (1992),

NLMM COthabrfhﬁ a mshon —Por SWMMMV

e SSuwnmne -pa_,c/{'g ?rbse/n"l’-e/& bu.z an A?Pc”dn# are.

Yrne ond Voo these Facts in the light most

Ca,\[ova,\olo 1o the A?Pe’um%—~/ (‘/L}LblSon Ve S'ﬂ'w‘{'(/z
pHY S.C. 218, §59 S-E. 24 6%1, J&z (2002 .

A l - S)noJ)a,ZZ, SMFQ .

DIS Foslﬁoh on the éavclwt?f aV\cL vrecCord | )

v ©F there exis s a movf'wwvl LsPlre

@A

ho{“ prep
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ot —(:a(/l’,” Ashers £t N. Tabal, §5¢ V.s. 62,125 5. ct,

\a37, 113 L.EJ. 24 905 (2008) abfirmed in part

R : A cevtiovrar: Wa
YL\/LW.S@A o Pwr{—’ o\.ma re,rvwm.lo , o S

%(‘a,n‘{' &d .

Based on all the Qoreaofna, 4+ 1's the AM'\/ of
wm:% Court fo Conclwél_@ thet the hppellant 1”;“5
o stablished constitutional Viclations and de-
?r{\;ovh’oms that Wowld requive this Court o
_Gjram'(' Wis erPF,

Gze/\;uSe, owwl Y“e/ma/wA .

- Respectinlly Submitted
3/ QM ;& >
7z

Tabbar T, Straws
KOV‘SM\,J, SC 29067 4 2 z2l0l9

k??euan t

November 20, 2617
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THE STATE OF SOUTH CAROLINA RECEIVE]D

S.C. SUPREME COURT

APPEAL FRom LEXINGToN CoUNTY
William A. Mc;KQnMn/ (et b Cour £ qu‘j“a

Jabbor T, Stravs .o oo oo oL Aprellant

The S'\’“Jm of Sauwth Ca/bllrnq ,,,,,,,,,,,,, Kcs\?ongf/“r

CERTIFTCATE oF SERVICE

“The wndersigned Prose Appellan b hereby cor Hify ﬂad_
oo Yrwe Copy of PETITIoN For WRIT OF CERTTORART in |
Ihe above ceferinced case has been Served Wpon

Coroline Su@n+wh,Aﬁ;ﬁhwa$thy(;mwnw/?0,

Box 1549, Columbia , S.C. 2zazll, Tha's 20 day ot

No\Je,mbW) 2018,
, " A —_ LEGAL

STRAWS-231018



" STATE OF SOUTH CAROLINA ) In the Court of Commor, Pleas ™ ~

Full name und prison number, ifany, of applicant. ) . o
: ’ ) APPLICATION FOR
A ) . . .
o o ' ) POST-CONVICTION RELIEF .
" State of Seuth Care ’c"nq. , ' '%\;*&“1‘7 "
* Nanie of Respondent . ) L. . : R
)

~ particular question on the reverse side of the page or on an additional page. Applicant shall make it clear

© form) setting forth information which establishes that applicant will be unabje to pay the feés and costs of

. the County in which applicant was convicted,

I Place of detention b ee CQ"f‘bﬁ"—'h.ér\c\l‘- st ction

2. Name and location of Court wh.ich imposed sentesce - 3— ude o %ra.i'n Wes

— | 495
A‘&*\OQNE\{

Z‘OGQC.F’ 5204805 _\ CeneRA

© eeem

‘CpL:!-ntyoE i/uh'nc}—hm ) o S R T B S
Jabbar_Fome Straws “231017, ) e

. INSTRUCTIONS - READ CAREFULLY

In order for this application. to recejve consi'der,qtion by the Court, it shalf be in writing (legibly,
handwritten, or typewritten), signed by the applicant ahd verified (notarized), and it shall set forth in
concise form the answers to each applicable question. [f hecessary, applicant may furnish his answer to a

to which question any such continued answer refers,

[t the applicaﬁt is taken' in forma gadgen’s,' it shall include ag affidavit (attached gt the back of tﬁe~

the proceedings, When the application is completed, the original shall be mailed to the Clerk of Court for

9o i"S(Lék H»J Rf'Shcpw'”e,‘..S’,C' 290}a

'v*cok'L

. r-—g"how's‘.-z_/ L., taa Co@nt‘ 20§ Eastk Main 87{;‘:‘@@‘}", .L‘z,X;'nc’ fon s 29072

3. The indictment number or numbers (if known) upon which’ and the offense or offenses for wfu’ch .

Sentence was imposed; - L
(@) Tad: L 2806 = Gs - 32 - 1298 ~ (302 1344

(b)




P s ¥y o w
{’496 )

Wy

6.

~

Check whether a finding of guilty was made

(a) after a plea of guilty

(b) after a plea of not guilty | (v 5 |

(¢) after a plea of nolo contendere

Did you appeal from the Judgment of conviction or the imposit;'on of sentence?

\1/1-3'

[fyou answered "yes" to (6), list

(2) the name of each Court to which you appealed:

L _Sewth Corvling Cobek of Apents

ii,

iii.

(b) the result in each'such Court to which you appealed:

-, a u___l 7;§mf~s‘51<-l.

iii.

(c) the date of each such result:

i Sz'?‘f'e.}nb;;r §, 2009

ii.

i,

(d) if known, citations of Any written opinion or o

Lo J!,/}k

rders entered pursuant to such results:

ii.

fil.

If you answered "no" to (6), state your reasons for

@ N/A&

ot 5o appealing:

(b)
(c) _

unlawfully;

ﬂ) ‘I.‘ne,mg_",'lvé A.s.: |$'£'u.n<:u oﬁ‘ ‘rr“;a.',

* State concisely the grounds on' which you base your allegation that You are being held in custody

| Ce_u,nsal / Y rand \

(b) L/M}\. é:gubu{ud— N\"\-H?-Y‘ L)umsdnu‘hnn /(”k-”l I—am/ P-uru'bf )TF
(C).-‘-r""lil‘--""”""“"’V*'s /‘-F’\krlumf'ta [\\hclanc 4 /%Ll Mbscgncluc_'f“

The Ll(u Etive ,A ssistance of APP s.“-a.n'f- COwnSu(-

3]




%y

i
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10. State concxsely and in the samé order the facts which support each of the grounds setoutin  (9)
(a) Xcmnn dent(s) Auru_f'lv Vie lcx{'-z.cl, A od'h"d?\.‘ L} ; scess

T‘lqh+S In V‘°l(-\.+“"”l of L{ﬂ‘. S%, (ﬂm,.e—ltha CL"LCI -Pauri’e_e_n'l’h Am%uc!—-

7

(5) prents of the WS, Constitutioy . /\LLGJ i ,M,,css.bte
£b~ k@zhcwnvl” + w,u 'tt\.o r»q)’t{‘ te a fair h,_l bu duu,ms_
(C)écmlman{' equwal P“of"e_ul-len of e s,
(Se,e, A—H—a_chmm-%')

11, Prior to this application- have you filed with respect to this conviction

() any petition in a State Court under South Carolma Law ?

V«’/S. _

(d) .any other petitions, motions or applications in this or any other Court?

& !

12. If you answered "yes" to any part of (11), list :\vith x.'esppctlto each petition, motion or
application: . o :
(1) the specific-nature thereof: .
i A S‘l‘q:‘.’e/ Claim of Cvuel and wn wst | Punishme, -
ii. FﬁA«""‘—v' Ha—bé—“«f Cear Rug cum.m. s ‘ﬂ»-c )A:,,,,,Z_CJ Conrmf= .E.-

iti. E.Rc—e-.fbb\}'?— Dvlc\_.\, P ) ,u‘_c‘c’rc,v‘—\.gn.o(—

iv.
" (b) the qar;e and location of the bourt in which each was filed: )
g & chlean d Lownty C.our‘l'heb-ja / 1761 Mein s%— Columbis < c.
i 2926l | . L
iii. M'v.\i-%'e.cl Staf. Disf’mb‘l— Coear 'f’/ Els rence 'S ¢, 29 S‘o 3

iv.

(c) ‘the disposition thereo f:

i axAiMj .‘

i,

Iv.:




13. Has any ground set forth in (9) been p}eviously

14. If you answered "yes" tb (13), identify:
. {(a) which grounds have been presented:

15. [Fany ground set forth irl(9) has not previously

" 16. Were you represented by jan attorney at any time

(d) the date'of each Such disposition:

N ;'\/,/A

100778 A %S

il

iil.

iv.

(e) if known, citations of any written opinions

or orders entered pursuant to each such disposition:

T

L N/

il

iii.

v,

in any petition; motion or application which yo

presented to this or an

y.other Colilr"t,.'Sta'te or Federal,

1 have filed? '\,/e.S

i. L o

ii.
R e
111.

(b) the proceedings in whiéﬁ edch ground was raised:

i, Direct Aﬂgaq,l ,

ii. Fodaral

. i,

\'\@hems‘ Co er\ S

forth the ground, and state concisely the reasons

@ _NA

bleeh presented to any Court, State or Federal, set
why such ground has not previously been presented:

(b)

(c)

(). your ari’aignmcn‘t‘a'nd plea? _ﬂo .

during the course of:

(b) your trial, if any? ey .

(c) your sentencing? Vb s

. , : -
(d) your appeal, if any, from the judgment of conv

'_\‘L&S

iction or the imposition of sentence?

(¢)" preparation, presentation or consideration of any petitions, motions,

or application with respect to

this conviction, which|you filed? nNo
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17. If you answered "yes" to one or more parts of (16), list:"

i Ell zabeth C., F'—::I.[/LJOQAI(-I‘H.'&-F axbll-c Dbpﬂ%}v,. L-'Z—X- l‘l"l_'\cl._?"w\. (__omf‘y'-
i 266 East Main st Leﬁlnjfwl: S.C. 29072 . '
i TJeseph L, Savitr ., Chiel Appellate Defindsnt 1230 Lad, s

Sui b '—LaL/ Qéluunb;u.’ S.<. z9zlf - 55

(a) the name and address of each attorney who represented you HNGT 28 A o 5.4

vad ol

{b) the proceeditigs at which each such attorney représenfed ybu:

i. al'z.&ba,'ﬂ\ C, Fu.“ u;l.:;c, d , (_‘J\l e,-p ?b\. H\r [ \przlﬂcl’“—f' , L—<_‘1(. l‘:'rtc_)‘\-’ByL C.QL\.?L{"V"

i Ve orsqibed me ot preliminan,, all hearing abfer and tiia )
it Tosegh L. Suvitz g it late Defirdey Dicect: Appen|,

18. State cleaﬂy the relief you seek in filing this‘applica;io‘ii‘. g

19. Are you now-under sentence from ahy other court that you have no.t'challenged?

IND
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STATE OF SOUTH CAROLINA )
2)

COUNTY OF L e \natan -
I, 3‘ abbayr] TJome St s

VERIFICATION . Co
gmitTog A %G5|

Lav'l L M

bemg duly

‘sworn upon my oath; depose and say that I have subscribed to the foregolng apphcatlon, that I know the
conterits thereof: that it lrrcludes every ground known to me for vacating, setting aside- or correcting the

conviction and sentence a
are true.

Swom to and subscribed before me

This cD day of 0

MA&%%

Notary Public for South Carolma

|- “$-30) ST

.My Commission Explres

ttacked in this apphcatxon, and that the matters and.allegations therem set t'orth

“l20
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APPLICATION TO PROCEED VVITHOUT PREPAYI\’IENT

L TJeabbar TJoto Straws

- OF COSTS. AIND AFFIDAVIT.
IN SUPPORT THEREOI_?

, hereby apply for leave to

‘proceed in this action without prepayment of fees or|costs or security therefor. In support of my
application I declare under penalty or perjury that the following facts-are true:

D I'am the applicant in this action and [ believe I am entit]ed to redress.

therefor.

"Sworn to and subscribed before me

This D day of_(cd | 2004

4 jln,\. L.S.

Notary Public for South Carolina
My Commission Expires: H v Y-261 5~

) Because of my pove&y ['am unable to pay the costs of proceeding or give securitj

gj@ﬂdlﬁgilJ'

JAbplicint . =
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IN THE COURT OF COMMON PLEAS
FOR THE | | TH JUDICIAL CIRCUIT

COUNTY OF LEXINGTON Case No.: 2009-CP-32-04805

Jabbar J. Straws. #231018

)
Applicant, ) ORﬁE{R OF DISMISSAL
v. ) =
) \r N e -y h E‘-—'""
State of South Carolina, ) TR SRR
‘ ) e e
Respondent. )
) ‘ o

| This matter comes before the Court pursuant to an apphcahon for post—conviction relief
(PCR) ﬁled October 28, 2009. ‘Respondent made its Retum on Febmary 23, 2010, An evidentiary
hearing intothe matter was convened on February 3, 201 I, at the Le*angton County Courthouse.,
The Applicant was present at the hearing and was represented by Jonathan Goode, Esquire, The
Respondent was represented by A. West Lee of the South Carolina Attomey General’s Office.
- Atthe hearing, the > Applicant testified on his own behalf. The State offered the testlmony of
Ms. Elizabeth Fuliwood, Esquire (Ms, Fullwood) Apphcant’s tna! counsel. This Court aiso had
before it the records of the Lexington County Clerk of Court, the franscript of the proceﬂdmgs

against the A pplicant, and the Applicant’s records from the South Carolina Department of

Correctigns, and the recordsf‘rom 4 pplicant's prior appeal proceedmg

L PROCEDURAL HISTORY |
Applicant is present] y conﬁned in the South Carolina Department of Corrections pursuant to -
orders of commitment of the Lexmgton County Clerk of Court. Applicant was indicted at the April
2006 term of the Lexington County Grand Jury for two counts of kidnapping (2006-GS-137-1 298, -

£304). two counts of assault and battery with intent to kill (AB WIK ). possession of firéarm or knife

Page 1 0 22
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during commission of violent crime (2006-GS-32-1302). and armed robbery (2006-GS-32-] 300},

Elizabeth C. Fulwood, Esquire, re;")resented him.|On June 26-28, 2006. Applicant underwent trial,

pursuant to which he was found guilty as indicted. The Honorable R. Knox McMahon sentenced

‘him to confinement for a period of thirty (30) years for each count of kidnapping; five (5) years of

possession of a firearm: twenty (20) years for each count of AB WIK; and thirty (30) years for armed

robbery. The sentences for kidnapping were ordered (o be served consecutively to each other. The

sentence for armed robbery was ordered to be served consecutively to both kidnapping sentences and

the sentence for ABWIK. The sentence for ABWIK was ordered to be served consecutively to the

sentences for kidnapping.

A timely Notice of Appeal was filed on Applicant's behalf and an appeal was perfected. The

South Carolina Court of Appeals dismissed Applicant'sappeal. Statev. Straws, Op. No. 2009-Up-

425 (S.C. Ct. App. filed September 8, 2009). The Remittitur was sent on September 24, 2009,

In his current application_, Applicantalleges that he is being held in custody unlawfully for the

following reasons: .-

. heﬁ‘ecﬁve Assistance of Counsgl. L :“i‘% _ 5:'_'_
2. Lack of Subject Matter Jurisdiction. =" e _ :r_.*
3. Prosecutorial Misconduct, ;‘ X is"l
4. Ine ffective Assistance of Appellate Counsel, 3
IL SUMMARY OF TESTIMONY AND EVIDENCE PRESEN TED AT THE PCR

EVIDENTIARY HEARING

Applicant’s Testimony

At the evfdentia;y hearing the Applicant testified that at hijs bond hearing he requested a

pretiminary hearing and that he was represented by counsel at the time of-his bond hearing, but
| o
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* anymore trust for her after she made the decision to waive Applicant’

counset was not present at the bond hearing. (Tr. p.10, lines 3-5: p. 11, hneslS 75) Applicant

testified that his preliminary hearing was scheduled but never occurred because the Judge told
Applicant, Applicant’s attémey waived the preliminary hearing. (Tr. p.12, lines2- I1). Applicant
testified that his attomey visited him one time prior to Applicant being told, that hlS attorney had
waived the prehmmz;ry hearing, (Tr p.12, line24 - p.13, line2). Applicant testified that his attorney
vmted him the day after she wajved his prehmma:y hearing and that Applicant told his attorney at
that time he did not want her to represent him anymore. (Tr. p-13, lines4-6), Applicant testified that
with regard to his claim of ineffective assistance of counsel with fréud, his attorney breached the
c;)nﬁdence in their relationship and that she broke that trust to where ‘Applicant did not have
’s pie{ini{na;'} hearing without
Appliéant’s consent. (Tr. p. 15, lines16-25). Applicant testified that his trial comsel'helped shift thé

burdeq of proof aver to the defense because she did not challenge the probable cause of Applicant’s

initial arrest, (Tr. p-16, lines!-8). Applicant testified the arrest was warrant!ess (Tr. p.16, line14).
Apphcant testified that he wrote 3 letter to Lhe court requ°stmg Ms Fullwood be relieved as

his counse! and that Ms. F unood claimed she never recejved the letter. (Tr. p.17, lines14-19},

Applicant testified that he felt he was not properly representeci at aH and that hm attorney did not

mform Applicant of the charges against him. (Tr. p. 19 hnesi6-l7 p-20, lines12- ~-14). Applicant

tesnﬂed that aftcr he told Ius attorney he wanted her reheved from his case, Applicant’s attorney
subsequently met with the Apphcant about a plea offer from the | prosecutor (Tr. p.20, Imes[ §-23).
f&pphcant testified that trial counsel told Applicant the prosecution offered to drop 4 charges and
Applicant would plead to armed robbery and assault and vattery with intent to kill, (7 Tr.p.20, line2s -

p-21, iine2). Applicant testified that he told tral counse| that was not a bad deal and asked his
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attorney to speak with the prosecutor about ‘numbers,” which was on a Friday and then Applicant

was taken to court the following-Monday. (Tr. p-21,

lines8-16).

Applicant testified tria] counsel did not properly x'nvesti_gate his case, did not meet with any of

. the witnesses, and did not speak with either of the victims. (Tr. p.23, linesl‘}-ZO; p-24, lines1-5).

Applicant testified that'trial counsel should have maved to have the DNA suppressed because it was

obtained i Heg_ally, tTr. p.24, lines6-12). Applicant testified that trial counsel made one objection to
one speciﬁc Juror. (Tr, p.26, Ii.nes5-9). Applicant testified that he' gave trial counsel a nan'1e fora
&efense witness and that counsel went to meet with said witness and that counsel obtained a
statement from the witness, but Applicant never saw the statement. (Tr. p.28, lines3-6). Applicant
also testified that said witness was present during the|trial but was never called to testify. (Tr. p.28,
Iineé7410). Appiicant'testiﬁed that trial counsel did not make a contemparaneous objection to the -
first lvigtim’s peﬁured statement. (Tr. p.28, lines12-15; p.29, Iiﬁesl-7). Applicant testified that trial
counsel should have moved fora éhange c;f venue because the Sheriff made a statement in a news
report that, “It's a good thing we caught this individual becaiise he would have struck again,” and

that by making the statement, the Sheriff was saying that Applicant was already guilty. (Tr, p.29,

 lines21-25; p.30, lines1-5; p.30, lines9-11).

Applicant testified that trial counse] failed to obtain a psychiatrist, who woi{ld have testified

to the condition that Applicant was in at the time of arrest.

that trial counse! fajled to obtain medical records con

Applicant. (Tr, p.31, line23 — p.32, iine2). Applicant testi

self-defense and that tria] counsel never consult=d with
insanity. (Tr. p.32, lines3-6; p.32, lines6-8}. Applicant t

fight, maybe because the prosecutor modified the video, ar

(Tr. p.31, lines1 1-17). Applicant testified

cerning the concussion suffered by the -

fied that trial ¢ounsel should have raised

.

Applicant about the issue of temporary

stified that the DVD never showed any

d that one accuser pever testified, which .
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violated Applu.ant s nght to Lonfrontatxon (Tr. p.32, lines 16-25). Applicant testified that the oral

statement Applicant allegedly gave to the police was prejudicial and trial counsel should not have let

itcome in at trial. (Tr. p.34, lines14-17). Applicant testified that trial counsei did not discussed alibi

testimony with him and that trial counsel sent Applicant the discovery material, but that the DVD of

the crime scene was never provided to Applicant until the day of trial.. (Tr. p.35, lines!-4; p.37,

lines19-22). Applicant testified that trial counsel should have challenged the indictment at the
preliminary hearing that tria counsel! waijved. (Tr, p.38, lines9-1 3.

Applicant testified that the trial judge gave Applicant two options, whiéh induded: to go to

. trial with his counse] or represent himself pro-se in two days. (Tr. p.39, lines16-22). Applicant

further testified that the following constituted prosecutorial misconduct: an in-court identification,

lack ofa ngers heanno hearsay testimony, a.nd that the prosecutor played on the sympathy of the

Applicant testified that the DVD was not completely authenticated. (Tr. p.42, line25).

Jjury. Lastly,
Ms. Fullwaod’s Testimony

At the ewdentlary hearing Applicant’s trial counse! testifi ed that she met with the Applicant 4
tunes at the detention center and | time when Apphcant was brought to court, and that during the
meetings she. revwwed the charges with the Applicant and his version of the events. (Tr.p. 47,
lines12-22). Trial counsel testified that the Applicant’s version of the facts were that he wag a regular

Wcﬁstomer of the convemence store; on the night of the mcxdent Applicant was drunk, so he decided
to rob the store; Applicant took duct tape to the store, went inside, said he had 4 @ weapon with hands
in h’s pockat; Apphcant gota gun from behind the register and asked for the surveillance tape; when
Aopiuant was trying to open the door he set down the gun and wctxm number two grabbed the gun,
they got into a Lussfﬂ and victim number two was shot. {Tr. p.48). Trial counse| testified that she fled

& Rule 5 F Braa} motion, received the State's evidence, and that the ‘*vxdence consisted of police
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preliminary hearing was scheduled trial counsel already had the discovery materials and it

the area of ABWIK versus ABHAN, totry to ‘get the Judge just.t'() send an ABWIK to the jury,

doubt: first, that there was statement made: and second, the contents &f the statement, (Tr. p.54,
line23 - p.55, line3). Trial counsel testified that the trial strategy was to poke holes in the state's

case, and that she went to the scene of the robbery and spoke with the people there. (Tr. p.55,

lines12-17). She testified that she interviewed the DNA technician from SLED and that when tl?e

it was an

exercise in futility. (Tr. p.53, lines20-23; p. 56 [mes6—9) Trial counsel testified that she did not

consider a challenge to the probable cause of the initial arrest as an option because once the

Applicant is indicted the case goes to court. (Tr. p.56, lines10-16),

Trial counsel testified her investigation of the Applicant’s case also included legal research in

and
no ABHAN charge to the Jury vnth respect to the store owner. (Tr. p. 5 6, line25 ~p. 57 line3). Trial
counsel testified she did not make a motion to suppress evidence based on a search because she was
not aware of the State offermg ev;dence that was the'result of any search. (Tr. p.57, lines4-10), Trial

counsel testified that she would have struck from the jury anyone who had. been a srudent at

Lexmgton High durmg the voir dire of the | Jury. (Tr. p.57, lines18-24). Trial counsel testified that she

did not see anything objectionable with respe t to the amount of money mvofved Jxe robbery »

because the amount of money is 1rrelevant inan :mned robbery case, that under the facts of the case: -

and the way, the pamcular manner t}ns witness that you would lmpeach that way, it would not have

been helpfil to try to do that. (Tt. p.5 8, lines17-22). Trial counsel testified that she did not make a
motion for a change of venue because after the voir dlre of jurors there was nothing to show that

there was exposure to pre-trial publicity to the extent that you would feed to make that motion. (Tr.

p.59, lines1-8).
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Trial counsel testified that she did not consult with a psychologist or a psychiatrist concerning

the votuntariness of Applicant's statements because it would not have: been helpful. (Tr. p.59,

lines13-20). Trial counsel testified that the Applicant never alerted her that Applicant may have been

sutfering from a slight concussion at the time Applicant gave the statement. (Tr, p-39, lines21-25).

Trial counsel testified that she did not discuss with the Applicant seif-defense because it was not

available and that it did not fall within the four elements. (Tr. p.60, lines1-6). Trial counsel also

testified that the she did not discuss with the Applicant the issue of temporary insanity because the

Applicant never communicated to trial counse] that he had ever suffered from any mental illness or

was insane. (Tr. p.60, lines7-1 1). Trial counsel testii‘ied that in regards to the Applicant’s written

request for an attorney on the Miranda rights sheet, that if she thought they had talked to the

Applicant after he requested anattorney, trial counsel would have raised the issue, (Tr. p.60, lines12-

23). Trial counsel Further testified that she felt she prm‘rided Applicant with effective assistance and

that they did not discuss alibj testimony because the Applicant told trial counsel he was at the scene

of the crime. (Tr. p.61, lines21-23)..
HI. APPLICABLE LAW

In a post-conviction relief acti on, the Applicant bears the burden of proving the allegations in

their application, Butler v. State, 286 S.C. 441,334 S.E.2d 813 (1985). Where the application alfeges

ineffective assistance of counse] as a ground for relief,|the Applicant must prove that “counsel’s

conduct so undermined the proper function of the adverslaria! process that the trial cannot be relied

ashington, 466 U.8. 668, 104 S.Ct. 2052,

- upon as having produced a just result.” Strickland v. W

2064, 80 L.Ed.2d 674, 692 (1984); Butler, Id.

The proper measure of performance i whether the atiorney provided representation within

the range of competence required in criminal cases. The courts presume that counse] rendered

sa QA
Page 8 of 22
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adequate assistant and made all significant dec-isions in the exercise of reasonable protessional
judgment. Strickland. [d. The Applicant must overcome this presumption in order to receive relief.
Cherry v.-State, 300 S.C. 115, 386 S:E.2d 624 (1989).

The reviewing court applies a two-pronged test in evaluating allegations of ineffective
assistance of trial counsel. First, the Applicant must prer that counsel’s performance was deficient.
Under this prong, then court measures an attorney's performance by .'its- “reasonableness under
professional norms.” Cherry, 300 S.C. at 117,386 S.E.2d at 625, citing Strickland. Second, counsel’s
deficient performance must have prejudiced the Applicant such that “there is a reasonable probability

that, but for counsel’s unprofessional errors, the result of the proceeding would have been different.”
. /

Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625.
* [V. FINDINGS OF FACT AND CONCLUSIONS OF LAW

‘This Court has reviewed. the testimony presented at the evidentiary hearing, observed the
withesses presented at the hearing, passed upon their’ credibility, and weighed the testimony
accordingly. Further this Court reviewed the Clerk of Court records regarding the subject
convictions, the Applicant’s records. from the South Carolina Department of Corrections, the

apphcanon for post-conviction relief, the transcnpfs and documents from the prior proceedings, the

'exhlblts mtroduced into ev1dence at the hearing, and legal arguments of counsel. Pursuant to S.C.

Code Ann. §17-27-80 (2003), this Court makes the following findings of fact based upon all of the

probative evidence presented.
L. Ineffective Assistance of Counset
(z} /{pﬁf'icazzf’s allegation that trial ceunsel was ingffective besed on fraud,
Applicant’s ;ilegation that trial counsel was ine.ffective based on fraud is without merit. The

Applicant claims he was prejudiced by trial counsel waiving the preliminary hearing because
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valuable evidence was lost such as possible impeachment, warrants should-have been challenged,

and knowing what the state planned to produce at|trial was important. Trial counsel testified that

when the preliminary hearing was scheduled. she had already received the discovery materials from _

the State, Trial counsel also testified that she did not consider a challenge to the probable cause of

the initial arrest as an o;:tiou because once the Applicant is indicted, the case goes to trial. Trial
counsel stated under oath that she gave the discovery materials to the Applicant and met with him
| multiple times to discuss Applicant’s case. This-Court finds no evidence suggesting any type of
fraudulent actions by trial counsel, Applicant has failed to meet his burden of proving trial co.unsel’s
performance was deficient. This Court-finds that Applicant failed to show that he was prejudiced by
- counsel’s alleged deficient performance. Furthermare. our courts are understandab ty wary of second-
' .guessing defense counsel's trial tactics. Where counsel articulatas valid reasons for employing a
certain strategy, counsel's choice of tactics will not be deefned ineffactive assistance, Whitehead v.
State, 308 S.C. 119, 417 S.E.2d 530 (19.92). See alsoDempsey v. State, 363 S.C. 365,610 S.£.2d

812 (2005) and McLaughlin v, State, 352 S.C.476,5758.E.24 841 (2003).\\Applicanf’s trial counsel

__articulated valid strategic reasons for waiving the preliminary hearing. This Court finds that

7
Applicant has not shown that counsel was deficient in that choice of tactics, Therefore, this

allegation is denied and dismissed. = -

(b)  Applicant’s allegation that triaf counsel was in effective for failing to spend

enough time with Applicant in preparing for triaf, i

|
Applicant's alleges that trial counsel was ineffective for failing to spend enough time with

Applicant preparing for trial; specifically, the Applicant alleges trial counse| was ineffective for
failing to inform Applicant of the nature and elements of the charges against him; for failing to

discuss defenses of self-defense and temporary insanity; and for failing to discuss and/or investigate
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alibi testimony. As to Applicant’s allegation trial counsel failed to inform him. of the nature and
clements of the éharges, this Court ﬁndg Applicant’s testimony to be not credible. This Court does
find trial counsel credible. Trial counsel stated under oath that during her meetings with the

Applicant, trial counsel reviewed the charges with the Applicant and discussed with him the
Applicant’S version of the events. This Court finds and the record reflects the Applicant was fully

apprised of the charges against him and the nature of such charges, therefore A pplicant is unable to

prove trial counsel’s performance was deficient.

As to Applicant’s allegation trial counsel failed to discuss potential defenses of self-defense

and temporary insanity, this Court finds Applicant has failed to meet his burden of proof. Trial

counsel testified that she and the Applicant did not discuss self-defense because it would not be

available to the Applicant because Applicant’s case and the facts surrounding his case did not fall

within thé four (4) elements. Additionally, trial counsel testified that she aﬁd fhe Applicant did not

discuss the c_i.eferise of temporary insanity because the Applicant never communicated to tria] counse}

that he had ever suffered from any mental illness or was insane. Where counsel articulates valid

reasons for employing a certain strategy, counsel's choice of tactics will not be deemed ineffective

308 S. C ! 19 417 8.E.2d 530 (1992).. See a’sa Dempsey v. State,

assistance. Whitehead v. State,
363 S.C. 365, 610 S.E.2d 812 (2005) and McLaughlin v. State, 352 S.C. 476, 575 S.E.2d 841

(2003) This Court finds that trial counsel articulated valid strategic reasons for not pursumg defense

of self-defense and temporary insanity. The Applicant has not shown that counse] was deficient in

that choice of tactics,

As to Applicant’s allegation that trial counsel failed to discuss and/or investigate alib

testimony, this Court finds Applicant’s allegation is mthout merit. To establish an al{bi defense and

thus be entitled to an instruetion of alibi, a defendant must present some evidence that he was at

ate]
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another place at the time of the crime and could not therefore have committed the crime. State v.

Diamond, 280 S.C. 296, 297, 312 S.E.2d 550 (1984), guoting State v. Robbing, 275 S.C. 273, 271

. S.E.2d 319 (1980). A simple denial of one’s presence at the scene does not constitute an alibi. /d.

This Court finds the Applicant presented no evidence of any alleged alibi. Trial counsel

testified that she did not discuss alibi testimony with the Applicant because the Applicant told trial

- counsel that he was present at the scene of the crime.

alibi witnesses at-the PCR evidentiary hearing, Preju dice from trial counsel's failure to interview or

Furthermore, Applicant failed to produce any

-call witnesses cannot be shown where the witnesses do not testify at post conviction relief.

Underwood v. State, 309 S.C. 560,425 S.E.2d 20 (19
Cir. 1990), cert. denied, 499 U.S. 982 (1991). Anl

favorable witness or otherwise offer the testimony in

92); Bassette v. Thompson, 915 F.2d 932 (4th

Applicant must prdduce the testimony of a

accordance with the rules of evidence at the

PCR hearing in order to establish prejudice from the witness' failure to testify at trial. Bannister v.

State, 333 S.C. 298,509 S.E.2d 807 (1998). This Cour
burden of proof: therefore, this allegation is denied an

(e - Applicant’s allegation (hat tr
interview witnesses @m‘ victims prior fo trigf, and no

. This Court finds that Applicant’s alleg

failing to interview witnesses and victim prior to trial a

without merit. At the PCR evidentiary hearing, the App

t finds that the Applicant has failed to meet his

d dismigsed.

ial counsel was ineffective for Sailing fo

f calling witness to teét:j{y Gé frial,

ations that trial counsel was ineffective for
nd not calling a witness to testify at trial are

Ilcant presented no witnesses on his behalf

nor dxd either of the victims testify. Prejudice from trial counsel's fax!ure to interview or call

witnesses cannot be shown where the witnesses do not testify at post conviction relief, Underwood

v, State, 3 09 S.C. 560, 425 S.E.2d 20 (1992); Bassette v.

Thompson, 915 F.2d 932 (4th Cir. 1990},

cert. denied, 499 U.S. 982 (1991). An Applicant must produce the testimony of & favorabie witness
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or otherwise offer the testimony in accordance with the rules of evidence at the PCR hearing in order

to establish prejudice from the witness' failure to testify at wial. Bannister v. State, 333 S.C. 298,

309 S.E.2d 807 (1998). This Court finds that the Applicant has failed to meet his burden of proof:

therefore, thiis allegation is denied and dismissed,

Applicant’s allegation. thut trial counsel was ineffective for failing to

| (@)
in vestlgate end fazlmg to review discovery materml

Applicant alleges that trial counsel was ineffective for failing to adequately mvestxgate

Applicant’s case and preparing for trial, for failing to challenge the indictments, and for failing to

review discovery materials with the Applicant. As to Applicant’s allegation that trial counsel failed

to adequately investigate Applicant's case; this Court finds Applicant’s allegation is without merit.

‘At the PCR eVidentiary hearing, trial counsel testified that she filed a Rule 5 Brady motion and

received. the state’s evu:lence Sa1d evidence consisted of police reports, synopsis of witness

statements results of DNA testing, photographs, and a digital video of the store, Trial counsel

testified she and the Applicant reviewed the discovery materials together. Triaf counsel testified that

in her investigation she interviewed the DNA technician from SLED; trial counsel conducted legal

| research in the area of ABWIK versus ABHAN; and trial counsel visited the scene of the robben

and spoke w1th peopie at the scene. Additionally, trial counsel testified that she and the Applicant

v en -
TV

met four (4) times, durmg wl'uch they discussed the charges against the Apphcanz and the

Applicant’s version of the events. This Court finds that, contrary to Applicant’s claim, counsel

conducted an investigation into the Applicant’s case and the Applicant’s assertions are mere

speculation. Failure to comduct ap independent investigation does not constitute ineffective

assistance of counsel when the allegation is supparted only by mere speculation as to the resuli.

Moorehead v, State, 32¢S.C. 329,496 S.E.2d 415 (1998). To establish counset failed to adequately

D"H”‘- " of 32
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prepare for trial, Applicant must present evidence|of what counsel could have discovered or what

other defenses could have been pursued had counse! more fully prepared. Jackéon v. State, 329 8.C

345,495 S.E.2d 768 (1998). Here, the Applicant did not present any evidence of what counsel failed

to discover or other defenses that could have been pursued had coursel more fully prepared. This

Court finds there has been no showing by the Applicant of -what counsel could have discovered based

upon additional investigation. Id. This Court finds that Applicant has failed to meet hig burden of

showing that counsel was deficient in his investigation; therefore this allegzition is denied and
dismissed.
(e} . Applicant’s allegation that trial counsef was ineffective for the trial Strategy
employed at trial,
Applicant alleges that trial counsel was ineffective for the trial strategy employed at
trial in the following ways: failing to object to perjurious’ festimony by the victim regarding the

amount of money taken; failure to but Miranda right sheet (sigred by Applicant and asking for an .

attomey) into evidence; and failing to object te any testimony regarding oral statement given by -

/Applicant in violation of Applicant’s 5 " Amendment rights. As to Applicant’s allegation that trial
counsel was ineffective in failing to object to inconsistent testimony regarding the amount of money
. taken by theffi?tﬁf{’ this Court finds this allegation is without merit, Trial counsel testified that she
did not see Vanything objectionable with respect to the amount of money involved in the robbery
becaﬁse the amount is irrelevant in an armed robbery case. Where counsel articulates Vaﬁ& reasons

for employing a certain strategy, counsel's choice of tacties will not be deemed ineffective assistance,

Whitehead v. State, 30 S.C. {19, 417'S.E.2d 530 (1992). See also Dempsejv 'v. State, 363 8.C.

365,610 S.E.2d 812 (2005) and MeLaughlin v. State, 352 S.C. 476, 575 S.E.2d §41 (2003). Trial

counsel further siated that under the facts of the case and the way, the particular manner this wi fnesg
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a staternent; and second, th

that you would impcach that way, it \\.foulc'i not have be‘en helpful to try to do that. This COl;lrf finds
that trial counsel articulated valid strategic reasons for not objecting to testimény regarding the
amount 6f money involved in the robbery, and that Applicant has not shown that counsel. was
deficient in that choice of tactics. This Court, further, finds that the Applicant has failed to show that
he suffered any prejudice from counsel’s alleged deficient performance. This Court finds that
Applicant has failed to meet his burden of proof; therefore, this allegaﬁon is denied and dismissed.

As to Applicant’s allegations that trial counsel was ineffective for failing to put the Miranda
right sheet signed by Applicant into evidencé, as well as for failing to .object to any testimony
regarding the oral statement given by the Applicant, this Court finds that Applicant has failed to mest
his burden of prbving trial counsel’s performance was deficient. At the PCR evidentiary hearing, trial
counsel testified that if she had thought that the police had talked to the Applicant after Applicant
requested an attorney, tﬁen trial counsel would have raised the issue. Also, trial counsel testified that

her trial strategy concerning this matter was to show the jury the Applicant’é oral statement was

neverput into writing for the Applicant to sign, that it was memorialized in a police i'eport. Trial

counsel further explained the strategy included arguing failure t6 preserve [on the part of the

investigating officers] or somehow record the statements to make the jury doubt; first, that there was

s B4 e f w e

- employing a certain strategy, counsel's choice of tactics will not be deemed ineffective assistance.

Whitehead v. State, 308 S.C. 119,417S.E.2d 530 (1992). See also Dempsey v. State, 363 S.C..365,

610 S.E.2d 812 (2005) and McLaughlin v. State, 352 S.C. 476, 575 S.E.2d 841 (2003). This Court

finds that triaf counse! articvlated valid strategic reasons for not introducing the Mirandz right sheet
into evidence and not objecting to testimony regarding oral statements made by the Applicant, and

that Applicant has not shown that counsel was deficient in that choice of tactics. This Court finds

Page 12 nf2Z2

¢ contents of the statement. Where counsel articulates valid reasons for _
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that’Applic.ant has failed to meet his burden of broof; therefore, this allegation is denied and

dismissed,

t/] Applicant’s ullegation that trial counsel was ineffective for failing to employ

a psychiatrist at trial and failing to obtain Applicant's medical records.

Applicant allisges that trial counsel was ineffective for failing to employ a psychiatrist af trial -
to te_stify about Applicant’s condition at the time of his arrest, and for failing to obtain Applicant’s
me;iical' records to show Applicant.'; condition. At the PCR evidentiary héarfng, tﬁal counsel
testified that she did hot consult a psycﬁiatrist conceming the voluntariness oprplicant’s staterent
because it would not have been helpful. Trial counsel|also testified that the Applicant never alerted
her that he may have been suffering from a slight|concussion at the time.AppIicant gave the
Statement. This. Court finds that Applicant did not r:resent any testimony froha a psychiatrist or
psychologist fegarding his mental state and/or condition at the time of Applicant’s arrest at the PCR
hearing. This Court finds that prejudice from trial cm.msel’s failure to interview or call witnesses
cannot be shown where th_é witnesses do not testify at the post conviction relief hearing. Undérwood

v. State, 309 S.C, 560, 425 $.E.2d 20 (1992); Bassette v. Thompson, 915 F.2d 932 (4™ Cir. 1990),

cert. denied, 499 U.S. 982 (1991), The Applicant's mere speculation as to what a witnesses'

testimony would have been cannot, by itself, satisfy his burden of showing prejﬁdice. Clark v. State

315 8.C. 385, 434 S.E.2d 266 (1993); Glover v. State, 318 S.C. 496, 458 S.E.2d 538 (1995). An

Applicant must produce the testimony of a favorable wiitness or otherwise offer the testimony in
|

| .
accordance with the rules of evidence at the PCR hearing in order to establish prejudice from.the
witness' failure fo testify at (rial. Bannister v. State, 333 S.C. 29§, 509 S.E.2d 807 (1998). This

Court further finds that Appticant did not present any medical records at the PCR hearing. The

e
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\pplicant failed to presentany such witnesses or evidence at the PCR hearing, This Court finds that
Applicant has failed to meet his burden of proof; therefore, this allegation is denied and dismissed.

(g} Applicant’s allegation that trial counsel was in effective for fuiling to move
1

Sor achange of venue and in the Jury selection process.

This Court finds Applicant’s allegations that trial counsel was ineffective for failing to move
fora change of venue and during thejury selection processare without merit. At the PCR evidentiary

hearing, trial counsel testified that she did not make a motion for a change of venue because after

voir dire of the jurors there was nothing to show that there was pre-trial publicity exposure to the
extent that one would need to. make that motion. E'xposure to pretrial publicity does not

- automatically disquah’fy a prospective juror. Instead, an Apphca.nt must show that the Jury was

unable to lay aside any impressionsor opinions and could not render a verdict based on the evidence

presented at trial. "The relevant question is not whether th'e'commninity ren'ienibered the case, but

whether the jurors...had such fixed opinions that they could not judge impartially the guilt of the
defendant " Patton v. Yount, 467 US. 1025, 1035, 104 S. Ct. 2885, 2891, 81 L. Ed 2d 847, 856

( 1984). The de fendant bears the burden of showmg actual prejudice. State v, Caldwell, 300 8.C.

494,388 S.E2d 816 ( 1990}, This Court ﬁnds that a31de from his bare assertions, the Applicant has
‘faﬂed.to present any suppart, testimony, or evidence that the jury at Applicant’s trial was unable to
lay aside any impres;ions and could not render an impartiai verdict. This Court finds that Applicant
failed to meet hi; burden of proof that trial counsel's performancei in not moving for a change of
venue was deficient. The Applicant a'dditiqnaﬂy, has failed prove any resulting prejudice from trial
counsel's ai_Iegea’ deficient performance. This Couct finds that this allegation is denied and
dismissed. ‘

As to Applicant's allegation that trial counsel was ineffective during the Jjury selection
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process, the Applicant alleges that “counse did not object'to the jury not being drawn from a fair
cross-sectiort of the community.” At the PCR évidentiary hearing, trial counsel! testified that in

~ regards to the jury selection, she would have struck anyone who had been students at Lexington
High. In order to establish a prima facie violation of the fair cross-section requirement, the defendant ,

must show that ) the group excluded is a “distinctive” group in'the community; 2) the representative

of this group in venires from which juries are selected is not a fair and reasonable in relation to the

number of such persons in the community; and'3) this underrepresentation is due to a systematic

exclusion of the group in the jury selection process. |State v. Patterson, 324,8.C. 5,21,482S.E.2d
760, 767-68 (1997). This Court finds that except for the Applicant’s broad assertion that the jury
pool was not an adequate cro'ss-s‘ection of the community, the A'pricant has failed to provide any
evidence or testimol‘ny concerning this matter. The Applicant has not offered a different strategy than
what trial counsel used, nor has the Applicant shown he was prejudiced by thejury. This Court finds
that Applicant has not presented any evidence that a distinctive group was underrepresented or that
there wasa s;"stematic exclusion of a distinctive group. This Court finds that Applicant has failed to
meet his Eurden of proof; therefore, this allegation is denied and dismissed.

2. Lack of Subject Matter Jurisdiction

The Applﬁcaﬁ_t éll'eges that the trial court lacked subject matter jurisdiction due to defects in

his indictment. Defects in the indictment do not affect subject matter Junscuctxon See State v,

|
Gentry, 363 5.€. 93,610 $.E.2d 494 (2005); U.S. v. Cbitton, 535 U.S. 625, 122 S.Ct. 1781 (2002),

The indictment is a notice document, and any challenges to its sufficiency must be made in
accordance with S.C. Code An. § 17-19-90 (2063}. See also 5.C. Code § [7-12-20 (2003). Subject

matter jurisdiction is the power of a court 1o hear a particular ciass of cases, and it has nothing to do

with the indictment document. See Gentry, supra; Dove v. Gold Kist. Inc., 314 $.C. 23 5,442S.E.2d

n . PPN
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598 (1994).

\ . > . . -
) This Court finds that Applicant may still challenge the subject matter jurisdiction of the trial

C ‘ /7
court, and such a claim is one that may be raised at any time. See Brown v. State, 343 S.C. 342, 540

S;E.Zd 346 (2001), overruled in part by Gentry, supra. However, “[{c]ircuit courts obviously have -
subject ;ﬁatterjuﬁsdiction to try criminal matters.” Gentry, supra, 610 S.E.2d at 499; See al;o S.C.
Const. Art. V, § 7. This Court finds that the Applicant has failed to present evidence that his case is
of some class over which the circ;lit-coun' does not have the authority to preside. The Applicant’s
conviction involved a criminal charge in General Sessions Court. Thus, the circuit court had subject

matter jurisdiction. Therefore, this Court finds that this allegation is denied and dismissed.

3. Prosecutorial Misconduct

The Applicant has alleged prosecutorial misconduct in the following instances: by not

allowing a preliminary hearing; by the solicitor inserting his personal opinion in opening and closing

_ arguments as to-what occurred the mght of the crime and pomtmg and identifying Applicant as the

perpetzator; by the solxmtor eliciting perjurious testimony: and Brady violations. It is Applicant’s

burden to prove actual prosecutorial misconduct. Alabama v. Smith, 490 [J.S. 794, 109 S. Ct. 2201

. Ve
(1 989)? This Court finds that trial counsel waived the preliminary hearing, and that the prosecution

did not engage in any misconduct. Additionally, this Court finds that the Applicant has not pointed to

any specific comments made by the solicitor during his opening and closing,‘ except for Applicant’s

broad assertion that the solicitor inserted his personal opinion. This Court finds that the solicitor’s

closing arguments must be viewed in the context of the entire record. MecLaughtin v. State 3s528.C.

476,575 S.E.2d 841 (2003). While the State’s closing arguments must be confined to evidence in the
record and the reasonable inferences that may be drawn from tnn ev1denr"e State v. Copeland, 321

S.C. 318, 468 SE.2d GZO (1996); to be entitled to z new trial for improper closing arguments




Applicant must show “the Solicitor’s comments so infected the trial with unfairness as to make the

resulting conviction a denial of due process.” State v. Hamilton, 344 S.C. 344,362,543 S E.2d 586.

596 (2001). Afier reviewing the entiré record. this Court does not {ind that any comments or

questions by the solicitor so-infected the trial that|a new trial is warranted. This Court is not

convinced that the solicitor's arguments even reach the level of beiné improper, but certainly ther'e is

no evidence that Applicant was prejudiced. | |
As to Applicant’s allegation of a Brady violaﬁion, this Court finds this allegation is without

merit, Trial counsel testified that she received the state’s evidence, including but not limited to police
reports, summaries of witness statements, DNA results, photographs, and a digital video of the store.
The Applicant provided no evidence or testimony showing that the state withheld any evidence from
the defense in this.case atthe PCR'hean'.ng. In evaluating post-trial Brady claims, the Applicant must
sﬁow that (1) the prosecution suppresséd evidencé, (2) the evidence would have been févorable to the.

accused, and (3) the suppressed evidence is material. [United States v. Wolf, 839 F.2d 1387 (10th

Cir, 1988). A Brady violation does not §varrant reversal if the evidence is merely cumulative or

impeaching. Clark v, State, 315 S.C. 385, 434 S.E.2d|266 (1993). "Impeachment or exculpatory

evidence is material only if thére is areasonabie probability that, had the evidence been disclosed to
the defense, the result of the proceeding would have been different.” _ I_@, 434 S.E.2d at 268.
Accordingly, the A pplicant has failed to meet his burden of proof, therefore this allegation is denied
and dismissed. ‘
4. Ineffective Assistance of Appellate Counsef
This Court finds that Applicant's allegation that appellate counsel was ineffective is without

merit. The Applicant did not present testimony or evidence conceming this ciaim at the PCR hearing,

This Court finds that a defendant is constitutionally entitled tc effective assistance of appellate
¥ P
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counsel. Evitts v. Lucey, 469 U.S. 387. 105 S.Ct. 830. 83 L.Ed.2d 821 (_1935). "However. appellate

counéel is not requiréd to raise every non-frivolous issue_that is presented by the record." Thrift v,
State, 302 8.C. 535, 539, 397 S.E.2d 523 (1990). Appellate counsel has a professional duty to
choose among potential issues according to their merit. Jones v. Bames, 463 U.S. 745 (1983).
Where the strategic decision to exclude certain issues on appeal is based on reasonab-le professional
judgment, the failure to appeal all trial errors is not ineffect?'ve assistance of counsel. Griffin v, \

Aiken, 775 F.2d 1226 (4th Cir. 1985).

The Applicant must show that appellate counsel's performance was deficient and that he was

prejudiced by the deficiency. Thrift, Id. at $37; Gilchrist v. State, 364 S.C. 173, 612 S.E.2d 702

(2005); Anderson v. S‘tate 354 S.C.431, 581 S.E.2d 834 (2003). When a claim of ineffective

assistance of counsel is based upon failure to raise viable issues, the court must examine the record

to determine "whether appellate counsel failed to present significant and obvious issues on appeal."

Gray v. Greer, 800 F.2d 644, 646 (7th Cir. 1986). Generally, the presumption of effective assistance

of counsel will be overcome only when the alleged ignored issues are f:léa.rly stronger than those
actually raised on appeal.' Id. This Court finds there is nothing in the record to indicate that the
alleged ignored issues are clearly stronger than those actually raised. This Court finds that Applicant
has failed to meet I;)is burden of pro_of; therefore, this aliégation is denied and dismissed.
V. CONCLUSION |
Based on all the forgoing, this Court finds and concludes that the' Applicant has not
established any constitutional violatiéns or deprivations that would require this Court to grant his

application for post conviction relief. Therefore, this application for post conviction refief must be

denied and dismissed with prejudice.

This Court notes that Applicant must file and serve a notice of intent to appeal within thirty
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(30) days from receipt of this Order to secure the appropriate af:pel!ate review, See Rule 203,
SCACR. Rule 71.1(g). SCRCP; Bray v. State,|336 S.C. 137, 620 S.E.2d 743 (2005), for the
abligation of Applicant's counsel to file and serve|notice ot appeal. The Applicant's attention is also

directed to South Carolina Appellate Court Rule 243 for appropriate procedures after notice has been

timely filed.
* ITISTHEREFORE ORDERED:
f. That the Application for Post-Conviction Relief must be denied and dismissed with _

prejudice; and

2, Applicant must be remanded to the custody of Respondent

' /“ -
AND IT IS SO ORDERED this __'2?‘3 £ Y\-f\g'\ , 2011,

R. Lawton Melntosh
residing Judge
nth Judicial Circuit
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