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Notwithstanding any other provision of law, a person convicted and
sentenced pursuant to this item for a third or subsequent offense in
which all prior offenses were for possession of a controlled
substance pursuant to subsections (c¢) and (d), may have the
sentence suspended and probation granted, and is eligible for parole,
supervised furlough, community supervision, work release, work
credits, education credits and good conduct credits. In all other
cases, the sentence must not be suspended nor probation granted.

S.C. Code Ann. §44-53-370(b)(2)(2016)(emphasis added).
The Appellant argues that due to the last sentence of the statute he is eligible for parole. This is
incorrect. Within the statute it clearly states that an inmate convicted of a third drug offense is

eligible for parole only if their prior drug offenses were for possession. If the legislature wished

~for inmates convicted of a third or greater drug offense be allowed parole regardless of their prior

record that condition would not be in place. That last sentence relates to individuals serving a third

offense whose only priors are for possession. Those individuals are eligible for parole but not
e e e —— o

probation, this does not apply to the Appellant. It is clear by the wording of the statute, the General

Assembly wished for an individual convicted of a third offense not be eligible for parole, unless
their prior drug offenses are only for possession. This is the intention of the General Asserhbly and
followed by the ALC. Words must be given their plain and ordinary meaning without resorting to

subtle or forced construction which limits or expands the statute’s operation. Rowe v. Hyatt, 321

S.C. 366,*;{6:_9,2468 S.E.2d 649, 650 (1996).

In reading the entire statute it is clear that the legislature wished all prisoners convicted of
a first or second offense be allowed parole eligibility. The statute clearly states, “a person convicted
and sentenced pursuant to this subsection for a first offense or second offense may have the
sentence suspended and probation granted, and eligible for parole, supervised furlough,
community supervision, work release, work credits, education credits, and good conduct credits.”

S.C. Code Ann. §44-53-370(b)(2)(2016). If the Legislature wished for all individuals who have

.




Other Offenses

.sions) should be admitted, (b) ﬁcunently accepted medical use in treatment in the United States;
in all cases” the court mads " and
impeach the credibili

P rocibility of © abuse of the substance may lead to moderate or low physical

at 433, 434, 527 SE.2d a
th Cir. 1981)). For furthe
ence, see State v. Colf, 337
. 333, 340-44, 529 S.E.2q

dependence or high psychological dependence.
§ 44-53-220 (2002).
' Schedules IV and V drugs have the same elements as Schedule IIT drugs, but should

pave relatively less danger as compared to each other. Schedule V drugs should have the
Jowest potential for abuse and the least danger of dependence.

It is the duty of the State Department of Health and Environmental Control to
potify the Legislature as to the schedule under which-a drug will be classified. Under the
‘Code, when a substance is “added, deleted, or rescheduled as a controlled substance under
deral law or regulation” the Department will make the necessary changes to the schedule
drugs per its rule making powers. This action has the force of law “unless overturned
by the General Assembly.” '

crime of moral turpitude,
erson owes to other people .
9 S.E.2d 329, 330 (1983),
e, distribution of drugs ang '
the Matter of Ramsey, 279 :

iant 1s merely a social dry
per and may be reversib]
. 406, 118 S.E. 803 (1923
:v. Coleman, 301 S.C. 57
d 863 (Ct. App. 1995).

The term “narcotic drug,” as defined by the statute, does not carry its usual meaning
a sleep-inducing substance. Narcotic includes any extraction of opium, coca leaves, and
iates. The definition includes all compounds containing these substances and derivatives
ereof. All chemically identical substances are included in the definition. S.C. Code Ann.
44-53-110 (Supp. 2012).

, There is a significant difference between the statutory definition of a “counterfeit
bstance” and an “imitation controlled substance.” See S.C. Code Ann. § 44-53-110 (Supp.
12). The essential difference is that counterfeit substances are controlled substances
t are labeled to appear to be the product of a legitimate drug manufacturer. Imitation
bstances are non-controlled substances packaged to appear to be a contraband substance.
s previously stated, a contraband substance is one that is illegal for anyone to possess.
though it is illegal to distribute imitation substances under S.C. Code Ann. § 44-53-
0(a)(6), it is not illegal to possess the imitation substance with the intent to distribute.
urdock v. State, 311 S.C. 16, 426 S.E.2d 740 (1992). Ordinarily, “fake” drugs are not
unterfeit substances because drug companies do not manufacture contraband drugs and
secution for “fake” drugs is limited to those cases in which the defendant has actually
stributed or delivered the “fake” drug to another.

found at S.C. Code Ann
fairly complex in that a
duse, danger and accepted

the United States; and

treatment under medical

f. Punishments

The Legislature substantially changed the effects of many of the drug punishments
the Omnibus Crime Reduction and Sentencing Reform Act of 2010. Now many drug
ffense punishments that were not eligible for probation, parole or early release credits or
her prison programs under the pre-2010 statutes are eligible for such treatments. The
ences of the changes are:

(2) first, second and subsequent offense violations of all
possession of drug crimes under §§ 44-53-370(c) and
44-53-475(A) are eligible for a suspended sentence

and probation, as well as “parole, supervised furlongh,

ment in the United States,
evere restrictions; and

sical dependence.

nces listed in Schedules I




Chapter V

There is no i
poldings that a convict
a subsequent charge. T)
on the same day as the
cither act. State v. Pat;
confirmed by the Cow
435 (2007) (reaffirmin
determination of a sub

community supervision, work release, work credits,
education credits, and good conduct credits.” § 44-53-
370(d)(1)-(4) & § 44-53-375(A) (Supp. 2012);

®) first and second offense violations for sale and possession
with intent to distribute drug crimes under §§ 44-53-
370(a) and 44-53-375(B) are eligible for a suspended
sentence and probation, as well as “parole, supervised
furlough, community supervision, work release, work

- credits, education credits, and good conduct credits.” A prior convic

§ 44-53-370(b)(1)-(4) & § 44-53-375(B) (Supp. 2012); or subsequent provisic

a. Even third offenders who sell or possess drugs To constn
with intent to distribute are eligible for these contrary t¢
sentencing and punishment options if “all prior violate th
offenses were for possession of a controlled. Moreover .
substance pursuant to subsections (c) and (d)....” to include

b. Ifany of the prior offenses were for manufacturing, limitation
selling or possessing with intent to distribute, or that a conr
trafficking in drugs then a third offender who for enhaw
violates § 44-53-470(a) or § 44-53-475(B) is not ' mandated
eligible for a suspended sentence or probation. Berry v. State, 381 S.(
They would apparently still b.e ellglble for parole If the specifi

. and the other sentence reduction programs. : fenses and defines 2
A chart is provided in subpart 4 of this section listing the maximum punishmen 70, then the languag

applicable to possession for each schedule. Subpart 5 is a listing of more common drug
by generic name in the various schedules.

:SE2d 131 (1992). In
f crack cocaine bas
44-53-375(B) prov
narcotic” drug conv
econd offense. In T
rovide that subsequ
argument based upon
homas v. State, 319 -
ffense trafficking ar
ith intent to distritbt
€quired prior traffic
Applying the general
read together if they
the general law of § 4
: Court reached a simil
Patterson v, State, 3:
44-53-375(A) and
Ubsequent offenders
I Patterson into que

In addition to any fine imposed for a violation of a misdemeanor or felony dry,
offense, the trial court is to assess a $150 surcharge on the defendant and no portion. ¢
this surcharge may be “waived, reduced or suspended.” S.C. Code § 14-1-213(A) (Sup
2012). The former provisions of § 56-1-745 suspending a person’s driving license f
a conviction of a drag offense were rermoved in 2011 when the Legislature revoked
statute.

A “second or subsequent offense” is defined at § 44-53-470 (Supp. 2012), whiC
was rewritten in 2005 and 2010. Under subsection (A), an offense is considered a secon
or subsequent offense if, “for any offense involving marijuana . . . the offender has beel
convicted within the previous five years of a first violation of a marijuana possession .
§ 44-53-470(A)(1). Likewise, an offense is considered a second or subsequent offense i
“for an offense involving a controlled substance other than marijuana . . . the offenderh
been convicted within the prev1ous ten years of a first violation of a controlled substanc
offense . . . other than a marijuana offense . . . . § 44-53-470(A)(3) (Supp. 2012). Th
time period (whether it be five or ten years) begins to run from the date of the sentencing ©
the prior offense or from the date of release from confinement if the prior sentence involV
a prison sentence, “whichever is later.” § 44-53-470(B) (Supp. 2012).
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