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STATEMENT OF ISSUE ON APPEAL

Did the trial court err in finding that the Appellant Andrew Young should be
registered as a sex offender in the state of South Carolina, despite the fact that the
Appellant’s criminal conviction of lewd act on a minor was entered pursuant to a
guilty plea and sentencing under the Youthful Offender’s Act, and expunged due
to the fact that the Appellant had no further convictions in the statutory five (5)-
year time frame?



STATEMENT OF THE CASE AND FACTS

The facts of this case are not in dispute. On or about October 26, 1995, the Appellant
Andrew Young entered a plea of guilty to the crime of lewd act on a minor. His guilty plea was
accepted by the court, and he was sentenced pursuant to the Judge William R. Byars Youthful
Offender’s Act (YOA), Title 24, Chapter 19, et seq, of the S.C. Code of Laws. Of note is that
the crime of lewd act on a minor is eligible for YOA. However, pursuant to his conviction he
was required to register as a sex offender pursuant to S.C. Code Ann. § 23-3-430(C), et seq. He
successfully completed probation, and did not have further convictions for any crime in the ﬁve'
(5) years following the termination of his probation pursuant to the YOA. He became aware on
or about late 2017 that he would be eligible to have the conviction expunged from his record, due
to the fact that he successfully completed the requirements of the YOA. He sought and received
a court order for expungement of his conviction pursuant to S.C. Code Ann. § 2-5-920. (R. p.1.)
Subsequently, he was notified that he would have to continue to register as a sex offender in the
State of South Carolina, despite the expungement and successful completion of the YOA. Trial
counsel for Mr. Young filed an action for declaratory judgment, seeking an order declaring that
Mr. Young would not have to register as a sex offender, given the stated facts above. The matter
came before Honorable Judge Frank R. Addy, Jr., on October 2, 2017. Judge Addy ruled that
Mr. Young would have to continue to be registered as a sex offender. This appeal was filed

timely on January 17, 2018.



ARGUMENT

L. "The trial court erred in finding that the Appellant is required to register as a sex
offender, despite the fact that his conviction was expunged pursuant to the S.C.
Youthful Offender’s Act, which only permits non-public records of the conviction to
be maintained by the South Carolina Law Enforcement Division.

Andrew Young should not have to be registered as a sex offender in the State of South
Carolina. This matter is clearly controlled by S.C. Code Ann. § 22-5-920, which is applicable to
expungements of convictions pursuant to the YOA. As stated, the facts of this case are not in
dispute, and the Appellant Andrew Young had no other convictions during the five (5)-year
period following the completion of his sentence, including probation and parole. S.C. Code Ann.
§ 22-5-920. Young’s conviction pursuant to YOA was ordered to be expunged because he met
the requirements of the expungement statute as cited above. Pursuant to S.C. Code Ann. § 22-5-
920(C), after the expungement is granted, the South Carolina Law Enforcement Division (SLED)
is required to keep a non-public record of the offense and the date of the expungement to ensure
that no person takes advantage of the rights permitted by this section more than once. (Emphasis

added.) This non-public record is not subject to release under Section 34-11-95 (applicable to

reports of draW'mg and uttering fraudulent checks, drafts, or other written orders), the Freedom of

Information Act (FOIA), or another provision of the law, except to those authorized law
enforcement or court officials who need this information in order to prevent the rights afforded
by this section from being taken advantage of more than once. (Emphasis added.) The language
of the statute evinces a clear legislative intent for the YOA conviction not to be of public record.
And, in our society today there is no record more public than a sex offender registry. The
reference to “or another provision of the law” in the statute is clearly applicable to the sex

offender registry.



Of note is that the sex offender registry as described in S.C. Code Ann. § 23-3-410, et
seq, is under the direction of the Chief of SLED — the exact same entity referenced in the
expungement statute. It is the responsibility of SLED to develop and operate the sex offender
registry to collect, analyze and maintain information, make information available to every
enforcement agency in this State and other states, and establish a security system to ensure that
only authorized persons may gain access to information gathered under the article. S.C. Code
Ann. § 23-3-410(A). However, SLED is specifically barred from releasing information
regarding expunged convictions including a YOA-eligible sex offense — even pursuant to a FOIA
request, which is an all-encompassing request in our open information society. The trial court in
this matter ultimately found that Mr. Young is required to register as a sex offender pur;%uant to
S.C. Code Ann. § 23-3-400, et seq

Even if this Honorable Court were to accept the argument that Mr. Young has to register
as a sex offender with SLED pursuant to his conviction for lewd act on a minor, which the
Appellant rejects, the clear language of ‘the YOA expungement statute specifically forbids SLED
from releasing this collected registry information to the public. There can be no other rational
interpretation of these statutes, as read in para materia.

In his order, Honorable Judge Frank R. Addy, Jr. seems to agree with the argument of the
Appellant. Judge Addy acknowledged that in finding Mr. Young should register as a sex

- offender, he 1s fully aware that the final result of the Court’s reasoning is counter-intuitive and,
in many ways irrational. (R. p. 6.) The spirited argument in this case represented a clash of
statutory interpretation and application by both sides. (R., pp. 32-57.) Judge Addy further found
that the very purpose of a YOA expungement is to make allowances for the impulsivity of youth

and thereby allow a person who commits a crime during their developmental years to escape the



inhereqt stigma of that conviction. (R., p. 6) A YOA expungement, Judge Addy found, keeps
youthful mistakes from following a person to their grave. Simply put, an expungement of a
YOA sentence is meant to give a reformed individual a fresh start. Judge Addy concluded by
stating that to allow for the destruction of every record pertaining to the offense, while in the
same breath maintaining (Mr. Young’s) sex offender status for the rest of his life, simply defies
logic, reason, and the underlying purpose of a YOA expungement. Clearly, the Appellant
agrees.

Regarding the merits of Mr. Young’s specific request to be relieved of being registered as
a sex offender, it is notable that his conviction occurred in 1995 — over twenty-three (23) years
ago. Not only did he not have any arrests for sex offenses in the five-year statutory period as -
described above (nor any other crimes), he has not had any subsequent arrests nor convictions for
sex offenses. He is not a recidivist sex offender who should be stigmatized by sex offender
registry. The law simply should not be applied as Judge Addy applied the law in his Order. The
clear statutory language and intent of the legislature is that YOA expungements shall not be part
of the public 'record. Therefore, this Honorable Court should reverse the Order of Honorable
Judge Frank R. Addy, Jr., and find that the Appellant in should not be entered into the public sex

offender registry.



CONCLUSION

The Appellant Andrew Young respectfully prays that this Honorable Appellate Court will
reverse the Order of Honorable Judge Frank R. Addy, Jr., presiding, and find that the Appellant
should not be registered by SLED on the sex offender registry due to the expungement of his
criminal conviction for lewd act on a minor, and for any other such relief as the Court deems

appropriate and necessary.
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