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ISSUES PRESENTED

1.

The PCR court erred in failing to find trial counsel ineffective for not objecting when the
forensic interviewer, Lysa Miller-Dupre, te_stiﬁedb by giving her opinion that the minor/victim
had not been coached, was not affected by suggestibility, and recommended evidence-based
therapy for the minor at the Diqkerson Center which was the advocacy center for children who
had been sexuall‘yv abused which was improper bolstering and vouching of the minor’s
credibility.

2.

The PCR court erred in failing to find trial counsel ineffective for not objecting to the
hearsay testimony by the SANE nurse; Robin Baker, who testified that the minor told her in the
pre-screening interview that she had been _sexgally molested by her father who had placed his

finger in her pants and rubbed her private area, and made her touch his private which was outside

the scope of Rule 801(d)(1)(D) SCRE and a violation of Rule 403, SCRE.



STATEMENT

Michael Elders and Shelly Elderé >halc>1 been niarried about sixteen years at the time of the
alleged incident, but had not lived together'in four years. They had two children- a fourteen-year-
old boy and twelve-year-old girl at the time of trial in 2011. App. 226, 11. 1 — App. 227, 11. 25.
When the minor girl was eight years old, she Began having visits with her father every other
weekend. Sometimes her brother went also. App. 228, 11. 1 — App. 229, 11. 23.

The minor téstiﬁed at trial that her father started touching her under her pants on her
private parts when she first started going to visit him. She finally told her mother who took her to
the police. App. 169, 11.' 7.— App. 176, 11. 17.

The minor’s mother, Shelly Elders, testified that her family had made allegations about
Elders “over a couple of years” but she did not react. This time she received a call from her sister
who told her that ;she had .heard fhat Elders was touching the minor “inappropriately.” When the
mother asked the minor about it and threatened to take her to the doctor, the child told her that
her father had touched her. The mother then took the minor to the police and then the hospital for
an exam. App. 230, 11. 1 - App. 232, 11. 25. | |

Elders was indicted for criminal sexual conduct with a minor first degree and committing
a lewd act on a minor. App. 540 — App. 545. On February 7, 28-March 2, 2011, Elders
proceeded to trial before the Honorable William P. Keesley and a jury. Elders was represented
by William Y. Rast, Jr., and the state was represented by Debra B. Moore. App. 1. At trial, the
minor testified, and the video of her fore'nsié interview at the Dickerson Center was bublished to
the jury. App. 169, 11. 7- 176, 11. 17; App; 198, 11. 18 - 24; App. 200, 11. 1 —App. 203, 11. 15.

Lysa Miller-Dupre was qﬁaliﬁed as'an éxpe’rt in forensic intervieWing and child abuse

assessment without objectioh by defense counsel. App. 191, 1. 21 — App. 194, 1l. 11. Miller-
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Dupre interviewed the minor on July 6, 2009 at the Dickerson Center, which was an advocacy
center where interviews were conducted for éhildren_ who were reported as being sexually
abused. The minor was ten at the time. App. 191, 11. 23 — App. 192, 11. 25; App. 198, 11. 18 — 24.
Miller-Dupre testified that the minor told her that her father had sexually assaulted her about a
year earlier. It happened in her father’s bed while her grandmother was sleeping in the same
room. App. 199, 11. 1 — App. 200, 11. 24.

The solicitor then asked Miller-Dupre, in hér opinion, was the minor’s disclosure
“affected by suggestibility or any type of coachiﬁg.” Miller-Dupre responded no. Theﬁ the
solicitor asked her if she had made any yecomméndations following the minor’s disclosure.
Miller-Dupré recommended the child receive evidence baséd therapy at fhe Dickerson Center.
App. 203,11. 4 - 10.

There was no objecﬁon by defense counsel. The DVD of the interview was then
published to the jury. App. 203, 11. 11 — 16.

Laurié Caldwell, a former employee of the South Carolina Law Enforcement Division
(SLED), was offered by the state to be qualified as an expeﬁ in forensic interviewing and child
abuse assessment. Defense counsel objected to her qualification as an expert because “there was
nothing in her testimony fo indicate that she would have a better opinion then somebody else.”
App. 300, 1. 1 — Ap. 303, 1l. 25. The judge qualified her as an expert in the field of child abuse
assessment. App. 322, 11. 22 — App. 323, 1. 10. The judge noted trial counsel’s “exception.” App.
324, 11. 1 — 5. Laurie Caldwell never talked with the minor chﬂd in this case. App. 332, 1. 18 —
24. During Cross examination she said in response to counsel’s question:

Q: An interviewer, a forensic interviewer, is not to determine whether or
not the child is telling the truth or lying? '



A: Yes, that’s part of our job is to render an opinion on whether or not the
child has given a credible disclosure.

Q: A forensic interviewer is supposed to determine whether or not the child
is telling the truth or not? .

A: Yes. We render our opinion of whether or not the child has given a
credible disclosure. : '

App. 335,11. 3 - 18.

| In her direct testimony; Caldwell testified primarily about delayed disclosure by children
of sexual abuse. App. 324, 1. 6 — App. 332, 1I. 13. Caldwell said specifically that children don’t .
tell ﬁght away especially “when it’s inside a unit like a family or a real trusted friend; there’s this
huge thing of secrecy.” App. 328, 1. 15 — 25. Caldwell also related that when the perpetrator
was someone the child trusted like a parent, the child felt trapped and learned to accommodate as
a means of survival. There was no objection by defense counsel to the testimony. App. 329, 1. 9
—-22.

Robin Baker was the emergency room nurse at Lexington Medical Center who performed
the sexual assault exams as-the SANE nurse at the time of this incident. App. 260, 1. 14 — App.
261, 11. 20. She was qualiﬁed as an expert in the» field of sexual assault examination. App. 263,
11. 24 — App. 264, 11. 2. |

She testified that she obtained the history from the child before the exam about what
happened. According to Robin Baker, the minor told her that she had been “sexually molested,
that someone, that her father had placed his finger down her pants and had started rubbing
around her private areas and that it hurt.” The minor also told her that it hurt to urinate. App.
265,11. 2 — App. 266, 11. 18.

The minor continued to tell the nurse that she was “just walking around and he just put

his hands down her pants.” The minor explained that her uncle, Johnny Hutto, saw it and got



“really, really mad.” The minot heard her uncle teli her father that “that’s not right because that’s
your daughter.” App. 266, 1. 19 - 25.

The nurse continued to ask thé minor questioris, and the child told her that the touching
hurt. The minor child told the nurse that her fathér made her touch his private parts under his
clothes. Then her father asked her if her friend, B.J., would play truth or dare with him. App.
267,11. 1 —23.

Robin Baker then testjﬁed about the physical exam she performed on the minor child.
She took photographs of the minqr’s Vaginai and anal areas. She found redness on the outside of
the vaginal area. She took four photographs of the redne'ss which wére admitted into evidence.
The trial judge ordered that these four photos-Exhibits 3 — 6, be sealed after the trial. App. 271,
1. 5 -App. 273, 11. 6. |

The nurse then explained the photographs and redness in detail. When asked for her
opinion, Robin Baker said‘ the trauma or injuries were “consistent with a sexual assault.” App.
273,11. 9 - App. 275, 11. 4. Then the nurse admitted that the trauma could have been caused by a
urinary tract infection if she had been diagnosed with such an infection but she had not. She
explained that it was the “rubbing friction” that caused the redness and irritation which made it
appear to be a sexual assault. App. 275, Il. 5 —App. 276, 1l. 11. The nurse also admitted that
feces on the area would irritate it. However, she stated that based on what the child told her and
the redness, her finding was that it was sexual abuse. App. 282, 11. 1 — App. 283, 11. 25.

The solicitor argued in her closing that the forensic interviewer, Miller-Dupre, believed
the minor child although the defense attorney said that she did not believe the child. Then the
solicitor argued that the most “compelling” withess‘ was Robin Baker, the SANE nurse. App.

386, 1. 1 — 22. The solicitor argued:



Mr. Rast made a big deal about Lysa Miller-Dupre doesn’t believe
the minor. She didn’t say that. She said she can’t make a
determination whether she’s telling the truth or a lie. But I asked
her: Was that interview problematic? And she said no. She does
believe her, ladies and gentlemen. Otherwise, the record would say
it was problematic. It wasn’t. o

I submit, ladies and gentlemen, our most compelling witness was
Robin Baker, the sexual assault nurse examiner. She told you, yes,
she has to get the history of the assault. That’s important to gather so
that when she looks at the physical evidence, they match the story
that’s given. : '

App. 386,11.3-17.

Elders did not testify at his trial. App. 2-App. 3.

The jury returned verdicts of guilty on the CSC with a minor first degree charge and the
lewd act charge of touching the genital area of a child. The jury found him not guilty of the lewd
act where he put the child’s hand on his penis. App. 417, 1. 12 — App. 418, 1. 19. The judge
sentenced Elders to thirty years on the CSC and fifteen years on the lewd act with both charges
funning concurrent. App.-424, 11. 16 — App. 425,11 5.

Elders filed a notice of appeal which he later withdrew. App. 548.

On August 2, 2012, Elders filed an application for post-conviction relief (PCR). The state
filed a return on March 15, 2013. An evidentiary hearing was held on August 14, 2013 before the
Honorable Edgar W. Dickson. Petitioner Elders was represented by Tristan M. Shaffer, and the
state was represented by J. Walt Whitmire. App. 439.

At this first PCR hearing, Elders did not testify but presented his claims of ineffective
assistance of counsel through his PCR attorney. App. 440. Elders claimed that his trial attorney
was ineffective for not objecting when tﬁe forensic interviewer improperly vouched for and

bolstered the credibility of the minor victim when the interviewer recommended the child receive

therapy and had not been coached. Basically, the interviewer said the interview was not



“problematic” which PCR counsel argued meant_ S}1e belicved the minor. App. 453, 11. 2 - 9;
App. 493, 11. 6 — App. 494, 11. 11; Supp. App. 2-3.

Elders” PCR attorney said trial counsel was ineffective for not objecting to the
intervieveer being qualified as an expert in forensic interviewing. App. 504; App. 510. Elders’
attorney argued that trial counsel was ineffective for not objecting to the hearsay statement of the
SANE nurse Which went beyond time and place as she said the child identified her abuser as her
father. App. 482, 11. 2 — App. 483, 1>1. 10; Supp. App. 2-3. Counsel also argued that the nurse said
there could have been other causes of the redness such as excessive wiping. App. 450, 1l. 1 —
App. 451, 11. 9.

Trial counsel testified at the PCR hearing that this was mainly a credibility case. Elders
said he was not guilty “the whole time.” Elders always wanted a trial. He wanted to prove that
the entire incident was “cencocted by his estranged wife and others.” App. 456, 1l. 16 — App.
458, 1. 21. Trial counsel admitted that he never consulted an expert, and did not hire an
investigator. App. 459, 11. 1 — App. 460, 11. 25. |

Trial counsel said that the forensic interviewer who interviewed the child did not say the
minor child wae telling the truth which left him room to argue that the child was not. However,
he admitted that he did not object when the interviewer said the child was not being coelched and
she recommended the child receive therapy. He admitted that those statements taken individually
could make the jury think the interviewer believed the minor child. He said it was up to the jury.
App. 466, 1. 1 — 24, When confronted about the interviewer not finding the interview
problematic, trial counsel said it could be argued that the expert interviewer believed the minor.

App. 467,11.1—18.



Trial courisel knew- that th@ law at the time of trigl was that an expert could not say if
someone is telling the truth or lyirg. App ;170, 11 ]- - 18 Trial counsel testified that he did not
object to the hearsay testimony of the. SANE nufse when she went beyond time and place in
telling that the minor said that her father molested' her. App. 482, 11. 10 — App. 483, 1. 22.

PCR counsel argued to the ccl>urt that trial counsel allowed the minor child’s credibility to
be bolstered through sevéral witnesses. App. 495, 11. 19 — App. 496, 11. 9.

On April 28, 2014, Judge Dickson issued an order denying Elders’ PCR apli)lication and
dismissing it with prejudice. App. 503 — App. 515. .Judge Dickson found that trial counsél was
not ineffective for not objecting to thebforensic interviewer because the “clinical professional”
did not bolster the victim’s testimony when she testified that she recommended therapy for the
child victim.

The judge ruled that Elders failed to meet his burden to prove trial counsel was
ineffective for not objecting to Miller-Dupre’é qualification as an expert in forensic interviewing
and child abuse assessment or for not objecting to portions of her testimony. The judge wrote:
“This court has never required an attorney to anticipate or discover changes in the law, or facts
which did not exist at the time of trial.’f App. 510. The judge wrote that the controlling law at the
time said any error qualifying Miller-Dui)re as an expert was harmless. App. 510

Judge Dickson also found that trial cQunsel was not ineffective for not objecting to the
SANE Nurse Baker testifying conce_ming‘her pre-examination interview with the minor victim
which went beyond time and place when the child identified her father as her aibuser. App. 510-
App. 511. The judge said an objection had to name specific grounds.

Elders’ PCR attorney failed to file a notice of appeal due to his “switching ofﬁces.” He

wrote a letter to that effect. App. 531, 11. 1 -25.



On November 7, 2014, Elders filed a second PCR application on the grounds that he was
denied his statutory right to an appeal from his first PCR. App. 516 — App. 522. The state filed a
return on March 17, 2015. An evidentiary hearing was held on April 23,2015 before the
Honorable Brooks P. Goldsmifh. Elders was represented by Anna R. Good, and the state was
represented by Walt Whitmire. App. 529. At this PCR hearing, PCR counsel explained to the
court that the first PCR at_tomey, Tristan Shaffer, had written a letter explaining that he had failed
to timely file an appeal due to his switching offices. App. 531, 11. 22 — App. 533, 1l. 11. The state
consented to “Austin relief” where Elders would receive a belated appeal from his first PCR.
App. 531, 11. 1 -21.

On January 4, 2016, Judge Goldsmith issued an order granting Elders a belated appeal

from his first PCR pursuant to Ausﬁn v. State, 305 S.C. 453, 409 S.E.2d 395 (1991). The judge

found that Elders did not knowingly and voluntarily waive his right to appellate review of his
first PCR order. A petition pursuant to Austin was filed accompanied by a petition for a writ of
certiorari on September 6, 2016. The Court of Appeals granted both petitions on April 11, 2018.

This brief of petitioner addressing Questions 1 and 3 as directed by the Court of Appeals follows.



ARGUMENT
L .

The PCR court erred in failing to find trial counsel ineffective for not objecting when the

forensic interviewer, Lysa Miller-Dupre, testified by giving her opinion that the minor/victim

had not been coached, was not affected by suggestibility, and recommended evidence-based

therapy for the minor at the Dickerson Center which was the advocacy center for children who

had been sexually abused which was improper bolstering and vouching of the minor’s

credibility.

In State v. Dawkins, 297 S.C. 386, 377 S.E.2d 298 (1989), the Supreme Court held that it
was improper for the prosecutor to ask the psychiatrist who had treated the child, victim in a
criminal sexual conduct with a minor case, if the symptoms of alleged child sexual abuse were

genuine. Although the court found it was error, it did not warrant a mistrial.

In State v. Jenning§, 394 SC 473,716 S>.E.2d 91 (2011), the Supreme Court ruled that the
error in admitting portions of the vfprensic interviewer’s interviews with the child victims of
sexual abuse which was inadmissible hearsay, was not harmless. The Court found that the
_ interviewer stated that each child had given a *“compelling disclosure of abuse” which was
improper vouching of the credibility of the victims, and the children’é credibility was the “most
critical determination of the case.” The éourf held: “For an expert to comment on the Veraéity of

a child’s accusations of sexual abuse was improper.” Citing State v. Dawkins, supra.

In Thompson v. State, Op. No. 27785 (filed March 21, 2018, Pet Rehearing pending), the
Supreme Court wrote that in a direct appeal the bright-line per se rule of finding prejudice when
trial counsel failed to object to inadmissible hearsay testimony which identified the defendant as the

perpetrator no longer controlled but that a harmless error analysis should be used. The Court cited
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State v. ’Jenninés, 394 S.C. 473, 716 S._E.2d 91 (2011), where the Court overruled Jolly to the extent
Jolly used the‘pve}:r se fule precluding-a“ﬁn.d‘ing of harmless error.

In Jennings, the Supréme 'Court' defined aﬁ e‘rr'o"r‘é?s harmless “when it éould not have
reasonably affected the result-of the trial.”

The Court in Thompson provided that in a PCR case, the defendant still had to prove
prejudice when trial counsel failed to obj ect to the inadmissible hearsay. The Court held that as part |
of the prejudice aﬁalysis’, the PCR couft and.reviewing court-had to consider the strength of the

state’s case without the inadmissible evidence to which trial counsel failed to object.

The Supreme Court in State v. Kromah, 401 S.C. 340, 737 S.E.2d 490 (2013), wrote that
“although an expert’s festimony theoretically is to be given no more weight by a jury than any
other witness, it is an inescapable fact that jurors can have a tendency to attach more significance

to the testimony of experts.”

In State v. Chavis, 412 S.'C. 1‘01, 771 .S.E.2d 336 (2015), a forensic interviewer, Gingef
Griggs, was qualified as an expert iﬁ child ébuse assessment. The Court did not reaéh the expert
issue on Griggs but fouhd error in Gﬁggs’ recommendation ;[hat Chavis not be ‘around the victim for
any reason. The Court ruled that this. recommeﬁdation could only be interpreted that Gﬁggs
believed the victim’s claim of sexual »a‘buse. The Court ruleci that this recommendation was

inadmissible as improper bolstering of the victim’s credibility.

In Briggs v. State, 421 SC 316, 806 S.E.2d 713 (2017), the Supreme Court afﬁ@ed the
PCR court’s grant of relief to Briggs. Briggs was convicted of criminal sexual conduct with a rrﬁnor
first degree. The Supremne‘ Court held that trieﬂ counsel’s failure to object to forensic interviewer’s
testimony that her role was to determine if tfle victim knew ’th.e difference between the truth and a lie

and to find out if something had happened was “deficient performance” by counsel. The Court also

11



found that tﬁal counsel Was ineffective ' when he asked interviewer during Ccross examination how
“she could déterminé if the victim was telling the truth.

Elders’ case is similar to Briggs on both of these issués. Trial counsel in Elders® case asked ‘
Lauﬁe Caldwéll who was qualified as an expert in child abuse assessment, if a forensic interviewer
was to determine whether or not a child was telling the truth or lying. The inter\fieWer of the child,
Miller-Dupre, testified that she recommended that the child receive evidence based therapy_which
. was telling the jury that she believed that something happened to the child.
However, Elders’ case is disti_nguished .from Briggs on the issue of the in_terviewerv stating
' that the child had not been coached.' In Briggs the Court found that defense vcounsel made coaching
the child an issue in his opening statement whén he said thét the mother of the child told everyone
who would listen that the child’s father was putting all of this in her head. The court found that the
state e‘li_cited the coaching testimény from'the interviewer to réspond to defense counsel’s making
coaching an issue in his oéening statement.

This was not the situation in Elders’ case. Trlal counsel waived opening in Elders’ trial.
There was no mention of coaching by trial cdunsel. i

The Supreme Court in Briggs cited Smith v. State, 386 S.C. 562, 689 S.E.2d 629 (2010),

where the Court found that trial counsel was ineffective for not objecting to testimony by the
interviewer that improperly bolstered the victim’s credibility. The interviewer in that case testified -
without objection that she found the victim’s statement believable and said the victim had no reason

to lie.

The Court of Appeals in State v. Brown, 411 S.C. 332, 768 S.E.2d 246 (Ct. App. 2015),
affirmed the trial court which qualified an expert in child abuse dynamics in the child sex abuse

case. The Court of Appeals ruled that this expert’s testimony concerning the general behavioral

12



characteristics of alleged child sex abuse victims did not improperly bolster the testimony of the
child victims. |

Mn is distinguished from Petitioner Eld@rs’ case in that the expert in Brown did not
interview the child victims, did not review any incident reports, and was not present for the victims’
testimony. In Elders, the expert was qualified as an expert in forensic interviewing and child abuse
assessment and interviewed the child.

Brown is also distinguished because Agent Caldwell, in Elders’ case, testified as-an expert
in child abuse assessment about the specifics of delayed disclosure and accommodation —not just in
general behavioral characteristics of alleged child sex abuse. These specifics were like the specifics
in Elders’ case.

The Supreme Court in Thompson v. State, supra, citing State v. Barrett, 299 S.C. 485, 386

S.E.2d 242 (1989), ruled that improper corroboration testimony that is merely cumulative to the
victim’s testimony, however, cannot be harmless, because it is precisely this cumulative effect
which enhances the devastating impact of improper corroboration. The Court in Thompsor} found
trial counsel ineffective for failing to object to inédmissible hearsay by the psychologist' and
caseworker; and for failing to object to the testimony of the psychologisf and detective as
impermissible bolstering. The Court also found that the defendant had proved pfejudice by trial
éounsel’s failure to object to the inadmissible hearsay and to the bolstering. |

In State v. Kromah, 401 S.C. 340, 737 S.E.2d 490 (2013), the Supreme Court found that the

testimony of the forensic interviewer of the young victim, that the victim had given a “compelling
finding of child abuse,” was the equivalent of the interviewer stating that the victim was telling the
truth, and thus was inadmissible in the prosecution for the infliction of great bodily injury upon a

child.
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Where ineffective assistanee of counsel is alleged as a ground for relief, the applicant must
prove that “counsel’s conduct so undermined the proper functioning of the adversarial process that

the trial cannot be relied upon as having produced a just result.” Strickland v. Washingfon, 466 USS.

668, 104 S. Ct. 2052 (1984); Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). The proper

measure of performance is whether the attorney provided representation within the range of

competence reqhired in criminal cases. Strickland v. Washington, supra; Butler v. State, supra.

A two-pronged test is usgd in evaluating allegations of ineffective assistance of counsel.
The applicant must prove that counsél’s performahce Was deficient and fell below reasonable
professional norms; and 'there is a reasonable probability that, but for counsel’s unprofessional

errors, the result would have been different. Cherry v. State, 300 S.C. 117-118, 386 S.E.2d 624

(1989).

A reasonable probability is a probability sufficient to undermine confidence in the outcome

of the trial. Ard v. Catoe, 372 S.C. 318, 331, 642 S.E.2d 590, 596 (2007); Johnson v. Staté, 325
S.C. 182,480 S.E.2d 733 (1997). |

Miller-Dupre’s opinion recommendations that the minor receive “evidence based therapy”
and was not coached indicated that Miller-Dupre believed that the minor was telling the truth. Trial
counsel had the benefit of the opinion in Dawkins. Counsel admitted that he knew an expert should
not vouch for the credibility of a witness.

In Dawkins v. State, 346 S.C. 151, 154; 551 S.E.2d 260, 261 (2001), the Supreme Court

found that the defendant was entitled to post-conviction relief where four witnesses testified
without objection regarding the victim’s out-of-court conversation with them concerning the

alleged abuse.
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In Elders’ cése, three “expert” witnesses gave testimony without objection that bolstered
the minor child’s out-of-court stéterhcnfs about abusé. Miller-Dupre, who was qualified as an
expert in forensic interviewiﬁg; Laurie Caldwell who Waé qualified as an expert in child abuse
assessment; and Robin Baker, the SANE nurse qualified as an expert in child sexual assault
examination. Miller-Dupre and Baker testified concerning the statements the minor child gave
them about the sexual abuse allegedly by her father.

Caldwell, who was qualified as an expert in child abuse assessment, provided-testimony
about delayed disclosure which ocqurred in Elders’ case. The minor child had told the forensic
interviewer f[hat the abuse occurred a year earlier. Caldwell also testified that the disclosure was
more secretive when it was inside the family as with a parent which was the situation with
Elders. This testimony about child sexual abuse was so similar to the élleged abuse in Elders’
case that it amounted to bolstering of the minor’s credibility.

Caldwell’s testimony that the job of the forensic interviewer was to provide an opinion on
whether “the child had provided a credible disclosure” served to validate the bolstering opinion
of Miller-Dupre when she said the minor needed therapy and there were no problems with the
interview.

Trial counsel had the benefit of knowledge of the ruling in State v. Dawkins, supra, and

Dawkins v. State, supra, regarding witnesses and expert witnesses vouching for the credibility of

the minor victim. Counsel should also have known about the issue raised in State v. Jennings,
supra, as Jennings’ trial was obviously héld prior to Elders’ trial as the opinion in Jennings was
published September 19, 2011 which was only a few months after Elders’ trial. |

The credibility of the child was tﬁe primary issue in Elders’ case. Trial attorney described

it as a “credibility case” as it depended on who the jury believed. To have three experts vouch for
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the credibility of the child was extremely prejudicial to Elders, and not harmless error as it most
likely affected the outcome of the triai. As the Supieme Court stated in Kromabh, the opinion of
experts cannot help but have an effect on the jury as their opinions tend to carry more weight.
The PCR judge erred in believing that trial counsel objected to the hearsay testimony that
went beyond time and place. The PCR judge in his order was referring to counsel’s objection
when the nurse said the child told her that her father wanted to know if her friend, B.J ., would
play “truth or dare” with him. App. 267, 1l. 16 — App. 268, 1. 21. The PCR court erred in not
ﬁndiﬁg trial counsel ineffective for allowing the bolstering of great magnitude to occur in Elders’

case without an objection. This bolstering was extremely prejudicial to Elders.

16



ARGUMENT,
2.

The PCR court érred in failing to find trial counsel ineffective for not objecting to the

hearsav testimony by the SANE nurse, Robin Baker, who testified that the minor told her in the

pre-screening interview that she had been sexually molested by her father who had placed his

finger in her pants and rubbed her private area, and made her touch his private which was outside

the scope of Rule 801(d)(1)(D) SCRE and a violation of Rule 403, SCRE.

Rule 801(d)(1)(D),” SCRE, providesj that the svexual assault victim’s prior consistent
statements limited to time and place of alleged incident are not hearsay, if victim testifies at trial and
is subject to cross-examination. It allows other witnesses to testify that victim complained of assault,
but only as to time and place; it speciﬁéally cifqumscribes such testimony by excluding details or

particulars. State v. Jeffcoat, 350 S.C. 392, 565 S.E.2d 321 (Ct. App. 2002); citing Rule 801(d) (1)

(D), SCRE; Sanchez v. State, 351 S.C. 270, 569 S.E.2d 363 (2002).

In State v. Jeffcoat, supra, the Court ruled that Rule 801(d) (1) (D) does not allow a witness

* to testify as to identity of alleged perpetrator if the victim testifies. In Sanchez v. State, supra, the

Supreme Court ruled that trial counsel was ineffective for not objecting to the testimony of the
mother and father of the child victim that Sanchez was the perpetrator because it was hearsay
testimony since it went beyond time and place. o

In Jolly v. State, 314 S.C. 17, 443 S.E.2d 566 (1994), the Supreme Court reversed the trial
court’s denial of Jolly’s PCR application because trial counsel was ineffective for failing to object to
witness’ hearsay testimony that the alleged victim ‘had told the witness that the defendant had

sexually assaulted her as the testimony was not limited to time and place of the assault.
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In Thompson v. Sta_t’e,r Op. No. 27785 (ﬁled March 21,. 2018), ----S.E.2d ---, 2018 WL
1401180, the Supreme Court wrote that in a direct fappeai the bright-line per se rule of finding
prejudice when trial counsel failéd to object to inadmissible hearsay testifnony which identified the

defendant as the perpetrator no longer controlled but that a harmless error analysis should be used.

- The Court cited State v. Jennings, 394 S.C. 473, 716 S.E.2d 91 (2011), where the Court overruled

Jolly to the extent Jolly used the per se rule precluding a finding of harmless error.

The Court proVided that in a PCR case, the defendant still had to prove pfejudicé when trial
counsel faﬂed to object to the inadrﬁissible hearsay. The Court held that as part of the prejudice
analysis, the PCR court and reviewing court had to consider the strepgth of the state”é case without
fhe inadmissible evidence to which t'rial counsel failed to object.

In Peﬁtioner Elder’s case, the only significant evidenée against Elders was the testimony of
the child. The SANE nﬁrse admitted ‘_[hat the redness in the vaginal area could have been caused by
excessive wiping or a urmary tract infection. She found that it consistent with sexual assault based
on what the child told her. App. 282, 11. 1 — App. 283, 1l. 25. The cousin, Johnny Hutto, only saw
the cﬁild sitting in' her father’s lap in the truck when he was teaching ﬁer to drive. Hutt(; admitted
that he saw no improper touéhing. A’ép. 292, ll.l 1 - App. 298, 11. 17.

Where: in_effective assistan;:e of counsel is alleged as a ground for relief; the applicant must

prove that “counsel’s conduct so undermined the proper functioning of the adversarial process that

the trial cannot be relied upon as having produced a just result.” Strickland v. Washington, 466 U.S.
668, 104 S. Ct. 2052 (1984); Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). The proper

measure of performance is whether the attorney provided representation within the range of

competence req\iired in criminal cases. Strickland v. Washington, supra; Butler v. State, supra.
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A two-pronged test is used in evaluating allegations of ineffective assistance of counsel.
The applicant must prove that counsel’s performance was deficient and fell below reasonable

professional norms; and there is a reasonable probability that, but for counsel’s unprofessional

errors, the result would have been different. Cherry v. State, 300 S.C. 117-118, 386 S.E.2d 624
(1989).

A reasonable probability is a probability sufficient to undermine confidence in the outcome

of thé trial. Ard v. Catde, 372 S.C. 318, 331, 642 S.E.2d 590, 596 (2007); Johnson v. State,.325
S.C. 182, 480 S.E.2d 733 (1997).
" The PCR court erred in failing to find trial counsel ineffective for not objecfing when the
SANE nurse, Robin Baker, testified that the child told her that her father had molevstedvher and
described in detail what he allegedly did to her which was beyond time and place. Therefore, it was
hearsay evidence. The nurse’s opinion that the redness was the result of a sexual assault meant she
believed the child. This was bolstering the credibility of the minor victim; was cumulative to the
child’s testimony and the testimony of the forensic interviewer, Miller-DuPre; and was prejudicial
to Elders. It was not harmless error as Robin Baker was qualified as an expert which heightened her
credibility with thé jury even though an expert’s testﬁﬁony was supposed to carry no more weight
than ény other witness.

The fact that Robin Baker testified that the history from the child was important to be sure-

the physical exam and the child’s story matched was extremely prejudicial and indicated that she

believed the child. -
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CONCLUSION

Based on the above, Petiticnei’s &onvictions and setitences should be vacated, and the case

remanded for a new trial. -
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