THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM GREENVILLE COUNTY
Court of Common Pleas
The Honorable Charles B. Simmons, Jr., Master-in-Equity

Civil Action No. 2015-CP-23-05935
Appellate Case No. 2018-002052

Jeanne AL BUrton, TrUSTEE . ..ooii e e

V.

Triad Grading, LLC, ..o, Respondent.

RESPONDENT’S RETURN TO MOTION FOR SUPERSEDEAS
AND PRELIMINARY INJUNCTION

The Respondent Triad Grading, LL.C., (“Triad” or “Respondent™) herewith files its Return
to the Appellant’s Motion for Supersedeas and Preliminary Injunction as follows:!

BACKGROUND

Triad is a grading contractor located in Greenville County, South Carolina. In 2015, it
failed to respond to an adversarial action brought by Appellant (“Trustee’) seeking the return of
funds paid to Triad by the bankrupt party prior to declaring bankruptcy. Judgment was entered
against Triad in Tennessee for $170,654.42. That judgment was subsequently domesticated in

South Carolina, and after a delay by Appellant, supplemental proceedings were begun. On April

1 Triad recognizes that the Court will not have a complete Record on Appeal at this early stage of
the appellate process. In an effort to address that concern, an appendix of relevant filings is
attached hereto Exhibit “A”.



26, 2018, this Court issued an order which allowed Appellant (“Trustee”) to freeze certain funds
of Triad (the “Frozen Funds®).

On September 12, 2018, this Court took testimony on this matter as to the disposition of
the Frozen Funds. Triad contended that the majority of its funds were subject to the lien rights of
their suppliers, subcontractors, and materialmen, who under S.C. Code §29-7-10 possess a first
lien right on monies paid to a general contractor. An accountant on behalf of Triad testified that a
review of the Triad financial records indicated a gross profit margin of 18%. 82% of the Frozen
Funds were thus subject to lien claims.

Triad further argued that the loss of the Frozen Funds would jeopardize its ability to remain
open through the slow winter months, and that its 36 employees would lose their livelihood if 1t
had to suspend operations.

Triad further provided testimony to the Court that it had made a number of offers to Trustee
to resolve the matter, but was rebuffed.

The Trustee offered no testimony to rebut the risk of Triad’s closing, and did not dispute
that Triad’s subcontractors, suppliers and materialmen were entitled to a first lien on proceeds held
by a general contractor.

Following the Court’s ruling in favor of Triad, but before a written order could be issued,
Trustee filed a Notice of Appeal and Motion for Preliminary Injunction. Although the Court of
Appeals advised Trustee that the appeal was premature in the absence of a written order, Trustee
would not dismiss the appeal. Triad filed a motion to dismiss the appeal, to which Trustee filed
no response. Seven weeks after the Notice of Appeal was filed, the Court of Appeals dismissed it.
Thus, the trustee’s premature and legally defective filing prevented enforcement of the court’s

order for almost two months.



Following dismissal of the Trustee’s appeal, a written order was signed by the Court.
Trustee then filed a new Notice of Appeal. That same day, Respondent filed a motion to lift the
automatic stay imposed by Appellant’s Notice of Appeal of the same date. As required by SCACR
241(d)(1), that motion was made to the lower court. At a hearing held on November 14, 2018,
Judge Charles B. Simmons, Jr. again exercised his discretion and ordered the stay lifted. Appellant
requested no protective terms at that hearing, and when Judge Simmons issued his order on
November 21, filed no motion for reconsideration as to any such request for relief. Instead, it filed
yet another Notice of Appeal, and shortly thereafter, the motions to which this Return is made.

DISCUSSION

1. APPELLANT’S MOTION FOR SUPERSEDEAS IS PROCEDURALLY DEFICIENT
AND SHOULD BE DENIED.

Under SCACR 241(d), a movant for a writ of supersedeas is obligated to provide the
appellate court with specific information:
a. A verification from client (SCACR 241(d)(3);

b. A certified copy of the order (id.);

c. A copy of the Notice of Appeal (id.); and
d. A showing that the application for relief was made to the lower court (SCACR
241(d)((4)(O).

None of these matters were filed with the Court. For that reason alone, Appellant’s

supersedeas motion should be denied.

2. APPELLANT’S MOTION FOR SUPERSEDEAS IS SUBSTANTIVELY DEFICIENT
AND SHOULD BE DENIED.

To the extent that Appellant intends her motion as a request for a writ of supersedeas rather
than for review of Judge Simmons’ order lifting the automatic stay, it is fatally defective. The

procedure set forth in SCACR 241 obligates Appellant, in the absence of extraordinary

(S



circumstances, to make such a motion to the lower court, as Respondent in fact did. Appellant
does not even attempt to make a claim of extraordinary circumstances in her brief, but instead
presents a stew of stream of consciousness arguments, some apparently related to a supersedeas
motion, some to an unmade petition for review of the lower court’s order lifting the stay, and some
to the requirements for a preliminary injunction. Because it filed no request for a writ to the lower
court, and made no claim that extraordinary circumstances made that step unnecessary, the motion
for supersedeas must fail.

Appellant’s motion is also fatally flawed in its very nature: a supersedeas motion is only
available in cases not involving the general rule that the filing of a Notice of Appeal triggers an
automatic stay. Respondent points to no statute, no court rule, and no case law that would support
its unstated contention that the lower court’s most recent order is not in fact subject to stay and
could have been enforced. This is significant primarily in that when Appellant served the bank
holding the Frozen Funds with the Notice of Appeal on November 21, 2018, counsel for Appellant
contended that the automatic stay applied, doubtless in an effort to prevent the bank from
complying with that order.? While it is difficult to parse out the reasoning behind these inconsistent
positions, it is clear that Appellant is deeply offended by, and complains bitterly about, the lower’s
court willingness to use its statutorily mandated discretion to “pick a winner”, unless, presumably,

the court picks Appellant.

2 Appellant’s counsel’s email to Bank’s counsel is attached hereto as Exhibit “B” and reads
in pertinent part as follows: “Pursuant to Rule 241 of the SCACR, the matters decided in the order
and the relief ordered therein are automatically stayed”.



3. APPELLANT SHOULD HAVE FILED A PETITION FOR REVIEW OF THE COURT’S
ORDER LIFTING STAY, NOT A NOTICE OF APPEAL.

Appellant’s filing of a Notice of Appeal in response to an order lifting the automatic stay
is equally problematic. Were that the correct procedure in response to either an order lifting stay
or granting supersedeas, then the aggrieved party would then have to file a request, again with the
lower court, for relief in order to comply with SCACR 241(d)(1). The next step would be yet
another Notice of Appeal, and another trip to the lower court. The parties would never be able to
progress to an appellate review of the lower court’s order.

The procedure which should have been followed is clear. SCACR 241(d)(1) requires the
initial filing with the lower court. SCACR 241(d)(2) progresses logically: “After the lower court
has ruled, any party may petition the appellate court... for review of this order.” If it were the
intent of the appellate rules for that ruling to trigger a Notice of Appeal, it would have been simple
for it to so state. Had Appellant filed a petition for reviéw, instead ofﬁling a Notice of Appeal, she
might not have fallen into the procédural abyss in which she now finds herself.

4. HAD APPELLANT FOLLOWED THE CORRECT PROCEDURE BY FILING A
PETITION FOR REVIEW OF THE COURT’S ORDER LIFTING STAY, THAT
PETITION SHOULD HAVE BEEN DENIED.

Substantively, what does Appellant argue Judge Simmons did wrong in lifting the
automatic stay? In effect, she claims that he decided that the continued viability of a judgment
debtor is a greater right than the collection of a judgment. In so arguing Appellant significantly,
and intentionally, misstates Judge Simmons’ rationale and ruling. Even a cursory review of the
November 5 Order makes it clear that Judge Simmons was seeking to balance the competing
interests presented by the parties, and to bring about a just result. A review of his ruling makes it
clear that, in the absence of any willingness whatsoever on the part of Appellant to negotiate, Judge

Simmons was crafting a means by which not only would Appellant’s judgment be paid, but by



which that could be accomplished without the needless destruction of Respondent’s business. The
statute upon which Appellant relies, S.C. Code §15-39-410, plainly gives the court discretion to

make such a decision;

“The judge may order any property of the judgment debtor, not exempt from
execution, in the hands either of himself or any other person or due to the judgment
debtor, to be applied toward the satisfaction of the judgment, except that the
earnings of the debior for his personal services cannot be so applied.”

(emphasis added)

Judge Simmons was well aware that one of the factors to be considered in lifting the
automatic stay was the possibility that a contested issue would become moot without such an order.
His ruling expressly addresses the issues of possible mootness:

The Court’s ruling specifically intended to prevent Trustee from forcing Triad to,

in effect, starve to death during the slow winter months. If a stay of enforcement of

the Court’s order is not lified, Trustee, by ils delay and its filing of an appeal, will

have accomplished precisely what the Court sought to prevent. If Triad has to go

out of business while the appeal is pending, the issue contested by the parties will

be moot, and Trustee, which has yet to seek to do equity, will have forced an

inequitable result into being. This Court can prevent that. (November 21, 2018

Order Lifting Automatic Stay, p. 3)

Appellant’s reframing of the mootness issue does not withstand scrutiny. She claims that
the disbursement of the funds would render moot her desire to learn the answer to whether her the
court could rule that a judgment debtor’s continued viability is superior to a judgment creditor’s
right to collect that judgment. That contention ignores the fact that the Court’s ruling in requiring
periodic payments by Respondent allows for both the survival of the debtor and the payment of
the creditor. A slight reframing of the issue sets it in correct perspective, and resolves the issue of

mootness: Does the Court’s ruling render moot Appellant’s ability to collect its judgment? The

answer is a resounding no.



-

5. APPELLANT’S MOTION FOR PRELIMINARY INJUNCTION IS MERITLESS AND
SHOULD BE DENIED.

Appellant’s effort to argue her right to a preliminary injunction is, at best, muddled,
probably because of the inapplicability of such pretrial motions to this post-trial matter. Before
addressing the merits of the motion itself, Respondent would first contend that no such argument
1s necessary, simply because if the Appellant’s request for supersedeas or review of Judge
Simmons’ November 21, 2018 order is granted, she will effectively have the relief an injunction
would otherwise provide. Nonetheless, a brief review of the several reasons an injunction is
inappropriate must be undertaken.

First, is the Appellant “highly probable” to succeed on the merits, as she claims? In the
usual application of requests for injunctive relief, no hearing on the merits of the movant’s claim
has yet to be held, so some prediction of success must be offered. In this case, however, the
Appellant argues against a carefully considered ruling of a respected South Carolina judge with
almost thirty years on the bench. Judge Simmons heard the testimony, judged the credibility of the
witnesses, and considered and rejected each legal argument made by Appellant. As is appropriate
for a Master in Equity, he then balanced the equities in crafting an order which would seek to
address the concerns of both sides. For Appellant to contend that she is highly likely to succeed,
she must argue that the statutory basis for Judge Simmons’ ruling, S.C. Code §15-39-410, supra.,
eliminates any use of discretion. Since the operative verb in that statute is “may”, not “shall”, that
argument seems somewhat less than highly probable.

Second, Appellant has no chance of showing the existence of irreparable harm sufficient
to meet the stringent requirements of South Carolina law. Its entire argument on that critical topic
is “if the monies are released to Respondent, the likelihood that Appellant will ever be able to

satisfy its judgment is in doubt.” (Appellant’s Motion for Supersedeas, p. 5). If the best argument



Appellant has on irreparable harm is that its ability to get paid is “in doubt”, Respondent sees little
need for further discussion on this topic.

Third, if the Court accepts that Appellant has shown the likelihood of irreparable harm, the
next step is for the Court to balance the likelihood of irreparable harm to the movant against the

likelihood of harm to the non-moving party. See Rockford Mfg, Ltd. v. Bennett, 296 F.Supp. 681

(D.S.C. 2003). How does that scale tip in this case? Respondent has provided the lower court with
sworn testimony that without the funds in question, it lacks the ability to survive the slow winter
months. What testimony has Appellant presented as to the irreparable harm she will suffer? None.
No testimony, no affidavit, not a single morsel of evidence has been presented by her either to the
lower court or in support of this motion that would allow such a balancing to be conducted. Instead,
Appellant seemingly argues that it is entitled to a zero-sum application of the law, and that its right
to collect a judgment is far superior to the Respondent’s right to operate. In the harsher world of,
say, Tennessee bankruptcy practice, such cruel calculations may be commonplace. When,
however, Appellant enters a process in which equities are balanced, such a calculation must fail

miserably.’

3 One overlooked relevant fact in both the calculation of irreparable harm and the balancing
of the respective harms is contained in one of the seminal documents in this matter. In 2016, the
Appellant asked the Tennessee Bankruptcy Court to approve the hiring of a Tennessee firm to
collect foreign default judgments, and authorized a contingency fee of 60% if litigation was
required. Yes, 60%. That the Appellant could request such a grossly excessive fee for its counsel,
and then claim that its right to collect the judgment is superior to a company’s continued viability
is ample evidence that (1) she is perfectly willing to risk monies flowing to the bankruptcy estate
by seeking to pay excessive fees to counsel, and (2) any Trustee who will seek such exorbitant
fees to be paid at the expense of the creditors to the bankruptcy estate has no basis for seeking
equitable relief that would primarily benefit an attorney not even handling the litigation. See Order
to Employ Counsel, attached hereto as Exhibit “C”.



6. APPELLANT SHOULD BE REQUIRED TO POST A SUPERSEDEAS BOND IN THE
EVENT ANY RELIEF IS GRANTED.

Respondent has consistently maintained that lack of access to the funds in question would
cause the ultimate irreparable harm: the destruction of its business. It is thus difficult to suggest a
specific amount of a surety bond which would compensate Respondent should the Court grant
Appellant’s request for relief. Respondent suggests nonetheless that any relief in favor of
Respondent be conditioned upon the provision of a surety bond of no less than three times the
amount of the judgment in question, and that the bond be payable to Respondent or its Liquidating
Trustee.

CONCLUSION

Respondent seeks, overtly, the destruction of Appellant, largely for the benefit of its
Tennessee counsel. It sought to do so at the lower court and was rebuffed. On appeal, it seeks
that destruction again, with arguments flawed both procedurally and substantively. All of the relief
réquested should be denied.

Respectfully submitted,

DEVLIN &PARKINSON, P.A.

v

John Ij\Devlin, Jr., S.¢. Bar No. 1667
Christdpher R. Antley, S.C. Bar No. 13631
P.O. Box 10387

Greenville, South Carolina

(864) 242-4050 (phone number)

(864) 242-427 (facsimile number
john.devlin@devlinparkinson.com
crantley(@devlinparkinson.com

Attorneys for the Respondent
Date: November 28. 2018
Greenville, SC
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EXHIBIT “A”

APPENDIX OF SELECTED FILINGS

Order on Supplemental Pleadings filed November 5, 2018;
Trustee’s Notice of Appeal filed November 5, 2018;
Triad’s Motion to Lift Stay and for Expedited Hearing filed November 3, 2018; and

Order lifting Automatic Stay.



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF GREENVILLE ) C.A.NO.: 2015-CP-23-05935
Jeanee A. Burton, Trustee, )
)
Petitioner, )
) ORDER ON SUPPLEMENTAL
VS, ) PROCEEDINGS
)
Triad Grading, LLC, )
)
Respondent. )
)

L BACKGROUND

This matter came to be heard on September 12, 2018 on Judgment Creditor Jeanee A.
Burton (“Trustee)’s previously filed Rule to Show Cause. Trustee appeared through its attorney
Townes B. Johnson, III. Judgment Debtor Triad Grading, LLC ( “Triad”) appeared through its
attorney, John R. Devlin, Jr. of Devlin & Parkinson.

This is a collection case of a judgment arising out of a bankruptcy action in the State of
Tennessee. At the first of several hearings in this matter, Triad, a local grading contractor, was
allowed by the Court to proceed pro se in an effort to resolve the matter. Following a hearing, an
Order was filed April 26, 2018 which froze most of Triad’s assets (“Frozen Funds”), including
its primary operating account, and allowed the parties time to attempt to resolve the matter. That
Order noted that any Frozen Funds “may ultimately be applied toward” the judgment. See, Order
at p. 2. (emphasis added). The parties soon thereafter appeared before the Court again concerning
the impact of the April 26 Order on the ability of Triad to continue its business and based upon
Triad’s having filed a motion in the Bankruptcy Court in Tennessee attempting to set aside the
original order in Bankruptcy Court. In an Order filed June 18, 2018, the Court allowed Triad the

option to post a surety bond or pledge real property in order to allow Triad access to the funds in
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its operating account. The Order also lifted the other provisions of the Order of April 26, 2018.
Then, by Consent Order filed June 29, 2018, the parties agreed that the $175,000.00 in Triad’s
operating account at South Sate Bank would stay frozen until further order of the Court.
Following this Order, the Court directed that Triad would be required to retain local counsel. At
that point, Mr. Devlin was retained by Triad.

The parties appeared before the Court yet again on September 12, 2018 in an effort to
resolve the issues presented and to address the impact of the above Orders on Triad’s ability to
continue its regular business operations. !

II. LEGAL ISSUES

Petitioner Trustee argues that S.C. Code 15-39-410, requires that the Court order all

Frozen Funds be immediately released to Petitioner in satisfaction of its judgment. That statute

reads in full as follows:

The judge may order any property of the judgment debtor, not exempt from
execution, in the hands either of himself or any other person or due to the
Jjudgment debtor, to be applied toward the satisfaction of the judgment, except

that the earnings of the debtor for his personal services cannot be so applied.
(emphasis added)

Triad contends that the above statute grants discretion to the Court to issue such orders,
and pointed out to the Court that, because its only income was derived from grading projects, its
funds were subject to a first lien in favors of laborers, subcontractors, suppliers, and materialmen
and were otherwise obligated to operating expenses such as payroll, taxes, etc. As relates to the
“first lien” argument, Triad contends that position is supported by S. C. Code 29-7-10, which

states as follows:

! The Court issued its oral Order from the Bench on September 12, 2018. Prior to a written Order being filed,
Plaintiff filed an appeal. Pursuant to Defendant’s motion to dismiss, the South Carolina Court of Appeals dismissed
the appeal on October 31, 2018. This Order addresses the issues raised in the hearing held September 12, 2018.

2
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Any contractor or subcontractor in the erection, alteration, or repairing of

buildings in this State shall pay all laborers, subcontractors, and materialmen

Sfor their lawful services and material furnished out of the money received for the

erection, alteration, or repairs of buildings upon which such laborers,

subcontractors, and materialmen are employed or interested and such laborers,

as well as all subcontractors and persons who shall furnish material for any

such building, shall have a first lien on the money received by such

contractor...

(emphasis added)

III. TESTIMONY

At the September 12 hearing, Triad offered testimony from its construction manager
Scott Clement, and from CPA Pete Tiffany. Clement testified that as a result of the loss of access
to the Frozen Funds, Triad had been forced to rely on loans and deferred payment plans with
vendors in order to maintain its cash flow. He further testified that Triad had 36 employees, and
that its ability to remain open and continue to employ those individuals has been jeopardized by
the earlier Orders and would be even more severely jeopardized by the loss of all of the Frozen
Funds. He further testified that Triad’s profit margin was in the range of 15% to 18% in a good
year, but that as a result of a downturn in its workload, the company had not made a profit in
2018.

Clement further testified that prior to the hearing, Triad had sought to negotiate a
resolution to the judgment by offering a $50,000 initial payment with ten subsequent monthly
payments of $10,000. That offer was rejected by Trustee and immediate payment in full of the
judgment’s full balance was demanded. The Court also notes that, throughout these proceedings
and while proceeding pro se, Triad has made multiple good-faith attempts to settle the matter

with Petitioner, several of which involved a substantial initial payment followed by significant

monthly payments.

(U]

GE€6G0£CdOGLOZHASYD - SVITd NOWWOD - 3TTANIIHD - WV GZ:L L SO AON 810 - A3 N4 ATTVIINOYHLID3T3



Tiffany was offered as an expert in business valuation and forensic accounting. Tiffany,
who has outstanding qualifications and stated that he has testified as an expert on many
occasions, was retained by Triad’s counsel as an independent expert to perform a forensic review
of Triad’s records and current business status and viability both with and without access to the
Frozen Funds. He testified that he had reviewed the books and records of Triad, and presented
summaries to the Court of a comparison of Triad’s income statements and balance sheets for
2017 and 2018. In his expert opinion, the documents and business records he examined and
reviewed supported Triad’s contention that its survival has been and will continue to be severely
and significantly jeopardized by the loss of the Frozen Funds. Tiffany further testified that his
review of the records showed a gross profit margin of 18%. In other words, that only 18% of the
funds in the operating account were gross profit belonging to Triad and that the remaining 82%
were funds belonging to suppliers, sub-contractors, employee wages, taxes, etc.

Trustee offered no testimony or evidence.

IV. FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Court finds that Triad, while subject to a final judgment against it, is not a wrongdoer
as are the vast majority of judgment debtors. It breached no contracts. It committed no torts.
Instead, it worked for, billed, and was paid by a contractor who subsequently went into
bankruptcy. The fact that the payment it received from that contractor was later claimed by the
Bankruptcy Court as a preferential payment casts no shadow of wrong on Triad. Rather, it was

the first domino to fall that ultimately led to the Tennessee judgment and the collection efforts

herein. It would thus be inequitable to allow the Trustee’s collection efforts to force Triad to

close its doors when equitable alternatives exist.
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The Court further finds that the testimony presented by Triad’s witnesses, both at the
September hearing and at earlier hearings, has been credible and worthy of serious consideration.
Triad’s agents and principals appear to have been forthright at every hearing and have attempted
in many ways to resolve the matter and still remain in business. Petitioner’s response appears to
have consistently been “pay in full and pay right now.”

The Court concludes that the Frozen Funds, as funds received by Triad in the ordinary
course of business and held in its general operating account, are impressed with a first lien as
noted above and are otherwise payable as employee wages, taxes, etc. The evidence established
that at least 82% of the Frozen Funds do not represent Triad’s gross profit or funds it is otherwise
entitled to. Thus, the Court finds that except for the 18% noted above, the other 82% of the
funds in the operating account should not and cannot be properly considered as “property of the
judgment debtor”. See, 15-39-410. The uncontroverted evidence presented establishes this fact
and supports this conclusion.

The Court further concludes that pursuant to S.C. Code 15-39-410, it has the discretion to
take into account the matters presented to it by a judgment debtor in determining what part of the
Frozen Funds are to be applied to the judgment. In this case, it is the Court’s determination that
18% of that amount should be so applied. That sum is $31,500.00.

The Court further concludes that inasmuch as Triad has indicated a willingness to pay
down the balance of the judgment at the rate of $10,000.00 per month, it should do so, beginning
on the 15" of the first month following the payment of the $31,500.00 set forth above, and
continuing thereafter on the 15" of each month, or the first business day thereafter. Candidly,
and as argued by Petitioner, there is some degree in risk that, due to business reasons beyond its

control, Triad may not ultimately be able to pay the full judgment amount. From all evidence
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reviewed by the Court, this risk is minimal. However, the greater risk is that the full and
immediate payment of the judgment amount to Petitioner from the Frozen Funds will likely
result in the closure of Triad and the loss of employment by 39 employees. In this balancing of
the competing interests, the scale tips clearly and persuasively in favor of the result the Court is
reaching.

The Court further concludes that South State Bank, as holder of the Frozen Funds, shall,
upon presentation to it of this Order, promptly remit the sum of $31,500.00 to Trustee by check
payable as directed by Trustee’s counsel, and shall immediately thereafter release the remaining
funds to the unfettered use of Triad.

AND IT IS SO ORDERED.

JUDGE’S ELECTRONIC SIGNATURE ON PAGE TO FOLLOW.
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Greenville Common Pleas

Case Caption: Jeanne A Trustee Burton vs. Triad Grading LLC
Case Number: 2015CP2305935

Type: Order/Supplemental Proceedings Order

And It Is So Ordered!

s/ Judge Charles B. Simmons, Jr. (3023)

Electronically signed on 2018-11-05 10:24:02 page 7 of 7
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) .
COUNTY OF GREENVILLE ) C.A. NO.: 2015-CP-23-05935
Jeanee A. Burton, Trustee, )
)
Plaintiff, ) )
) MOTION FOR (A) LIFTING OF
VS. ) AUTOMATIC STAY AND
) MEMORANDUM IN SUPPORT; AND
Triad Grading, LLC, ) (B) FOR EXPEDITED HEARING
)
Defendant. )
)

TO: TOWNES B. JOHNSON, III., ESQ., Attorney for the Plaintiff:
YOU WILL HEREBY TAKE NOTICE that the Defendant/Respondent (“Triad”), by and

through its undersigned counsel, will move on the first available date before the Honorable Charles
B. Simmons, Jr., for an order lifting the automatic stay of the Court’s order of November 5, 2018.

Both motions are based on the following:

FACTUAL BACKGROUND

On April 26, 2018, this Court issued an order which allowed Plaintiff/Appellant
(“Trustee”) to freeze certain funds of Triad (the “Frozen Funds™).

On September 12, 2018, this Court took testimony on this matter as to the disposition of
the Frozen Funds. Triad contended that the majority of its funds were subject to the lien rights of
their suppliers, subcontractors, and materialmen, who under S.C. Code §29-7-10 possess a first
lien right on monies paid to a general contractor. An accountant on behalf of Triad testified that a
review of the Triad financial records indicated a gross profit margin of 18%. 82% of the Frozen

Funds were thus subject to lien claims.
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Triad further argued that the loss of the Frozen Funds would jeopardize its ability to remain
open through the slow winter months, and that its 36 employees would lose their livelihood if it
had to suspend operations.

Triad further provided testimony to the Court that it had made a number of offers to Trustee
to resolve the matter, but was rebuffed.

The Trustee offered no testimony to rebut the risk of Triad’s closing, and did not dispute
that Triad’s subcontractors, suppliers and materialmen were entitled to a first lien on proceeds held
by a general contractor.

Following the Court’s ruling in favor of Triad, but before a written order could be issued,
Trustee filed a Notice of Appeal and Motion for Preliminary Injunction. Although the Court of
Appeals advised Trustee that the appeal was premature in the absence of a written order, Trustee
would not dismiss the appeal. Triad filed a motion to dismiss the appeal, to which Trustee filed
no response. Seven weeks after the Notice of Appeal was filed, the Court of Appeals dismissed it.
Thus, the trustee’s premature and legally defective filing prevented enforcement of the court’s
order for almost two months.

Following dismissal of the Trustee’s appeal, a written order was signed by the Court.
Trustee then filed a new Notice of Appeal. This motion followed.

LEGAL ARGUMENT

S. C. Code §15-39-410, by its plain meaning, gives the Court discretion in how to resolve
such situations. In this matter, it is clear that Trustee believes the Court has no such discretion, and
that the word “may” in that statute can only mean “shall”. The Court, however, took into account

the terrible impact a mechanical application of the statute would have, and in its capacity as a Court
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of Equity, exercised its discretion in ruling that of the Frozen Funds, only 18% were to be released
to the Trustee.

Under SCACR 241(a), it is the general rule that, except under certain circumstances, the
service of a notice of appeal stays the relief ordered in the appealed order. SCACR 241(c)(2),
however, allows for such an automatic stay to be lifted in order to prevent a contested issue from
becoming moot. The Court’s ruling specifically intended to prevent Trustee from forcing Triad to,
in effect, starve to death during the slow winter months. If a stay of enforcement of the Court’s
order is not lifted, Trustee, by its delay and its filing of an appeal, will have accomplished precisely
what the Court sought to prevent. If Triad has to go out of business while the appeal is pending,
the issue contested by the parties will be moot, and Trustee, which has yet to seek to do equity,
will have forced an inequitable result into being. This Court can prevent that.

As to Triad’s request for an expedited hearing, the power to grant such relief is set forth in
SCRCP 6(d). Triad contends that every day burned up by the normal pace of litigation brings it a
day closer to having to close its doors, and seeks the Court’s assistance in avoiding that result.

DEVLIN & PARKINSON, P.A.

BY: s/John R. Devlin, Jr.

John R. Devlin, Jr., S.C. Bar No. 1667
P.O. Box 10387

Greenville, South Carolina

Phone: (864) 242-4050/ Fax: (864) 242-4277
John.devlin@devlinparkinson.com

Attorneys for the Defendant

Date: November 5, 2018
Greenville, South Carolina
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF GREENVILLE ) C.A.NO.: 2015-CP-23-05935
Jeanee A. Burton, Trustee, )
)
Plaintiff, )
) ORDER LIFTING AUTOMATIC STAY
vs. )
)
Triad Grading, LLC, )
)
Defendant. )
)

The Defendant Triad Grading, LLC’s Motion to Lift Automatic Stay came to be heard
on November 14, 2018. For the reasons set forth herein, the relief requested is granted.

FACTUAL BACKGROUND

This matter has a long and tortured history. Triad Grading, LLC (“Triad”) is a grading
contractor which received a payment for work performed from an entity which subsequently
went into bankruptey in Tennessee. When the bankruptcy trustee brought a claim for an alleged
preferential payment, Triad failed to respond, and a judgment was entered against it. That
Judgment was subsequently domesticated in South Carolina, and supplemental proceedings
commenced. On April 26, 2018, this Court issued an order which allowed Plaintiff/Appellant
(“Trustee”) to freeze certain funds of Triad (the “Frozen Funds™).

On September 12, 2018, this Court took testimony on this matter as to the disposition of
the Frozen Funds. Triad contended that the majority of its funds were subject to the lien rights of
their suppliers, subcontractors, and materialmen, who under S.C. Code §29-7-10 possess a first
lien right on monies paid to a general contractor. An accountant on behalf of Triad testified that a
review of the Triad financial records indicated a gross profit margin of 18%. 82% of the Frozen

Funds were thus subject to lien claims.
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Triad further argued that the loss of the Frozen Funds would jeopardize its ability to
remain open through the slow winter months, and that its 36 employees would lose their
livelihood if it had to suspend operations.

Triad further provided testimony to the Court that it had made a number of offers to
Trustee to resolve the matter, but was rebuffed.

Trustee offered no testimony to rebut the risk of Triad’s closing, and did not dispute that
Triad’s subcontractors, suppliers and materialmen were entitled to a first lien on proceeds held
by a general contractor. |

It was this Court’s ruling that the holder of the Frozen Funds was to remit 18% of the
amount held, (approximately $31,500) to Trustee, and to thereupon release the remaining funds
to the unfettered use of Triad. The Court further ordered Triad, as if had offered to the Court to
do, to make substantial monthly payments to Trustee in reduction of the judgment.

Following the Court’s ruling in favor of Triad, but before a written order could be issued,
Trustee filed a Notice of Appeal and Motion for Preliminary Injunction. Although the Court of
Appeals advised Trustee that the appeal.was premature in the absence of a written order, Trustee
would not dismiss the appeal. Triad filed a motion to dismiss the appeal, to which Trustee filed
no response. Seven weeks after the Notice of Appeal was filed, the Court of Appeals dismissed

.it. Thus, Trustee’s premature filing prevented enforcement of the court’s order for almost two
months.

Following dismissal of Trustee’s appeal, a written order was signed by the Court on
November 5, 2018. Trustee filed a new Notice of Appeal that same day. Triad’s motion to lift the

automatic stay followed.
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APPLICABLE LAW

This Court’s ruling, both from the bench in September, and in its written order of
November 5, is premised in part on S. C. Code §15-39-410, which, by its plain meaning, gives
the Court discretion in how to resolve such situations:

The judge may order any property of the judgment debtor, not exempt from

execution, in the hands either of himself or any other person or due to the

Judgment debtor, to be applied toward the satisfaction of the judgment, except

that the earnings of the debtor for his personal services cannot be so applied,

(emphasis added)

In this matter, it is clear that Trustee believes the Court has no such discretion, and that
the word “may” in that statute can only mean “shall”. This Court, however, took into account
the terrible impact a mechanical application of the statute would have, and in its capacity as a
Court of Equity, exercised its discretion in ruling that of the Frozen Funds, only 18% were to be
released to the Trustee.

Under SCACR 241(a), it is the general rule that, except under certain circumstances, the
service of a notice of appeal stays the relief ordered in the appealed order. SCACR 241(c)(2),
however, allows for such an automatic stay to be lifted in order to prevent a contested issue from
becoming moot. The Court’s ruling specifically intended to prevent Trustee from forcing Triad
to, in effect, starve to death during the slow winter months. If a stay of enforcement of the
Court’s order is not lifted, Trustee, by its delay and its ﬁliﬁg of an appeal, will have
accomplished precisely what the Court sought to prevent. If Triad has to go out of business while
the appeal is pending, the issue contested by the parties will be moot, and Trustee, which has yet
to seek to do equity, will have forced an inequitable result into being. This Court can prevent

that.
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HOLDING
It is this Court’s order that the automatic stay applicable to appealed judgments of this
type should not be enforced against its November 5 order, so as to avoid the risk of the relief
granted therein becoming moot. Failure to grant such relief, according to the only testimony in
front of the Court and as more fully set forth in previous orders, is likely tantamount to a judicial
closure of Triad. It is therefore ruled as follows:

1. Any previous order of this Court allowing funds of Triad Grading, LL.C to be frozen are
hereby lifted and of no further force and effect;

2. Upon presentation of this order to South State Bank, said bank shall within 24 hours of
said presentation, remit 18% of the Frozen Funds to Trustee. Trustee shall enter a Partial
Satisfaction of Judgment in each court in which the judgment may have been entered.

3. South State Bank shall immediately thereafter release the remaining funds to the
unfettered use of Triad. Any failure to comply with this Order shall be treated as
contempt of court.

AND IT IS SO ORDERED.

ELECTRONIC SIGNATURE PAGE TO FOLLOW
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Greenville Common Pleas

Case Caption: Jeanne A Trustee Burton vs. Triad Grading LLC
Case Number: 2015CP2305935

Type: Order/Lift Automatic Stay

And It Is So Ordered!

s/ Judge Charles B. Simmons, Jr. (3023)

Electronically signed on 2018-11-21 11:17:33  page 5 of 5
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EXHIBIT "B"

Laura Kirwan

From: Townes Johnson <tjohnson@sc.legal>

Sent: Wednesday, November 21, 2018 1:11 PM

To: marshall. minton@southstatebank.com

Ca Pete McKenna; David Cafas; Jeanne; Kimberly Hamilton; Chris Antley; John Devlin;
Michelle Morgan '

Subject: Re: Triad Grading Hold

Attachments: 11.21 NOA.pdf

Marshall -

Please be advised that Plaintiff Jeanne A. Burton, Trustee is appealing Judge Simmons' order of today wherein
the automatic stay of the prior appeal was lifted. The Notice of Appeal has already been filed and is being
served locally on the Bank.

Pursuant to Rule 241 of the SCACR, the matters decided in the order and the relief ordered therein are
again automatically stayed.

Regards,

Townes Johnson

Townes B. Johnson 111

B TowNESs B. JoHNsow 1T, LLC
i ATTORNEY ATL AW

(Q) B64-757-4899 | (C) 8464-325-2528 | (E) tiochnsen@se,legal
Mailing: PO Box 9246 | Greenville, SC 29604

Physical: Bank of America Buiiding, Suite 302

Website | Blog | vCard

PRIVILEGED AND CONFIDENTIAL: This electronic message (including any attachments) is intended only for the use of the individual or entity to which it is addressed and
may contain information that is attorney-client privileged, may be confidential work product, or may be exempt from disclosure under applicable law. If the reader of this message
is not the intended recipient or thc cmployee or agent responsible for defivering the message to the intended recipient, you are hereby notified that any dissemination, distribution
or copying of this communication is wrongful, is strictly prohibited, and may subject you to civil liabitity. If you have received this communication in error, please immediately

notify us by telephonc at 864-757-4899 or by retumn e-mail, and desiroy any copies (electronic, paper, or otherwise) that you may have of this communication.

DEBT COLLECTOR: This firm collects debts for mortgage lenders and other creditors. Any information obtained will be used for that purpose. However, if you have previously
received a discharge in bankrupltey, this message is not and should not be construed as an attempt to collect a debt, but only as an attempt to enforce a lien.

IRS CIRCULAR 230 NOTICE: Any stateiments regarding tax matters made herein, including any attachments, are not formal tax opinions by this firm, cannot be relied upon or
used by any person to avoid tax penalties, and are not intended to be used or referred to in any marketing or promotional materials. Moreover, any tax advice contained in this e-
mail or any attachment hereto is not intended to be used, and cannot be used, to avoid penalties posed under the Internal Revenue Code.




@{{d‘k‘ﬁm EXHIBIT "C"

Keith M. Lundin
U.8. Bankruptcy Judge

Dated: 5/10/2016

IN THE UNITED STATES BANKRUPTCY COURT FOR THE
MIDDLE DISTRICT OF TENNESSEE

AT NASHVILLE
IN RE: )
) Case No: 3:12-07918
WT DUBOIS CONSTRUCTION, INC., ) Chapter 7
) Judge Lundin
Debtor. )

ORDER TO EMPLOY COUNSEL

Upon consideration of the notice and motion of Jeanne A. Burton, Trustee, for authority to
employ Thompson Burton, PLLC in connection with the above-styled matter (the “Motion™), and
it appearing that David P. Cafias, Justin Campbell and all members in the firm of Thompson
Burton, PLLC, are duly admitted to practice in this Court, and represent no interest adverse to this
estate, and no objections having been filed;

And it appearing to the Court that employment of counsel in this matter is necessary; It is
hereby

ORDERED that Jeanne A. Burton, Trustee, is authorized to employ Thompson Burton,
PLLC to represent her in the administration of the above-styled estate.

IT 1S FURTHER ORDERED that The Trustee is authorized to retain Thompson Burton,
PLLC’s services related to the collection on the default judgments on a contingency basis as follows:
(i) collection of default judgments against Tennessee entities or individuals on a one-third
contingency without litigation, 40% contingency of a negotiated court-approved compromise and
settlement, or 50% contingency after litigation in state or federal court and (ii) collection of default
judgments against entities or individuals outside Tennessee on a 50% contingency without litigation,
55% contingency of a negotiated court-approved compromise and settlement, or 60% contingency
after litigation in state or federal court. The Trustee authorized to remit to Thompson Burton, PLLC
the described contingency fee at the time of payment of any default judgment.

Counsel for the Trustee will make application to the Court for approval of all other fees.

Case 3:12-bk-07918 Doc 329 Filed 05/11/16 Entered 05/11/16 09:08:12 Desc Main
Document  Page 1 of 2




L)

I’This Order was signed and entered electronically as indicated at the top of the first page.l

APPROVED FOR ENTRY:

/s/ Jeanne A. Burton
Jeanne A. Burton, Trustee
95 White Bridge Road
Suite 512

Nashville, TN 37205
Telephone: 615-678-6960
Fax: 615-678-6961
Jjeanne.burton@comecast.net

This Order has been electronically
signed. The Judge's signature and
Court's seal appear at the top of the
first page.

United States Bankruptcy Court.

Case 3:12-bk-07918 Doc 329 Filed 05/11/16 Entered 05/11/16 09:08:12 Desc Main

Document  Page 2 of 2



THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM GREENVILLE COUNTY
Court of Common Pleas
The Honorable Charles B. Simmons, Jr., Master-in-Eq

RE@EEVE
Civil Action No. 2015-CP-23-05935

Appellate Case No. 2018-002052 NOV 3.0 2019

9C Cou o Appeals

................................................................................................. Appellant,

Jeanne A. Burton, Trustee
v,

Triad Grading, LLC, ..ot Respondent.

CERTIFICATE OF SERVICE

I certify that on November 28, 2018, I have served the following with a copy of the
Respondent’s Return to Motion for Supersedeas and Preliminary Injunction by depositing
same in the United States Mail, postage prepaid and properly addressed as follows:

Townes B. Johnson, 111, Esq.
Townes B. Johnson, III, LLC
P. O. Box 9246

Greenville, SC 29604

Attorney for Appellant

S

Laura Kirwan

Legal Assistant to John R. Devlin, Jr.
Devlin & Parkinson, P.A.

P. O. Box 10387

Greenville, SC 29603



JOHN R. DEVLIN, JR.

E. BROWN PARKINSON, JR.

CHRISTOPHER R. ANTLEY
LORI E. JOLLY"

*ALSO ADMITTED IN GEORGIA

DeVLIN & PARKINSON, P A.

ATTORNEYS AT LAW

POST OFFICE BOX 10387
GREENVILLE, SOUTH CAROLINA 29603-0387
www.devlinparkinson.com

November 28, 2018

PHONE (864) 242-4050
FAX (864) 242-4277

STREET ADDRESS:
27 CLEVELAND STREET
SUITE 20t
GREENVILLE. SC 2960

The Honorable Jenny Abbott Kitchings
Clerk, Court of Appeals

P. 0. Box 11629

Columbia, South Carolina 29211 NOV 30 2014

RE:  Jeanne A. Burton, Trustee vs. Triad Grading, LL.C SC COUI’t Oprpea[S
Appellate Case No. 2018-002052

Dear Ms. Kitchings:
Please find enclosed Respondent’s Return to the Appellant’s Motion for Supersedeas and
Preliminary Injunction that we would appreciate you filing with the Court in connection with the

above matter.

[ would also appreciate it if you would return a clocked-in copy of the same to our office
in the enclosed envelope.

Should you have any questions, please give me a call.

Sincerely

John R. Devlin, Jr.
JRDIJnilk
Enclosures

cc: Townes B. Johnson, 111, Esq. (w/enclosures)
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