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notice of entry of the final order on November 21, 2018.

, B. Moody, Equire
Office of Leah B. Moody; LLC
235 E. Main Street, Suite 115

Post Office Box 1015
Rock Hill, South Carolina 29731

Other Counsel of record:

Janell H. Gregory, SC Attorney General’s Office
. Rembert C. Dennis Building

Post Office Box 11549

Columbia, South Carolina 29211-1549

(803) 734-3970




IN THE STATE OF SOUTH CAROLINA
In The Supreme Court DEC 03 2018

S.C. SUPREME COURT

APPEAL FROM YORK COUNTY
Court of Common Pleas

The Honorable Roger E. Henderson, Presiding in York County

Case No. 2015-CP-46-0941

Jomar Antavis Robinson, #281722,........c.cc..... Appellant,

V.
-State of South Carolina, .............Respondent.
PROOF OF SERVICE

I certify that I have served the Notice of Appeal on Janell H. Gregory by
depositing a copy of it in the United States Mail, postage prepaid, on H‘Zﬂ , 2018,
addressed to its attorney of record, Janell H. Grego SC Attorney General’s

B. Mocgdy, E§e{ulre

L Office of Leah B. Moody, £LC
235 E. Main Street, Suite 115

Post Office Box 1015

Rock Hill, South Carolina 29731

NovemberZﬁ 2018

Cc Jomar Antavis Robinson
Janell H. Gregory, Esquire, SC Attorney General’s Office
The Honorable David Hamilton, Clerk of Court, York County
Sharon Graham, SCCID



ArLaN WiLson
ATTORNEY GENERAL

November 15,2018

Yc_)rk, South Carolina 29745-0649

£
&
. 5
The Honorable Da\{id Hamilton - f o

Clerk of Court, York County .

Post Office Box 649 ! p= D
: e T
& o

~t

Re: Jomar Robinson, #281722 v. State of South Carolina

2015-CP-46-0941

Dear Mr. Hamilton:

Enclosed please find the original Order of Dismissal, signed by the Honorable Roger E.
Henderson, in the above-captioned case for filing in your office. Please forward a time stamped

copy back to our office for our file. :

Sincerely, | |
R

anell H. Gregory
Assistant Attorney General
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cc: Leah B. Moody, Esquire (without enclosure)
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STATE CF SOU:I‘H CAROLINA ) IN THE COURT OF COMMON PLEAS
) SIXTEENTH JUDICIAL CIRCUIT
COUNTY OF YORK )
} CASENO.: 2015_-CP-46-0941
) N
JOMAR ROBINSON, #281722 ) MOTION AND ORDER INFORMATION
’ : Plaintiff, ) FORM AND COVERSHEET
Vvs. ) e
)
STATE OF SOUTH CAROLINA ) ~
Defendant.
efendant. ) 2 g
Plaintiff’s Attorney: , Defendant’s Attorney: =Y
Leah B. Moody, Bar No. Julie A. Coleman, Bar No. ____ =\
Address: Address: =
Post Offlce Box 1015 Post Office Box 11549 =
Rock Hill, South Carolina 29730 Columbia, South Carolina 29241
Phone: ____ Fax Phone: Fax e
E-mail: Other: E-mail: Qther:

[ IMOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and IIT)
XIFORM MOTION, NO HEARING REQUESTED (complete SECTIONS IT and III)
[X[PROPOSED ORDER/CONSENT ORDER (complete SECTIONS Hand 0I)

'SECTION I: Hearing Information

Nature of Motion:

Estimated Time Needed: _ . Court Reporter Needed; [ JYES/X] NO
: SECTION H: Motion/Order Type

[[]Written motion attached

[X|Form Motion/Order

I hereby move for relief or action by the court as set forth in the attached proposed order.

g 3L Qo ( E@S %Fz@ . . October 25, 2018
SigRature of Attorney for [ ] Plaintiff /] Defendant Date submitted

SECTION III: Motion Fee

[] PAID ~ AMOUNT: §
[] EXEMPT; ] Rule to Show Cause in Child or Spousal Support
(check reason) [] Domestic Abuse or Abuse and Neglect
] Indigent Status [ State Agency v. Indigent Party
[C].Sexually Violent Predator Act .. [X} Post-Conviction Relief
[} Motion for Stay in Bankruptcy
] Mation for Publication [[] Motion for Execution (Rule 69, SCRCP)
] Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter:
[] Other:
JUDGE'S SECTION
[] Motion Fee to be paid upon filing of the attached | JUDGE CODE
order.
[] Other: Date: ,
CLERK'S VERIFICATION

Collected by: Date Filed:
[] MOTION FEE COLLECTED: §
[] CONTESTED — AMOUNT DUE: §

SCCA 233 (11/2003)



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF YORK )  SIXTEENTH JUDICIAL CIRCUIT
| ) _
Jomar Robinson, #281722, ) 2015-CP-46-0941
Applicant, ) e
[ A
. ) <
V. ) o
: ) ORDER OF DISMISS =
) B
State of South Carohna ) NE S
) (:,;3 T
‘ Respondent. )
)

This matter comes before the Court by way ofa post-convrctton rehef (PCR) apphoa’non
| filed on March 27 015 Respondent subrmtted its Return on March 8, 2017 An evidentiary
hearing was convened on April 17, 2018, at the Yorlc County Courthouse. 'Applicant was present
at the hearing and was represented bsr Leah Moody; Esqujre. Respondent was-represented by .
Assistant Attorney General Justin Hunter of the South Carolina Attorney General’s Office. "
At the eV1dent1a1y hearmg, Apphcant testlfied on his own behalf and presented teshmony
from Chnstopher Mﬂls Esqune (“Tnal Counsel”) Respondent presented testimony from Jim
Morton Esquire. This -Court had before it the records of the York County Clerk of Court
regarding the subJect convmtlons Apphcant's appellate records Apphcant's records from the
South Carohna Department of Correctlons the tnal trausenpt and the pleadmgs The Court ﬁnds
" as follows: |
'L PROCEDURAL HISTORY
The records before thrs Court indicate Jomar Robinson: (“Apphcant”) is presently
conﬁned in the South Carohna Department of Correctlons pursuant 10 orders of commltment of
the York County Clerk of Court. Apphcant was indicted at the September 2010 term of the York

County Grand Jury for possession of cocaine base with intent to distribute in proximity of a park
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(2008~GS'-46-3141), possession with intent fo distribute crack cocaine (2008-GS-46-3142),
resisting arrest (2008-GS-46-3143), carrying a pistol unlawfully (2008-GS-46—3‘1 44), and
possession of marijuana (2008-GS-46-3145). Christopher Mills andv Jim Morton, Esquires, )
represented him. On February 9-11, 2009, Trial Counsel proceeded ;co a trial in Applicant's
absence before the Honorable Lee S. Alford after which Applicant was found guilty as indicted.
Applicant and his counsel came before the court for sentencmg on March- 12 2009 Judge
Alford sentenced Applicant to imprisonment for life without parole for possession of cocaine
with intent to disu'ibute in proximity of a park, twenty-three years for possession with intent to
distribute crack cocaine, one year for resisting arrest, one year for carrying a pistol unlawfully,
and one year for possessmn of manjuana. All sentences were to run concurrenﬂy

A tunely Notice of Appeal was ﬁled on Apphcant's behalf and an appeal was perfected.

The South Carolina Court of Appeals affirmed Apphcant's convm‘aon and sentence. State v.

Robinson, 396 S.C. 577, 722 S.E Zd 820 (Ct App. 2012) Appheant ﬁled a Petition for
Rehearmg, which was denied by the Court on March 29, 2012 -

On June 8, 2012, Applicant filed and served a Petltlon for Wnt of Cert1ora11 on one of the
two issues presented on appeal to the Court of Appeals and Respondent subm1tted a Retum to the
Petition for Wit of Certiorari on June 15, 2012. : The Soutlhl.Ceroli'?e Sﬁp;eme Court granted the
Petition for Writ of Certiorari by order dated August 7, 2013. The Supreme Court affirmed

" Applicant's convictions as modified by an opinion filed November 12, 2014. The femitﬁtur was -
sent December 2, 2014, . |

On February 12, 2013, Applicant filed his first application for i)osf;coovicﬁon relief

(2013-CP-46-0455). By an order dated Tune 24, 2013 and filed July 8, 2013, the Honorable John
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C. Hayes, III, dismissed-the application without prejudice as Appiicant's direct appeal was still
pending. This application follows.
| I. ALLEGATIONS
In his second and current application, Applicant alleges th?.t he is being held in custody
- unlawfully for the following rea;sdns:

1, Inaﬂectwe assistance of counsel: ; '

a. "Trial counse! was ineffective for not suppressmg the drugs on the
grounds that the d:ugs were mixed with (co-defendants) drugs, in the same
‘evidence: bag, causing the drugs to be tampered with, and therefore

. . tainted."
b.  "Trial counsel was ineffective for not requesting a directed verdict on the
_ grounds that the drugs were mixed with (co-defendants) drugs, in the same
evidence bag, causing the drugs to be tampered with, and therefore
tainted.”

c. "Trial counsel was-ineffective for ot asking for a mistrial due to the fact’
that the grounds that the drugs were mixed with (co-defendants) drugs, in
the same evidence bag, causing the’ drugs to be tampered with, and

- therefore tainted."

d. "Trial counsel was ineffective for feu]mg to subpoena owner of apartment
to show that I had a legal right to be on the premmes

e. "Trial counsel was ineffective for introducing marijuana during hlS Cross-
examination."

f. "Trial counsel was meffectlve for not mvestlgatmg to see if I was properly -
charged."

g. "Trial counsel was ineffective for not pomtmg out government witnesses

perjury."
‘I, SUMMARY OF RELEVANT TESTIVONY PRESENTED
| Applicant's testimony
Af the‘ evidentiai;y hearing, Abpﬁcant testified he met with both of his attorneys first in
9008 at the courthouse after he was arrested, and they discussed the charges, the situation, and
héw it ﬁappened. He sfa;ted ihey met'égain on two other occasions and discussed a plea offe_r
from the State. Applicarit stated his attdméys told him that he was offered a ﬁfteen- year sentence

in the plea deal, but he had to testify for the State as part of the deal, and if he did not testify in
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court fo placﬁe someone else at the scene of the crime, he would get life without parole. Applicant
testified that at their second meeting, he and his attorneys discussed Whether he was ready to go
to trial or instead wanted to take the plea. |
Applicant testified he did not see any of the documents in his discovery, but he got a copy
of his file and his motion. He stated most of his meetings w1th Trial Comrsel were phorle_calls.
He testifiéd that he" gave Trial Counsel the namies :of witnesses to investigate, -including the
proprietor of the building, who could "testlfy that he had actually stayed at the property where he
was arrested the night before the ¢ cnme Applicant testified Trial Counsel failed to subpoena the
owner of the apartrnent building to show he had a reasonable expectatlon of pnvacy because he
| was visiting a close friend at the apartment. Applicant testified that he was arrested because a
narcotics officer set up e sting, and they searched five cars before they approached h1m on the
po1ch of the home and asked for his ID. He stated they then trred to seamh him, but he baclced
away, they grabbed him, they “tussled,” and he then ran away and was a1rested Apphcant stated
that law enforcement said they found all the drugs that mght in Apphcant’s Jaclcet pocket, but’
some of them were someone else’s drugs. Applicant admltted he only had the “loose” crack
cocaine, not the eleven individually wrapped bags of crack, which resulted in his life sentence.
Applicaﬁt téétiﬁed that Trial Counsel should have mioved toi-'suppr‘es‘s:'-the lco-defendant—?s
drugs on grounds that they were not his, and they were all mixed in the evidence bag after their
arrest. He stated the original drug analysis report was mcons1stent from the begmnmg He stated
Trial Counsel questloned the chemist about the report at tnal but then he backed off it and
should have challenged it more, Apphcant testified Trial Counsel should have requested a
mistrial based on the drugs being mixed together, as shown through the testimony.of the officer

and the chemist. He stated Trial Counsel was ineffective for introducing marijuana as evidence at
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irial because Trial Counsel admitted Applicant had marijuana, which made Applicant loolk
guilty, ApplicpatStated he discussed this with Trial Counsel, and counsel tqld him he was going
to use it to negate the .officer’s claim that he smelled marijuana, which is why the officer
approached the porch in the first place.b

Applicant testified Trial Counsel was ineffective for failing to investigate if he was
properly charged. He opined that it was impossible for him to have two. bags of cocaine 1f law
enforcement also arrested and charged another person for having a bag\ of crack cocame, too. He |
stated Trial - Counsel should have challenged the w1tnesses on their inconsistent testimonies.
Applicant testified he .was never told about a second plea offer for 12 to 16 years in October of
2008, and he only knew about a fifteen year offer He stated he rejected the ﬁfteen year plea
offer because he thought that fifteen years was a long t1me for ]nm to take for lum and for
someone else. Appli.eant.testiﬁed that he was absent at the trial because he was afraid his
attorﬁey was going to do a bad job.f

| Trial Counsel’s testimony

At the evidentia‘rjr hearing, Trial Counsel Christopher Mills testiﬁed he has precﬁced law
since 1986. He stated that his good friend, attemey Jim Morton, volunteered to second chair this
case because Morton rea.lizedithe case was serious and 1mportantand he wanted to help. Trial
Counsel testified that he received the first plea offer for fiftesn years frem Selicitor Jennifer
Colton for a second offense, but Applicant rejected the _oﬂ"er. Trial Coensel testified that there
was a second pleei offer from Solicitor E.B. Springs for 12 years that‘ v».'ou‘ld require Applicant to
testlfy for the State in a-murder trial, and he discussed this offer with Apphcant He testlﬁed that, '
they were both offended by the offer and Apphcant clalmed he did not see what the State

thought he saw in the murder case. He testified he specifically read the E.B. Springs email to
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Applicant when they discussed the plea. He stated Applicant was not scared of going to court
and did not want to take the plea offer.

Trial Counsel teétiﬁéci that Applicant was adamant he was not present during the murder
and he would not testify for' the State in the murder case because he had pothing to offer the
_ State. He stated they discussed the benefits of taking the plea offer, but Applicant told him he
was not“g'io'uirg fo take it Bécauééf he wouldnot testify for the State.

Trial Counsel testified that during his.representation, Applicant’s. position was that he
was not el\;en wearing a jacket on the night of the crime, and he wanted to'go to trial. He stated
ﬂus was 1helr defense, which he hoped would be successful because the State did not even have
the jacket they claimed they found all the drugs in. Trial Counsel testified they had difficulty
contactmg the w1tnesses He stated he interviewed co-defendant Patton, but he changed his
stories mu1t1ple umes and was unreliable. He testified their theory of the case was that the pohca
had a stakeout, and they stopped a car and fmmd a gun. The police then cla:med to smell green
marijuana, came up to the porch where Apphcant was standing, glabbed Apphcant searched
him, and when he ran they found drugs in the jacket he left behind. However, the Sjcate did not
have the jacket, and Wituesses said Applicant was not wearing a jacket that day.

' Tnal ':Cfrb‘uﬁée'lz testified that hada hearmg ‘on Novermber 10;where they received ngt_icc of

~-the State s intent to seek life without parole. Trial Counsel testified that the problem was that
Apphcant was not present for trial. Because of this, he was not there to testify to the jury about
the porch and he could have testified about his possessory mterest at the pre-tnal suppression
hearing, but he was not there to do so. Trial Counsel did not have any notes about. grounds for
this argﬁnient, but if Applicant had told him he did have grounds for a possessory interest, he

would have allowed him to argue it. He explained that another problem with his presence at the
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apartment where he was searched is that Applicant did not have a girlfriend at the.t particular’
apartment—his girlfriend Lived in a different building, and they were just hanging outon a porch
at that time. He stated that they would have rade a judgment call about whether Appﬁcant
should testify or not if he had appeared for trial, and he may not have tesﬁﬁed beceuse he had a
prior record.

Trial Counsel explamed that he entered- the marijuana at trial t.o prove his point that you
could not smell it, which showed the police really did not smell marijuana before they searched
Applicant’s jacket. He testified that they did not admit it was Applicant’s marijuana. He stated _he
did this because the drugs were coming into evidence anyway, because he had moved to suppress
them but his motion Was:deeied. He opined that Applicant’s absence from the trial handicapped
his sup'preSsibﬁ motion more than anything. He explained that in York County they do ﬁot allow
yoﬁ to have a separate suppression hearing, and you must have -the hearing immediately before
et | |

Trial 'Counsel tesﬁﬁéd he never: looked at eo—defendantPattoﬁ"s drugs to see vs.;hat they
.found on him. He stated the. ev1dence seized had Applicant’s name on it, and included two bags
of cocaine and marijuana. He explamed that he could have made an argument that the drugs were
comingled but he'had o basis to back it up end no evidence that they. were p}aced in the same
bag, and most importanﬂy, this argument was inconsistent with his theory that Applicant had no
drugs on him. Their theery was that all of tﬁe drugs were planted on him, and none of it was his.
Trial Cdunsel testified that he does not know ‘wﬁy Patton would have plec_l guilty to trafﬁcking if
law enforcement did not: have any drugs to pin on him. He stated there wae also a plaeﬁc bottle

found W1th four pieces of crack inside that pight, and that is probably what Patton was charged
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for. Trial Counsel testified that he was able to get law enforcement to admit they never saw
Applicant walk to the car to sell drugs. |

Trial Counsel testified that he investigated witnesses, but none of them could gst_ablish
thaf Applicant had a privacy interest in the aparttflent. He stated Applicant was just visiting a .
friend, hanging out on a porch. Trial Counsel stated that he did not speak to Applicant’s
girlffiend; but she ‘was ot there and she lived in another apé.fhneht in the same.complex. He
stated he had not been given any information that Applicant had a privacy interest in the
apar@ent. )
| | Jim Morton's testimanjr

'. At the evidentiary hearing, attorney Jim Morton testified he-.voluntee,red_to- help Trial
Counsel with this case if he could. He stated he was 1ot involved in this case as Trial Counsel
was but he was a soundmg board for strategic decisions. He testified he. and Tnal Counsel spoke
to potential wn:nesses who were present at the crime scene and went to the crime scene in their
investigation.'Mdrton testified their defense was to argue that Applicant was Just-.hangmg out
with other people at the apartment that night and the police rushed up on him with no cause.
Their strategy was to argue that they had no right to rush Applicant, they had no articulable
susp1c1on that crlmmal act1v1ty was afoot, and they did not teally-find these drugs -on Applicant.
"~ IV. APPLICABLELAW -

In a post-conviction relief action, the applicant has the bmﬂen of pfoving the’allegaﬁons
in the épplication. Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).
Where ineffective assistance of counsel is alleged as a ground for relief, the Applicant must

prove that "counsel’s conduct so undermined the proper functioning of the' adversarial process
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that the trial cannot be relied upon as having produced a just result.”" Strickland v. Washington,
466 U.S. 668, (1984); Butler, 286 S.C. 441, 334 S.E.2d 813 (1985).

The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. .‘Courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable

professional judgment. Butler, 286 S.C. 441; 334 S.E.2d 813 (1985). The applicant must

overcome this presumption to receive relief, Ch.en'v v. State, 300 S.C. 115, 386 S.E.2d 624
o).

Courts use a two-pronged test in evaluating allegations of ineffective assistance ‘of
counsel. First, the Applicant must prove that counsel’s performance was deficient. Under this
prong, attorney perforlﬁance' is measured by its "reasonableness under professional norms."-
b_h_emg 300 S.C. at 117, 385 S.E.2d at 625 (citing Strickland). Second, counsel’s deficient
performance must have prejudiced the appﬁcant such that "there is a reasonaﬁle probability that,
but for counsel’s unprofessional errors, the result of the proceeding would have been diﬂ'erent."
Cherry, 300 S.C.at 117-18, 386 S.E.2d at 625.

V. FINDINGS OF FACT AND CONCLUSIONS OF LAW
" This Court has had the 'dpportun‘ity to review the record in its entirety and has heard the
testimony at the post-conviction relief hearing. This Court hﬁs further had the opportunity to
observe the witnesses pre‘s_enféd at the hearing, closely pass upon their credibility and weigh their
testimony accordingly. Set forth below are the relevant ﬁndipgs of facts and conclusions of law

as required pursuant to S.C. Code Ann. §17-27-80 (1985).
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[NEFFECTIVE ASSISTANCE OF COUNSEL

Applicant alleges Trial Counsel was ineffective in his representation before and during
his trial. This Court finds Applicant has failed to meet his burden of proving any of his
allegations and that Trial Counsel was not ineffective in any of his actions or inactions. Each
individual allegation i is addressed as follows: |

| ‘ Failure to challenge drug evidence based on tampering of the dr etgs

Applicant’s first three allegations a1l assert that Trial Counsel was ineffective for failing
to challenge the drugs Applicant was convicted of possessing based on Applicant’s 'speeulative
theory lthet the 4drugs that were actually his were mixed in the evidence bag w1th h15 co-
defendant’s drugs. Applicant claims: Jaw enforcement took all the drugs. they eollecfed during
their search, some of which were his co-defendant’s, and pinued the entire amount on Applicant.
He now e]leges Trial .Couﬁsel should have moved to suppress the drugs. on t‘h,ebasie :that.they
- were tampered with, that Trial Counsel was meffectwe for fa.ﬂmg to request a chrected verdict on
the grounds that they were tampered wﬁh, and Trial Counsel: was meffectwe for fallmg to
request a mistrial on the basis that they were tampered with. These allegations are mentless

Trial Counsel credibly testified at the evidentiary hearing that he had no. basis for makmg
this argument and Zaesé‘i&i{éi‘s}”ﬁ%” Ei?iﬁéﬁEE" of anyf'alleg:ed tampering"ef this kind. J—Appheant.
presented no eredible' evidence at the evidentiary hearing that proves his theory; he only
speculates that law enforcement rmishandled his evidence, beceuse they could not Ieossiely have
seized all of the drugs in evidence from lns jacket. This Court notes, however, that this assertion
dﬁecﬂy eontradicts Aﬁplieant’s position that none of the drugs were.his, the jacket was not his,
and he was not even wearing a jacket that night. For Trial Counsel to argue at trial that some, but

not all, of the drugs were his would be deficient performarce, and this Court finds Trial
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Couflxsel’s failure to present ﬂﬁs argument was novt deficient performance. There can also be no
resulting prejudice, as that argument at. trial étill would have resulted in Applicant’s conviction
on drug cllarges.

‘Even if Trial Cou‘nsel had moved to suppress the drugs, or at least part of the &ugs, on
this basis, he had no evidence to éupport his argument, especially because Applicant failed to
appear for the trial and the pfe-trial heaﬁngs, ff"Applicant had begn present, Trial Counsel could
have at‘léaét presented his testimony about his tampering theory, but @ecause he did not appear,
he had nc')"_ evidence to support his theory whatsoever. This Cm’llrt, finds Trial Counsel’s
performan’cébn this ground was noft deficient and there was no resulting prejudice, as any motion

.to suppress on this basis would have been'&eni_ed. Finally, :’ché Court ﬁnds Trial Counsel was not
deficient for failing-to move for a directed verdict or request a mistrial on this ground, as, again,
there was no evidence of 'tampél'ing, and both motions on that ground would have been denied.

Accordingly, Applicant has failed to prove either prong of the Suicldand test, and these
allegations ate denied and dismissed with prejudice.

"Faz‘lur’e to subpoena apartment owner to show privacy interest in property
Applicant’s allegation thaf Trial Counsel was ineffective for féiling_ to subpoena and call
to the st”aﬁd» the“swner of thé épa.rfmeﬁt building where he was 'seérched to show he had a privacy
interest in the apartment is mentless Flrst this Court agrees with Trial Counsel’s assessment that
the real problem with the lack of this argument is that Apphcant faﬂed to appear at the trial and
was tried in his absence. Trial Counsel testified that if Apphcant had appeared to his tnal, he
could have testified about his connéction to the apartment complex at which he was ’searched,
and he could have potentially set up a basis to:suppress the drugs under the Fourth Amendmeﬁt

because of his privacy interest in the residence. Applicant testified at the hearing that he was
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visitixig a friend, “something like a girlfriend,” and he had stayed ﬂi’e night at the apartmenf the
night before. However, Trial Counsel credibly testified that Appli_c_ént’s girlfriend lived in a
completely different apartment within the same complex, and there was no evidence or
indication that Applicant had any privacy interest in the particular apartment porch on which he
was standing when he was searéhed.‘ Based on this testimony, this Court finds Trial Counsel’s
actions in choosmg not to take this approach were reasonable, as Applicant has failed to present
any evidence of his privacy interest in the property.

Furthermore, bécause Applicant has failed to preseﬁt the testimony of the apartment
owner or any other evidence which would have resulted in the suppression of the drugs:oﬁ this
ground, he has failed td prove prejudice, The South Carolina Sllpreme Couﬁ "has repgatedly held
a PCR applicant must prodﬁde' the testimony of a favorable witness or otherwise offer the.
testimony in accordance with the rules of evidence at the PCR hearing in order to-establish
prejudice from the witness' failure to testify at trial."” Bén_hister v, State, 333 S.C. 298, 303, 509
S.E.2d 807, 809 (1998). "The applicant's mere speculation what the witué'sscs‘ testimony would
have been cannot, by itself, satisfy the applicant's burdeﬁ of showing prejudice." Glover v. State,
318 s.C. 496 498- 99 458 S.E.2d 538, 540 (1995). Apphcant did not present any testimony from
the apartment owner to show how he would have testlﬁed at frial, thus He has not proven
prejudice. Applicant has failed to meet his burden of proving either prong of the Strickland test,
and this allegation is denied and dismissed with prejudice. |

' Introduction of mafijuana into evidence

A;blicant has failed to préve Trial Counselllwas'ineffgctive for introducing-m'arijuana into

evidence during‘ trial during his cross-examination of Lieufenant Mike Ligon. At trial, Trial

Counsel introduced as Defendant’é Exhibit #1 the bag of marijuana to question Ligon on his
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ability to smell the manjuana through the sealed bag. Tr. 165-171. A discussion about Trial
Counscl’s dccmon to do this was held off the record and reiterated on the record the follow day.
Tr. 200. Trial Coupsel “credibly testified at the_ewdenhary hearing that he made a sj:ateglc
decision to i.xittOgiil_ée the marijuana into eﬁdence because it was coming in anyway. He
éxplained that he’t'f»l_ade a pre;triai motion to suppress the drugs, but his motion was denied, so
the State would introduce, the drugs regardless. | y
This Com‘t'ﬁ‘nd‘s Trial Counsel lﬁé.de a strategic decision to use th; evidence which wpuld
have been aclxnittedii'_ztnyway to Hs advantage and show the jury'.that the officer likely could not
have émelled thé:“n'.xzé;rijuana, like he claimed he did, to initiate a search. “Representation is an art,
and an act or omission‘ ﬂlat.»is;ﬁnp'rofe'ssidnél in one case may be sound or even brilliant in
another.” Strickland: dand at 691. Therefow judicial scrutiny of counsel’s performance must be
highly defcxcnhal Id at 689. Where counsel articulates a valid strategic reason for his action or
inaction, counsel’s pmformance should not be found meffectlve M_M’,@t_e, 317 S.C.
: 292 454 8.E £.2d.312 (1996); Underwood v. State, 309 S.C. 560, 425 S E.2d 20 (1992), Stokes v.
State 308 S.C 546 419 S E.2d 778. (1992). Courts must be wary of second guessing counsel’s |

trial tactics; and where. counsel aruculates a valid reason for employmg such strategy, such

conduct is- not meffectwe ass1stance of cou.nsel Whltehead V. cl’ca’ce /308 8.C. 119, 417 S.E. 2d
529 (1992). | | |
This Court found Trial Counsel’s actions here were reasonable under hlS valid trial
strategy and fie wa's not deficient. This Court further finds no prejudice, as the drugs would have
been admitted it;té.evidence. anyway. Accordingly, this aﬂegaﬁon is de;ﬁed and dismisiged with

prejudice.
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Failure fo investigate charges =
Applicant has failed to prove that Trial Counsel was ineffective for failing to investigate

-to see if he was properly charged. “In the absence of evidence to the contrary, the regularity of

the proceedings of a court of general jurisdicﬁon‘will be assumed.” Pringle v. State, 287 S.C.
409, 410-11, 3 39 S.E.2d 127, 128 (1986). Applicant has not presented any credible cvidence that
he was unproperly charged in any manner, Therefore, th15 Com’t finds Trial Counsel’s
performance was not deficient and there was no resulting prejudice, and this allegation is denied
and dismissed with prejudice.
Failure to point out gavermﬁent wi_mésses ' perjury

Applicant"s allegation that Trial Counsé] was ineffective for not pointing out government
witnesses’ perjury is meritless. 'Ap'plicant failed to present any credible evidence of perjury by
any witness at trial. Accoi'dingly, Trial Counsel cannot bé deficient on this ground and there is no
resulting prejudice. Because Applicant faﬂed to meet his‘b'urden of proof, this allegation is
denied and dismissed with prejudice.

'VI. © CONCLUSION

B;lsed on all the foregoiné, this Court finds and concludes that Applicant has not
established any constitutional violations or .depriva'_tions that would réquire this court to grant his
application. Therefore, this applicaﬁqn for post-conviction relief must be denied and dismissed
with prejudice. '

This Com‘t notes that Applicant must file and serve a notice of appeal within ﬁhirty days

from the receipt By counsel of written notice of entry of judgment to secure the appropriate

appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an

Applicant has a right to an appellate counsel’s assistance in seeking review of the denial of post-
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conviction relief, Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate
review, post-conviction relief counsel must serve and file a Notice of Appeal on the Applicant’s

behalf, Applicant is directed to South Carolina Appellate Court Rule 243 for appropriate

procedures for appeal.
IT IS THLEREE ORE ORDERED:

1. That the application for Post—Conwgtmn Rehef 1s demed and
dlsnnssed with pre_]udme, and

2 Applicant must be remanded to the custody of, Respondent

AND IT IS SO ORDERED this day ot fbr2mban 2015,

A

ROGER E. HENDERSON
Presiding Judge
Sixteenth Judicial Circuit

4@’- 787" rxr)’// / , South Carolina :
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November 29, 2018

Janell H. Gregory, Esquire

South Carolina Attorney General’s Office
Post Office Box 11549

Columbia, South Carolina 29211

RE: Jomar Antavis Robinson, #281722, vs. South Carolina
Case No.: 2015-CP- 46-0941

Dear Ms. Gregory:

The York County Court of Common Pleas appointed my office to represent Jomar
Antavis Robinson in his Post-Conviction Relief action. Please find enclosed a copy of
the Notice of Appeal and Proof of Service in this matter.

If you have any questions or concerns, please feel free to contact my office. Thank you
for your attention in this matter.

Enclosures

Cc Jomar Antavis Robinson
The Honorable Daniel E. Shearouse, Clerk of Court, South Carolina Supreme Court
The Honorable David Hamilton, Clerk of Court, York County
Sharon Graham, SCCID
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The Honorable David Hamilton

York County Clerk of Court

Post Office Box 649

York, South Carolina 29745

RE: Jomar Antavis Robinson, #281722, vs. South Carolina
C.A. No.: 2015-CP-46-0941

Dear Mr. Hamilton:
The York County Court of Common Pleas appointed my office to represent Jomar
Antavis Robinson in his Post-Conviction Relief action. Please find enclosed a copy of

the Notice of Appeal and Proof of Service in this matter.

If you have any questions or concerns, please feel free to contact my office. Thank you
for your assistance in this matter.

I“Sincerely,

Léah B. Moody
LBM/aw
Enclosures

cc Jomar Antavis Robinson

Janell H. Gtegory, Esquire, SC Attorney General’s Office

The Honorable Daniel E. Shearouse, Clerk of Court, South Carolina Supreme Court
Sharon Graham, SCCID
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Lbmatty@comporium.nct Post Office Box 1015 (29731)
Rock Hi]l, South Carolina 29730
Telephone (803) 327-4192
Facsimile (803) 329-1344

November 29, 201 8

Mrs. Sharon Graham ¥
SC Commission on Indigent Defense

Division of Appellate Defense

Post Office Box 11433

Columbia, South Carolina 29211-1433

RE: Jomar Antavis Robinson, #281722, vs. South Carolina
Case No.: 2015-CP-46-0941

Dear Mrs. Graham:

The York County Court of Common Pleas appointed my office to represent Jomar
Antavis Robinson in his Post-Conviction Relief action. Please find enclosed a copy of
the Notice of Appeal and Proof of Service in this matter.

If you have any questions or concerns, please feel free to contact my office. Thank you
for your attention in this matter.

incerely,
N

v 1 W’

e: B. Moody

LBM/aw

Enclosures

Cc Jomar Antavis Robinson
Janell H. Gregory, Esquire, SC Attorney General’s Office
The Honorable Daniel E. Shearouse, Clerk of Court, South Carolina Supreme Court
The Honorable David Hamilton, Clerk of Court, York County
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