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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
COUNTY OF YORK ) FOR THE SIXTEENTH JUDICIAL CIRCUIT
)
Kyler Brakefield, #370366, ) Case No. 2017-CP-46-02196
)
Applicant, ) =N
) o @ ~::
V. ) ORDER OF DISMISSAL 8 m
State of South Carolina, ) S =
) = @
Respondent. ) ==
4) ii? ;";:}
- R

This matter comes before the Court by way of an application for post-conviction relief

filed July 27, 2017, by Kyler Brakefield (Applicant). The State (Respondent) made its return on
October 17, 2017, requesting an evidentiary hearing be held. An evidentiary hearing into the
matter was convened on April 16, 2018, at the Moss Justice Center before the Hono.rable Roger
E. Henderson. Applicant was present at the hearing and represented by Jeremy A. Thompson,
Esquire. Assistant Attorney General Justin J. Hunter of the South Carolina Attorney General’s
Office represented Respondent.

Following a thorough ;eview of the record in its entirety, and the testimony and evidence
presented at the evidentiary hearing, this Court finds Applicant has failed to establish any
constitutional violations and denies this application with prejudice.

PROCEDURAL HISTORY

The records before this Court indicate Applicant is presently confined in the South

Carolina Department of Corrections pursuant to orders of commitment of the York County Clerk
of Court. During its August 2016 term, the York County Grand Jury indicted Applicant for
armed robbery (2016-GS-46-02724), possession of a weapon during the commission of a violent

crime (2016-GS-46-02725), first-degree burglary (2016-GS-46-02727), and malicious injury to a
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courthouse or jail (2016-GS-46-02729). Thereafter, during its November 2016 term, the Grand
Jury indicted Applicant for an additional count of armed robbery (2016-GS-46-04065), one
count of criminal conspiracy (2016-GS-46-04066), and an additional count of first-degree
burglary (2016-GS-46-04067). Assistant Public Defender Melissa A. Inzerillo, of the Sixteenth
Circuit Public Defender’s Office, represented Applicant on these charges. Assistant Solicitors
Jenny E. Desch and Daniel K. Porter, both of the Sixteenth Circuit Solicitor’s Office, prosecuted
the case. On December 15, 2016, Applicant appeared before the Honorable John C. Hayes, III,
and pled guilty to two counts of the lesser-included offense of attempted armed robbery and two
counts of the lesser-included offense of second-degree burglary, violent. Applicant also pled
guilty as indicted to all other charges. Judge Hayes accepted the pleas and deferred sentencing.
On January 23, 2017, Applicant again appeared before Judge Hayes for sentencing. Pursuant to
a recommendation by the State, Judge Hayes sentenced Applicant to a term of imprisonment of
eighteen years for each count of attempted armed robbery, five years for the weapons charge,
fifteen years for each count of second-degree burglary, three years for malicious injury to a
courthouse or jail, and five years for criminal conspiracy. The sentences were to be served
concurrently. Applicant did not appeal his pleas or sentences.
STATEMENT OF FACTS

On June 9, 2015, three males, Applicant and two co-defendants, armed with handguns,
entered the home of John Henry Goode. Tr. 13. At the time, Mr. Goode was asleep in his bed.
Tr. 13. The men took Mr. Goode from his bed, took him to the den, and forced him to open the
safe and take out the contents. Tr. 13. Applicant and his co-defendants took various items from

the safe, including guns. Tr. 13. Later, a fingerprint matching one of Applicant’s co-defendants,

Wesley Henning, was found on the safe. Tr. 13.
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Subsequently, on July 21, 2015, officer from the York County Sheriff’s Office responded
toa home.in Edgemoor in reference to a burglary. Tr. 13. When they arrived at the scene, law
enforcement met with the homeowner, Allen Wilson, who advised that two uﬁidentiﬁed males
had entered his home. Tr.13. The ?nen entered the home and held Mr. Wilson at gunpoint, in a
similar manner to the armed robbery at Mr. Goode’s residence. Tr. 13. Mr. Wilson further
stated he awoke to one of the males sitting on top of him, holding a gun in his face and
demanding money. Tr. 13. The men stole the following items from Mr. Wilson’s home: a good
watch, a gold ring, a diamond ring, and a wallet containing credit cards and personal
identification. Tr. 13-14.

Later, on February 17, 2016, and April 29, 2016, Applicant’s co-defendant, Henning, was
inteﬁiewed. Tr. 14. He gave a statement to law enforcement, implicating Applicant in these
tobberies. Tr. 13, 14. Henning also indicated Applicant’s mother had told both him and
Applicant Mr. Wilson had money to be stolen. - Tr. 14. Law enforcement also interviewed
Applicant’s girlfriend and Henning’s girlfriend. Tr. 14. Both stated Applicant and Henning had
gone to Mr. Wilson’s house and came back between thirty and forty-five minutes later. Tr. 14.
They.also indicated when they returned Applicant and Henning were speaking in an accent,
consistent with statements Mr. Wilson made to law enforcement. Tr. 14.

CURRENT APPLICATION

In his application for post-conviction relief, Applicant alleges he is being héld in custody

unlawfully for the following allegations:

1. Ineffective Assistance of Counsel; [and]
a. Defense counsel failed to conduct an adequate investigation
into the Applicant’s case.
b. Defense counsel failed to adequately advise the Applicant of
all possible defenses and legal and factual claims that could be
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made at trial, and failed to adequately advise the Applicant of
all available plea offers.
2. Involuntary Guilty Plea. |
a. The Applicant’s pleas of guilty were not knowingly,

voluntarily, or intelligently entered.
At the evidentiary hearing, Applicant proceeded forward on allegations plea counsel was
ineffective for failing to investigate and for having a conflict of interest, as well as an allegation
his guilty pleas was involuntary.

TESTIMONY PRESENTED AT THE EVIDENTIARY HEARING

At the evidentiary hearing, Applicant testified on his own behalf. Applicant also
presented the testimony of Assistant Public Defender Inzerillo (Counsel). This Court also had
before it a copy of Applicant’s plea transcript, the records of the York County Clerk of Court,
Applicant’s records from the South Carolina Department of Corrections, and the records from

this current post-conviction relief application.

During the evidentiary hearing, Applicant first presented the testimony of Counsel.
Counsel testified she is employed with the York County Public Defender’s Office and has been
working there for approximately fifteen years. She further testified she was employed at the
Public Defender’s Office when she represented Applicant.

She testified she is familiar with her office’s policy regarding representation of co-
defendants. She explained her office follows former-Chief Justice Toal’s order, instructing that
attorneys representing co-defendants must be walled off from each other. She further explained
in her office, attorneys rep;esenting co-defendants will be on opposite sides of the office.
Counsel further testified in this case, there was not the situation of one co-defendant testifying

against another, as most cases entered into a plea. She testified if there is a conflict, she will

explain the conflict to her boss, and they will conflict out if necessary based on the information
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received. She explained if she felt as though she needed to explain this situation to her boss, she
would have. She further explained she is unaware of a specific point in which a potential
conflict needs to be addressed, but rather it is situational.

She also testified Applicant was arrested when Henning’s fingerprint was found in one of
the victim’s homes. She further tes'tiﬁediHenning cooperated with the State, and Applicant was,
therefore, arrested. Counsel testified had Applicant proceeded to trial, she would have been fully
prepared to cross-examine Henning, which she discussed with Applicant. She explained her
strategy on cross-examination of Henning would have been to bring out the deal he received
from the State and what he expect to receive. She further explained any cross-examination
would have involved Henning’s delay in cooperation and his discussions with the State. Counsel
also testified at the time of Henning’s interview, Henning’s attorney was present; and at that
point, no one else in the Public Defender’s Office was involved in this case. She explained she
became involved after Applicant had been arrested.

She testified she had no specific notes of advising Applicant Henning was also
represented by the Public Defender’s Office. She further testified, however, it did come up; and
she and Applicant discussed it. She testified Applicant did not sign an informed consent waiver.
Counsel also testified she did not see the issue with Henning as a conflict, as she and her
colleague were walled off from each other during their representations of Applicant and
Henning. She explained had i‘F become an issue, she would have discussed it with Applicant.
She further explained Henning ultimately retained private counsel. Counsel also testified the fact

Henning was initially represented by one of her colleagues did not affect her representation, as
she acted as if Henning were represented by outside counsel. She explained this occurs

frequently.
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Counsel further testified she reviewed the discovery with Applicant. She could not recall
whether or not she ga\}e Applicant a physical copy of his discovery. She testified they also
reviewed Henning’s statements to law enforcement. She also testified Applicant gave her
witnesses to investigate, whom she pursued. She explained, however, these witnesses also
placed Applicant at the crime scenes.

She testified Applicant pled guilty to a éharge of attempted armed robbery in Cherokee
County. She further testified at that point, their strategy with respect to the York County case
shifted to a plea, due to the strike Applicant now had on his record. She explained she was
worried Applicant would be served with notice the State would seek a sentence of life without
the possibility of parole (LWOP). She testified she discussed her concern with Applicant,
specifically informing him she did not want to expose Applicant to an LWOP sentence.

Counsel also testified she was disappointed with the sentence Applicant received. She
explained the facts were bad, as horrible things happened to the victims. She further explained,
however, due to Applicant’s age, she believes the sentence was extensive. Counsel testified
Applicant will spend half of his life in prison. She further testified she presented during
mitigation that Applicant’s father was steady, whereas Applicant’s mother introduced Applicant
to drugs and crime. She explained during mitigation, she told the court Applicant would return
to living with his father, and his father had mentored Applicant and would ensure Applicant
stayed out of trouble. Counsel also testified Applicant’s co-defendants were not punishéd as
severely as Applicant.

Following Counsel’s testimony, Applicant testified. = Applicant testified he was
represented by Counsel, but he did not know who represented Henning. He testified Counsel

never reviewed Henning’s counsel with him. He explained he raised this issue to Counsel. He
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further explained Counsel’s colleague represented Henning before Applicant was arrested.
Applicant elaborated he was not treated with the same amount of respect, and Counsel threw him
under the bus. He further elaborated he was concerned with Counsel, as Counsel was not
“oiving it her all.” Applicant further testified Counsel made “it” sound good, but she was not
going to the ends necessary to represent Applicant. He explained Counsel gave a half-effort.
Applicant also testified Henning was the key to the State’s prosecution of Applicant. He
explained Henning would testify against Applicant at trial, and he was not comfortable with
Counsel’s colleague representing Henning. He further explained had he known Counsel’s
colleague represented Henning, he would have filed a motion to relieve Counsel.

Applicant also testified he never made bond, as he was incarcerated on another charge as
well. He testified he and Counsel met approximately seven times, but they were short meetings.
He further testified Counsel did not give him a copy of his discovery, and he and Counsel did not
review the discovery. He elaborated he and Counsel discussed things that were happening but
did not discuss his case. He further elaborated though they discussed proceeding to trial, he pled
guilty because he had no other options. Applicant explained he did not have a strong chance at
trial with Counsel. He also testified he recalled the plea and recalled informing the plea court he
was satisfied with Counsel. He testified he also informed the plea court he did not want to
proceed to trial, but rather wanted to plead guilty. Applicant further testified at the plea, he
apologized and stated he deserved to be punished.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety and has heard the

testimony at the post-conviction relief hearing. This Court has further had the opportunity to

observe the witnesses presented at the hearing, closely pass upon their credibility and weigh their
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testimony accordingly. Set forth below are the relevant findings of facts and conclusions of law
as required pursuant to S.C. Code Ann. §17-27-80 (1985).

Applicant’s allegations are two-fold: (1) ineffective assistance of counsel for failing to
investigate and for having a conflict of interest; and (2) involuntary guilty plea. On these claims,
this Court finds Applicant has wholly failed to meef his burden.

Ineffective Assistance of Counsel

In a post-conviction relief action, an applicant has the burden of proving the allegations
in the application. Rule 71.1(¢), SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).
When an applicant alleges ineffective assistance of counsel as a ground for relief, the applicant
must prove “counsel’s conduct so undermined the proper functioning of the adversarial process
that the trial cannot be relied upon as having produced a just result.”” Strickland v. Washington,
466 U.S. 668 (1984); Butler, 286 S.C. 441, 334 S.E.2d 813.

The proper measure of performance is whether an attorney provided representation
within the range of competence required in criminal cases. Courts presume counsel rendered
adequate assistance and made all significant decisions in the exercise of reaéonable professional
judgment. Butler, 286 S.C. 441, 334 S.E.2d 813‘. The applicant must overcome this presumption
to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

Courts use a two-pronged test in evaluating allegations of ineffective assistance of
counsel. First, the applicant must prove counsel’s performance was deficient. Under this prong,

attorney performance is measured by its “reasonableness under professional norms.” Cherry,

300 S.C. at 117, 385 S.E.2d at 625 (éiting Strickland). Second, counsel’s deficient performance
must have prejudiced the applicant such that “there is a reasonable probability that, but for

counsel’s unprofessional errors, the result of the proceeding would have been different.” Cherry,
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- 300 S.C. at 117-18, 386 S.E.2d at 625. In order to satisfy the prejudice prong of this test
following a guilty plea, the applicant “must show that there is a reasonable probability that, but
for counsel’s errors, he would not have pleaded guilty and would have insisted on going to trial.”
Hill v. Lockhart, 474 U.S. 52, 59 (1985).

After careful feview based on the standard discussed above, this Court finds Applicant
has failed to carry his burden in this action. Below are this Court’s findings in regards to each of
Applicant’s allegations of ineffective assistance of counsel.

Counsel’s alleged failure to investigate

Applicant contends Counsel was ineffective for failing to investigate. “Counsel’s
concern is the faithful representation of the interest of his client and such representation
frequently involves highly practical consideraﬁons as well as specialized knowledge of the law.”
Tollett v. Henderson, 411 U.S. 258, 267-68 (1973). “‘Although counsel should conduct a
reasonable investigation into potential defenses, Strickland does not impose a constitutional
requirement that counse’:l uncover every scrap of evidence that could conceivably help their
client.”” Tucker, 350 F.3d at 442 (quoting Green v. French, 143 F.3d 865, 892 (4th Cir. 1998)).

““In any ineffectiveness case, a particular decision not to investigate must be directly assessed for
reasonableness in all the circumstances, applying a heavy measure of deference to counsel’s
judgments.” Strickland, 466 U.S. at 691; Wiggins v. Smith, 539 U.S. 510, 521-22 (2003).
Moreover, “failure to conduct an independent investigation does not constitute ineffective
assistance of counsel when the allegation is supported only by mere speculation as to result.”

Porter, 368 S.C. at 385-86, 629 S.E.2d at 357, abrogated on other grounds by Smalls, 422 S.C.

174, 810 S.E.2d 836 (citing Moorehead v. State, 329 S.C. 329, 334, 496 S.E.2d 415, 417 (1998)).
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Here, Counsel testified she pursued the witnesses Applicant asked her to investigate. She
explained, however, these witnesses provided more evidence against Applicant, as each of the
witnesses placed Applicant at the crime scenes. Based on the foregoing, this Court finds
counsel’s investigation was reasonable under the circumstances. This Court further finds there
was no reasonable basis for Counsel to believe any additional investigation would have been
beneficial.

This Court further finds Applicant has failed to establish any resulting prejudice from the
alleged deficiency. Applicant wholly failed to testify as to what additional investigation in
which he wanted Counsel to partake or what benefit could have been realized from aﬁ'.y
additional investigation. Applicant’s bare assertions, without more, do not give rise to the level
of proof required for Applicant to meet his burden. See Porter, 368 S.C. at 385-86, 629 S.E.éd
at 357 (“Failure to conduct an independent investigation does not comstitute ineffective
assistance of counsel when the allegation is supported only by mere speculation as to result.”).
Accordingly, this allegation must be denied and dismissed with prejudice.

Counsel’s alleged conflict of interest

Applicant further alleges Counsel was ineffective for having a conflict of interest
between Applicant and Wesley Henning. “An actual conflict of interest occurs where an
attorney owes a duty to a party whose interests are adverse to the defendant’s.” Staggs v. State,
372 S.C. 549, 551, 643 S.E.2d 690, 692 (2007). Furthermore, a conflict of interest occurs when
“a defense attorney places himsélf in a situation inherently conducive to divided loyalties.”

Lomax v. State, 379 S.C. 93, 101,_665 S.E.2d 164, 168 (2008). “Until a defendant shows that his
counsel actively .represented conflicting interests, he has not established the constitutional

predicate for a claim of ineffective assistance of counsel arising from multiple representation.”
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Langford v. State, 310 S.C. 357, 359, 426 S.E.2d 793, 795 (1993). “The mere possibility defense
counsel may have a conflict of interest is insufficient to impugn a criminal conviction.” State v.
Gregory, 364 S.C. 150, 152-53, 612 S.E.2d 449, 450 (2005).

Here, Counsel testified Henning was initially represented by one of her colleagues in the
Public Defender’s Office, though he eventually retained private counsel. She further testified her
office abides by the strict adherences in former-Chief Justice Toal’s order, in which counsel are
instructed to be walled off when representing adverse parties. Counsel explained she and
Henning’s counsel were on opposite sides of the office, and the fact Henning was represented by
one of her colleagues did not affect her representation of Applicant. This Court finds Counsel’s
testimony very credible. This Court further finds Counsel did not have a conflict of interest and,
therefore, Applicant has failed to establish any deficiency on the part of Counsel.

Similarly, this Court finds Applicant has wholly failed to establish any resulting prejudice
from this alleged deficiency. Counsel testified had the fact she and one of her colleagues
represented Applicant and Henning become a problem, she would have addressed the conflict
with her boss and Applicant. Additionally, Henning ultimately retained private counsel.
Accordingly, this allegation must be denied and dismissed with prejudice.

Involuntary Guilty Plea

Applicant further contends his guilty plea was not voluntarily made. This Court finds
Applicant’s guilty plea was freely and voluntarily made. In evaluating issues concerning guilty
pleas, this Court will consider the entire record, including the transcript of the guilty pleas and
the evidence presented at the post-conviction relief hearing. Roddy v. State, 339 S.C. 29, 528

S.E.2d 418 (2000). A defendant’s knowing and voluntary waiver of statutory or constitutional

rights must be established by a complete record, and “may be accomplished by colloquy between
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court and defendant, between court and defendant’s counsel, or both.” Id. at 34, 528 S.E.2d at
421 (citing State v. Ray, 310 S.C. 431, 437, 427 S.E.2d 171, 174 (1993)). Voluntariness of a
guilty plea is not merely determined by an examination of a specific inquiry by the plea court
alone but rather is determined by the récord of both the guilty plea proceeding and the post-
conviction relief hearing. Id. Howevef, the overarching concept remains “a guilty plea should
only be accepted where the record evidences ‘an affirmative showing that it was intelligent and
voluntary.”” Boykin v. Alabama, 395 U.S. 238, 242 (1969) (intgmal quotation omitted); Parké V.
Raley, 506 U.S. 20, 29 (1992). This is bécause “waivers of constitutional rights not only must be
voluntary but must be knowing, intelligent acts done with sufficient awareness of the relevant
circumstances and likely consequences.” Brady v. United States, 397 U.S. 742, 748 (1970).

Key to the analysis in reviewing a plea for voluntariness is looking to “whether the plea
represents a voluntary and intelligent choice among the alternative courses of action open to the
defendant.” Raley, 506 U.S. at 29 (quoting Alford, 400 U.S. at 31). In order to find a guilty plea
was knowingly and voluntarily entered into, the record must establish the defendant had a full
understanding of the consequences of his plea and the charges against him. Boykin, 395 U.S. at
244, Further, “[a] guilty plea is a solemn, judicial admission of the truth of the charges” against
the applicant; thus, an applicant’s right to contest the validity of such a plea is “usually, but not
invariably, foreclosed.” Dalton v. State, 376 S.C. 130, 137-38, 654 S.E.2d 870, 874 (citing
Blackledge v. Allison, 431 U.S. 63 (1977)). Therefore, admissions “made during a guilty plea
should be considered conclusive unless [an applicant] presents valid reasons why he should be

allowed to depart from the truth of his statements.” Id. (citing Crawford v. United States, 519

F.2d 347 (4th Cir. 1975)); Edmonds v. Lewis, 546 F.2d 566 (4th Cir. 1976).
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This Court finds this allegation is without merit, and Applicant has failed to carry his
burden of proving that his guilty plea was involuntarily made. This Court finds Applicant’s plea
was entered into freely and voluntarily. The record before this Court reflects that the plea court
thoroughly reviewed all of Applicant’s constitutional rights with him, including his right to a
jury trial. Tr. 11-12. Applicant indicated he understood his constitutional rights and,
understanding those rights, still wanted to enter a guilty plea. Tr. 11-12. Applicant further
indicated no one had promised him anything or threatened him in order to get him to plead
guilty. Tr. 10-11.

Additionally, the record before this Couﬂ:.indicates the plea court thoroughly reviewed
each charge with Applicant, including the potential sentences and classifications. See Tr. 7-10.
Moreover, during the seﬁtencing hearing, C(;unsel indicéted she had reviewed all discovery with
Applicant. Tr. 14. Counsel testified similarly at the evidentiary hearing.

Therefore, this Court finds Applicant had a full understanding of the consequences of his
plea and the charges against him, and the plea court correctly found Applicant’s plea was freely,
voluntarily, and intelligently made. Consequently, this allegation must be denied and dismissed

with prejudice.
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CONCLUSION

Based on all the foregoing, this Court finds and concludes Applicant has not established
any constitutional violations or deprivations that would require this court to grant his application.
Therefore, this application for post-conviction relief must be denied and dismissed with
prejudice.

This Court notes Applicant must file and serve a notice of appeal within thirty days from
the receipt by counsel of written notice of entry of judgment to secure the apprdpriate appellate
review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an applicant
has a right to an apﬁellate counsel’s assistance in seeking review of the denial of post-conviction
relief. Rule 71.1(g), SCRCP, provides if the applicant wishes to seek appellate review, post-
conviction relief counsel must serve and file a notice of appeal on Applicant’s behalf. Applicant
is directed to South Carolina Appellate Court Rule 243 for appropriate procedures for appeal.

IT IS THEREFORE ORDERED:

1. That this application for post-conviction relief must be denied and
dismissed with prejudice; and

2. The Applicant must be remanded to and remain in the custody of
the State.

/e
AND IT IS SO ORDERED this / 7 day of <A de i, 2018,

ey

RoGER E. HEYBERSON
Presiding Judge
Sixteenth Judicial Circuit

ﬂ 2f7e /7 e rl//;t{South Carolina
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