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IN ‘THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
)
~ COUNTY OX RICHLAND. ) FOR THE ¥FIFTH JUDICIAL CIRCUIT
Meritage Asset Management, Inc. dfb/a ) Civil Action No.; 2016-CP-40-07647
Century Glass Company , )
' )
Plaintiff, ) _
) ' ' r(ﬁ .
v, ) ORDER I 5"; :
: ) oF & 2
Treeland Construction Company, Inc. and the = ) o & ~
South Carofina Military Department, ) ;;q Kl r:gi_;
‘ ' ) S me
Defendants, ) gk K o8
) o o®  F
ga 3
m ~

This Court held a heating concerning compating niotions for Summary Judgment, filed
by the Plamu&‘ Mcntagc and the Defendant South Caroling Department of the Military
(Department) The hearing took place on Decembex 8, 2017. Mr. Yarbrough tepresented
Meritsage, Mr. Matoney represented the Department. Aftor cons1denng the arguments of both

parues, the Court grants the Department s Motion for Sutumary Judgment,

STANDARD OF REVIEW
ne issug of mateﬁal

“Gummary judgment is approptiate when it is olear there is no genul

fact and fthe moving party Is entitled to a judgment as a matter of law.” State Fatm Fire &

Casnalty Co. v. Brgaze I, 324 8.C. 228,230,478 S.E 24 831, 832 (1996) (citmg Café Associates,
Ltd. v. Gerngross, 305 S.C. 6, 406 S.B.2d 162 (1991)). Both parties agree that the facts in this

 case are not in dispute, and each filed séparate Motions for Summary Judgment, requesting the

court rule on the legal issues in this case.
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BACKGROUND

This case .is ab;m the extent of gévemment entity liability fo a subcontractor, The
Depamnant contracted with Freeland Constructioﬁ Company, Inc. (Freeland), to.perform
constl'ﬁcfion work on ong of the Depaxtﬁlent’s propetties, the Saluda Armory. Frceland'engaged
Meritage Asget Management; Iﬁc. d/bla Century Glass Companyb (Meritage) aé'a subcontractor to
. perform cestain work, The wqu has been completed, Thé Dcparimeﬁt paid Freeland for the wark
performed. Almost two months after pé,ying Freeland in full, Meritage informed the Depaxw‘:ment

that Freeland had not paid Meritage. The relevant timeline is as follows,

19 September 2014: The Departmont and Freeland agree on a contract.

21 January 2016: Moritage submitted a subcontractor proposal to Freeland for
suboontractor work on the Saluda Armory.

27 January 2016: Freeland accepted Meritage’s proposal for the work on the
Saluda Armory,

1 June 2016; Freeland completed the work on the Armory.

3 June 2016; Final invoice from Freeland was submitted to the Department.

7 F¥une 2016: The final invoice for $93,973.69 was posted for payment to
Freeland, completing the contract between the Department and Freeland,

17 June 2016: The final payment was deposited.

8 Augnst 2016; The first time the Department leamed of Freeland’s failure to pay
Meritage. ‘ o

In its Motion for Summai*y Tudgment, Moritage argued it is entitled to judgment on its
third party benefioiary bréach IOf contract claim, based on the fact the Depattraent did not ensuré .
that Freeland obtéined a‘ labor and matetial bond pursuant to Sectlon 29-6-250, the
Subcomractprs' and Suppliers' Payment Protection Act (SPPA). The Department, in its Motion,

argued that it is entitled to Sutmary Judgment because Meritage did not give the Department

{ % ' Page 2 of 6
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. notice of Freeland’s nonpayment, before the Depattment paid Freeland in full.
THIRD-PARTY BENEFICIARY CONTRACY UNDER SPPA
“[A] governmental eﬁtity méy be liable to a suﬁcontractor only for breach of contract for
failing to comply with the SPPA bonding requirements.” MMLJMMM
Union, 403 S.C. 560, 564, 743 S'.E..2d 778, 780 (2013). Although Meritage may pursue a third-
party beneﬁciarf : b_reacﬁ of contract olaim against the Department, the law is cloar: “[TThe
government entity's liability is limited to the remaining vmpaid balance on the contract with the
’gezierat contractor when the subconﬁ'éctor_ notifies the government of the general contm:aotor’s
nogpaymert,” Sloan.Const. Co. v, Souﬂ)qo Grassing, Ing,, 377 8.C. 108, 121, 659 S.E.2d 158,
165-66 (2008). The only exception to'tlﬂs Iimitation on Hability is the additional tecovery _of
attorneys’ fees under any appliﬁabls statue. Id,, 377 8.C. 108, 121, 659 S.E.2d 158, 166,
Meritage informed the Department of Freeland’s failure to pay on August 8, 2016, Atthat
time, the Department did not owe any money to Ffeeland ; it had paid Freeland in full on June 17,

2016. Under Sloan, because no outstanding balance existed between the Department and

Freeland at the time of notice, the Department does not owe Meritage. Meritage’s third party
beneficiary breach of contract claim fails, coﬁsequenﬂy, as a matter of law.

Metitage gave three arguments opposing this conclugion, The first argument involves two
cages, one from Texas and one from Florida. Meritage agserted that these cases involved statutes
similat to the SPPA, and courts mled, in those cases, that the government entity was liable to the
subconttactor. Meritage asked this court to‘rule similarly, These cases are respectively constroing
a Texas and a Florida statute; they were not construing the South Carolina statute at issue in this
case. Our StateA Supteme Court has consttued the SPPA and éxprosély l'imifed fhe -Iiability of

government entities as described above. What Meritage is asking, in effect, is for this coutt to
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" subcontractors, which makes aﬁy compatison between it and the SPPA inappos

. crvcrrule the: uneqmvocal dB(}lSlOIl of the South Carolina Supreme Court, That, however, is not

within the authonty of this court to do, See State v. Phillips, 416 S.C. 184 194, 785 S BE.2d 448,
453 (2016) (“[IJt 1s incumbent upon the coutt of appeals to apply this Court’s precedent”) (citing

S.C. Const, axt. V, §9)."
Meritage’s second argument is just as unavailing. The Court in Sloan compated the SPPA

to Seation 29-5-20, titled *Lien of Laborer, mechanic, subconttactor or materialman.” The Court

then concluded as follows: “Given the similar purposes behind the SPPA bond requirements for

public projects and the subgontractors® mechanics’ lien on private work, we hold that in a tort or

coniract astion arising under the SPPA, the govemment entity’s liability is limited to the
remaining unpaid balance on the contract with the general confractor when the subconitactor

notifies fhe government of the general contractor’s nonpayment.”” Sloan, 377 S.C. 108, 121, 659

S.E.2d 158, 165-66 (2008). Meritage points to another mechanies” lien statute, Section 29-5-10,

and asked this court to compare the SPPA to that a’catutmy section rather than. Sectxon 29-5-20.

Doing s0, acoordmg to Meritage, may onable it to recover under the SPPA. This argument bas no

for at least two reasons. First, the Supreme Court has already compared the SPPA to
this

bdsis in law,

Seotion 29-5-20 and limited government entity liability in accmdance with that comparison;
court may not effectively oven'ule the Suprcme Court’s detormination by analyzing the issue of

government liability in a different maooer, Second, Section 29-5-10 does not give a lien fo

ite. See Kelly v

Bank of State (1841) 16 5.C. Bq, 431; Muntay v. Earle (1880) 13 S.C. 87; Gray v. Walker (1881)
16 SC 143, Geddes v, Bowden (1883) 19 SC. 1L and owndcs Hill Realty Co. ¥; Greem/lll

pEASLAS DR AR A A ke

Congrete €o,, 229 S.C. 6'19> 629~33, 93 8,B.2d 853, 860-62 (1956).

! What is ttue for the Court of Appeals is certainly also frue for C1rcu1t Coutts.

CZ : Page 4 of ¢
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In Lowndes Hill, the Court reviewed the history of South Carolina mechanics” lien

oA RAt o L BT 1S

statutes, While doing so, it considered the case of Gray v. Walker, 1881, 16 8.C. 143, The Cour{

in Cray v, Walker, according to the Court in Lowndes Hill, made clear that Section 45-251 (the

previous codification of Section 29-5-10) did not apply to Jabotets Who performed work pursuant

ta a contract with the prime contractor, Lowndes Hill Realty Co, v, Greenville Concrate Co., 229

S8.C. 619, 632, 93 S.E.2d 855, 861 (1956).

- Finally, Meritage argues that it was not due payment from Freeland until after the

Department had paid Freediand in full and thus, Metitage had no oppdrtunity to notify the

Department of Freeland’s nonpaynﬁent. But that does not obviate the governing law: “[T]he

govetnment entity’s liability is limited to the temaining unpaid balance on the contract with the .

goneral contractor when the subcontractor notifies the government of the general contractor’s
nonpayment.” Id. In this case, when Meritage gave notics, the Department had already paid
Freeland in full. Because -{ha extent of governtent entity liability is reached once the
govemment cnlityr pays the general contractor in full, Meritage has no viable claim against the
Depariment, Meritage would like to distinguish the facts in this case from those in Sloan and

Shirley’s Iron Works. Its efforts are misguided because those cases erected a limit on

government entity liability, regardless of the facts in any particular case. Merijtage wants this.

sourt to extend liability beyond the ourrent limit and, in doing so, overturn the Supreme Coutt’s

raling in Sloan and Shirdey’s Jron Works. As stated above, this coutt does not have the authoxity

to do that, and will not.

QZé S "~ PageSof6




CONCILUSION
In conclusion, Meritage’s only legal recourse is against Freeland. THEREFQRE, the

Department’s motion for summary judgment is GRANTED.

G. Thomas Cooper,
Presiding Judge
Fifth Cironit

January &£, 2018

Page 6 of 6
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IN THI: COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
COUNTY:OF RICHLAND © ) FOR THE FIFTH JUDICIAL CIRCUIT
Meritage Asset Management, Inc. )} Civil Action No.:
d/b/a Century Glass Company )
)
‘ )
 Plaintiff, ) o
) SUMMONS oy
Y. ) ‘_‘)?;.’ " 8’.\‘— ;f{?
: ) b 89
Freeland Construction Company, Ine, ) ._“u‘f;}’ ] c‘) .,1;’5
and the South Carolina Milftary ) g’@' @ ,‘Q'%»
Department - ) iny o c@ﬁ .
) 3 (= O
. 7 to Iy £
Defendants. ) [
Mot

YQU ARE HEREBY SUMMONED and requited to answer the Complaint in this action,
a copy of which i hereby'sexved upen. yéu, and to serve a copy of your Answer to thé said
Complaint ﬁpén the subscribers at 1515 Lady Street, Columbia, South Carolina 29201, \.ivithin
thicty (30) days after the service heteof, exclusive of the day of such service, and if you %’ail to
answer the (;omplgint within the time aforesaid, Plammﬂs will apply to the Court fpr the ;relie'f

demanded in the Complaint and judgment by default will be rendered apainst you for the melief

~ demanded in the Complaint.

~Signature Pagé to Follow~
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Columbia, South Carofina

December 27, 2016

Respectfully submitted,
SWEENY, WINGATE & BARROW, P.A.

et ] et o et

Evesett A Xendall, IT

. William H. Yarborough
* Sweeny, Wingate & Barrow, PLA.

Post Office Box 12129
Columbia, SC 29211
(803) 256-2233

ATTORNEYS FOR PLAINTIFFS
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IN THE COURT OF COMMON PLEAS
CIRCUIT

STATE OF SOUTH CAROLINA )
' )
) YOR THE FIETH JUDICIAL

QOUN'I.’Y OF RICHLAND
Civil Action No.:

Meritage Asset Management, Ine. )
d/b/n Century Glass Company )
)
) .
Plaintiff, ) A
) COMPLAINT A
v. y - (Jury Trial Demande'@{j_ i} F‘Z
¥reeland Coustruction Company, Ine, ) Re e : Ii“"{%
aud the South Carolina Military ) By 2 w54
Department ) Ty
- ) P
r’-’-g no

| Defendants, )
Plaintiff Meyitage Asset Management, Inc. d/b/a Cenfury Glass Company (“Plaintiff”)

(
brings this action against Defendants Freeland Construction Company, Inc. (“Freeland”) ar;xd the
. ‘ |

South Carolina Military Department (the “Department”).

' BPARTIES
1 . Plaintiffis a South Carolina Corporation located in Jrmo, South Carolina,
2. Freeland is a Sonth Carolina. corporation located in Chatleston, South Carofina.
3 | The Department is an 'agéncy of the State of South Carolina héadquarteved in
Columbia, South Carolina, |
: ' - JURISDICTION
4 “"The Court };as subject matter jurisdiotion over the olaims in this Iéwsuit imdcr

Auticle V § 11 of the South Carolina Constifution and South Carolina Code § 14-5-350.
5. Plaintiff submits to petsonal jurisdiction of the Court for purposes of this r%latter

by filing this action.

13



6 The Court has pérsonal Jurisdiction ovexr Freeland beeause it is 2 South Carolina

gorporation. ' l
agency

7. The Court has petsonal jurisdiction over the Department because it is an

- of the State of South Carolita. . -
VENUE
8. Venue is proper in this circuit because Defendant Department is headquartered in

Richland County, South Carolina. '
i
FACTS

9. Freeland submitted bids to the Departent for the construction of the National

Guard Armory (“Saluda Arm.ory”) in Saluda, Séuth Carolina.

Freeland did not secure payment bouds for the Saluda Atmory projects or submit

10,
atty probf of adequate bonding in its bid submission to the Department,

11, The Department failed to reject Freeland’s bid on the Saluda Atmory project
despite the lack of payment bonds securing subcontractor payment for wotk on the project,

12.  The Department ultimately selected Frecland’s bid to act as the general contractor

on the Saluda Armory project.

13. On Janﬁary 21, 2016, Plaintiff submitied a subconttactor proposal to Freeland for
glass and aluminum work on the Saluda Armery.

14.  Freeland sigued and accepte& this proposal on January 27, 2016,

15, Plaintiff and FPreeland subsequently execuled an AIA Standard Fonfn of

Agteement Between Contractor and Subcontractor (“Contract”).

16,  The Contract incorporated Plaintiff’s Saluda Armoty propbsal by which Plaintiff

* would be paid $50,600 for its work.

14
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17.  Plaintiff began and completed its work on the Saluda Armory and properly

- submitted applications for payment.
18. . To date, Plaintiff has notreccived any payments for any work done on the Tluda

Armory.

" FOR A FIRST CAUSE OF ACTION -
(Breach of Coniract - Xreeland)

19.  The allegations of patagraphs 1 — 16 above are hereby realleged as if set forth
herein verbatim, ' — !

20.  Freeland entered into a valid, binding contract with Plaintiff.

21, Plaintiff performed in accordance with the contract by completing all aluminum

and glags work.

2. . TFreeland breached the contract by failing to timely pay Plaintiff afler subméssion

of payment applications.

23.  As a direct and proximate result of Freeland’s breach, Plaintiff has sufferod

damages in the amoutit of $55,027.50.

TOR A SECOND CAUSE OF ACTION
(Violation of S.C. Code § 29-6-250 —~ South Carelina Military Department)

24,  The allegations of patagraphs 1 — 22 above are hereby reulleged as if set{forth
hereif verbatim. ‘

25. Iflaintiff, as a sﬁbcontractor, was a third-party beneficiary to the éontract formed
between Freoland and the Department for the construction of the Salu(ia Armory,

26, 'The Department violated South Carolina’s Subcontractors’ and Suppiliers’

Payment Protection Act (“SPPA™) that requites a government agengy secure andvmaintajn

statutory bonding.

15
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27. © As a direct result of the Department's violation, payment was not secured and

Plaintiff was not able to collect for its work on the Saluda Armory after Freeland failed to p;ay; as

aresult, Platntiff suffered damages in the amonnt of $55,027.50.

FOR A THIRD CAUSE OF ACTION -
(Quantum Mexuit ~ South Carolina Military Depariment)

28,  The allegations of paragraphs 1 — 27 above are.hexeby realleged as if set forth

hetein verbatim.
29.  Plaintiff couferred .a- benefit on the Department by, completing aluminur,ln an&

giass work on the Saluda Ai‘mory in accordance with the Contract between Plaintiff and

Free]and'.
30.° The Depariment realized the benefit of Plaintifs work- by utilizing and

continuing to utifize the Saluda Armory.
31. The Departmént continues to use the Saluda Atmory and Plaintiff has not been

paid the value of their work. |

WHEREFORE, Plaintiff prays for judgmént against Defendants and that Plaintiff be

awarded: (1) actual damages; (2) prejudgment Interest; (3) attorneys® fees and costs; and (4) snch
other and further relief as the Court and jury deem just and appropriate. o ;

|

~Signature Page to Follow~
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Columbia, South Catolina

Decetmber?27, 2016

' Respectfully submitted,

SWEENY, WINGATE & BARROW, P.A.

Everett &, Kendall, I

Willjam H. Yarborough, Ji,
Sweeny, Wingate & Barrow, P.A.
Post Office Box 12129

Columbia, SC 29211

(803) 256-2233

'ATTORNEYS FOR PLAINTIFF
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IN THE COURT OF COMMON PLEAS

Defendants.

" STATE OF SOUTH CAROLINA )
)
COUNTY OF RICHLAND )} ¥OR THE FIFTH JUDICIAL CIRCUIT
o ' ) :
Metitage Asset Management, Ine. d/b/a ) Civil Action No.: 2016-CP-40-07647
Centiry Glass Company )
) ‘ Answer and Cross Claim Y
Plaintiff, ) - = w0,
| ) I
v. ) ‘ SR B F
X ) ? v : ) ‘:_:)Q .{4
Freeland Constraction Company, Inc. and the ) L =
Soufh Carolina Military Depattiment, ) & "/"cp
: - ) A
) Lo
)

The South Carolina Military Depattment (the “Department”) files and serves its Answer
and Cross Claim on Meritage Asset Management, Inc, d/b/a Century Glass Company

(“Meritage™) and Fresland Construction Company, Inc. (“Freeland™).
FOR A FIRSYT DEFENSE

1. Every allegation that is not admitted, qualificd, or otherwise explained 1s dented.

2. Responding to the aﬂégations of Paragraph 1 and Paragraph 2, the Depattment
lacks knowledge or information sufficient to form a belief as to the truth of these pavagraphs and

therefore denies same.

3. Responding to the allegations of Paragraph 3 and Patagraph 4, the Depattment
admits the allegations of these paragraphs.
_ 4.~ Responding to the allegations of Paragraph 5 and Paragraph 6, the Department

Jacks knowledge or information sufficient to form a belief as to the truth of these paragraphs and

therefote denios same. _ :

5. Responding to Paragraph 7 thtough Paragraph 12, the Department admits the
allsgations of these paragraphs. :

6. Responding to Patagraph 13 through Paragraph 18, the allegations are admitted fn ,

so far as the Department understands that Meritage was a subcontractor for Freeland but
otherwise the Department lacks knowledge or information sufficient to form a belief as to the

remaining allegations in these paragraphs and therefore denies same.

18



7. Respondmg to Palagraph 19, the allegations of Paragraph 1 through Paragraph 6
of this Answer are realleged as fully as if repeated verbatim herein.

8. Responding to Pavagraph 20 through 23, the Department Iacks knowledge or
information sufficient to form a belief as to the truth of ‘rhese palagxaphs and therefore denies
same.

9. Respondmg to Paragraph 24, the allegations of Palaglaph 1 through Palagxaph 8
of this Answer are realleged as fully as if repeated vexbatlm herein.

'10.  Responding to Paragraph 25, the Department denies these allegations.
- 11.  Responding to Paragraph 26, the Department admits that, as of its knowledge, 10
bond of security was obtained for the constuction of the Satuda Atmozy. The Department denies
the remalning allegations of these paragraphs as written. :

' 12. . Responding to Paragraph 27, Department lacks knowledge ox information
sufficient to form a belief ag to the truth of those allegations aund therefore denics Fame,

13.  Responding to Patagraph 28, the allegations of Paragraph 1 tlnough Paragraph 12
of this Answer ave realleged as fully as 1f repeated verbatim herein, o

14. Responding to Pamglaph 29, the Depattment admits that Plamtiff mstalled
aluminum and. glass at the Saluda Armory. As to the remaining allegations of this Paragraph,

" Department lacks knowledge or information sufficient to form a belief as to the truth of those
allogations and therefore denies same. Depariment denies that any work petformed by Plaintiff

gives riso 10 a valid claim for quantum meruit or any other clatm against the Department,

15.  Responding to Paragtaph. 30, the Depariment admits that Plaintiff petformed work
on the Saluda Armory end that the Department continues to utilize the Saluda Armory. .
Depattment denies that any work performed by Plaintiff gives 1ise to a valid claim for quantum

meruif or any other claim against the Department.

16. Respondmg to Paragraph 31, the Depattment admits that it continues to use the

- Saluda Armory. As to the remaining allegations, the Department lacks knowledge or information
sufficient to form a belief as to the truth of the allogations regarding the payment status and

therefore denies satme.
FOR A SECOND DEFENSE

17.  To ths extent that a tesponse is necessary to the Prayer for Relief, the Depamnen’c
. demes that the Plaintiffis entitled to the requested 1e]1ef as to the Deparhnent
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FOR A THIRD DEFENSE AND MOTION TO DISMISS PURSUANT TO RULE. 12(b)(6)

18.  The allegations of Parvagraph 1 through Paragraph 17 of thS Answer are realleged
as fully as-if repeated verbatim hetein.
: 19. Metitage has failed to state facts sufficlent to constitute a cause of action for a
. ¢laim of relief under Section 29-6-250,

20.  The Deparﬁnent prays that this cause of action be dismissed.

FOR A FOURTH DEFENSE AND MOTION TO DISMISS PURSUANT TO RULE
VOO0 :
21, ‘The allegations of Pa1ag1aph 1 through Paragraph 20 of this Answer arc realleged
as fully as if repeated vorbatim herein.
2. Meritage has failed to state facts sufficient to constitute a canse of action fot a
claim of relief for quantum mermt

93.. There'is an express contract between the Department and Freeland and between
Froeland and Meritage. Therefore, thete is no cause of action for quantum meruit and these

claims should be dismissed.
24,  The Department prays that the cause of action for quantum meruit be dismissed
with prejudice. '
FOR A FIFTH DEFENSE
25.  The allegations of Paragraph 1 through Paragraph 24 of this Answer are realleged
as fully ag if repeated verbatjm herein. . .
26,  Depariment paid its obHgations undet its contract with Freeland on 7 June 2016.

97, Trior to making the aforementioned payment, Depariment bad not recelved a
demand for payment from Meritage.’

28, “[TTke government entity's liability is litnited to the remaining unpaid balance on
the contract with the general contractor when the subcontractor notifies the government of the

general contactor's nonpayment,” Sloan Const, Co. v. Southco Grassing, In., 377 S.C. 108,

121, 659 SE.2d 158, 165-66 (2008) holding modified by Shirley's Fron. Works, Ine. v. City of
Union, 403 8.C. 560, 743 S.E.2d 778 (2013) (to clatify that there is not a recovery in tort undet

! pergonnal at the Dopartment were copied on an smail dated August 8, 2016, fiom Mr. Rando Motley of Century
Glass to M. Vinse Bell of Freﬂlfmd tulling Freeland that Meritage had not rccblved payment,

3
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the SPPA). Therefore, the Plaintiff is not entitled to relief from the Department pursuant to the
South Carolina Subcontractors’ and Suppliers’ Payment Protection Act.
29, The Department ptays that the Complaint be dismissed with prejudice.
FOR AN SYSTH DEFENSE

30,  The allegations of Paragmph 1 thlough Pavagraph 29 of this Answet are realleged
ag fully as if repeated verbatim herein, ,

31,  Depatiment is an agency of the State of South Catolina and is proteeted under the
doctrine of sovereign immunity.

32. The Depattment prays that this cégse be dismissed with prejudice.

CROSS CLAIM AGAINST FREELAND CONSTRUCTION COMPANY, INC.

33,  The allegations of Paragtaph 1 through Paragraph 32 of this Answer are realleged
as fully as if mpeated verbatim herem ’

34, Freoland was the genalal conuactor for the improvements to the Saluda Armory,
and, upon information and belief, Freeland engaged. Meritage &s a subdontractor to petform
cortain work at the Saluda Armory as a suboontractor for Freeland,

35. Tt was Freeland’s duty, obhgahon, and LCSpODSlbﬂity to pay Meritage for
whate.vel work Metitage performed in accoxdance to whatever agreement existed botween.
Yreeland and Mexitage,

36,  The Depattment has made alt required payments under the coniract to Freeland.

37, ¥ lreeland has not paid Meritage for its work, Freeland has breached its duties
and obligations and has retained funds it recetved from the Depattment that should have been
paid to Meritage. . ’

38,  TFreeland did not inform the Department prior to the Department’s final payment
to Freeland that Meritage had not been paid allizwasducasa subcontractor for its work, '

39, Meutage did not mfoun the Department priox to the Departrnent’s final payment
to Freeland that Meritage had not been paid all it was due as a subcontraotm for its work,

. 40,  Should a judgment be entered against the Department for sums duc to Metitage,
the Department is entitled to indemnification from Freeland. .

41. Whemfme should this Court find that the Department owes any sums fo

Maﬂtage the Depattment prays for a judgement of indemnification against Freeland for such
sams plus inferest, costs, attorney foes, and any other appropriate relief.

4
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WHREREFORE, having fully answeted the Complaint in this matter, Department prays:

1. That all olaims alleged against Depattment be dismissed with prejudice.

2. That Department be awarded attomey’s fees and costs.

3. For such other and further relief as may be appropnate«

WHEREFORE, Depattment further prays for indemmification for aty sums that may be
found owing to Meritage plus inferest, costs, attorney fees and agy other appropriate relief

March 24, 2017

" Respectfully submitted,

ALAN WILSON
Attoraey General

T. PARKIN C. HUNTER.

~ Senior Assistant Attorney General

S.C. Bar No. 2827

KEBVIN DESMOND MARONEY
Assistant Attorney General

Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211-1549

BY:
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Freeland Construction Company, Inc. and the

South Cfn‘ohna Militaty Depattment,

Defendants

1 hereby certify that I have served Metitage Asset Management, Ilic. dfb/a Century Glass

Company and Frecland ConstructLon Company, Inc. the below listed documents by mailing

to their aﬁomeys or 1egxstered agents at the addresses below Vla the United Siates Mail, return

receipt requested to Mr, Canty, this March 24 ?OI’?

Willlsm H. Yarbotough

Sweeny, Wingate & Barrow, P.A,
Post Office Box 12129
Columbia, SC 29211

Documents served:

1. Answer and Cross Claim

Kenneth B Canty
1629 Meeting Street Road

Chmleston, South Carolina 29405

L PAC ]

© THOMASPARKIN C.HONTER

March 24,‘ 2017 -

Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211

(803) 734-3680
(803)734-3677 (Rax)

23

) IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
| ) :
COUNTY OF RICHLAND ) ¥OR THE FIFTH JUBICIAX, CIRCUIT
: . )
Metitage Asset Management, Inc. d/b/a )} Civil Action No.: 2016-CP-40-07647 -
Century Glass Company ) : , - 2, ()
. ) -CERTIFICATE OF SERVICE & =, ¥,
Plaintiff, ) Pcku~ b
' . ) (Answer and Cross Claim) Atk T e
) e T
V. ) w2 =
) (-?/,'-"1 & ]
) Fe (f'\
)
)
)




IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CARCLINA
EIFTH JUDICIAL CIRCUIT

)
. )
COUNTY OF RICHLANP ) |
)  CASENO.: 2016.-CP-40-07647
) . .
)

- Meritage Asset Managenent, Inc., d/b/a MOTION AND ORDER INFORMATION

Century Glass Company _ .
: - Plamttff, ) FORM AND COVERSBET
va | ) .
-y
Freeland Construction Company, Iiic. and the )
South Carolina Military Depariment
Defendant. )
Plaintiff’s Attotney: Dofendant’s Attorney:
William H. Yarborough,(Ir., Bar No. 102868 T. Parkin Hunter Bar & 2827 :
Address: ‘ Kevin D. Maroney, Bat No. 102545 :
Sweeny, Wingata & Bajrow, P.A, Address: . W
Post Offlce Box 12129 P.O. Box 11549, Columbia, 8@292%?1*15@\:
Columbia, SC 29211 4 Phone: 803.734.6151, Fax803.73] 36?;? P ,;;,
Phone: 803-256-2233Fax, E-mail: phunter@sacg.gov i e
B-mail: why@swhlaw. co'mOthex kmarohey@scag.gov Iher cogz_ gg"fx

DAMOTION HEARING BEQUES’IED (attach written motion and complete SECTIOR gffan g,

| [FORM MOTION, NO HEARING REQUESTED (complete SECTIONS X and IXI) gi, o s

[~ [PROPOSED ORDER/CONSENT ORDER (complote SECTIONS XI and I , wo
SECTION I: Hearing Tnformation . TR ,_‘ 2

| Nature of Motion: Metion{to For Summary Judgment ' @

Bstimated Titne Needoad; %5 min. Court Reporter Needed:  [XIVES/[ | NO

A SLCTION II: Motton/Order Type

E.)

DIWritten motion gtiache

[ IForm Motion/Order
1 hereby move for [rehef or action by the court as sef forth in the attached proposed order.

[ - ‘J\‘“"""-’ U_L JN 5/26/2017
Signature bf Attorney for [ | Plaintiff ] Defendant Date submitied
SECTION XIT; Motion Iee

51 PAID — AMOUNT;
I BXBMPT: [TRule to Show Cause in Child or Spousal Suppoxt

(check reason) |_]!Domestic Abuse or Abuse and Neglect
[ liindigent Status ~ [_] State Agency v. Indigent Parfy
[ Sexually Violent Predator Act [ Post—Convwfion Relief
[T Motion for Stay in Bankruptoy
[_liMotion for Publication  [_| Motion for Ezccutlon (Rule 69, SCRCP)
1 Erop osed order submilted at request of the court; of,
duoed to wiiting fiom motion made in open comt pex judge’s instructions

I\l!ame of Court Reporfer:
[] Other:
JUDGES SECTION :
[C] Motton Fee to be paid ypon filing of the attached | JUDGECODE ___
order. 4
[1 Other: g Date:




Collested bye SV D

[l MOTION FEE COLLE

UNT DUH: $

CLERK’S VERIFICATION

jte Filed:g‘_(g(_o' l Q"

CTBD: §____.

| '] CONTESTED - AMO
. SCCA 233 (11/2003)

et e v - =
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STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

Meritage Asset Management, Ino, d/b/a
Century Glass Company

Freeland ConstructionjCompany, Yuo. and the
South Carolina Military Department,

N THE COURT OF COMMON PLEAS
FOR THE FIFTH JUDICIAL CIRCUIT

Civil Action No.: 2016-CP-40-07647

)
)
)
)
)

. } South Carolina Military Depattment’s )

Plaintiff, ) Motion for Summary Judgment and -

) Memotandum in Support of Motfon ft =4+ 2
) Summery Judgment T e QL
) o o
)
)
)
)
)

Ve

Defendants.

" This case is atlout claims for payment by a subcontractor, The South Carolina Military

Department (the “Depertment”) coniracted with Freeland Construction. Company, Inc.

‘ (“Freelaﬁd”) as gonethl contractor to perform work at the Department’s Saluda Armory (the

“Saluda Axmory”). Fioeland enpaged Meritage Asset Management, Inc. d/b/a Century Glass

Compatty (‘Merit_age”) as a subcontractor to petform certain Wofk. The wotk has beent

completed. The Depat

The Dopartment does

tment does not dispute that the work has been satisfactorily performed.

not have any ditect knowledge about the payment status of the accounts

between. Freoland and Meritage. The Department, however, has paid its general confractor,

Freeland, in full for the work pe:foﬁnéd. Meritage never tbld the Depariment that Freeland had

not been paying Metitage bofore the Depattment made its final payment to Freeland.

Meritage asseﬂ{s hat the Department failed to ensuro fhat Freeland obtained a bond under

§ 29-6.250, the Subcoptractors' and Suppliers' Payment Protection Act (SPPA). That assertion is

correct. Nevertheless, any tecovety by Metitage is limited to any amounts owed on the contract -

between the Depattment and Freeland, at the time Meritago either gave notice to or demanded

Pape L of 12
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payment from the Dep
the time the Deparfme

is limited, and in this g

19 Septembenr, 2
)

21 Januvary, 2016:
subconttactor work on

614:

artment, The Depattment did not have notice of any claims by Meritage at

F’; made its final pa}}ment to Freeland, Thlré, atty-claim related to the bond

age 19 zeto,
BACKGROUND

The Departmont and Freeland agree an a contract. (Affidavit in Support,

Meritage submitted a subcontiactor proposal to Freeland for

the Saluda Armory (Complaint, paragraph 13).

27 January, 2016; Fi

seland accepted Meritage’s proposal for the work on the Satuda

Aumory (Complaint, patagraph 14).
1 June, 2016; Freeland cofnpleted the work on the Armory (Affidavit in Suppost, §3).

3 June, 2016; Final 1t
Support, ).

rvoice from' Freeland submitted. to the Department (Affidavit in

7 June 2016: The fipal invoice for $93,973.69 was lposted for payment to Freeland,
completing the contract between the Depattment and Freeland. (Affidavit in Support, 1.

17 June 2016: The finhl payment was deposited. (Affidavit in Support, §6).

Meritage admits that it did not give the Department notice of Freeland’s

nonpayment prior to
Admit, Response #2).

The first thme the D

June 7, 2016. (Attached is Meritage’s Responses to Request to

opartient leaxned of Freeland’s nonpayment was August 8,

2016, (Affidavitin Support, 16).
_ Meritage has asserted a third parly heneficiary breach of confract claim against the

Dep'artnient for the fai
quantum meroit, Metit
" Thete ate not

Freeland and the Depa

ure to tequire Freeland to obtain a bond under the SPPA, and a claim for
g has also assexted a claim for breach of coniract against Freeland,
any disputed facts with regard to the matters between Meritage and

iment. The claims against the Department {ail as a matter of law.

Page 2 of 12
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- TORT ACTION UNDER THE SPPA
Although Meritage asserts third patty beneficiary and quantum metuit olaims only, the
Department would like fo malke the following clear; “[NJo tort action atises under the SPPA.”

Shirley’s Tron Works. Ine, v. City of U,g;to,ga 403 8.C. 560, 572, 743 S.E2d 778, 784 (2013).

“Thus, if Merltage is asSerting a toit action under the SPPA, sucha claim fails as a matter of law.

THIRD PARTY BENIFICIARY CONTRACT UNDER SEPA
“[A] governmental entity may be liable to a subcontractor only for breach of contract for
failing to comply w1th the SPPA bonding requirements.” Id. 403 S.C. 560, 564, 743 S.E.2d 778,
780. Although Meritaé € may pursue a tbirdv patty beneficiary breach of coniract claim agaiust the
Depattment, the law i3 clear that “the government entity's liability is limited fo the reinaining

unpaid balance on th:] contract with the general odntractar when the suboontractor notifies the

government of the general contractor's nonpayment.” Sloan Cbnst. Co. v, Southeo Grassing, Joe,,
377 S.C. 108, 121, 659 S.E.2d 158, 16566 (2008) holding modified by Shirley's Iron Works,
Inc, v. City of Union, 403 8.C. 560, 743 S.E.2d 778 (2013) (fo clarify that there 1s not a recovery

in tort under the SPPA)Y,
There was no outstanding balance owéd to Freeland when Meritage made its claim fot

payment to the Depatrtment. Mei‘itage, moreover, had not given the Deparfment notice of

Preeland’s nonpayment when the Depattmont paid ¥reeland in full, Because no outstanding
balance existed between the Department and Freeland when Meritage notified the Department of

. Freeland’s nonpayment, Meritage is nat eniitled to pursue recovery from the Department based
on a third party benefﬁciary breach of contract clait, Thus, Meritage’s third pacty bepeficiaty

breach of confract claim against the Department falls as a matter of law.

- Page 3 of 12
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, confractor.” zgi, 400 8

“Quanfum met;

QUAN’ITIM MERU]T

uit, quasi-contract, and implied by faw contract ate equxvalent terms fo1 8 -

liams Carpet Confractors, Inc. v, Skelly, 400 S.C. 320, 325, 734 8.E2d

equitable remedy.” W1

177, 180 (Ct.App.2019) (quoting QHG of Lake City, Jno. v. McCutcheon, 360 S.C. 196, 202,

600 WS.E.2d 105, 108 (CLApp.2004). Although modern case law utilizes terms sucl} as

“restitution” and *upj

doctrine of quagi-conir
]

Grading & Paving, lue,,
il dqéignation for the doctrlne of quasi-contract, and because quasi contract

earichment i3 a modet]

and quantum mernit ar

unjust emi«:hment [or

ust enrichmeit,” those terms are simply modem designations for the

act. Td., 400 S.C. 320, 325, 734 S.B.2d 177, 180 (quoting Ellis v. Smith

294 8.C. 470, 473, 366 SE.2d 12, 14 (Ct.App.1988)). Beoause unjust

e equivalent torms for an equitable remedy, the term guantom meruit can

be substituted for unjpst enrichment in the following sentence. “Courts addressing a claim of

_quantum, mémit] by ‘a subconﬁ‘actor against a property owner have

typwally denied recovely whete the. owner in i”act paxd on iis contraot wzth the general

.C. 320, 326, 734 S.E24d 177, 180 (quoting Columbia WI_lolesale Co. ¥,

‘SonddorMay N.V., 310 8.C. 259, 262-63, 440 SE.2d 129, 131 (1994).

In Williams Carpet Contractors, Inc. v. Skelly, the court 1ev1ewed e oase in which & jury '

awarded damages for

the Plaintlff on hxs claim for quantum’ mexmt. Notmthsiandmg the Jury

awatd, the Defendant filed a INOV motion, which the trial court granted, Tha Plaintiff appealed.

4

The Coutt of Appeals Iov«attamcd the trial coutt’s decision to grant 2 INOV because the Plaintiff

had presentéd SOme 6%

320, 326, 723 SE.2d

ridence that the géneml gontractor had not been paid in full, Id,, 400 8.C.

3d 177, 180, If the one reascnable inference that could have been drawn

from the evidence supported the claim that the gonetal contractor had been paid in full, the coust

would have affirmed 418 demslon to giant a INOV. ¢f. Id,, 400 S C 320, 325 734 S R.2d 177,

R

Page 4 of 12
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180 (“If more than one reasonable inference can be drawin or if the inforences 10 be drawn from

_ the evidence ate in dolubt, the case should _bé submitted to a jury” (quoting Chanoy v, Burgess,

246 8.C, 261, 266, 143 §1.24 521, 523 (1965)).
In this case, the Depattment paid Freeland (thé genéral contractor) in full on June 7,

2016. Metitage admitsl'ﬂmt it did not give fhe Departiment notice of Freeland’s nonpayment priot
to June 7, 2016. The|Department confirms that it did not have notice prior to June 7, 2016.
Because the Dep:ﬁ‘lznﬁ:nt has paid on,its .contract with the general contractor, Meritage is not

entitled fo putsue its| claim for quantum meruit apainst the Department, Thus, Meritage’s

quantum meruit claim fails as a mattot of law,
5 CONTRACT OR QUANTUM MERUIT!

Althongh Meri age is cateful fo base its quantum meruit claim againat the Depariment on
~ the benefit that the Department received because of the conttact between Meritage and Freeland

rather than on the conract between the Departm@rit and Freeland, the Department would like to

make a fow points cledr. _
Quantum meruit is incompatible with the existence of & valid contract. Shirley’s Iron

Works. Inc. v. City of Union, 403 S.C. 560, 574-5, 743 S.E.2d 778, 785-6 (2013) (citing Slom L

377 S.C. 108, 659 S.E.2d 158 (holding the SPPA’s bonding quuirefnent_s are incorporated into

all puibfic works construction contracts); Strickland v, Coastal Design Aséocs., 294 S.C. 421,

424, 365 5.2 226, 228 (CtApp1987) (“The law is well settled in this nation that where an

express confract has {aee.n tescinded or abandoned, one furnishing labor or materials in patt
porformance may recover in quantwm meruit unless the original conlract remalns in Jorce”

(Bmphasis added by the Court))). “If the tasks the plaintiff is seeking compensation for nnder a
] .

quantum mesuit theOl',éI are encompassed within the terms of an pxpré,ss contraet which has not

Page 5 of 12
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been abandoned or 18

scinded, the plaintiff may not tecover under qumlmm mettit.” Wﬂliams

Catpet Contlactors, 1’110 v._Skelly, 400 S C. 320, 328 734 S.E. 2d 177 181 (Ct App. 2012)
(quoting Swanson A S’tlatos, 350 5.C 116, 122 564 SB2d 117, 120, (2002)) ' '

: Al’chough court

ts have asserted that the existence of an express conitract covering the lssue
j

of compensation is a ofcfense to an action for quanmm mernit, they have elso said the following,

“While recovety may

contract, the plaintiff’s

sarvices.” Id., 400 S.G.

141, 148, 348 S.E.2d

450 (1987)). Neverthe

and a quantum toeruit

theories may be pled. [

and quantum merutt

be had in quantum metuit for setrvioes fully performed under an express

recovery is limited to the amount the parties agreed shonld be paxd for the

320, 328-29, 734 S.E.2d 177, 182 (quoting Johnston v. Brown, 290 S.C.-
191, 395 (Ct.App.1986, rev’d on other grounds, 292 S.C. 478, 357 S R2d
less, “[clase law bars recoveﬁng under both [a breach of contract theoty
theory],” 1d., 400 S.C. 320, 329, 734 S.B.2d 177, 182, though both
Id., 400 S.C. 320, 328, 734 S.E.2d 177, 181 (“A breach of contract claim

claim can Be altemative rather than inconsistent remedies”) (quoting

 C v. Estate of Righardson, 395 S.C. 633, 639, 720 S.E.2d 485, 488 (Ct.

JASDIP Props. SC, 1]

App.2011)).

In this case,' the
Meritage: The condract between the Depattment and Freeland coveting

express confract with!

o Department had an éxpress contract with Freeland and Froeland had an

compensation for work on the Saluda Armoty setves as the basis for Metitage’s third paity

beneficiary bléaoh of @

ontraot olaun against the Depaﬂment Because Mentage uses that contract

ag {he basis for its i rL‘t canse of actzon agamst the Depatiment, Merdtage canmot aud does not

dispute the exmtence 4
that the oconfract w

Dépariment- and Freel

ind validity of that contract, Just &3 impotiantly, Merltage does not at gue
s rescinded or abandqned‘ Consequently, the contract between tho

\nd must temain. in forco. Similarly, the contract between Metitage and

Page 6 of 12
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- Preoland covering compensation for wotk on the Saluda Armory serves as the basis for

Metitage’s hreach of contract claim against Freeland. Because Meritage uses that contract as the

basis for its breach of tontract elaim against Freeland, Meritage cannot and does not dispute the

exigtence and validity|of that contract. Thérefore, the contract between Metitage and Freeland

niust remain in force,

Because valid ¢ontracts covering compensation for work on the Saluda Armory exist and

-
- yematn i foroe, the glasi-contractual claim of quantum meruit is inapplicable to this action, at

least to the exient Melitage seeks recovery in an amount above the compensation agreed to for

work on the Saluda Ajmory in those contiacts. Thus, to that extent, Meritage’s quantum meruit

olalm fails as a matter of law.

Tn Hs breach ofjcontract claim against both Preeland and the Department, Metitage asgetts

" that it suffered damaggs for $55,027.50. (Complaint §23 and 427). The amoupt that Meritage and

* Preeland agreed would be the compensation for Meritage’s waotk on the Saluda Amory, however,

is $50, 600, (Complaint 716). Meritage does not say how much money 1t .seeks for its ¢laim of

quantum meruit. Mentage only asserts that it bas not been paid the “value of [its] wotls,”

(Complamt B, thoui;h Mezitage still mcorporates the damages amounts asserted it the breach
of -contract olaims ag’hmst the Department and Fréeland. (Complaint §28). For the quantum

meruvit cIaun against | lthc Department, agy amount over the contraoted for compensation. of

$50,600 failsas a mattlar of law.
I‘AILURE TO I’URSUE A I\IECHANIC’S LIEN

The Deparhner]&t asked the coutt for Jeave to amend ifs answet to include the affirmative

defense of the failure ito pursue a mechanic’s lien, though it believes that defense is contained

within ifs Fourth Def}ensa fo this action (the failure to state facts sufficieni to constituie a

Page 7 of 12
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{uantum, m;vmit claim
the court grants the Deg
o pursue‘ a mechanic
Department.

The South Car

“will not bar an action

). (Answex 21-24), The motion to amend is pending before the court. X
partment’s motion to amend (which itrequesty as a preéaution), the failure N

’s lien is an additional delineated groﬁnd for judgment in favor of the

slina Supreme Court has stated that the failme to pursue a mechanic’s lien

for quantom meruit recovery as a matier of law if a plaintiff can otherwise

prove circumstances.

establishing wnjust entichment.” Williams Carpet_Contractors, Inc. v.

Skelly, 400 8.C. 320, 327, 734 S.E2d 177, 181 (C1.6pp.2012) (citing Columbla Wholesele Cou.

Ine. 'v. Scudder May ]

v, 312 §.C. 259, 263, 440 S.E2d 129, 131:32 (1994) (citing Gee v.

Bbetle, 279 Pa.Super.

owner paid no one).
Additionally,

subcontractor/material

genetal contractor.” C¢

440 8E.2d 129, 1311

3

P.2d 526 (1969) (failuf

101, 420 A.2d 1050 (1980); Costanzo v. Stowatt, 9 Ariz.App. 430, 453

o0 file & mechanic’s lien no bar to recovery for nnjust envichment where

“Ithe mechanic’s lon statute] Hmits the aggregate amount of

men mechanic’s Hens to the amaunt of the owner’s contract with the

lumble Wholesale Co.. Ino. v, Souddet May N.V., 312 S.C. 259, 2621. 2,

2 (1994), That statutory limit, moreover,

“nrovides a £
meruif cages i
a goneral co
mechanic’s i
subcontractor’s

Rose Blectric, Ine. v. (

amework for determining what recov
’volving constryction contracts, Whate...a
ntractor a substantlal amount of the comfract price, we find the
du statuto, and their limitations, ere @ proper measute of the

ety is proper in guantum
building ownex hag paid

v

damages against the properfy owner ifia quanium meruit action.”

387 (CL.App.2016).

Again, if the propert;

subcontractor’s da;nagles against a property owner are zero, Supra

\ooler Frectots of Atlanta, Inc., 418 S.C. 424, 433, 794 SB2d382,

v ownel has paid on ite contract with the general contractos, then the

Williams Carpet Contraciots,

Inc._v. Skelly, 400 st 320, 326, 734 S.B.2d 177, 180 (Ct.App.2012) (“Cousts addressing a

Page 8 of 12
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claim of unjust enrich
have typically denied

confractor”) (quoting ¢

ment [ér quantim meruit] by a subconiractor sgainst a property owner
recovery where the owner in fact paid on its contract with the general

ofumbia Wholesale Co. v. Scudder May N.V., 312 8.C. 259, 262-63, 440

§

8.B.2d 129, 131 (199
In this case,

Department paid the

Armory. Thus, the Depatttment is not unjustly entiched; it paid

Armory. Becavse Merl

to pursue a mechanic’s

).

Metitage did not pursue a mechanic’s lien. More importantly, the

genetal contractos, Freeland, in full for the construction of the Saluda

for the construction of the Saluda

tage catnot prove ciroumstances establishing unjust entichment, its failute

lien is futal to its quantum meruit claim,

If Meritage’s quantum mesnit claim did not fail as & matter of law (which it does),

Metitage would still recelve nothing from the Department, A suboonitactor’s recovery in a

quantum metuit action

is limited to the amount of the property owner’s contract with the general

contractor. Recovery, however, is typloally dended when the properfy ownet has paid the general

contractor in full. Becguse the general contractor has been paid in full for the construction of the

Satuda Armary, the Department does not owe Meritage anything. There is no genuine jssue of

material fact in this cad

Meritage has 1
third patty beneficiary
Depaﬂ:ment'ar‘xd Frecl
works consfruction cof
743 S.E.2d 778, 785 {

108, 120, 659 S.R.2d 1

o, and the Department is entitled to judgment as a matter of law.

SOVEREIGN IVMUNITY

wo claims against the Department in this case. Ono of those claims is a -

breach of confract ciaim. That claim stems from & contract between the

and, The SPPA’s bonding requiremetts ate incorporated into all public

tracts. Shifley’s Tron Works, Ino, v. City of Uniden, 403 S.C. 560, 574-5,

2013) (citing Sloan Const. Co., Inc. ¥, Southeo Grassing, Ine,, 377 8.C.

58, 165 (2008)). Thus, the SPPA’s bonding requitements are incorporated

Page 9 of 12
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lI,,

mto the connact betwe en the Dop aﬂmcnt and Frceland

I

The Supreme (toum has held that the exclusive pro cedures for resolving suits on contracts

with the State or Sfate entities are contained within the South Carolina Consolidated

Pmcmement Code, Unisys Corp. v. outh Carolina Budpget and Control Bd. Div. of General
erv:{oes Infomgatlon '.lt'echnology Managemant Office, 346 S.C. 158, 170 551 S.3B. 24 263, 270

| (20(}1) (cxting 8.C, Code Ann §11v35~4230 “Authonty to resolve oontmct and breach of contract

controvermes”) Thos pmcedums do not involve the cirouit court unless a patty appeals the

deolswn ofthe pmmm?ment panel, S C. CodeAnn 611~35-44IO(6)

Mentage s thitd party beneficiary breach of conttact claim is a contractual dlspute witha

State entity. Because|the procutement code prowdes the exclusive plocedmes for resalvmg

contract dlsputes with State entlties—procedures Lemoved from oireuit couct until an appeal of

the procutement panel—Meritage should be barced from bringing its thnd party bepeficiary

‘breach of contract dlatm in ciroutt court. Nevertheless, the Supreme Court has allowed

subcontractors to sue on a contract with a State entity in circuit court, when the suit is based on

the failure to comply|with the tequirements of the SPPA Slean Const. Co., Ino. ¥v. Southco

Grassing, Inc., 377 8.0 . 108, 121, 659 S.B.2d 158, 166 (2008) (wmandmg subcontractor’s thitd

party beneﬁmary breach of contract claim to circnit coutt for a determination. of SCDOT’s

hablhty to the suhcontractor); and Sloan Const, Co.. Inc. v. Southoo Gragsing, Inc., 395 8.C. 164, - -
173, 717 SE. 2d 603) 608 (2011) (affitming eiroult contt’s mling that SCDOT was liable to
ailure to maintain & valid bond under SPPA). Thetefore, Mexitage’s third

Schonilaptor for jts £
party beneﬁmary breach of contract clalm in cirouit cowt is not barred by the dootrine of

soverelgn. fromunity, ﬂhOugh it still feils as & matter of law for other reasons outlined earlior,

(I\fever&elcss, the Department would like to presetve any right that it may have to argue against

Page 10 of 12,
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the precedent of the Sfoan Hne of cases, in the event of an appeal).
Meritage’s quq!xlmm meruit claim, however, is barted by sovereign immunity, “[Blecause
a statute waiving the State’s immunity must be strictly construed, the State can be sued only in

the manner and ﬁpon fhe terms and conditions presctibed by the statute.” Unisys Corp. V. South

Carolina Budget and CGontrol Bd, Div. of General Services Infonnaﬂon.Technologv Management

. Office, 346 S.C. ISS,E 170, 551 S.E.2d 263, 270 (2001) (citing Jeff Hunt Mach. Co. v. South
-
Carolina State Highway Dep't, 217 S C. 423, 60 S.E.2d 859 (1950)). In Unisys, the Supreme '

Court made clear thaﬂ the State, because of the passago of §11-35-4230, consented to be sued

based npon contract; the State, howeves, did not and has niot consented to suits in equity,
Meritage’s quqnmm meruit claim is obviously not based upon confract; quanturm mergit

is an equitable remedy Because the State has never consented to sults in equily, Meritage’s

quantum. meruit claim lis barted by State sovereign immunity, whethet the claim is brought under

. _
the procurement code ?r in circuit oourt, Consequently, that claim fails as a matter of law.

CONCLUSION

]

Based on the above, the Department moves for summary judgment. “Sumrnary judgment

is approptiate when 1tf1s clear thete is no genuine issue of matertal fact and the moving patty is

as a matter of law.” State Farm, Fire & Cagualty Co. v. Breazell, 324 S, C

" entitled to & _]udgment

228, 230,478 S.E2d 2]43 1, 832 (1996) (citing Café Associates, 14d. v. Gerngross, 305 S.C. 6, 406

S.E.2d 162 (1991)). Uglxder Rule 56(b), a defending party can move for summaty judgmett at any
! .
|

Although the Deparlment is sympathetic to the plight of Mentage the only legal recoutse

time.

. 15 against Freeland. Memage cannot obtain any money from the Department, Because thets is no

genuine issue of matelxial faot, the Department Is entitled to judgment as a maties of law,

Page 11 of 12
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May 26, 2017
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Respoctfully submitted,

ALAN WILSON
Attorney Genetal

T. PARKIN C. HUNTER
Sendor Assistant Attorney General
S.C. Bar No. 2827

Kevin Desmond Maroney
Assistant Attorney Gensral
S.C. Bar No. 102545

Office of the Attorney Geueral

Post Office Box 11549
Columbia, SC 29211-1549

BY: 4@’% W W
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)} IN THE COURT OF COMMON PLEAS

STATE OX SOUTH CAROLINA
_ )
COUNTY OF RICHLAND } THE FIFTH JUDICIAL CIRCUIT
Meritage Asset Management, Inc., ) Civil Action No.: 2016~-CP-40-7647
d/b/a Century Glass Company )
)
Plaintiff, ) ‘.
) FACR -
Y. ) [} 5{: ::; «\"O
) CROSS MOTION FOB?! & &
Freeland Coustruction Company, Inc, ) SUMMARY JUDGI\»IEN%f - - ;’:
and the South Carelina Mikitary ) :_,g’ R
Department ) ,; (»%r =2 ’ 7o
) g 5 7
Defendant. ) gg ol -
I;; f\’

TO: THOMAS PARKW C. HUNTER, ESQUIRE AND KEVIN DESMOND MARONEY,
ESQUIRKE, ATTORNEYS FOR SOUTH CARLINA MILITARY DEPARTMENT:

PLEASE TAKE NOTICE THAT, the undersigned attorneys for the Plaintiff, will move
before a presiding judge for the Richland Court of Common Pleas on the fenth (10™) day after

service thereof, or as soon thereafter as may be heard, for an Order granting Defendants

summary judgment in accordance with Rule 56 of the South Carolina Rules of Civil Procedure,

The grounds for this Motion are that the Defendant Sonth Carolina Military Department

has filed & Motion for Summary Judgment, Plaintiff stipulateé to the facts asserted by the

Defendant and, as a result, fio genuine dispute as to any materia] fact exists.

This motion will be'supported by a memoxandum of law that may include deposition

transoripts, affidavits, and other evidentiary material which discovery has revealed in this matter,

*%Signatnre Page {o Follow™*
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Columbia, South Carolina

July 13, 2017

Respectfully submitted,

SWEENY, WINGATE & BARROW, P.A.

Willlam H: orough, Jr.

Sweeny, Wingate & Barrow, P.A.
Post Office Box 12129

Columbia, SC 29211

(803) 2562233

ATTORNEYS FOR PLAINTIFF
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IN THE COURT OF COMMON PLEAS

$TATE OF SOUTH CAROLINA )
)
COUNTY OF RICHLAND ) THE FIFTH JUDICIAL CIRCUIT
Movitage Asset Management, e, ) Civll Action No.; 2006-CP-40-7647 &,
dfb/a Contury Glass Company, ) =
) OFE 5 O
Plaintiff, ) 25 g _nfS
| ) RS
M g MEMORAND UM'OF LAW INfS}g %’r@gg
PLAINTIFE’S CROSS MOTION FOR =
Freeland Construction Company, Inc., ) Ly
and the South Carelina Military ’ ) SUMMARY JUDGMEH'T a7
Depurtiment, ) A
)
Defendants. )

This matter comes before the Court on Plaintiff Meritage Asset Management, Ine., d/b/a

Century Glass Company’s (“Meritage”) Cross Motion for Summary Judgment. Meritage

respectfully requests that this Court grant it’s Moﬁ’on for Summary Judgment and deny
Defendant South Caroling Military Depariment’s (the “Departrnent”) Moton for the reasons set
forth below,
YACTS

The facts relating to this Motlon are not in dispute, The legal issue is whether the
Depariment is obligated to pay a sub-contractor for work performed on the Satuda Armory where
the department has failed to camply with the requitements of the Little Millex Act and the
Subeontractors’ and Sup;iliers’ Payment Proteotion Act (“SPPA), The Department failed to
require Defendant Freeland Construction to obtain a payment bond for work pexformed. See

Defendant’s Motion for Summary Judgment and Memoréndum in Suppoert of Motien for

Summery Judgment at p, 1. Forfiermore, nefther the Deparlment nor Freeland juformed

Maeritage of the failure to obtain a payment bond. Id. Freeland was paid in full but failed to pay

40



Meritape. Id. Freeland is in default. To dale, Meritage has stll not been paid for the

satisfactory work it performed on the Saluda Armory. Id.

EGAY, STANDARD

A motion for summary judgment shall be granted “if the pleadings, depositions, answers
to interrogatoriss, and admissions on file, Iégcther with the affidavits, if any, show that there i§
no gennine issue as 10 any material fact and that the moving party s entitled 10 a judgment a5 o
maiter of law.” Rule 56(_0), SCRCP. “When a mofion for summary judgment is made and
supported by such faots a8 would be admissible in evidence at telal, the advgrse parly may not
rest upan the mere allegations of his pleadings. Instead his response to tho motfon mast set forth

specific facts, admissible in evidence, showing there is a genuine issue for trial. Ifhe does not so

respond, summary judgment should be eatered against him.” Moody v. MeLellan, 255 5.C. 157,
163, 367 8.E.2d 449, 452-53 (Ct. App. 1988) (ciling Rule 56(e), SCRCP).
ARGUMENT
Prior to the enactment of South Catolina’s “Little Miller Act™, S.C. Code Ann, § 11-30~

3030, South Carolina “law afforded limited protestion to subvontractors and suppliers praviding

[abor and materials on publiv projects.” Sloan_Const: Co. v. Southgo Grassing, Ine, 377 8.C.

108, 113, 659 S.E.2d 158, 161 (2008). “[T]hese provisions are . . . enacted fo nddress the

problem of subcontractors who nay not use liens on public property to securo puyment for work
performed on public projects .. .." Id. The Subcontractors® and Suppliers’ Payment Protection

Act (“SPPA™) was designed to “expand(] fhe protections afforded these parties under the Little

Miller Acts.” Id, al 144, The SPPA. states, in pertinent part:

(1) When a governmental body is a party to a contrect to improve real property, and the
contract is for a sum in excess of ffty thousand dollars, the owner of the property shall
require the contractor to provide g labor and material payment bond in the. full ameunt of

the contrack....

41



(3) For purposes of-any coniract covered by the provisions of this sestion, It is the duty of
the entity contracting for the improvement to take reasonable steps to assure that the

appropriate payment bond is issued and is in proper form.
S.C. Code Ann, § 29-6-250 {emphasis added), Further, the South Caroling Suprenio Court has

held that the “government's failure to comply with the SPPA's bond requirements [} gives rise to

a third-parfy heneficlary breach of contract elaim by the subcontractor against the govemment

entity. th'ﬂey’s Tron Works, Ine. v. City of Union, 403 8.C, 560, 743 8.8.2d 778 (2013) (citing

Sloan at 118, 659 8.E.2d ot 164).
“TA] povernmental entily may be liable to a subcontractor only for breach of contract for

failing to comply with the SPPA bonding requirements.” Shirley’s Iron Works, Inc. v. City of
Union, 403 S.C. 560, 572, 743 §.8.2d 778, 784 (2013). Under the SPPA, the Departmont was
required to ensure that Freeland obtained a payment bond. It is not disputed that the Deparlment

Failed to do 5o - in ity gwn Motion for Summary Judgment, the Department boldly proclaims that

it did not secure a payment bond.

The holding in Sloan, however, grants the Department a pass: “the government entity’s

liabllity is limited to the remaining unpaid balance on Lhe contract .with the general confractor
when the subcontractor riotiffes the government of the geperal contractor’s nonpayment,” Sloan,
377 S.C. at 121, 659 5.E.2d at 165-66. With Sloan as a shield, the Department argues that its
failure to follow the [aw as prescribed is of no consequence. Because the Deportment paid the
full batance to Freeland, they are not liable.

The Court’s holding in Sloan should be overturned because it cotrupts the very purpose
for which the SPPA was created: to protect subconiractots that choose to provide labor and/or
materials on government prajects, T a private construction setting in which a subcontractor has

not been paid for work completed, the subcontractor may take out & lien on a propetty it provided
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lapor and thateriais. See 8.C. Code Ann. § 29-5-10. Becauss no lien may be had against the
govemmcnt,: simall businesses were at visk for fipancial ruin prior to the enactment of the SFPA.

Consider, without the SPPA, a subcontractor provides labor and/or matexials but is not paid.
When the sub appeals to thc; prime and is told the prime is insolvent, he has no option but to take
a Joss. ‘The SPPA was specifically enacted to protect small businssses from this scenario.

The holding in Sloan castrates each of the protections afforded to small businesses by the
legiglature in enacting the Little Miller Act und the SPPA. Take this case: Merltage provided
Inbor and materials and was not paid. Meritage appealed to Freeland only to {ind Freeland Is
insolvent and no payment bond existed, Becange the Department failed to follow the prescribed
and codified process, Meritage has no option but.to take the loss, Despite the enactinent of the
South Carolina Little Miller Act and the SPPA, the Sloan Court has ensured that the outcome is
the seme,

CONCLUSION

Meritage respectfully requests that the Court grant Summary Judgment in its favor as a
thitd-party beneficiary ta the coniract between the Department and Defendant Freeland for the

Department’s admitted failure to comply with the SPPA’s bording requirements
Respectfully submitted,
SWEENY, WINGATE & BARROW, P.A.

Bterett A. Réndall, I

Wiliam B/ Yarborough, Jr.
Sweeny, Wingate & Barrow, P.A.
Past Office Box 12129
Columbin, SC 29211

Columbia, South Carolina (803) 256-2233
November 29, 2017 ATTORNEYS FOR PLAINTIFY
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State of South Carolina

County of Richland

Meritage Asset Management
Inc., et al.,

Plaintiffs,

versus

Freeland Constructilon
Company Inc., et al.

Defendants.
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PROCEEDINGS

THE COURT: Meritage Asset versus Freeland

Construction.

Please identify yourself for the record.,

 MR. YARBOROUGH: Willlam Yarborough for Meritage
Asset.

MR. MARONEY: Kevin Maroney for the South Carolina
pDepartment of the Military. |

MR. SﬁITH: I'm Edward Smith, Your Honor; IL’m not

hear to argue. I’m just here to merely observe and be of

assistance.

THE COURT: You' re what they call eye candy.

I’m sorry, and you are?

MR. YARBOROUGH: Wi;liam.Yarborough for Meritage

Asset, Your Honor.

THE COURT: All right. It’s your motion, Mr. Marxroney.

. MR. MARONEY: ,Thank you, Your Honor. We also have a
moﬁion to amend on the docket. I don’ﬁ know if you want to
address that or just go straight to the motion for summary
Jjudgenment. |

MR, YARBOROUGH: Your Honor; if T may? I think it
might be easiest 1f he doeé his motion and we kind of put
the motions for summary judgement together with the cross

motions., We don’t really have a disagreement on the facts.

Tt might make the later argument moot.

THTS TRANSCRIPT WAS PREPARED FOR WILLL YARBOROUGH, ESQ.
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THE COURT: Well, somebody tell me something about it.

MR, MARONEY: Yes, Your HOnor.
Just for the motion to amend, we move to add the

defense of a mechanics failure to pursue a mechanics’ lien.

THE COURT: Well, tell me what happened.
MR. MARONEY: I’m sorry, Your Honor.
The Department of the Military contracted with

Freeland Construction in this -- to perform gertain work on

various ——- in this case, an armory. Freeland then

contracted with the subcontractor Meritage.

The work was completed on June lst on the Saluda

Armory.
THE COURT: Was that 20177
MR, MARONEY: 2016, Your Honor. Excuse me.
The Department paid Freeland, the general contractor,

4in full on June 7, 2016, The first time that the

Department learned of the lack of payment between Freeland

and Meritage was August 8, 2016. That fact is important

because the Plaintiff Meritage brings a third party
beneficiary breach of contract claim based on the
Subcontractors’ and Suppliers’ Payment protection Act.
The South Carolina Supreme Couxt has stated that the
only - that the liability is limited to the amount
outstanding on the contract between the agency and the

general contractor at the time of notice. In this case,

THIS TRANSCRIPT WAS PREPARED FOR WILL YARBOROUGH, ESQ.
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notice was gilven after payment had been given in full, so

there is no recovery possible.

THE COURT: What -~ when was the certificate of

occupancy, if there was one, issued?

MR. MARONEY: I don’t -- I don’t think there was one,

Your Honor, but I wouldn’t be able to say foxr certailn.

THE, COURT: Well ——-

MR. MARONEY: It was —- the work was cotpleted on June

1st and the payment was given in full on June 7, 2016 and

then it ~--
PHE COURT: So work was completed on June lst.

MR. MARONEY: Yes, Your Honor.

THE COURT: And payment was made on June 7, 2016; is
that correct?

AMR. MARONEY: That’s correct, Youxr Honor.

THE COURYT: And that’s -- and that was the remalning

balance on the contract.

MR. MARONEY: Yes, Your Honor.
THE COURT: And the notice wasn’t given until August

8th?
MR, MARONEY: That’s correct, Youxr Honor.

THE COURT: And that was not in the form of a lien,

MR. MARONEY: It was not in the form of a lien. It’s

an e-mail. it’s'listed_in the affidavit 1n support,

paragraph eight. It's an g-mail to one of the individuals
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at the South Caraclina Department of the Military. And Mr.

~— and Meritage agrees with the facts and the issue of

‘notice.

THE, COURT: What is your motion to amend?
MR. MBRONEY: We can actually drop it, Your Honox,

unless you’d like me to —— we had moved, but wé can dxrop

that motion.
THE COURT: Well, it’s up to you.
MR. MARONEY: We’ll go ahead and drop it.

THE COURT: All right. It’s withdrawn. That one’s

signed.
And it looks like, Mr. Yarborough, you have a motion

for default?
MR. YARBOROUGH: Yes, Your Honor, against co-defendant

Freeland Construction.
THE, COURT: Against who?

MR. YARBOROUGH: Freeland Construction, Your Honoxr.

THE COURT: Okay.

MR. YARBOROUGH: Would you like to hear that now, Your

Honox?

THE COURT: Yes. Either that or -— Yes, I think we

get to ~- that will take us to the two motions for summary

judgement .
MR. YARBOROUGH: Sure..

THE COURT: All right. Go ahead.
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MR. YARBOROQUGH: Your Honox, Méritage Asset éigned ——

enacted a contract with Freeland Construction for this

project on the Saluda Armory. It was Ffor a total amount of

Fifty Thousand Six Hundred Dollars ($50,600) and that
contract was actually appended to the complaint in this

natter.
I have a copy of it 1f you'd like to see it, Your

Honor.
THE COURT: Well, do you want me to see it?
. MR. YARBOROUGH: I would, Your Honox.
(WHEREUPON, a document is presented to the Court.)
THE COURT: All right. Hold on a minute. Ma'am, are

you involved in this case?

UNIDENTIFIED SPEAKER: I'm just watching from the

. Attorney General's office.

THE COURT: Okay. I didn't want to hold you here

because this make take some time, 1if you had another case.

B11 right. Tell me about this, Mr. Yarborough.

MR. YARBOROUGH: Your Homor, we completed work and

submitted ocur final invoice on May 20, 2016 which made

payment. due 30 days following that application foi payment.
T have the application for payment here too, Your

Honoxr, and I Qill pass it up.

| To date we have not been paid

We were never paid.

anything on this contract, so that's a total of i
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THE COURT: Nothing?

MR. YARBOROUGH: Nothing.

THE COURT: No periodic pay?

MR. YARBORQUGH: Nothing, Your Honor.

THE COURT: Okay.

MR, YARBOROUGH: So the total of Fifty Thousand Six

Hundred Dollars {$50,600) total, plus interest which is
computed -~ which is accounted for in the contract at a

rate of 8.75 —— well, 1t's the South Carolina rate per

statute, but it's 8,75 percent per annum.

THE COURT: Tell me why they should -~ you should find

them in default.

MR. YARBOROUGH: Well, Your Honox, we served them with

the complaint on February 9, 2017. Default was actually

entered on March 20, 2017. To date we've heard nothing

from Freeland Cogstruation in regards to this lawsuit.

We sent them a letter. We had a —-- we had another

hearing on this that was ultimately continued because we

had a trial that week, Your Honor, and then we sent a

letter giving them notice of that default hearing. And we

gave them -- we sent them a letter for this one as well,

Your Honor, and we have -—-

THE COURT: Where's your notice letter?

MR. YARBOROUGH: Your Honox, I actually don't have it

with me. I can submlt it to the Couxt. We do have a
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letter and it was sent, I believe, on November 6th by

certified and regular mail.
THE COURT: Well, it should -— let's pul it in the

file.
MR. YARBOROUGH: All right.
THE COURT: For\your ﬁrotection.
MR. YARBOROUGH: Yes, Your Honor.
Your Honoxr, X also have —-- _
PHE COURT: Now, do. we have -- is there any doubt

about the amount of damages you‘re seeking? .

MR. YARBOROUGH: No, Your Honor. T actually have an

affidavit ———
THE COURT: Was that provided to them?

MR. YARBOROUGH: Yes, sir. I have an affidavit from

Randy Wright who is the owner of Meritage Asset Century

Glass and it states that's it's Fifty Seven Thousand TWwO

Hundred and Ninety-Six Dollars and Eighteen Cents

{$57,296.18) .
THE COURT: Make it part of the record.

MR. YARBOROUGH: Yes, Youxr Honor, I will.

and I also have a computation of that interest if

you'd like it,
THE COURT: Make it part of the record.

MR. YARBOROUGH: Will do.

Your Honoxr, I would like to introduce Subcontractoxs’
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Application for Payment as Plaintiff's Exhibit Number Iwo.
(WHEREUPON, Subcontractors’ Application for
payment was introduced and received into

evidence as Plaintiff's Exhibit Number Two.)

THE COURT: Without objection.

MR. YARBOROUGH: And Your Honor, I;d like to make the
contract between-Meritage Asset and Freeland Construction
Plaintiff's Exhibit Numbexr One.

(FHEREUPON, the Contract between Meritage
Assetiand Freeland Constructlon was
introduced and received into evidence as
Plaintiff's Exhikit Numbex One;) |

THE COURT: Without objection.

MR. YARBOROUGH: The Affidavit of Randy Wright as

Plaintiff's Exhibit Number Three.
(WHEREUPON, the Affidavit of Randy Wright

was introduced and received into evidence as
Plaintiff's Exhibit Number Thres.}
THE COURT: Wwithout objection.

MR. YARBOROUGH: The computation of interest as

Plaintiff's Exhibit Number Four.
(WHEREUPON, the Computation of Interest was

introduced and recelved into evidence as
Plaintiff's Exhibit Number Four.)

" PHE COURY: Without objection.
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Anything further on this issue?

MR. YARBOROUGH: No, Your Honor. And I have a

prepared order if you'd like it.

THE COURT: You do?

MR. YARBOROUGH: Yes, sir.

' PHE COURT: Hand it up, please.

{(WHEREUPON, a document is presented to the Court.)

THE COURT: T've slgned your order and I'm going to
file it.

MR. YARBOROUGH: Thank you, Your HoOnoxr.

THE COURT: Who filed first? . ‘

MR. MARONEY: I did, Youxr Honor,

THE COURT: All right. You may proceed.

MR. MARONEY: Thank you, Your Honor.

As T noted in the earlier recitation, the general

contractor in this case, Freeland, was paid in full by the

Department on June 7, 2016. The Department was not given

notice by Meritage of the nonpayment between Freeland and
Meritage until Apgust 8, 2016 after full payment had been
given.

The Supreme Court in Sloan and then reaffirmed in
Shirley's Iron Works said that the third-party beneficiary
breach of contract. claim based on the SPPA, the
Subcontractors' and Suppliers' Payment Protection Ackt, is

limited to the amount outstanding on the contract between
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the agency and the general contractor at the time notice is

given of nonpayment between the general and the sub. That

precludes any recovery for Meritage under the SPPA in this

case. That's the argumeant pertaining to the third-party

beneficiary breach of contract claim, Your Honor.

Meritage has also asserted a quantum meruit claim.

For that we have two principle arquments, Your [onox.

First, in Shirley's Iron Works, the Court made clear
that the existence of an outstanding —— the existence of a

valid contract enforced precludes quantum meruit because

it's fundamentally at odds with an equitable -- with that

equitable claim which is supposed to occur when there is no

governing contract. In this case, as just occurred, the ——

Meritage has brought Freeland into default for the contract

between them. They've also asserted a breach of contract

claim against —— they dom‘t dispute that there's an existed

—— an existing governing contract for both Meritage and

Freeland as well as between the Department and Freeland.

That precludes a quantum meruit claim, Your Honor.

In addition, even if there is some —-— perhaps some

case law that might indicate a guantum merult claim can be

made, the limitation is the same as for the SPPA, which is

when'a general contractor has been paid in full the agency

or property owner does not owe anything ox recovery is not

possible under a gquantum meruit claim.
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THE COURT: Is there evidence in the file that you

paid the general contractor in full?

MR, MARONEY: Yes, Your Honox. It's attachment —-

it's in our motlon for summary judgement. The final

payment was deposited ~-- it's afFfidavit in support,

paragraph six. The affidavit in support.is attached to the
motion for summary Judgement .

THE COURT: As what? Fxhibit what?

MR. MARONEY: It's ——
THE COURT: TIt's nmot an exhibit. I found it.

MR, MARONEY: Yes, Your Homox. It's the —— That's

correct. It's the affidavit that's referencing various —-

—~ pardon me —- which shows

the diréct deposit clearing date was June 17, 2016; that's

Exhibit B of the motion for summary judgement. But the

payment is explained in the affidavit in suppori which is

at the back of the motion for summary judgement or attached

to the motion for summary judgement.

THE COURT: ALl right. Anything furthex?
MR, MARONEY: No, Youxr Honor.

THE COURT: All right. Mr. Yarborough.

'MR. YARBOROUGH: Your Honor, we do not dispute the

facts in this case and we understand that we have a hill to

climb and some hurdles.to jumpl

The South Carolina Supreme Court found in Sloan and
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did later affirm in Shirley’s Iron Works that the
government's fallure to secure a payment bond under the
SPPA does give rise to a third-party breach of contract
acticn against the government by an injuxed subcontractor.

And to reach this conclusion, Your Honor, the Supreme Court

looked at the legislature’s intent in enacting SPPA. And
in Sloan the Court stated that as a remedial statute, the

SPPA should be liberally construed to effectuate its

_purpbse. And it Ffurther went on to quote that the very

title of the SPPA clearly indlcates the General Assenbly

intended to provide stronger payment protection

specifically for subcontractors and suppliers on government

projects.
THE COURT: Iet me ask you, what should they have

done?

MR. ZARBOROﬁGH: Your Honor, they should have complied
with their duty in ensuring that Freeland had the paymeﬁt
bond in place prior to granting Freeland Construction the
contract.

THE COURT: - Okay.
MR. YARBORQUGH: Going forwaxrd, Your Honox, the Court

algo found that the SPPA does create an affirmative duty on
behalf of the government and that the legislators intended
for subcontractors to be able to vindicate their rights as

against the govermmenlt when they’'re injured.
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The Court further looked at the public policy behind
SPPA and they said that protecting the subcontrxactor’s
payment rights onvgovernment projects encourages
competitive bidding on ?rojects which leads to a more
efficient use of our tax dollars.

Your Honor, with one hand the Couxt giveth‘and.then
with the other it taketh away, because in Sloan and in
Shirley’s Iron Works, as we stated correctly, it did limit
the feCOVery +o the amount that was -— that is due -— that
is still remaining due at the time the government receives
the notice by the subcontractor that they have not been
paid by the general contractor.

'But Your Honor, we would draw a distinction between
gloan and Shirley because in both Shirley and Sloan the
Court had the background of knowing that the subcontractors
knew and notified the Court or notified the government

prior to the government issuing final payment that they had

not been paid in full.

Your Honor, we don't have that today- This ls a novel

set of facts because in our case we didn't submit a final
invoice until May 20, 2016, so payment on that was due on
the 30th of June -— or about 30 days later which would be
June 20, 2016, And as we stated earlier, the final payment

T think it was —— he said June 7th but I

believe that was June 17th, but I could be wrong. But
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either way, Your Honor, that is before the payment was due
to Meritage Asset under contract, so it was simply
impossible foxr us to know in the situation that we were not
going to be paid until ~-- accoxding -~ if the Sloan and the
Shirley courts previous case law is utilized in this
gitunation, there is no possibility for us to ever recover
in this case because our remedy was cut off before our
payment was even due, |

And, you know, we believe that if the Supreme Court
was faced with the facts of this case, their conclusion
might be different, you know, especially considering the

strong stance they took on the legislative intent and the

public policy behind the SPPA. You kno%, and if they had

not, the ruling would really have been at odds with itself,
They would grant the protections that the legislators
intended under the SPPA, but then say never mind.aﬁd you
actually don't get this in this situation. and that's just
- we believe that doesn't go together.

So the situation that existed prior to the enactment
of the SPPA was if a subcontractor performed work on a
éovernment'project and the —— and, you know, submitted
their bid for payment and it came back that the prime
contractor was insolvent, there likely would be no remedy
and they would essentially just take a loss, and that's

what the SPPA was enacted to protect against. But then
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after Shirley in —— or after Sloan and Shirley, if that
holds, essentially the teeth of the.SPPA would have been

completely nullified because now we have a subcontractor

who applies for payment with the prime contractor only to

find that the prime contractor is ingolvent and they're

1left with nothing again. So the entire purpose of the SPPA

is overridden if Sloan and Shirley applied in this specific

fact pattern.

THE COURT: All right.

MR. YARBOROUGH: Your Honor, we would submit that

instead of Sloan and Shirley applying and there's no

potential for racovery, 1ike in this case, that the Court

modify how it would see it and take the stance that the

Floxrida and Texas courts have taken. They have similar

statutory structure, your Honor, where there's an

affirmative Gutyvon pehalf of the government. And

essentially ~— and I have copies of both of those cases fox

your guys and for the Court if you'd 1like it. But

essentially, what those cases do is they —- if the

government doss not comply with its duty, then they become

insured themselves so they step into the shoes of the

ponding agency. And so if they don't comply with theixr

duty, they then have to pay what would amount to probably

double in that contract.

Your Honor, so that's what we submit should happen in
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this situation.

As far as my motion for summary judgement, my motion
for summary judgement is extremely simple. It's just that
rhe SPPA creates a duty to the government, the governnent
didn't comply with that duty, and the Supreme Court
provides a remedy for third-party breach of contract when
the government fails to uphold that duty.

and since the government did fail to uphold that duly
and we are left with an injury, Your Honor, we would

respectfully request that -- we ask for recovery due from

the contractor —-— from the government who did not ensure
that they complied with their duty.

THE COURT: All right.

MR, MARONEY: If I may, Your Homor? I would note that

this particular distinotion was not made in the memorandum
of law, so I haven't -—- obviously, I haven't reviewed these
cases that Mr. Yarborough presented to the Court.
Nonetheless, I would direct the Court to Sloan
Construction Company where in the section that starts on
pagé 121, the Extent of Government Tiability sectionm, it
draws a parallel between the SPPA and. the mechanics' lien
statute. The Court said that they were taking cues from
the mechanics' lien statute and that is why they decided to
limit thé extent of the govermment liability to the amount

outstanding on the contract between the property owner —-
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in this case the government agency and the general
contractor because that's how it would work under the
mechanics' lien statute. A property owner is not entitled

to pay both the general contractor in full and a

subcontractor in full. That was the reasoning.

So these other statutes that were mentioned in these
case laws might be -— they might be doing exactly what Mr.

Yarborough says, but I haven’t been able to review them.

But in our governing case, Sloan, the Court didn't look at

other bonding. statutes; it looked at the mechanics® lien
statute and the —- and the way the mechanics' lien statute
was the rationale —-- was adopted as the rationale for

linmiting goverhment liability under the SPPA.

TAE COURT: Are you saylng that the subcontractor sits

on hils xrights?
MR. MARONEY: Essentially, Your Honor.

THE COURT: All right.

MR. MARONEY: If there's no -- if the subcontractor ——.

these are sophlsticated parties and 1f the subcontractor
was concerned about payment, I believe —— I'd have to
douple check but I don't believe that they reached 5ut
prior to check about the bond when they entered the

contract with Freeland. I don't believe they checked until
that. Tt's not disputed they did not give notice of

nonpayment uantil August 8th.
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THE COURT: Qkay.
MR. MARONEY: And again, the —— I'm not disputing what
Mr. Yarborough said abéut these cases, but our court was
ﬁét drawing any comparison between the SPPA and othex
bonding statues. It was discussing and drawing comparison
between the SPPA and the mechanics' lien statute. BAnd the
mechanics! lien statute is very clear that liability is
limited to —— for a property ownexr to the extent that's

outstanding on the contract between the property owner and

the general contractor.
THE COURT: Okay. Anything further?

MR. YARBOROUGH: Your Honor, I would just quickly note

that historically there are actually two types of
mechanics! liens and tﬁat's what you see in the statute., 1
believe it's codified invtwo different sections --— and T
can’t remember the Ffirst two, but the last 1s 20 and the

second one is 40, Your Homor. And what that is, is in 20

there is no mention of the remaining balance due by the

owner under a mechanics' lien. And I think that's a

codification of the historic principle that there are two
types of mechanics' liens, Your Honox, whereas that one

section of the statute does not state anything about what
the owner —- what the owner has left due on the contract

with the general contractox, the second part of that

statute does, Your Honor.
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\ So‘IHbelieve there are two different types of
mechanics' liens. One precludes recovery agalinst the cuwner
beyond what's owed on the general contract, and the other
one does not.

MR, MARONEY: There are two —-— there are two
.machanics’ liens statues. One applies to the general

‘contractor and the other ils specifically for
subcontractors, Your Honor. But there is no —- the
digtincetion —— the case law governing the liability between
a property owher and a subcontractor is as I just stated
and is as the Court stated it in Sloan, that a property
owner never needs to pay a subcontractor beyond the amount
outstanding on a contract between a property ownex and the
general contractor at the time of notice of nonpayment.

THE COURT: Okay. 'Prqposed orders in ten days.

- MR. YARBOROQUGH: Thank you, Your Honor.
MR. MARONEY: Thank you, Your Honor.
(NHEREUPON, the hearing in the above-entitled

matter was concluded.)
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