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STATEMENT OF THE CASE

Respondents/Third-Party Defendants E. Smith and Sons Construction, LLC (“E. Smith
and Sons™), EES Construction and Consulting, Inc. (“EES™)' and Ellis E. Smith (“Smith”)
incorporate by reference the Statement of the Case contained in the separate brief of the

remaining Respondents.

ARGUMENT i
Appellants Statement of the Case (Appellants Brief, pp. 1-4) makes no mention of the
pleading filed by Appellants/Third-Party Plaintiffs Arthur Wayne Vereen, individually and on
behalf of A&E Constructors and Consultants, Inc. and 29" Place Developers, Inc. on March 13,
2009 (R. pp. 460-469) asserting multiple claims against these Respondents/Third-Party
Defendants It likewise makes no mention of the Reply to these claims filed August 26, 2609 by
the Respondents/Third-Party Defendants, (R. pp. 470-477).
The claims asserted by Appellants/Third-Party Plaintiffs against these Respondents/
Third-Party Defendants are as follows:
(1) A claim that Smith should account to Appellants/Third-Party Plaintiffs for
“... all outstanding funds, liabilities, misappropriated opportunities or assets, materials or
equipment, or monies inequitably retained by Smith or E. Smith and Sons, or EES.” (R.
p. 467, 943).
(2) An unrelated claim by 29™ Place Developers, Inc. (a Vereen-owned entity)

against Smith for the alleged breach of a land sale contract; and

' E. Smith and Sons and EES are entities owned by Smith.



(3) An unrelated claim by Appellants Vereen and Arthur Vereen Construction,

Inc. against Smith for the alleged breach of an agreement to pay Appellants Vereen and

Arthur Vereen Construction. Company, Inc. (a Vereen-owned entity) for use of a

contractor’s license.

Judge Howe’s Order filed March 24, 2015 granting judgment against the Appellants
specifically provided that “[t]he Counterclaims of the Defendants and Third-Party complaints of
the Third-Party Plaintiffs are hereby dismissed with prejudice.” (Order of Judge Howe filed
March 24, 2015, R. p. 58, (5)).

Appellants Brief makes no assignment of error specific to Judge Howe’s dismissal of the
counterclaims or the Third-Party complaints. Neither do any of Appellants stated Issues on
Appeal (Brief of Appellants, p. iv) appear to involve the claims made against these
Respondents/Third-Party Defendants. Rule 208(b)(B), SCACR, require a Statement of Issues on
Appeal to be concise and direct as to said issues. Moreover, Appellants failure even to mention
in its Statement of the Case the March 13, 2009 pleading by Appellants/Third-Party Plaintiffs
asserting claims against these Respondents/Third-Party Defendants (R. p. 460-469) lends further
support to the position that these claims are not a subject of this Appeal. Rule 208(b)(C)
SCACR, requires the Appellants’ Statement of the Case to contain, inter alia, “the nature of the
action or matter” and “the nature of the defense or of the response.”

To the extent any issue raised on appeal by Appellants may be deemed to relate to or
involve these Respondents/Third-Party Defendants, the argument made by the remaining

Respondents in their separate brief is incorporated by reference.



CONCLUSION

These Respondents/Third-Party Defendants respectfully submit the claims made against
them by the Appellant/Third-Party Plaintiffs in their pleading filed March 13, 2009 (R. p. 460-

469) are not issues under appeal and they should be dismissed as parties to the Appeal.

Respectfully submitted,
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