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STATEMENT OF ISSUE ON APPEAL

Did the circuit court err in awarding treble damag_e.,‘s‘t'o Hewitt under the
South Carolina Payment of Wages: Act?




STATEMENT OF THE CASE

1. The parties and their relationship.)

\ Hewitt is a »former employee of The Shaw Corporation d/b/a Shaw’s
Pharmacy (“Shaw’s Pharmacy”). Turner is ‘the owner of Shaw’s Pharmacy.
Hewitt claims that Shéw’ls Pharmacy and Turner o{fve Hewitt wages that she
alleges were not paid to her during a two-year pefidd While she was employed
by Shaw’s Pharmacy. Shaw’s Phafmacy and Turn'.e;"-'dé"'n'y these allegations.

2. Procedural history

A. Hewitt sues Shaw’s Pharmacy and Turner.

On October 7, 2013, Hewitt sued Shaw’s Phérmacy and Turner alleg-
ing (1) failure to pay wages in thé amount of $96,200; (2) breach of contract;
and (3) unjust enriéhment. (Cpmpl., 916-32, pp.:_..3,-4). Relevant to the in-
stant appeal, Hewitt alleges that Shaw’s Pharmé;; ahd Tufner only occa-
sionally paid her the wages she was owed during a.i.'.tvgcj)-year period froﬁ J uiy

> Ve

2011 until July 2013. (Compl., 7-12, pp. 1-3). ’fflé(ébmplaint alle.ged that
the parties had an arrangement whereby Hewitt would be ‘paid $800.00 in
“salary” for up to 20 houré per week and $40.00 per hour for any additional
hours worked. (Compl., §7, p\. 1-2). V o

~ Shaw’s Pharmacy and Turner have mainta‘iped throughout the case
that Hewitt was paid all the wages she was owedi and that they do not owe

any additional wages to Hewitt. Paragraph 7 of Defendants’ Answer and

Counterclaims denied Hewitt's allegations regar“diﬁ'g“fthe structure of her
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wage payment arrangement with Shaw’s Pharmacy. (Answer at 7, p. 2).
Paragraph 12 of Defendants’ AneWer and Counter’cliaimls states: “Defendants
further state afﬁrmati\rely th_dt Plaintiff was paid all salary and ex};enses due
to her.” (See Answer at Y12, p.3) (emphasis added.l.‘)_j;',. ;I%jkewise, Parag_raph 9 of
the “Additional Defenses” portion of Defendants’ An‘ewer and Counterclaims
states: “Plaintiffs Cause of Action against Defendants for violation of the
South Carolina Payment of Wages Act, S.C. Code Ann. §41-10-10, et seq., is
barred because Defendants paid all wages due to Plaintiff.” (Answer, 9 of

Additional Defenses, p. 6) ‘(emphasis added).

B. Hewitt successfully moves-for summary Judgment based on
an earlier LLR proceeding. AR

On or around December 15, 2014, Hewitt ﬁleda ftwo-paragrap”h Motion
for Complete or Partial Summary Judgment contending that “there is no dis-
puted issue of material fact that the Defendants owe Plaintiff wages” and
that “liability and damages have been previously determined in another pro-
ceeding.” (Mot. For Complete or Partial Summ. J .,(p. 1). The Motion did not
refe.renc‘e any testimony, evidence, or case law, nor‘did it attach any exhibits.
At a hearing on February 10, 2015, counsel for Hew1tt argued that an earlier
LLR proceeding between Hewitt and ‘Shaw’s Pharmacy should be glven pre-

®

clusive effect and should result in summary Judgment in Hewitt’s favor on

her wage payment claim.l No Witnesses testified at this hearing.

1 The circuit court has been unable to locate the transcript of this hearing.
The arguments made by the parties at this hearing are largely embodied in
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Shaw’s Pha_rmapy and Turner argued in opposition to the Motion for
Summary Judgment that the LLR proceeding between Hewitt and Shaw’s.
Pharmacy should not be given preolusive effect beoause the parties did not
have a full and fair opportunity to litigate the reievant issues at the LLR
stage. (Def. Resp. in Opp'n To Mot. For Summ. J., pp. 4-5). In support of
their Response, and to show that a genuine issue of material fact existed as to
Hewitt’'s wage payment claim, Shaw’s Pharmacy and Turner submitted as
attached Exhibit B an Affidavit of Charles"Clebur'”n‘: Tu'rne'r executed on Feb-
ruary 4, 2015, in which Turner unequlvocally relterated his pos1t10n that
Shaw’s Pharmacy paid the Hewitt all the wages that were due to her, stating:
“Shaw’s Pharmacy fully paid Ms. Hewitt all the wages that were due to her
for the work she performed during her emplojrment with Shaw’s Pharmacy.
Shaw’s Pharmacy has not withheld any wages du:e. to Ms. Hewitt, nor do I
personally owe Ms. Hewitt any wages.” (Aff. of Charles Cleburn Turner, Ex-
hibit B to Def. Resp. in Opp’n To Mot. For Summ. J ﬂ4 p. 1).

On June 19 2015, Hewitt submitted to the Court a proposed order
granting her Motlon for Partial Summary J udgment (June 19, 2018 email
‘from Tonya D. Hendricks, Paralegal to Judge Maddox (forwarded same day
by Hendricks to J ohn Merrell) with attached proposed Order Grantmg Plam-

tiffs Mot. for Partial Summ. J.). On June 30, 2015, Shaw’s Pharmacy filed

objections to this proposed order, noting in part its objection to the proposed

the Transcript of Record of the April 24, 2017 hearlng on Shaw’s Pharmacy S
Motion to Reconsider. ;




award of treble damages, as we}l as an objection te eeveral sfaternents of fact
in the proposed Motion. (Def. Objections to Plaintiff s Pror)osed &)rder:Grant-
ingvMot. for.Sumn\l. J., pp. 1-8, 6-9.) Despite t,h‘es.evobjections, the circuit
court signed Hewitt’s propesed order without an:y_;: revisrons on August 28,
2015. (Order Granting Plaintiffs Mot. for Partial:;‘S‘um'm. J.). The order held
that Shaw’s Pharmacy would be liable for $10, 400 1n unpald ‘wages during
the time period of May 3, 2013 and July 26, 2013 The c1rcu1t court’s order
stated in summary fashion that the unpaid wages “should be trebled, pursu-
ant to the above-referenced code section.” (Id. p. é).

C. Shaw’s Pharmacy moves the circuit court to reconsider its
award of treble damages and clarlfy 1ts earller order.

On September 14, 2015 Shaw s Pharmacy: and Turner filed a Motion
to Reconsider Award of Treble Damages, Clarify PrierRuling, and Confirm
that Wage Payment Claim has been AdJudlcated in 1ts Entlrety (“Motlon to
Reconsider”). (Mot. To Reconsider Award of Treble Damages Clarify Prior
Ruling, and Confirm that Wage Payment Claim Has been Adjudicated in its
Entirety). Shaw’s Pharmacy and Turner asked the circuit court to reconsid-
er its award of treble damages on the grounds that there was a bona fide dis-
pute over whether wages were due. Shaw’s Pharmacy and Turner argued:

There is clearly a bona fide dispute'. in this case,
and there is no evidence whatsoever of willfulness
by the Defendants. Defendants have consistently
disputed they owe any wages to the-. Plaintiff, in-
‘cluding in the LLR documents upon which Plaintiff

relies, Defendants’ Answer in this lawsuit, and De-
fendants’ other filings in this case, including the af-



fidavit of Charles Cleburn Turner that was previ-
ously filed with the Court. Plaintiffs have present-
ed no evidence to support a finding that there was
not a bona fide dispute as to unpaid wages. Addi-
tionally, the Court’s ruling does not contain any
discussion regarding whether there was’a bona fide
dispute as to wages owed. Therefore,  the imposi-
tion of treble damages is improper and Defendants
respectfully request that the Court recons1der its
award of treble damages.

Id., p. 2.

On April 24, 2017, a hearing was held on Shaw’s Pharmacy’s Motion to
Reconsider where coﬁnsel for the parties al;gue(.i.'their respective positions.
(Transcript of Record, hearihg held Apri.l 24, 2017) On Jﬁly 27, 2018, the
cirguit court reaffirmed its award of treble damag.eé”byr iésuing an ofder deny-
ing the portion of Shéw’s Pharmacy’s Motion to Recc;ns1der that arguéd treble
damages were inappropriate. . (Order Revising and ”C‘levlrifying Order for Par-
tial Summ. J .,bpp. 1-2). The circuit court also clariﬁed that its order was for
gummary judgment on all of Hewitt’s claims relgting to unpaild.wages ‘and
therefore, that Hewitt’s wage payment claim had .be.en adjudicated in its en-
tirety. Shaw’s Pharmacy now appeals the circqil_t:'-“‘court’s award of treble

damages.

,  STANDARD OF REVIEW -
In reviewing an award of treble damages by the trial court, the Court
of Appeals may find its own facts. Morin v. Innegrity, LLC, 819 S.E.2d 131,

139 (2018) (“In reviewing the award [df treble damages], we may find our own



facts.”) (citing Ross v. Ligand Pharm., Inc., 371 S.C. 464, 471, 630 S.E.2d 460,

464 (Ct. App. 2006)

ARGUMENT

The circuit court’s order awarding treble dafnages should be over-
turned because the circuit court did not evaluate whether there was a bona
fide dispute over unpaid wages or whether wages were withheld unréasona-
bly and in bad faith. In the alternative, the circuit court’s award of treble
damages should be overturned because there was insufficient evidence to
support a finding that there was no bona fide dispute and that wages were
withheld unfeasonably and in bad faith. The circuit court appears to have
automatically assessed treble damages which is contrary to the applicable

standard for awarding treble damages under the South Carolina Payment of

Wages Act (“Act”).

ISSUE
Did the circuit court err in awarding treblé damages to Hewitt?

In its original order granting summary judgment, the circuit court
ruled in conclusory fashion that unpaid wages “should be trebled, pursuant to
the above-referenced code section.” The circuit court failed to apply any
- standard to determine Whether an award of treble damages was appropriate
under the Act. The order does not state that there was no bona fide dispute

over the unpaid wages, nor does it cite any record evidence to suggest that no



bona fide dispute existed. The order alsh does not discuss whether wages
were withheld' unreasonably and in bad faith. The circuit court’s failure to |
cohsider these factors was a clear violation of the law in South Carolina and
as such, the award of treble damages vras in error v;'/as ihappropriate. Even if
the circuit court had properly evaluated whether‘,_a bona fide dispute er(isted
and Whether wages were withheld unreasonablsr"and in bad faith, treble-
damages would be inappropriate because Hewitt failed to present sufficient
evidence to support an award of treble damages. |
South Carolina courts have repeatedly rece;;nized that treble damages
are not automatic in a wage payment case. See Temple v. Tec-Fab, Inc., 381
S.C. 597, v675 S.E.2d 414 (2009). Rather, as the Court of Appeals recently
held, “Section 41-10-80(C) grants the trial court the dlscretlon to award treble
damages if it finds there was no bona fide dLsputev the. wages were owed and‘
the withholding was unreasonable and done in bad _fenth. Morin v. Innegrity,
LLC, 819 S.E.2d 131, 139 (2018) (emphasis added) (eifing Rice v. Multimedia,
Inc., 318 S.C. 95, 98-99, 456 S.E.2d 381, 383 (1995)). This is the standard in
South Carolina for.awarded treble damalges. There”is no evidence in the rec-
ord that the circuit court applied this standard in thls case. As the Supreme
Court has noted, “the imposition of treble damages.-i!‘n;. .t.h'o‘se cases‘where there

is a bona fide dispute would be unjust and harsh . RLce v. Multzmedza Inc.,

318 S.C. 95, 98, 456 S.E.2d 381 (1995) (emphas1s added)



“A ﬁnding that an employee is entitled to reeeQef=v§ages 1S not equiva-
lent to a finding that there existed no bona fide d1spute as to the employee s
entitlement to those wages.” Temple v. Tec-Fab, Inc 381 -S.C. 597 600 675
S.E.2d 414, 415 (2009)1 (citing O’Neal v. Intermedzcal Hosp. of South Carolina,
355 S’C’, 499, 585 S.E.2d 526 (Ct. App. 2003)). Rather, the trial court must
determine whether there was a bona fide dispute before imposing treble
damages. Id. at 600-01, 416. The Court of Appeals recently reiterated this
point by holding in Morin v. Innegrity, LLC, that;‘a-'j.ury finding that wages

were owed was not sufficient to justify the imposition of treble damages. As

the Court of Appeals .noted:

The trial court found the jury’s verdict proved there
was no reasonable or good faith dispute. But a
“finding that an employee is entitled to recover un-
paid wages is not equivalent to a finding that there
existed no bona fide d1spute as to the employee’s
entitlement to those wages.” :

Morin v. Innegrity, .LLC 819 S.E.2d 131, 139 (2018) (citing Temple v. Tec-
Fab, Inc., 381 S.C. 597, 600, 675 S.E.2d 414, 415 (2009))

The Court’s ruling does not contain any d1scuss1on about whether
there was a bona fide dispute as to wages owed or ;wh:ether Shaw’s Pharmacy
acted unreasonably and in bad faith. Rather, lthe.- c1rcu1t cohrt rule.d in sum-
mary fashion that Hewit[t’s unpaid wages “should be trebled, pursuant to the

above-referenced code section.” This is strlkmgly s1m11ar to the circuit court’s:

ruling in Temple v. Tec-Fab, Inc. that back wages fgwill be trebled as required



by statute...,” which the Supreme Court held was erhcneous. Temple v. Tec-
Fab, Inc., 381 S.C. 597, 599-600, 675 S.E.2d 414, 4l-5-416 (2009).

Even if the circuit court had properly evalaatedwhether a bona fide
dispute existed, which it did not, treble damages would not be warranted be-
cau/se a bona fide dispute exists and there is no eVidence Shaw’s Pharmacy
acted unreasonably and in bad faithi At the LLR"’stage and throughout the
Ainstant action, Shaw’s Pharmacy has disputed Heva‘itt?s entitlement to unpaid
wages.2 While Shaw’s Pharmacy acknowledged tc'IlL‘R-th'at it did not always
pay Hewitt on time, it has always taken the positio/n'that it eventually paid
Hewitt everything she was owed. The pleadings a'nd Turner’s affidavit alone
clearly establish a genuine issue of material fact oh this point.

The only evidence relied uphn by the circui‘t);court in awarding treble
damages were LLR documents, which were amblghhus'and did’ not suggest
any bad faith by Shaw’s Pharmacy and Turner. Rather they suggest an on-’
- going dispute about whether Hewitt was entltled to alleged unpaid wages.
One of the LLR documents relied upon by the c1rcu1t court acknowledged
Shaw s Pharmacy’s claim that it paid Hewitt everythlng owed to her, stating

that Turner told LLR “Once [Hewitt’s paycheck] Was cashed [Turner] would .

i
always give it to Ms. Hewitt even though it would not always be on the sched-

2 Shaw's Pharmacy has also denied Hewitt’s character1zat1on of the ar-
rangement between her and Shaw’s Pharmacy as: be1ng a mix of salary and
hourly pay, which also represents a bona fide dispute between the parties.
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uled pay date.” | (Exhibit A to Order Granting Piaintiff’s Motion for Partial
Summary Judgment, p. 2) (emphasis added). ’

Likewise, the “Citatior; and Notification of ,Penalty;’ issued by LLR was
ambiguous, stating that Shaw’s Pharmacy was beinqu%tgd for “fail[ir}g] to pay
wéges due to Shadia Hewitt in the approximaté ‘ ambunt of $10,4Q0.00 by
[Hewitt’s] regular pay day(s) of 5/3/2013 thru 7/26'/2013.” (Exhibi‘_c A to Or-
der Granting Plaintiff's Motion for Partial Summary Judgment, p. 1) (empha-
sis added). This language can readily be interpretéd as citing Turner for fail-
ing to make payments on the “regular pay day(s)”; which he admitted in the
LLR proceeding — rather than for failing to make{jt‘i:ié \wage pay\i'nents at all,
which he denies. There siﬁlply was not sufﬁcien; V.e.\.rz_ic:lence conta}ined within
the LLR documents, nor was there any other ev1dencepresented to the ciréuit
court, to support a finding that Shaw’s Pharmacy é;’;ed unreasonabiy and in

bad faith or to suggest there was not a bona fide di'ép_ute over unpaid Wages.

i

CONCLUSION A
For the foregoing re;isons, the Court shoulci?reverse the portion of the
circuit court’s Order Grahting Plaintiffs Motion fd;;jv Partiai Summary Jﬁdg-
ment granting treble damages and/or the circuit.(‘:o;lrnjt"s..denial of the portion
of Defendants’ Motion to Reconsider aréuing that’.tjr‘el‘)}é damaées were inap-
propriate. Because Hewitt failed to introduce evidéh‘c‘;ﬁs‘ufﬁcient to SilOW that -

no bona fide dispute existed and that Shaw’s Pharmacy acted unreasonably

7

. R e
and in bad faith, Shaw’s Pharmacy contends that the circuit court’s order

awarding treble damages should be reversed and no treble damages awarded,
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cogsistent with the Courii of Appeals’ authority toﬁnd iﬁs own (facts. In the
alternative, because the circuit court failed even toaddress whether a bona
fide dispute existed and whether Shaw’s Pharmacy écfed u;lreasonabiy and
in bad faith, the case shoul(i be remanded to the 'cirCuit court to make a de-

- |

‘termination as to whether treble damages are warranted.
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