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QUESTIONS PRESENTED

1. Did the Trial Court err in determining the Appellant was not entitled to a claim of self-
defense immunity under §16-11-440?

2. Did the Trial Court err in ruling. that the Respondent presented evidence to support
wrongful death? .

3. Did the Trial Court err in ruling that the Respondent presented evidence of conscious pain-
and suffering to support a survival action? :

4, Did the Trial Court err in awarding actual damages which 1ncludes unreported and
unsubstantiated income?

STATEMENT OF THE CASE
A. Proc’edural History of the Case
This matter arises from.a ruling of the lower court for-a judgment against Appellant in a
| wrongful death and survival action. | The Order of the lower court was signed June 8, 2018 and
entered on June 12,2018. (ROA ___, Order).
On April 15, 2015, Plaintiff filed this action against Defendant for wrongful death, survival
'~ and negligence. On May 22, 2015, Deféndént filed an Answer denying the allegations of
Plaintiff’ s Complaint. In addition, Defendant filed a Counterclaim against Plaintiff for assault and
battery, tort of outrage, frivolous lawsuit, slénder and libel and interference with the enjoyment of
property.
On March 29, 2018, a benchl'triél was held in the Charleston County Court of Common
Pleas before the Honorable Mikell R. Scarboréugh. After evidenée. and witness testimony was
presented to the Court, Appellant requested for a Motion for Directed Verdict which was denied.‘
At the end of the trial, the matter was taken into abeyaﬂce by the Court for further consideration.
Oﬁ June 8, 2018, the trial court issued an order in favor of the Respondent ruling that

Respondent had met her burden of proof for wrongful death and survival action and that all of




Appellant’s counterclaims fail as a matter of law. Respondent was awarded a judgment of One
Million Six Hundred Thousand Dollars ($1,600,000.00) in actual damages and denied punitive -

damages.

B. Material Facts of the Cése -
The Respondent, Stacy Singletary, individually and as ‘Personal"Represlentative of the
} Estate of Sheldon Smgletary, alleges that on April 19, 2012, her husband, Sheldon Singletary, was
wrongfully killed by Defendant, Kelvin Shuler |
On April 19, 2012,, Kelvin Shuler went outside of‘his home to check bis mailbox. While
at the mailbox, he was approached by an acduaiﬁtaﬁce,v Sheldon Singletary, where they briefly
spoke. After conversing, Mr. _Singletary asked Mr. Sbuler if he would be intereeted in having a
gathering for a cookout at his home. Mr. Shbler agreed and invited Mr. Singletdry into his bome.
(ROA Transcript Pg. 93, lines 9-20). |
| Mr. Singletary requested the phone numbers of ladies that Mr. Shuler met at a previous
bachelor party. Mr. Singletary contacted the ladies and several of his friends and invited them into
" Mr. Shuler’s home. Mr. Shuler started cooking brealcfast. Mr. Singletary’s friends arrived and
they brought along with them food and alcohol. (ROA Tre.nscript Pg.-93, lines 21-25, Pg. 94, lines
1-20). Mr. Shuler was not familiar with any of the individuals that were invited to his home. They
" were sitting around cooking and talking various topics, football, how much money‘ they make, etc.
(ROA Transcript Pg. 95, lines 1 1-13‘)
As the day progressed, Mr. Singletary aner. Shuler became eri;gaged in a friendly,
Joklngly conversation which turned into a physical altercation. Mr. Shuler testlﬁed that although
he didn’t believe it to be an argument, one started. Mr. Smgletary pushed h1m and he pushed back

Then Shuler got punched in the face by Sheldon Singletary. (ROA Transcript Page 95, lines17-



22). Mr. Shuler fell to the ground and Mr; Singletary pfbceeded to kick him sevéral times. Mr.
Singletary had struck Mr. Shuler first whjcﬁ made him believe fhat he was in imfninent danger.
(ROA Page 103, lines 21-23; Page '104, lines 4-17; Page 137 23). | Mr. Singletary struck Mr.
Shuler several times causing bodily injury, inCludihg bgt not limited to a fractured occipital boh¢
and 2 fractured left ribs. (ROA Transcript Page 101, lines 2-18; Page 136, lines 1-9). Mr. Shuler’s
eye was bleeding, and he felt he was delirfous after being hit. 'Kicked in ribs and face. He heard
someoné yelling that there was a fight. | |

In self-defense, Mr. Shuler saw and grabbed his knife, yelled at everjonc; that they have
got to go. To get out of his house. But they wouldn’t leave. (ROA Transcript Page 95, lines 17
through Page 96 Line 13; Page 120, lines 2-23) Mr. Shuler had no intention of using the knife
except for protection. (ROA Transcript Page 117-121). Mr. Singletary ‘threatened Mr Shuler that
if he didn’t put the knife down, that he Qbuld Whoop him with both of his feet at which"time the
knife was kicked out of his hands. tROA Page 96, lines 15-21).

Witness testimony from Sharanika Morris admits that Mr. Shuler had been beéten and that
he was visibly upset, yelling, “do you see what he did to my face?” (ROA Trial Transcript Page
23,10-13; Page 38, line 3). | |

He requested for Mr. Shuler and all the guests to leave his home and property immediately.
Neither Mr. Singletar;I or his guests left the premises. As the guests were not friends of Mr. Shuler,
ﬁe became aftaid that they may turn againsi him as well as he did nét know whlo»was friend or foe.
(ROA Transcript‘, Page 100, lines iS-ZSj Pége 136, line 10-14). Although Mr. Singletary left the
home, he had retumed; Mr. Shﬁier feared that Mr. Singletary returned to "‘ﬁnish the job”. (ROA

Page 103, lines 14-20). -



Mr. Shuler became,fearful_ of further harm of his person and vproperty. Despite needing
medical attention, he belie:\/ed there Was a threat of further vhar_m, that he was in imminent danger
and was fearful for his life a_s he had already snffered serious bodily har’rn;(ROA Page 102, .lines
3-12).- . l‘

- Mr. Shuler was overcorne with fear and went to his bedroorn to retrreve a gun for protection
of his person and property. (ROA Transcr1pt Page 96, line 25 through Page 97, line 14). With the
gun pointed down by his side, Mr. Shuler Went outside with the intention of going to the front gate
with the hopes of ensurlng that everyone would leave (ROA Transcrlpt Page 97 lines 24-25).

Mr. Shuler began walking toward the front of the property SO demand that everyone leave
outside the gate. The neighbor across the street could hear Mr. Shuler shouting “get out, get out”.
(ROA Transcript Page 143, line 25 through Page 144, line 3).

| As Mr. Shuler was walking from the side of his home toward the front, Mr. Singletary
jumped from the banister of the front porch‘directly at Mr. Shuler with the intent to harm Mr.
Shuler. Mr. Shuler testified that he saw someone lunging off the banister of the porch coming at
him in a menacing way. (ROA Trial Transcript Page 98, lines 2-7; page 118 lines 8-10; page 132
lines 10-15; Page 136, lines 16-24). o

Knowing he had already suffered injuries from the attack inside his home, Mr. Shuler was
immediately afraid for his life and property, believed he :was in imminent danger and therefore,
shot Mr. Singletary in self-defense. (ROA Trial Transcript.Page 99, line 25 through\Page 100, line
2'5; Page 111 lines 21-23; Page 114, lines 19-25). He believed that he had the right to have a gun
for protection as he had already been assaulted and injured‘, his iife had been threated and he felt

he had the right to protect himself. (ROA Trial Transcript page 126, lines 8-23). The bodily harrn



was already done. At the tilme of the shooting, Mr. Shﬁler wa§ fearful and ‘r'eact.ed according to his
fear. |
Upon. being shot, Mr. Singletary fell to the ground face first wﬁere' he laid unresponsive.
. (ROA Tri.al Transcript Page 99, line 25). ‘A witness at- the scene testified that thelr_r'lom‘ent the
shooting occurred, Mr. Singl'etary svaid.“help me”. However, when emergency crewé, police and
paramedics arrived to the scene’; he wasl found uhrcsponsive and required to be intubated. (ROA
L, EMS Report). During the ti_fne that Mr. Shuler was at the scene; he did not hear any talking
or moaning and had no reason to contradict the medical records presented in tfial. (ROA Trial
Transcript .Pages 110-1 12)_..

Upon arrival to thé hospital, his..vit'als:were taken, and he was plag:ed in the trauma care for
urgent freatment. The initial triage form fof his vital signs indicafes that Mr. Singletary was
unresponsive upon arrival. The Patieﬁt Care Reports logé his vital signs and each time his vitals
were checked, the medical sta_tff indicated that Mr. Sipgletdry remained unresponsive with no level
of pain recorded. The Trauma Resuscitation 'Flowsheet ir;.c.licates' that thopgh he received assisted
breathing, he remained um¢§ponsive. The pain level indicators oh the \/-i'tal sighs fﬁroughout the .
hospitalization indicated nok pain level due- to unresponsive state. (ROA | Médical Reports).

John Singletary, Mr. Singletary’s br_othér,. who was not at the scene of .the incident, testified
that he saw Mr. Singletary after his ﬁrstA surgery, Mr. Singiétary squeezed his hands in response to
him. (ROA Trial Trénscript .Page 52, lines 16-18) Howe§er, he 'did not testify that -Mr. Singletary
spoke, or appéare;d to be in paiﬁ.- Iﬁ fact, he admitted thét there was no Conversatic;n held or other
communicétions between the two br,ofh_ersi (ROA Trial Transcript 1A5-23). A

Interesﬁngly, Mr.. Singletafy’_s‘ own wi.fe,. Stacy Singletary, aﬂd the medical feéords

presented contradicts this fact as he testified that he was not conscious, able to speak or respond at



any time. At ﬁo time did Mr. Singlefary exhibit signs of pain or consciousness. (ROA Trial
Transcript Pages 8§1-83). Mr. Singlgtary was taken into emergency su;géry two separate' times and
never regained conscious.ness.. H.eiwas ﬁronounced dead at 12:16 a.m. |
There was no othe_f testimqﬁy or evidence presented in friql to reflect Mr. Singletary’s level

~ of conscious pain. |

| Mr. Singletary’s wife, Stacy Siﬁgletary, was questionéd about damages suffered aé aresult
of the loss of her husband. At the time' of his death, Mr. and Mrs. Singletary had only been married
for eight (8) months. Ms. Singletary téstiﬁed that she did not rely on his income. (ROA Trial
Transcript Page 84, lines 6-8). The home: Was in her name as were the bgills. In addition, M.
Singletary did not file tax retui“ﬂs bn .h'is income.‘(ROA Trial T'r.elnscriptPage 71, lines 8-10;
Page80, lines 8-16; Page 81, lines 7-11). Although shé ‘e‘stimat‘e'd his income to be Ninety
Thousand ($90,000) Dollars per year, she had ‘IIIO probf of income or deposif sliI;s. As they had
been married for less than one"(l) year, Ms. Singletary cannot provide evideﬂce of past income |
earnings. Ms. Singletary also éubmitted a claim for mental anéuish but néver received services 'c.)f
mental health professiénals. (ROA Trial Transcript Page 85 line 21 ‘through Page 86, line 22).

The Order of the Court awarded Ms. Singletary One Million Five Hundred Thousand

($1,500,000.00) for her wrongful 'death cléim'which includes future economilc loss of decedent’s
earnings of Fifty Thouéénd ($50,000.00) Dollar_s pér year at 25-years for an amount of One Million
Two Hundred Fifty Thousand ($1,250 OOO 00) Dollars, and medlcal bills totahng Two Hundred
Three Thousand Two Hundred Fifty One and 25/ 100 ($203 251 25) Dollars.

. In addition, the; Order of the Court awa;ded Ms. Singletary One Hundred Thousand
| ($100?QO0.00) Dollars for her Survival Action Claifn; fo_r a totél ovérall award of One Million Six

Hundred Thousand ($1,600,000.00) Dollars in actual damagés.



Appellant’s counsel requested a Motion for Directed Verdict at the start of the trial, after

Plaintiff rested, and at the end of the trial, all of which were denied by the Court.

ARGUMENT

L THE TRIAL JUDGE ERRED IN RULING THAT THE APPELLANT WAS NOT
ENTITLED TO SELF-DEFENSE IMMUNITY UNDER §16-11-440

In this aétion, Defendant raised the. defense of self-defense. To establish self-defense,
Defendant has the burden to prove that he \f;/as 1) without‘/fault iﬁ bringing on the difficulty; 2) that
he actually believed he was in imminent daﬂger of sustaining serious bodily harm; and 3) tHat a
reasonable prudent man of ordinary firmness and courage would have entertained the same belief.
Staté v. Hardin, 114 S.C. 280, 103 S.E. 557 (1920); Staté v. Miller, 73 S.C. 277,53 SE 426 (1906).

Mr. Shuler had a right to be inside his home and immediately outside his home. Pursuant
to South Carolina Code of Laws §16-11-440, it provides immunity from not oniy criminal
prosecution, but also a civil action for the use of deadly forpe. This is commonly known in South
C‘arolina as the “Castle Doctrine”.

The Castle Doétrine_ is not a defense to a crime liké self-defense is. A person is lawfully
acting under this doctriﬁe cannot be prosecuted and caﬁnot be sued. The statute requires that the
Defendant be attacked prior to using deadly force. The Defendaﬁt fired the fatal shot after
reasonably believing-thaf he was being attacked with deadly force in his home. Théfe is no
requirement that the Defen&a}nt wait | fq | be attacked by those vthat in;é,tigated the deadly
circumstances. In this statute, the Legislature intended that the Defendant should not have to wait
to be fired upon. One who has acfed in justifiable self-defense cannot be held responsible for

damages in a civil action. Silas v. BoWen, 277 F.Supp. 314 (D.S.C. 1967). |



In addition, a person attacked on his own premises, without fault, has the right to clairh
immunity from the law of retreat. S.C. Code of Laws 16—1‘1v -440. In 2006, Soﬁth Carolina’s
General Assembly enéctéd the Protection Act, SC Code §§ 16-11-410 to 450, which enacts
qomfnbn law doctrines re:cognizing a person’s .right to defend }ﬁs person and his home. In
applicable cases; this statute will grant imrhunity from prosecution to individuals for actions
‘r‘ecognized as being comniit‘;ed in the act of self-defense.

Here, Appellént was attackéd in his hqme and suffered severe injuries to his face, including
an occipital bone fracture and 2 fréétured .ribs. it was ciear that althbligh the guests were all asked
to leave the property immediat;Iy, Sheldon Singietary lcontinu_ed to be a threat: }‘It is undisputed
that Mr. Singletéry caused grave harm upon Mr Shuler physically, and that h_e éttemptea a second
time to assault and/br kill him, at which time Appellant félt forced to pull the trigger to protect his
life and his prbperty. The circumstances were such as would warranf a man of (;r'dinary prudeﬁce,
ﬁrfnnesé -and coﬁurage' to pull ‘the 'tfigger of a gun in o;der to save himself and his property from
serious harm, or losing his own life.

Mr. Shuler had the bright to stand his ground éﬁd meet force with force, inciuding deadly
force, if he reasénably believed it‘ necessary to prevent death or great bodily injury to himself or
his property. The fact that the he was alréady’suffering from physical injuries attained thrdugh.flis
ﬁfst physical encounter with M. ‘Singll.etary moments before, he was immune from retreatir;g from
his property and ‘had the right of self-defense. "

| F urtﬁermore, | pursuant to SC CQde §16-1 1-45.0, a person 4wh0‘ uses deadly ‘force as
permitted by the provisions of this article or another applicable prdvision of la§v, is found justified
in using deadly force, and is immune from criminal prosecution and civil action for the use' of

deadly force, the court shall award reasonable attorneys’ fees, court costs and compensation for



loss of income and all expenses incurred by’tne Appellant in defense of a civil action brought by
the Respondent. |

In addition, the Order of the Court states that the Respondent failed to present a pre-trial
evidentiary motion prior to the start of the trial. However, this only applies to the criminal trial as
pre-trial motions are required. In the civil proceeding, e'videntiary hearings are not standard
procedure prior to trial. A party may at any time file a summary judgment motion, or during trial -

a directed verdict motion which can be raised atl any point duriné the trial: Even so, Appellant
raised a Motion for Direeted Verdict prior to the start of the trial, after the Respondent rested their
case, and again at the end of the trial, all of which Were\denied.‘ (ROA ).

As this matter has net been lfuled by courts in thie state regarding whether a pre-trial
immunity motion is required for a civil action,. we must -look eutside of the state. In Fair v.
State, the Supreme Court of Georgia held the,frial court erred in refusing to rule on the defendants'
immunity® prior to trial. Fair v. State,284 Ga. 165, 166, 664_S.E.2d_227, 230 (Ga.2008).
Particularly, the Fair court found that by the plain meaning of "immune from prosecution,” the
statute must be constraed to- bar criminal proceedings against persons who used force under the
circumstances set forth in the statute, and tnat this determination must be made before the trial
commences. /d.

The purpose of the pre-trial evidentiary heanng of the immunity provision was to shield a
person from a full blown criminal trial. An immunity motion is a pre-trial motion to dismiss
criminal charges where it appears that the- accused person (1) acted in'self-defense; and (2) used
only the degree force, that was necessary to defend hlmself herself, or another. Accordlngly, the
trial court found the only way this statutorily granted rlght could be meaningfully enforced was '

for the defendant to Abe able to raise immunity in a pre-trial motion.



Whether immunity under the Act should be determined prior.f’o trial -is_ an issue of first
- impression in this state. Further, the Act does not explicitly provide a pr'oce‘;dure.b for determining"
immunity. In deciding this matter, we find guidance from several othef states t_h_at have addressed
similar statutofy immuﬁity provisions.

Therefore, thé Appellant urges this Court to overturn the fuling énd declare that- the
Appellant was entitled to the self-defense immunity and entitled to an award of attorney fees and
costs for -defending himself in this action. |
1. THE TRIAL JUDGE ERRED IN RULING THAT TﬁE RESPONDENT

PRESENTED SUFFICIENT EVIDENCE TO SUPPORT WRONGFUL DEATH

South Carolina Code of Léws §15-5 1-10 deﬁﬁes a wrongful death as‘one Athat.Ais caused by
) “wrongful act, negléct, dr default”.of another. The wrongful acf, neglect, or default that causes the
death must be the type of action for which a personal injury claim‘::ould be filed if the deceased
had lived. | | |

To éstablish a claim ‘for wrongful death, the Rcspbndent had‘the' burden to prove that the
Appellant was negligent, tﬁat Appellant owed a duty of .care t@) the deceased person, that the
Appellant breached the duty‘vgn)f care owed to the d'eceas.ed,v and fhgt_ thevAppellant’S' negligence
cdused the deceased’é ‘death. It. is not sufficient that the liespéndent merely. show that the
Appellant broke thé law in sorﬁe'mgnﬁer, or breached a‘-duty in séfné othér'way. The Reéppndent
must also show that Appellant’s particular action directly caused thé‘"wrongful déath. »}

Agaiﬁ, in this case aﬁ hand, the Appellant, Mr. Shuler, was, attaéked in his home and>
sufferéci severe injuries té his face, including an occipital bone fracture and 2 fractured ribs. The |
decedent, Sheldon Singletary, continued to be a threat. At that time, Mr. Shuler immediately

demanded all guests, including the decedent, to leave the property. .

10



¢

At the tirﬁe that the guests were invited iﬁto his home, Mr. éhuler could not have predicted
the harm that was inflicted upon him. Due to unwarranted ﬁcts of the decedent to intentional]y
attack and inflict harm upon Mr: S{huler,. his guésfs wére 'no longer invitees. ‘When the guests
réﬁlséd to leave his property, it:wa‘s no 19ﬂger, Mr. Shuler’s owed é duty of care to them. It is
undisputed that Mf.'Singletary caused. grave harm'upon Mr. Shuler-physically, and that he
attemptéd a second time to assault and/or kill him by lunging off the banister of the front porch at
Hinﬁ, at which ‘timeer. Shuler felt forcgd to puli the trigger to protect his life and his property.
The circumstances were such as would warrant a man of ordiriary prudence, firmness and courage
to pull the trigger of a' gun in order to save himself and his property from serious ha@, or losing
his own life.'

The Appellant reasonably felt unsafe and Was unaware of whether the attackef was still
pres'ent.on the premises at the t'ime.v Therefore, he carried his weapén while bat his home apd
demanded all guest to evacuate the premises. Mr. Shuler was justified in believing that his life
was in imminent danger. |

In addition, a person attacked on his own premisés, without fault, has the right to claim
immunity from the law of retreat. S.C. Code of Laws 16-11-440. In 2006, South Carolina’s
General Assémbly enlélcte,d thé Protection Act, SC Code §§ 16-11-410 to 450, which enacts
common law doctrines recogqiziﬁg a person’s right to defend his person and his home. In
applicable cases, this statute will grant immunify from prosecution to individuals for aétions

recognized as being committed in the act of self-defense.

11



Therefore, Respoﬁd_ent failed to establieh proper standing to file a wrongful death and,
negligence lawsuit on behalf of the Estete of Sheldon M. Singletary.

III. THE TRIAL JUDGE ERRED IN RULING THAT THE RESPONDENT ,
PRESENTED SUFFICIENT EVIDENCE OF CONSCIOUS PAIN AND
SUFFERING TO SUPPORT A SURVIVAL ACTION
Appellant asks this Court to reverse the decision of the Court Order»which essentially

declared that the Respondent bresented_sufﬁcient evidence of conecious' pain and suffering. The

evidence presented in this case contains‘no proof that any such pain and suffering occurred and
should be corﬁpensable. |

The South Caroiina survival statute provides that a cause of action for injuries to a person
shall survive a person’s death, With damages recoverable by the legal representative of the
deceased. S.C. Code Ann. § 15-5-90. Under a survival actien, the estate of the decedent is entitled
to damages that occurred prior to death. Therefore, the teet for a survival action in South Carolina
is whether or not the decedent suffered any pain or suffering prior to death.

It must be a conscious pain end éuffering. See generally Baker v. Sanders, 301 S.C. 170, .

391 S.E.2d 229 (1990). See also, Boan v. Blackwell,.343 S.C. 498, 541 SE2d 242 (2001). The

Plaintiff holds the.burden to establish that Mr. Singletary conscioﬁsly suffered. Speculation is not

allowed. In South Carolina, a sulfvi{/alv cause of action reeogeizes conscious bain aﬁd suffering as _

damages, but the law-requires that it be prove;l and that.it be consciously suffered. Camp v.

Petroleum Carrier Corp.,204 S.C. 133,‘28 S.E.2d 683 (1944). Iﬁ Carﬁp, the evidence considered

by the Supreme Court was that a ma.m was heard groaning from withiﬂ a car before he died of

injuries sustained in the wreck. There was no evidence, however, that he was “conscious of pain
and suffering”, 204 S.C. at 138, 28 S.E.2d at 685. .Thus,‘the' claim was rejected. Unlike the ruling

in Vereen v. Liberty Life Ins-Co, 306 S.C. 423, 412 S.E.2d 425 (Ct. App. 1991), the Court

12



determined that conscious pain and sufféring was established after the shooting victim crawled
av;/ay leaving an eight foot trail of blood and clutched leaves and pine needles to his chest wound.

Although testimony was given by Mr. Singletary’s‘br'o'ther :that the decedeﬁt squeezed his
hand at one time, there was no other testimony given that Mr. Singletary had suffered any
conscious pain. Stacy Singletary, the wife of the décédent, testified that Mr. Singletary appear
conscious or responsive. When asked if he was able:to speak; her response was “no”. He was not
able to reépond to any commands. The medical evidence from MUSC detailed that from the
moment the paramedics arrived, he remained unconscious. Upon arrival to the trauma centér, the
initial vital signs assesséd that Mr. Singletary Was unrésponsive and calm. Throughout the
treatment of Mr. Singlet‘ary at thé h(;spital, including duriﬁg each vital sign check and surgery, it
was indicated by the hospital staff that Mr. VSingletary remaineduﬁresponsive and calm. Following
.the second surgery, Mr. Singletary never regained coﬁsciousness.

Under South Carolina law, where there is no evidence (;f conscious pain and suffering in a
survival action, the ruling must be in favor ‘of the Defendant. Plaintiff has failed to prove that Mr,
Singletary was subjected to conscious pain and sﬁffering prior to his death. While it is unrefuted
that Mr. Singletary had been shot, and that there was a brief moment after the shooting of less than
one minute before decedént was unconscious, there is no proof that Mr. Singletary consciously
suffered prior to his death. The single testimoﬁy'that he squeezed his brother’s hand, even though
the decedent’s wife did not experience the same‘ response, does not establish conscious suffering.

‘Without proof of the damages sough\t, -the Respondent is merely producing an academic
discussion in her testimony which is hypothetical. Therefore, the conclusion of the court should
decide accordingly that there is no prbof of conscious pain aﬁd suffering. Ho.wever, the medical

evidence presented clearly show that the decedent had already lapsed into an unconscious and

13



unresponsive state at the time th"e4paramed‘ics arrivéd and nevef recovered from this c_:cl)nd_itvi(.)nv.
- (ROA __" ). There isvv'no faéfual ﬁndinés to support conscious pain and Sqffering. N

Therefore, Appellant urges this Cburt to‘ declare that the decedent .d4id ndf suffér conééioué
pain and suffering and therefore, and fha_t evidence fails to suppbrt a survival action.’
IV, TH‘E TRIAL JUDGE .ER'RED AN AWARDING DAMAGES BASED ON

DECEDENT’S UNREPORTED AND UNSUBST ANT.IATED IN.COME o

In South Céroiiné, the :cieceaséd ‘individual’s spoﬁse, -chil‘dren," .parents; or estate
administrator can pursue wrongful death s.uits.;DamageS for wriongful deat}; éaseé must bé related
directly to thé de;ceased individual’s injur-y and death. Economic danll.éges may i_hclude the value
of the financial cohtributions‘t‘he' (i'eceden‘[’ would have made if he survii}ed.." Howevef, the
calculations of thé loss of iﬁcomé 'Waé unsgpportéd b}; documentary evidénce as the income that
the Respondent teétiﬁed to .was for ﬁ'ﬁrep‘br-t.ed' i‘nc,ome..\ Theré was no évidenée giﬁen to support |
: h¢r cllaim, ,includihg but not limited to tax re"tﬁrns, proﬁt %md ‘lqss statemeri‘;s; deposit slipé, bank’, '
s'tatements,ueAtc. | | o |

Decendant’s spouse testiﬁed- that Mr. 'Siﬁgletafy ‘ear.ned app?‘oximatély $90,000 per year.
-Hovyever, the decede’n‘; nevef filed tax retu@s, the sqrvi?ing fspouse/p.ersbnal répf@Sentative did
ot ﬁle‘tax’ returns on the decedént’s behalf, ahd no proof of income or deposits were presented as ._ o
evidence during trial. - Merély relying :01‘1.4_té‘stimc‘)~ny of actual loss of ihcoﬁé Withou‘t_proof 1is
insu'f‘ﬁ-cient and uﬁsuBstantiated. | | |

in addjtiqn, Ms. Sjngletéry testified that she did not rely upon.-tlhe .;l‘eceden‘t’s income to

support her.
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The festimony offéred in trial >must bétrue, but Was without documentary evi.d.ence to
éuthenticate her testimoﬁy rgga;ding m¢poﬁed income. L
| ‘Speculative damages are damages clairhed by»é plaintift ’fof losses thqt may-occur in the
) fﬁture, but are higl‘lly.improbable. They can not be used.as a basis for recdvefy in tort or éontract'_
cases. Recévery rﬁust be l;acked with evi.denée thét justiﬁ‘esb' an inference that th¢ damage awarctiAis
. a fair and reasonabie form of coﬁipénéatioﬁ for the injﬁry incurred. tThe ex-isterlce or amount 'of
damages cannof be left to conjecme,_'guess or épeéuljation.: Damages fnust be susceptible to
‘ asceftaiﬁment with reasonab_le degree of cel;tainty. Piggy Park Enterprises, Inc. v. Sch;)ﬁéld, 251
© S.C. 385, 162 S.E.2d 705 (1968); United Merchants & Mfrs., Inc. v. South Carolina Electric &
Gas Co., '1 13 F. Supp. 257 (D.S.C. 1953‘). Without actual evidence of th¢ income, past or present, |
Respondent should not recover for future démagesj that are }not reasonably certain to héve occurred. |
The Respongierit failed to 'corrébdrate her tevstimony of fdeéedeﬁt’s historical eaﬁings
through any type of docuniehtary evidence ihcluding péy s.tubs.',.ba',rik statements, sales invoiceé_ .
and other business rec;‘ords can be usedlio recreate the plaintiff’s 'i\ncome level with reasonable
accuracy. | | |
. Therefore, the A'ppellant4urges this Court to overturni the lower court’s rulipg awa'rding.

damages based upon the decedent’s unreported income.

CONCLﬁSION .
Clearly, thé record contains evidence thét Appellan:t was p.r_otec‘ted\'under the self—defense
immunity ﬁu’rshant to 8.C. Codé of Laws §1 6-11-440. - There was no evidence cco suppolrt a
wrongful death action. In addition, thefe was no evidence to suppoﬁ a sufvival 'actiqn as there was

no conscious pain and suffering by the decedent. Therefore, this Court is being asked to render an -



opinioﬁ on the law of South Carolina on a factual basis. The decision of the lower court should be
overturned.
Respe‘ctf"ul_lyv submitted,

CURRY LAW FIRM, LLC

(o IENS

{. Curry, Esquire
P.O. Box 42270

North Charleston, SC 29423
(843) 767-5284 .
Attorney for Appellant

November 20, 2018
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Court of Common Pleas : OUn‘ of :
The Honorable Mikell R. Scarborough, Master-In Equity Judge APPEa/s»

Appellate Case No. 2018-001386
Common Pleas Case No.: 2015-CP-10-2178 -

Stacy  Singletary, individually and as Persoﬁal ‘Representative4 of  Sheldon
Singletary,.....coooiiiiiiii e [T Respondent

Kelvin Shuler.................. ST e e, SO e, ... Appellant

PROOF OF SERVICE

I certify that 1 have ,servéd thé Appellant’s Initial Brief on Respondent, Stacy
Singletary, Individually and as Personal representative of Sheldon Singletary, by depositing a
copy of it in the United States Mail, postage prepaid, on November 20, 2018, addressed to his

attorney of record, Thaddeus James Doughty, 6650 Rivers A{'enue, North Charleston, SC 29406.

zufry Law Firm, LLC
Post Office Box 42270
. North Charleston, SC. 29423

(843) 767-5284

(843) 767-5286 (Fax)

ATTORNEY FOR APPELLANTS

November 20, 2018 ' : : O K. CURRY, ES@RE
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Attorneys atlaw

‘Eduardo K. Curry (SC,PA) ' _ 6518-D Dorchester Road (29418) : Tel: (843) 767-5284

Cindy R. Pinckney (SC) Post Office Box 42270 " Fax: (843) 767-5286
’ North Charleston, South Carolina 29423 : " 1-888-54CURRY (28779)
currylawfirm@bellsouth.net '
November 20,2018 R ;!B
_' NO
Jenny Abbott Kitchings | - Noves 2018
The.SC Court of Appeals | SC Co
PO Box 11629 ~ ' - sulourt of Appeals
"Columbia, SC 29211 ' ' :

RE: = Stacy Singletary, Ind1v1dually and as Personal Representative of Sheldon
Singletary vs. Kelvin Shuler :
Case No. 2018-001386

Dear Ms. Kitchings:

Please find enclosed an original and two copies of the following doc‘urnen“cs:
Initial Brief of Appellant;-

Proof of Service of Initial Brief of Appellant;

Appellant’s Designation of Matter to be Included in the Record on Appeal; and
Proof of Service of Designation of Matter to be Included in the Record on Appeal.

el

Please file the original and return the clocked copies to me in the self address stamped
envelope prov1ded : :

Should you have any questions, please do not hesitate to contact me.

Mg Ty Law Firm , l.:’fi '
Eduardo K. Curry, Ksqufre -
EKC/jld o i S

cc: Thad Doughty, Esq.
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