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QUESTIONS PRESENTED 

I DId the PCR Court err m grantmg re-sentencmg relIef based upon a JUry mstructlOn where 
tnal counsel and appellate counsel were not detenmned to be meffectIve when the JUry 
mstructIon claim was only raised as a specIficatIon of meffectlVe assIstance of appellate 
counsel and tnal counsel and the PCR Court dId not conclude that eIther tnal counselor 
appellate counsel was meffectlVe? 

II Whether the PCR Court erred m grantmg re-sentencmg when tnal counsel's failure to object 
to a sentencmg phase mstructlOn that the JUry "may recommend a sentence of lIfe for any 
reason or no reason at all other than as an act of mercy" where counsel testIfied that the 
mstructlOn as a whole dId not preclude the JUry to consIder mercy and the failure to object 
dId not preclude the South Carolma Supreme Court from addressmg the ments m the dIrect 
appeal when the State dId not raise a procedural bar and thIS Court addressed the ments? 

III Whether the PCR Court erred m grantmg re-sentencmg when appellate counsel's failure to 
specIfically raise an Issue m the statement of Issues concemmg a sentencmg phase mstructlOn 
that the JUry "may recommend a sentence of lIfe for any reason or no reason at all other than 
as an act of mercy" where It was raised withm the Fmal Bnef of Appellant and Fmal Reply 
Bnef of Appellant, raised m the oral argument and addressed on the ments m the opmlOn of 
thIS Court? 

IV Whether thIS Court's opmlOn m Rosemond v Catoe addressmg m obIter dIcta the SImIlar JUry 
mstructlOn that the JUry may recommend a sentence of lIfe for any reason or no reason at all 
other than as an act of mercy" and expressly overrulmg thIS Court's holdmg m State v 
Hughey reqmres the grantmg of re-sentencmg m Hughey when the same holdmg dId not 
reqmre a new sentencmg by thIS Court m Rosemond, the Court concluded m the dIrect appeal 
m Hughey that the death sentence was not the subject of any arbItrary factor and any error 
was hannless error m hght of the amehoratmg mstructlOns, eVIdence and closmg arguments 
whIch dId not preclude the JUry from considenng a verdIct ofhfe based upon mercy and the 
eVIdence? 
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STATEMENT OF THE CASE 

ThIS PetItIon for Wnt ofCertIOran from the State of South CarolIna concernIng the grantIng 

of re-sentencIng by the Honorable Alexander Macauley In post-convIctIon relIef orders filed May 

14,2010 and July 26,2010 In partIcular, the grantIng of post-convIctIon relIef concerned aJury 

InstructIOn that "may recommend a sentence of lIfe for any reason or no reason at all othel than as 

an act of mercy," In lIght of Rosemond v Catoe, 383 S C 320, 680 S E 2d 4 (2009), whIch 

overruled the earlIer holdIng In the ApplIcant's dIrect appeal In State v Hughey, 339 S C 439,529 

S E 2d 721 (2000) ThIs PetItIOn IS based upon the Impact of the Court's lImIted holdIng In 

Rosemond, ItS applIcatIOn to the Instant case where thIS Court demed relIef on the same InstructIOn 

In the dIrect appeal, partIcularly where the defense counsel at tnal dId not take Issue WIth the 

InstructIOn 

PROCEDURAL HISTORY OF THE APPLICATION FOR POST­
CONVICTION RELIEF 

On October 19, 2000, John Kennedy Hughey, through appOInted appellate counsel, Robert 

M Dudek of the South CarolIna Office of Appellate Defense, filed a petItIOn for a stay of executIOn 

assertIng a deSIre to pursue state post-convIctIOn relIef proceedIngs contendIng that hIS appOInted 

tnal counsel dId not adequately represent hIm at tnal The stay request was granted November 2, 

2000 App p 4307 Counsel Charles Grose and Teresa Noms were appoInted on November 13,2000 

In Newberry County by the Honorable WylIe Saunders, aSSIgned Judge App p 4309-4314 An order 

of appoIntment was entered on November 16, 2000 App P 4315 

The ImtIal applIcatIOn was filed on October 25, 2000 App P 4298-4306 In hIS ImtIal 

applIcatIOn for post-convIctIOn relIef filed on October 25,2000, the ApplIcant makes the follOWIng 

2 



allegatIOns 

I 9(a) - IneffectIve Assistance of Counsel 

A The fmlure to specifically object to the "no mercy" mstructIOn on 
federal constItutIOnal grounds, 

B Requestmg a "plam and ordmary meanmg" mstructIOn dunng the penalty 
phase rather than an mstructIOn that lIfe Impnsonment means lIfe without parole 
pursuant to State v Simmons [Simmons v S C] and the South Carolma statute, 

C The fmlure to secure petItIOner's presence dunng all cntIcal stages ofthe tnal, 

D The fmlure to object to eVidence petItIOner attempted SUICIde followmg the 
VIctIm's death smce thIS eVidence should have been excluded pursuant to Rule 
403, SCRE, 

E The fmlure to properly mvestlgate and prepare Witness testImony, 

F ElICitIng prejUdiCial gUilt phase testImony that petItIOner had been expelled 
from school smce thIS eVidence was Irrelevant, 

G The fmlure to properly mvestlgate and present avmlable mitIgatmg eVidence 

App p 4298-4306 The Respondents InItial Return was filed on January 19, 2001 App P 4323-4364 

An amended applIcatIOn for post-convictIOn relIef dated December 15, 2006 was filed 

App p 4405-4410 In hIS Amended applIcatIOn, Hughey, thorough counsel, makes the followmg 

allegatIOns 

10(a) Appltcant was dented the effective assistance of counsel dUi tng both the trtal and 
sentenctng phase of hiS tllal tn VIOlatIOn of South Cal oltna law and the SIXth and 
Fourteenth Amendments to the Untted States ConstItutIOn 

11(a) Dunng both the tnal and sentencmg phase, ApplIcant's counsel fmled to prOVide 
effectIve aSSistance of counsel m numerous ways, mcludmg, but not lImited to, the 
followmg 

I) Despite substanttallrrefutable eVidence to support conVictIOns for murder, 
counsel adVised the applIcant and hIS Sister to testIfy dunng tnal m a futIle 
attempt to rebut the state's eVidence and made the mcredlble argument, based 
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m part, on counsel's misunderstandmg of the law, that ApplIcant was guIlty 
only of voluntary manslaughter, whIch was contradIcted even by the 
ApplIcant's and the defense expert's testImony 

11) Counsel faIled to adequately mvestIgate, develop, or present mItIgatIOn 
eVIdence, mcludmg, but not lImIted to, eVIdence of ApplIcant's adaptabIlIty 
to confinement and eVIdence supportmg the statutorymitIgatmg CIrcumstance 
that the capaCIty of the defendant to appreCIate the cnmmalIty of hIS conduct 
or to conform hIS conduct to the reqUIrements of the law was substantIally 
ImpaIred 

lll) Counsel faIled to adequately object to the tnal court's Improper 
InstructIOn that the JUry could "recommend a sentence of hfe 
Impnsonment for any reason or no reason at all othel than as an act of 
mel cy " ThIS InstructIOn IS contrary to state law, WhICh never reqUires 
a sentence of death, S C Code § 16-3-20, and speCIfically allows 
admIsSIon and conSIderatIOn of mItigatIOn requests for mercy See, State 
v Johnson, 338 S C 114, 525 S E 2d 519 (2000), State v Torrence, 305 
S C 45,406 S E 2d 315 (1991) ThIS Instruction IS also contrary to the 
SIxth, EIghth, and Fourteenth Amendments to the Umted States 
Constitution, WhICh reqUire that the JUry be allowed to conSIder any 
sentencIng factor permItted by state law or otherWIse weIghs In favor of 
a sentence of bfe Impnsonment rather than the death penalty 

Counsel's conduct m each mstance separately and cumulatIvely was both 
unreasonable and prejUdICIal m sentencmg Stnckland V Washmgton, 466 US 668 
(1984) Wiggms V SmIth, 539 US 510 (2003), Flonda V NIxon, 543 US 175 
(2004) 

10(b) Appltcant was dented the effective assistance of appellate counsel m VIOlatIOn of 
South Carolma law and the SIXth and Fourteenth Amendments to the Untted 
States ConstitutIOn 

11 (b) Appellate counsel faIled to properly bnef the tnal court's Improper InstructIOn 
that the Jury could "recommend a sentence ofbfe Impnsonment for any reason 
or no reason at all other than as an act of mercy" ThIS Instruction IS contrary to 
state law, WhICh never reqUires a sentence of death S C Code § 16-3-20, and 
speCIfically allows adllllssion and conSIderation oflllltIgatIon requests for mercy 
See, State v Johnson, 338 S C 114, 525 S E 2d 519 (2000), State v Torrence, 
305 S C 45,406 S E 2d 315 (1991) ThIS Instruction IS also contrary to the SIxth, 
EIghth, and Fourteenth Amendments to the Umted States Constitution, WhICh 
reqUire that the Jury be allowed to conSIder any sentencIng factor perlllltted by 
state law or otherWIse weIghs In favor of a sentence of bfe Impnsonment rather 
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than the death penalty Counsel's conduct was both unreasonable and 
prejUdICIal In sentenCIng Strickland v WashIngton, 446 US 668(1984), SmIth 
v RobbIns, 528 U S 259(2000) 

App P 4406-4410 (emphasIs added) The Respondent made a Return on January 7, 2008 App P 

4411-4465 

On August 17, 2007, the Supreme Court re-assIgned the Honorable Alexander Macauley to 

replace Judge Saunders m the actIOn App p 4468 On June 28, 2008, Judge Macauley entered an 

order of contmuance m the matter App p 4469-72 

On March 31, 2008, the ApplIcant made a Tnal Bnef App p 4473-4569 On May 2,2008, 

Respondent State of South Carolma made Its Tnal Bnef App p 4570-4636 

The eVIdentIary heanng was convened m AbbeVIlle County before the Honorable Alexander 

Macaulay on October 13, 2008 and was completed on October 15, 2008 App P 4654-5212 The 

ApplIcant was present and represented by hIS appomted counsel E Charles Grose, Tara Schultz and 

Teresa Noms The Respondent was represented by Donald J Zelenka of the Attorney General's 

Office TestImony was receIved from Robert Tmsley, Sr ,JeffYungman, JulIaPerlotte, Martha Ann 

Stewart, BIlly Garrett, Robert Dudek, PaIge (Tarr) Haas, and Dr Donna Schwartz Watts PCR Tr p 

11-530 App P 4654-5183 Closmg statements were made by counsel App p 5184-5211, PCR Tr p 

531-556 Judge Macaulay took the matter under adVIsement pendmg postheanng bnefing 

The ApplIcant filed hIS post-heanng memorandum of law on June 8, 2009 App P 5622-

5839 The State ofS C made ItS post-heanng memorandum on August 31,2009 App P 5444-5621 

Hughey made a reply memorandum on December 11, 2009 App p 5840-5920 

On May 14, 2010, the Honorable Alexander S Macauley, PresIdmg Judge entered hIS Order 

Grantmg Post-ConvIctIon Rehef dated May 7, 2010 App P 5921-5927 In the Order, Judge 
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Macauley concluded that the Issues regardmg the gUIlt phase of the tnal was demed and dIsmIssed 

, wIth preJudIce, and the applIcatIOn for post-convIctIOn relIef for sentencmg was granted 1 In 

partIcular, on the Issue grantmg relIef, Judge Macauley concluded 

The Jury InstructIOn regardIng mItigatIOn that Jurors "may recommend a 
sentence of death for any reason or no reason at all other than as an act of 
mel cy," State v Hughey, 339 S C 439,460,529 S E 2d 721, 732 (2000) (emphasIs 
that of the Court), IS so InImICal to the laws of the State and the Umted States 
In CapItal Cases as to entitle the ApplIcant to a New TrIal (Issues III, IV, and 
V) 

App P 5026 Judge Macauley further declared 

Under our most recent case law applymg S C Code Ann § 16-3-20 (2003), 
It IS now well establIshed that "It IS proper to mstruct a JUry m a capItal sentencmg 
phase that It may recommend a lIfe sentence for any reason or no reason at all, 
mcludmg as an act of mercy" Rosemond v Catoe supra Because the JUry was 

lConcernmg the gUIlt phase Issues, Judge Macauley concluded that counsel was not meffectIve 
m the gUIlt phase concernmg the presentatIOn of manslaughter and allowmg the ApplIcant and hIS 
SIster to testIfy m the gUIlt phase, claImmg that the eVIdence was Irrefutable to support a conVIctIon 
for murder" App p 5923-25, Order, p 2-4 The PCRJudge found that Hughey had faIled to show 
that there was a reasonable probabIlIty that the result of the proceedmg would have resulted m a 
dIfferent verdIct and the nght to testIfy belongs to the defendant App p 5924, Order, p 3 

Judge Macauley also concluded on the allegatIOn that counsel was meffectIve m pursumg a 
verdIct of voluntary manslaughter and transferred mtent, the PCR Judge that appomted counsel were 
not deficIent m presentmg manslaughter as a JUry charge and allowmg ApplIcant and hIS SIster to 
testIfy dunng the gUIlt phase and were not prejudIced App p 5924-25, Order, p 3-4 

In addressmg the second specIficatIOn of meffectIVe aSSIstance of counsel, Judge Macauley 
demed rehef on the claIms that counsel faIled to mvestIgate or present adequate mItIgatIOn eVIdence, 
specIfically concernmg hIS adaptabIlIty to confinement and the capacIty to apprecIate the cnmmahty 
of hIS conduct App p 5925-26, Order, p 4-5 "ThIS Court finds that was a strategIc deCISIOn made 
by counsel dunng the tnal and concludes that the ApplIcant has faIled to show the deCISIOn was 
based on neglect or Ignorance "He further concluded that Apphcant had not demonstrated 
prejUdICe under Strzckland App p 5925, Order, p 4 Summanzmg the presentatIOn of eVIdence m 
mItIgatIOn that was presented at the sentencmg proceedmg and the statutory mItIgatmg factors 
mstructed, Judge Macauley that "the sentencmgJurywas readIly aware of the dysfunctIOnal famIly 
expenence that the ApplIcant expenenced The Court finds that the appomted tnal counsel for the 
applIcant put mto eVIdence a thoughtful and through case m mItIgatIOn consIstmg of va no us themes 
and presentatIOns "App P 5926, Order, p 5 
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mstructed that they "may recommend a sentence of lIfe for any reason or no reason 
at all othel than as an act of mel cY," (emphasIs supplIed), the ApplIcant has 
establIshed hIS entItlement to a new sentencmg phase of hIS tnal State v Hughey, 
supra Rosemond v Catoe supra 

App p 5928 He summanzed that "due to overwhelmmg eVIdence of gUIlt and want of preJudIce, 

the relIef regardmg the gUIlt phase of the tnalIs demed and dIsmIssed, wIth preJudIce, but granted 

re-sentencmg based upon the alleged mstructIOnalIssue App p 5928 

The State of South Carolma made a MotIon to Alter and Amend pursuant to SCRCP 59 on 

May 28,2010 App P 5954 - 5968 The ApplIcant, through counsel, also made a Rule 59( e), SCRCP 

MotIon to Alter or Amend the Judgement on May 28,2010 App 5929-5953 

On July 26,2010, Judge Macauley filed hIS Order denYIng Respondent's MotIon to Alter and 

Amend Judgment Pursuant to Rule 59(E) App p 5969- 71 

On August 25,2010, the State of South Carolma filed and served ItS notIce of appeal On 

August 26,2010, the ApplIcant, John Hughey made notIce of cross-appeal 

ThIS petItIon for wnt of certIOran by the State of South Carolma follows 

Prior Trial and Appellate Proceedmgs 

The PetItIOner, John Kennedy Hughey, was mdIcted on March 11, 1996 by the Grand Jury 

of the Court of General SeSSIOns for AbbeVIlle County for (1) murder (mvolvmg the December 4, 

1995 death of Tesheka Lanyra Jackson), (2) murder (mvolvmg the December 4, 1995 death of 

LuevmIa H Hams), (3) burglary m the first degree and (4) grand larceny of a vehIcle 2 

2 STATEMENT OF THE STATE'S VERSION OF THE FACTS 
" what he dId was nothmg more than two brutal VICIOUS murders Two senseless, needless, 

tragIC, unjustIfied murders That's what he dId And It [doesn't] matter why he dId It or really how 
he dId It He had no excuse He had no reason He had no baSIS for kIllmg those two women m that 
home on that day None" App p 3406, I 24 - p 2407, I 7 These comments m SolICItor Jones 
guIlt phase closmg argument properly sum up the case agamst John Kennedy Hughey mvolvmg hIS 
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murder of hIS former gIrlfnend Tesheka Jackson and LueVIma Hams who was In her own home on 
the telephone to the polIce when Hughey's second shotgun blast wIthIn her home brutally ended her 
lIfe 

On December 4, 1995, Marcus Hams called hIS mother, LueVIma Hams at 11 56 a m from 
Oklahoma CIty App pp 2212,2225-2229 He found that hIS mother's tone revealed that she was 
scared and asked her what was wrong and learned that John Hughey was present In hIS mother's 
house wIth a gun He got hIS COUSIn, Tesheka Jackson, on the telephone, who also wIth a "scared" 
tone to her VOIce, confirmed John had a gun, and attempted to get John on the telephone, but John 
refused to come to the telephone and attempts to tum on the speaker were unsuccessful App pp 
2213-2218, 2220 Marcus then Immediately called back to the house at noon and the speaker was 
actIvated Hams heard John respond and told hIm to leave Hams heard CUSSIng In the background 
and hIS mother call out "Just leave" App pp 2218-19, 2245 TusslIng was heard whIle hIS 
mother was on the telephone App pp 2245-46 Then Hams heard hIS mother state "Call the 
polIce, call the polIce" App pp 2219, 2246 Hams hung up the telephone and WIthIn four 
seconds called 911 In Oklahoma CIty who patched hIm Into the AbbeVIlle emergency system, but 
he was too late App pp 2219-21 WhIle on the phone, Marcus Hams learned the tragIC truth of 
Hughey's malIcIOUS attacks "one down WIth gunshot wound to the head," "two down WIth gunshot 
wound to head" App pp 2220-21 

"Don't shoot that gun In here Don't shoot that gun In here" App pp 2278-79 These 
were the final words and request to John Kennedy Hughey from LuevmIa Hams whIle she was on 
the telephone WIth Sgt Angela Patterson, the AbbeVIlle CIty PolIce dIspatcher ThIS was 
Immediately after Mrs Hams requested the polIce to come to her home App pp 2278-79 
WIthout heanng any scufflIng or fightIng, the dIspatcher heard an ImtIal gunshot and WIthIn SIX 
seconds heard another gunshot App p 2279 Although Mrs Hams VOIce had been descnbed 
as "excIted, demandIng, and extremely upset," there was now SIlence, except for the two gunshots 
App pp 2279-80 The dIspatched officer was on hIS way App p 2280 

She then receIved a call from Oklahoma CIty from Marcus Hams, Mrs Hams' son, who 
stated polIce needed to go to hIS mother's home because John Hughey had a gun App pp 2281-
82, 2284 She adVIsed hIm the polIce were there and that she had Just gotten off of the telephone 
WIth hIS mother App p 2282 The polIce then entered her home and descnbed the InJunes to the 
VIctIms Hughey was not on the scene when the polIce amved haVIng left WIthIn 45 seconds of the 
telephone call by LueVIma App p 2285 The dIspatcher had spoken to the VIctIm at 12 04 and 
the polIce amved at 12 05 App P 2289 

Cpl Patnck Nell Henderson of the AbbeVIlle PolIce Department was WIth the dIspatcher 
when the fearful call from LuevInIa Hams came In App p 2291 He was on hIS way when he 
heard the first "pop" lIke a gunshot and learned that there was a second before he amved After 
heanng a baby cry upon hIS entry to the Hams home, he found LueVIma Hams on the floor of the 
hallway In a pool of blood WIthout a pulse App p 2313 He recogmzed Tesheka Jackson as the 
second person who was laymg across the bed WIth her head down App pp 2316-17 Both had 
head wounds 

Cpl Henderson recogmzed Tesheka Jackson from an InCIdent on December 3, 1995 when 
she had told hIm that Hughey Said he would kIll her and Henderson adVIsed her to stay at a safe 
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home App pp 2319-21, 2650-51 
Lt Barry New also amved at Hams home He notIced damage to the front door and the 

stnke plate was on the floor App pp 2253-55 He found a kmfe on the floor that had Tesheka's 
shoe pnnt apparently on It App P 2255 He saw Ms Hams m the hallway near a telephone 
App pp 2357-60 He located Tesheka wIth a gunshot wound to her head and obVIOusly deceased 
App p 2361 Also, a smgle shot shotgun was found m the bedroom WIth a shell mIt App pp 
2362-64 The gun belonged to Hughey's deceased father App p 2364 A shotgun shell box was 
found m the defendant's bedroom App p 2368 

The ommous planmng of the tragedy was revealed m the testImony of Cpl MItch 
Chnstopher who found a note by the PetItIOner on hIS door statmg "As of thIS mornmg 1 wIll be 
dead Love you all Please take care of my kIds" App P 2393 The noted was confirmed by 
HugheymhistestImony App pp 3111-12,3202 

MIchael Adams, who started datmg Tesheka m February 1995 revealed that on December 
3, 1995, the PetItIoner came up and pushed Tesheka and stated that he was gomg to kIll both of them 
and then ran away App pp 2402-03 ThIS mCIdent was reported to the polIce It was reported 
by the decedent that Hughey told her "I'm gomg to kIll you, I'm gomg to kill both of you " App 
P 2443 

Upon hIS arrest m GeorgIa, Hughey adVIsed the authontIes that "I killed them, It was an 
aCCIdent, the gun went off" App p 2456 Hughey had tned to cut hIS wnst pnor to the arrest 
App pp 2463-66 

It was also learned that dunng hIS flIght withm thIrty (30) mmutes of the cnme, Hughey had 
used the VIctIm's ATM card whIle dnvmg her car at an ATM mAnderson App p 2471 

SLED Agent DaVId Black descnbed the cnme scene and the vanous locatIOn of red 
substances at the home He documented the eVIdence of forced entry at the door and the kmfe WIth 
the ImpreSSIOn of the sole App pp 2485-89 He showed the locatIOn of shotgun shells and gun 
found as well as the blood splatter marks App pp 2494-2504 He located the telephone pulled 
from the wall and one m the bedroom App pp 2504-2509 He documented the mJunes to the 
bodIes App p 2511 

The pathologIst, Dr Woodard, found the cause of death of LuevmIa Hams to be from a 
solItary gunshot to the head WhICh resulted m mstant bram death App p 2532 He opmed that 
the dIstance was between two and Yz and three feet for the shootmg App pp 2538-39 Tesheka 
Jackson has three major mJunes 1) the fatal gunshot wound to the head above the nght ear that 
eXIted her eye, 2) a large bruIse on her face lIkely caused by the blunt end of the shotgun and 3) a 
stab wound m her chest pOSSIbly caused by the kmfe found on the floor App pp 2541-42 The 
doctor opmed the shootmg dIstance was at a maXImum of two feet App p 2547 

DaVId Black descnbed returnmg to the cnme scene, after the defendant's statement, and 
findmg another shotgun hole m the bathroom and subsequently findmg the thIrd shell m a bag from 
the bedroom App pp 2659-66 

Nancy Skraba descnbed locatmg blood eIther conSIstent WIth the vIctIm's or msufficient for 
typmg m the house App pp 2678-91 

The banks confirmed the ATM transactIOn and presented the VIdeo photo of Hughey at the 
ATM machme App pp 2701-20 The record revealed the stolen MitsubiShi was m the name of 
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The prosecutIOn served notIce of mtent to seek the death penalty On October 13, 1997, the 

matter was called for a tna1 before the Honorable J Derham Cole The PetItIoner was present and 

represented by court-appomted counsel, BIlly J Garrett, Robert Tms1ey and Edward McCallum 

The prosecutIOn was represented by W Townes Jones, IV, SolICItor of the EIghth JudIcial CIrCUIt 

and Deputy SolICItor, MIchael Coulter At the outset Hughey was ordered submItted to the WIlham 

S Hall InstItute on October 13, 1997 for a psychIatnc evaluatIOn App pp 206-209 The 

evaluatIOns was then completed pnor to the tnal 

Tesheka and her grandparents, not Hughey App pp 2788-2803 
Agent Dan DeFresse of SLED opmed that each of the shells were conSIstent WIth bemg fired 

from the located shotgun and the bathroom finng was at a dIstance of 3 to 5 feet App pp 2814-
2825 

Agent EddIe Clark descnbed the PetItIoner's mconsistent oral statement that he went to the 
Hams home and had an argument wIth Tesheka InItIally, she threw a vase at hIm and later she came 
mto the house wIth a shotgun she had gotten out of the car App pp 2856-57 He stated he 
pushed the gun away and It went off He tned to run through the trailer, but she followed Mrs 
Hams tned to get between them and grabbed the gun and It went off He Said Tesheka shot Mrs 
Hams App pp 2857-58 He was scared and ran mto the bedroom and Tesheka followed and he 
tned to get the gun away from her and It went off and he left App p 2858 Jerry Sloan of SLED 
confinned the recIted oral statement App pp 2876-77 

The VIctIm's mother, BernIce Jackson, confinned that Tesheka nonnallY stayed at her 
grandmother's home and demed that the PetItIOner and Tesheka ever hved together, were husband 
and WIfe, or otherwIse She confinned that she had met her daughter's frIend, MIke Adams, before 
ThanksgIVmg App p 2888 She never saw her daughter wIth a shotgun App p 2890 She 
last spoke wIth her on December 3 when lookmg for a place to stay App p 2886 

George Mack Hams, LueVlma's husband, confinned that the front door and bedroom doors 
were not m the same condItIon as when he left before the murders App pp 2904-11 He 
descnbed the telephone calls he receIved from Hughey that mght The first one was after mldmght 
and he declared that Sheka's not there The second call came between 4 and 5 a m after he learned 
she was there and told Hughey she was asleep, call back later At 6 a m, he calls agam and says 
"Mack, I won't be here m the mornmg" and he then gIVes Sheka the telephone App pp 2911-13 
Hams also descnbed the fact that the red substances were not on the floor and other areas when he 
left on December 5, 1995 App pp 2916-18 
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On October 17, 1997, the proceedmgs re-started App p 209 The tnal began after JUry 

selectIOn on October 22, 1997 The PetItIOner testIfied on hIS own behalf On October 27, 1997 the 

JUry returned WIth gUIlty verdIcts on all four (4) counts App p 3495, 11 9-17 

On October 28, 1997 at 11 00 a m the sentencmg proceedmgs began App p 3508,11 1-2 

After the presentatIOn of eVIdence, the tnal Judge charged the followmg statutory aggravatmg and 

mitIgatmg CIrcumstances 

On Count One, the statutory aggravatmg CIrcumstances to consIder were 

1 That the murder of Tesheka L Jackson was commItted 
whIle m the commISSIOn ofthe cnme or act of burglary m the first 
degree 

2 That the murder of Tesheka L Jackson was commItted 
whIle m the commISSIOn of the cnme or act oflarceny WIth the use 
of a deadly weapon 

3 Two or more persons were murdered by the defendant 
pursuant to one scheme or course of conduct 

On Count Two, the statutory aggravatmg CIrcumstances to conSIder were 

1 That the murder of LuevmIa H Hams was commItted 
whIle m the commISSIOn of the cnme or act of burglary m the first 
degree 
2 Two or more persons were murdered by the defendant 
pursuant to one scheme or course of conduct 

The statutory mitIgatmg CIrcumstances mstructed on each count were as follows 

1 The defendant has no sIgmficant hIStOry of pnor cnmmal 
conVIctIOn mvolvmg the use of VIOlence agamst another person 

2 The murder was commItted whIle the defendant was under 
the mfluence of mental or emotIOnal dIsturbance 

3 The age or mentalIty of the defendant at the tIme of the 
cnme 
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You may also consIder any NON-STATUTORY mitIgatmg 
circumstance( s) 

As to each count, the JUry found beyond a reasonable doubt the eXIstence of all the statutory 

aggravatmg CIrcumstances App p 4073 The JUry returned a recommendatIon of death for each 

count App P 4073 On October 30, 1997 Judge Cole sentenced John Kennedy Hughey to death 

on each count of murder He was sentenced to a lIfe sentence on Count III of burglary m the first 

degree and ten (10) years on Count IV for grand larceny 

On November 7, 1997, counsel filed the notIce of appeal whIch was served on the EIghth 

CIrcUIt SolIcItor's Office on November 10, 1997 In hIS appeal to the South Carolma Supreme Court 

he was represented by Robert M Dudek of the South Carolma Office of Appellate Defense In the 

dIrect appeal, he bnefed the followmg questIOns presented 

1 
Whether the Judge erred byrefusmgto disquahfyJuror#55, Bnan Daly, smce 

he was employed at McCormIck CorrectIOnal InstItutIOn, and S C Code § 24-3-930 
proVIdes that all guards and officers employed at a pemtentIary shall be excepted 
from servIce on a JUry, and also because Daly was the functIOnal eqUIvalent of a law 
enforcement officer? 

2 
Whether the Judge erred by refusmg to mstruct the JUry on examples of acts 

of legal provocatIOn, smce the JUry was left WIthout any guIdance on what mIght 
constItute a legal provocatIOn, and the Judge had a duty to fashIOn an appropnate 
charge to the facts and CIrcumstances of thIS case? 

3 
Whether the Judge erred by allowmg Mack Hams, the husband of the 

decedent Hams, to testIfy dunng the guIlt phase about the blood he cleaned offthe 
floor of hIS home after the shootmg, smce thIS testImony was not relevant, and was 
hIghly preJudICIal? 

4 
Whether the Judge erred by refusmg to charge the statutory mitIgatmg 

CIrcumstance contamed m S C Code § 16-3-20(C)(b)(6), WhICh allows the JUry to 
conSIder the capaCIty of the defendant to appreCIate the cnmmalIty of hIS conduct or 
to conSIder that hIS abIlIty to conform hIS conduct to the reqUIrements of the law was 
substantIally ImpaIred, smce there was eVIdence supportmg that mitIgatmg 
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cIrcumstance? 
5 

Whether the Judge erred by allowmg the vIctIm Impact wItnesses to testIfy m 
narratIve form, rather than proper questIOn-answer format, smce It resulted m the 
vIctIm's famIly personally chastIsmg appellant from the wItness stand, and thIS was 
far beyond the permIssIble scope of Payne v Tennessee? 

6 
Whether the Judge erred by mstructmg the JUry that a non-statutory 

CIrcumstance was "one whIch the defendant contends serves the same purpose" as 
a statutory mitIgatmg cIrcumstance, smce thIS was an Improper charge, and It dId not 
mform the JUry as a matter of law that they could conSIder these non-statutory 
mitIgatmg CIrcumstances? 

7 
Whether the Judge erred by admIttmg State's ExhIbIt #95 smce thIS 

photograph of the vIctIm's face showed bram matter commg from beneath her eyes, 
was unduly preJudICIal, was calculated to mflame the paSSIOns of the JUry, and demed 
appellant a fair sentencmg heanng? 

The South Carolma Supreme Court demed the appeal on March 27,2000 State v Hughey, 339 S C 

439,529 S E 2d 721 (2000) A tImely petItIOn forreheanng was filed on Apnl11, 2000 Reheanng 

was demed on May 11, 2000 

CertIOran was taken to the Umted States Supreme Court On certIOran, the followmg 

questIOn was the sole questIOn raised 

DId an unambIguous Jury Instruction that mercy was not an approprIate reason 
to sentence petitIOner to lIfe ImprISOnment VIolate the EIghth Amendment and 
Fourteenth Amendments SInce It precluded Jury conSIderation of petitioner's 
severely dIsadvantaged background as mItigatIng character eVIdence, as well as 
the domestic nature of the hOllllcIde as a CIrcumstance of the crIme? 

Hughey v South Caroima, PetItIon for Wnt of CertIOran, pIOn October 16, 2000, the Court 

entered an order denymg certIOran Hughey v South Caroizna, 531 U S 936, 121 S Ct 345 

(U S S C October 16, 2000) (NO 00-5635) 

On October 19,2000, Hughey, through appomted appellate counsel, Robert M Dudek ofthe 

South Carolma Office of Appellate Defense, filed a petItIOn for a stay of executIOn assertmg a deSIre 
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to pursue state post -convIctlon relIef proceedmgs contendmg that hIS appomted tnal counsel dId not 

adequately represent hIm at tnal The stay request was granted November 2,2000 [App p 4307] and 

counsel was appomted on November 13, 2000 m Newberry County App p 4309-4322 
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ARGUMENTS ON WHY CERTIORARI SHOULD BE GRANTED 

In the Order, the PCR Court concluded that the penalty phase mstructIOns wh1ch mcluded 

the phrase "may recommend a sentence of lIfe for any reason or no reason at all other than as an act 

of mercy" warranted a new sentencmg phase, c1tmg Rosemond v Catoe, 383 S C 320,330,680 

S E 2d 5, 10 (2009) The PCR Court concluded that 

Under our most recent case law applymg S C Code Ann § 16-3-20 (2003), 
1t 1S now well establIshed that "It 1S proper to mstruct a JUry m a cap1tal sentencmg 
proceedmg that 1t may recommend a lIfe sentence for any reason or no reason at all, 
mcludmg as an act of mercy" Rosemond v Catoe supra Because the JUry was 
mstructed that they "may recommend a sentence of lIfe 1mpnsonment for any reason 
or no reason at all other than as an act of mercy," (emphas1s supplIed), the 
ApplIcant has establIshed h1s entItlement to a new sentencmg phase ofh1s tnal State 
v Hughey supra Rosemond v Catoe supra 

App P 5928, Order, p 7 Th1s order grantmg re-sentencmg m a post-conv1ctIOn relIef settmg should 

be vacated and reversed for the followmg reasons 

1 The PCR Court Erred In Addressmg the "Other Than As An Act of Mercy" 
Issue As A Free-Standmg ClaIm Where the ClaIm Was Only RaIsed Withm 
Two Separate SIXth Amendment VIOlations of Ineffective ASSIstance of Tnal 
Counsel and/or Appellate Counsel And The PCR Court FaIled To Determme 
that Counsel Was DefiCIent or Ineffective under Stnckland v Washmgton 

The PCR Order erroneously only addressed the mstructIOna11ssue concernmg "other than as 

an act of mercy" as a free-standmg claIm mstructIOnal1ssue - not as a Sixth Amendment meffectIve 

ass1stance claIm as pled m the applIcatIOn for post-conv1ctIOn relIef The State respectfully subm1ts 

that th1s was procedural and substantIve error for a senes of mdependent reasons When both tnal 

and appellate counsel cannot be found to be defic1ent m th1s settmg, 1t was error to grant relIef by 

1mproperly expandmg the Junsd1ctIon of the PCR court beyond 1tS statutory lIm1tatIOns under S C 

Code Ann § 17-27-10, et seq 
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The "other than as an act of mercy" claIms were raIsed In the applIcatIOn, as amended and 

dunng the heanng, only as a SIxth Amendment vIOlatIOn concernIng eIther IneffectIVe assIstance of 

tnal counsel [TInsley and Garrett] or IneffectIve assIstance of appellate counsel [Dudek] 

Counsel faIled to adequately object to the tnal court's Improper InstructIon that the JUry could 
"recommend a sentence of lIfe Impnsonment for any reason or no reason at all other than as 
an act of mercy " ThIS InstructIOn IS contrary to state law, whIch never reqUIres a sentence 
of death, S C Code § 16-3-20, and specIfically allows admIssIOn and consIderatIon of 
mItIgatIon requests for mercy See, State V Johnson, 338 S C 114,525 S E 2d 519 (2000), 
State V Torrence, 305 S C 45, 406 S E 2d 315 (1991) ThIS InstructIOn IS also contrary to 
the SIxth, EIghth, and Fourteenth Amendments to the Umted States ConstItutIOn, whIch 
reqUIre that the JUry be allowed to consIder any sentencIng factor permItted by state law or 
otherwIse weIghs In favor of a sentence of lIfe Impnsonment rather than the death penalty 
[AllegatIon l1(a)(m)] [App p 4407] 

and 10(b) Appltcant was dented the effective assistance of appellate counsel m VIOlatIOn of 
South Carolma law and the SIXth and Fourteenth Amendments to the Untted 
States ConstitutIOn 

11 (b) Appellate counsel faIled to properly bnef the tnal court's Improper InstructIOn that 
the JUry could "recommend a sentence of lIfe Impnsonment for any reason or no 
reason at all other than as an act of mercy" ThIS InstructIOn IS contrary to state law, 
whIch never reqUIres a sentence of death S C Code § 16-3-20, and speCIfically 
allows admIssIOn and conSIderatIon of mItIgatIOn requests for mercy See, State V 

Johnson, 338 S C 114,525 S E 2d 519 (2000), State V Torrence, 305 S C 45,406 
S E 2d 315 (1991) ThIS InstructIOn IS also contrary to the SIxth, EIghth, and 
Fourteenth Amendments to the Umted States ConstItutIOn, whIch reqUIre that the JUry 
be allowed to conSIder any sentencIng factor permItted by state law or otherwIse 
weIghs In favor of a sentence of lIfe Impnsonment rather than the death penalty 
Counsel's conduct was both unreasonable and prejUdICIal In sentencIng Stnckland 
v WashIngton, 446 US 668(1984), SmIth v RobbInS, 528 US 259(2000) [App P 
4407-08] 

App P 4407-08 

The PCR Order failed to address eIther of the SIxth Amendment tnal and appellate counsel 

claims speCIfically related to the "other than as an act of mercy" InstructIOn 3 Instead, the PCR Court 

3 As stated WIthIn, the State submIts that neIther tnal nor appellate counsel were defiCIent - a 
condItIon precedent to grantIng SIxth Amendment relIef 
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addressed the Issue solely as a free-standmg mstructIOnal claIm ThIS was error that must be vacated 

and reversed The subject matter junsdlctIon of the PCR Court IS hmlted by S C Code Ann § 17-

27 -20(b) (1985) Post-convIctIOn rehef IS not a substItute for an appeal Drayton v Evatt, 312 S C 

4, 430 S E 2d 517 (1993), SImmons v State, 264 S C 417, 215 S E 2d 883 (1974) A post-

convIctIOn rehef apphcatIOn cannot assert any Issues that could have been raIsed at tnal or on 

appeal Ashley v State, 260 S C 436, 196 S E 2d 501 (1973) 4 The Apphcant m fact dId raIse thIS 

Issue on appeal wlthm Fmal Bnef of Appellant [App p 4181-4183] and Fmal Reply Bnef of 

Appellant [App P 4267-68] The Court erred m addressmg the Issue wIthout resolvmg the condItIon 

precedent of eIther deficIent performance or prejUdICe under Stnckland v Washmgton, 466 U S 668 

(1984) reqUIred under the state post-convIctIOn rehef act 

Alternately, the recent deCISIOn m Rosemond v Catoe, 680 S E 2d 5 (S C 2009) dId not 

mandate post-convIctIOn relIefm thIS settmg As noted below, thIS Court m Rosemond dId not find 

reverSIble error m thIS partIcular mstructIOn m Rosemond's case, concludmg that PCR relIef was 

warranted on a separate ground See PetItIOn for Wnt ofCertIOran, mfra Also, Respondent s Post-

Hearmg Memorandum of Law p 154-156 App P 5597-5599 

Further, the "law of the case" doctnne should apply because thIS Issue was addressed m the 

dIrect appeal WhIle the PCR Court m ItS order grantmg the new sentencmg heanng recognIzed thIS 

lImItatIOn, as well as the fact that It was adversely deCIded to Hughey m State v Hughey, 339 S C 

439,529 S E 2d 721 (2000), the PCR Court faIled to address the earher opmIOn's VItalIty as bemg 

4The apphcatIOn dId not raIse these claIms as a free-standmg claIm, mstead restmg upon a SIxth 
Amendment VIOlatIOn However, It was the PCR Court who Improperly expanded the claIm from a 
SIxth Amendment VIOlatIOn that could not be proven due to tnal and appellate counsel's reasonable 
performance to supervISOry functIOn of an appellate court beyond ItS statutory hmltatIOn See 
SImmons v State, Drayton v Evatt, supra 
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prevIOusly ruled upon App p 5599-5604 Respondent s Post-Heal mg Mem01 andum of Law p 156-

161 

Fmally, m summanly addressmg the Rosemond declSlon reVlSlon of the ImplIcIt sanctIOmng 

the language m the mstructIOns sImIlar to those m Hughey, the PCR Court faIled to apply an 

appropnate standard of reVIew for JUry mstructIOn analysIs See, State v SIms, 304 S C 409,422, 

405 S E 2d 377, 384 (1991) If thIS deferentlal analysIs had been done, It would only reveal that JUry 

would not have construed the partIcular mstructIOns m a manner to prevent or preclude mercy The 

fundamental flaw m the lOgIC on thIs Issue IS the claIm that the "other than as an act of mercy" 

mstructIOn was mtended to preclude a conSIderatIOn of mercy whereas accordmg to Judge Cole that 

the mstructIOn covered the defense counsel's request to authonze a sentence of mercy App 4018-

19 PartIcularly, the State submIts that the PCR Court has erred and overlooked the followmg pomts 

that 

1 VIewmg the penalty phase mstructIOns as a whole, It IS clear that the tnal Judge, as 
well as counsel at the tlme of the tnal, was aware that conSIderatIOn of mercy was 
proper for the JUry m ItS sentencmg conSIderatIOn - but also that the JUry was not 
lzmlted to mercy m ltS life sentence consldel atwn 

2 Judge Cole had preVIOusly declared that "my general mstructIOn covers that" App 
4018-19 The ApplIcant IS now suggestmg that Judge Cole's own mstructIOn was 
contrary hIS own expressed understandmg and mterpretatIOn of the law that mercy 
was a valId consIderatlon and a sentence of mercy could be gIVen 

3 VIewmg the mstructIOns as a whole and not thIS challenged sentence m IsolatIOn, a 
reasonable Juror would have known It had the abIlIty to conSIder mercy m 
detennmmg the sentence See Boyde v CalIfornIa, 494 US 370 (1990) (EIghth 
Amendment satlsfied where there IS not a reasonable lIkelIhood that the penalty 
phase mstructIOns would preclude conSIderatIOn of relevant mItlgatmg eVIdence 
offered by the petltIOner) 

4 The State agrees [and have always agreed] that state law authonzed conSIderatIOn of 
mercy by a capItal sentencer, although the federal constltutIOn dId not reqUIre It 
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5 SInce the PCR Court erred In apparently InterpretIng the challenged sentence In 
IsolatIOn, the Court cannot overlooked the amelIoratIng language wIthIn the 
remaInder of the InstructIOn WhICh clanfied the abIlIty of the JUry to sentence the 
Hughey to a lIfe sentence as an act of mercy FIrst, It IS reasonable that the trial 
Judge mtended that the mstructIOn tells the Jury, "you may recommend a 
sentence of lIfe ImpriSOnment for no reason at all other than as an act of 
mercy" The phrase "other than as an act of mercy" modifies the phrase "for no 
reason at all," not the phrase "for any reason" 

6 The problem wIth the ApplIcant's assertIOn IS that he faIls to recogmze that Judge 
Cole was USIng the term "other than" as an adverb, not as an adjective As an adverb, 
the phrase means "besIdes" and defined as "In addItIon to" or "as well" See Roget s 
2Ft Century Thesaurus ThzrdEdztzon (2009) Also "other than" can be a preposItIOn 
for "besIdes" and defined as In addItIon to WIth synonyms of "added to, along WIth, 
as well as , beSIde, beyond, together WIth Id Instead, the ApplIcant IS hmitIng the 
phrase "other than" as an adjectIve meanIng bamng and defines as "except for" Id 

The State agrees WIth Judge Cole and the Court that "If a plea for mercy IS admItted In 

eVIdence, then a JUry should be entItled to consIder It" as a matter of state law Rosemond V Catoe, 

680 S E 2d 5 (S C 2009) Beyond that, we would affirmatIvely assert as a matter of state law that 

even If no plea from WItnesses for mercy IS gIVen the JUry can consIder a lIfe sentence as an act of 

mercy The problem WIth the Supreme Court's IntervenIng new OpInIOn In Rosemond v Catoe, albeIt 

In obzter dzcta, and the PCR Court and ApplIcant's relIance upon It, IS that It Ignores that the JUry 

In Rosemond's sentencIng, as well as the JUry In State v Hughey, 339 S C 439,459,529 S E 2d 

721, 731 (2000), would have properly consIdered "mercy" eVIdence and that neIther InstructIOns 

"precluded a capItal JUry's consIderatIOn of mercy eVIdence In the sentencIng phase," because any 

reasonable JUry would have read the term as an adverb and not as an adjectIve as ApplIcant's Isolated 

parsIng suggests Here, the plaIn meamng of the InstructIOn, In thIS settIng demands that the JUry 

would have reasonably Interpreted the language to allow mercy, not exclude It As the Supreme 

Court has consIstently stated, JUry InstructIOn must be consIdered as a whole, and If as a whole they 
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are free from error, any Isolated portIOns whIch may be mIsleadIng do not constItute reversIble error 

State v SIms, 304 S C 409,422,405 S E 2d 377,384 (1991)(Implausible that jUry would have 

Interpreted mItIgatIOn InstructIOn to preclude consIderatIOn of mItIgatIOn eVIdence of SIms 

background and character) 

SInce It IS unquestIOnably apparent that Judge Cole was aware and agreed that a sentencIng 

JUry could consIder mercy In ItS sentencIng deCISIOn, It IS Important that the InstructIOns be vIewed 

as a whole and not taken out of context SImply put, If the author of the language (Judge Cole) 

Intended the language to be SImIlar to the request for a sentence of mercy and the tnal counsel who 

had sought such a charge dId not see a contradIctIon when lIstemng to the penalty charge In ItS 

entIrety at tnal, a reasonable juror would lIkely have reached the same conclusIOn rather than the 

contrary conclusIOn assumed by the ApplIcant The fact that In hIndSIght a dIfferent and alternate 

InterpretatIOn to the parsed language suggests a dIfferent result must fail In lIght of the dIrectIOns to 

both consIder the eVIdence presented, the expressed mItIgatIng CIrcumstance InstructIOns and the 

SImple fact that all at the tIme of the tnal dId not treat thIS sentence WIth the constructIOn now 

suggested 

2 Hughey IS unable to show defiCIent performance or prejUdICe related to 
meffectIve aSSIstance of tnal counsel concernmg the faIlure to object to 
the mstructlOn with the phrase "other than as an act of mercy" [ 
INEFFECTIVE ASSISTANCE OF TRIAL COUNSEL] 

The PCR court faIled to address the SIxth Amendment Issue related to tnal counsel's failure 

to object to the InstructIOn See Respondent s Post-Heanng MemO! andum, pages 124-142 App P 

5567- 5585 Had counsel done so, It would not have resulted In relIef How do we know thIs-

because thIS Court addressed the ments of the claim In the dIrect appeal 
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How The Issue Was P, esented At TIlQl 

1 The Request to Charge 

At tnal, counsel Tmsley made the a request to charge, Defendant's Request to Charge 16, 

App P 4126-27 In Its pertment part, the request stated 

If you should conclude that a statutory aggravatmg CIrcumstance eXIsts, you may 
consIder whether the defendant should be sentenced to lIfe Impnsonment for any 
reason, or no reason at all ThIS IS what has been tradItIOnally referred to as a 
"sentence of mercy" In other words, you may choose to sentence the 
defendant, to hfe Impnsonment If you find a lllltIgatmg cIrcumstance, or you 
may sentence hIm to hfe Impnsonment for no reason at all, that IS as an act of 
mercy 

App 4126-4127 Importantly, dunng the charge conference, Judge Cole stated that "my general 

mstructIon covers that" App 4018-19 

2 The Instructions As GIven 

Dunng the penalty phase portIOn of the tnal, Judge Cole gave the followmg mstructIOn on 

mitIgatmg CIrcumstances 

In amvmg at your deCISIOn as to what the appropnate 
sentence would be m thIS case, you are mstructed that you 
must also consIder any statutory mitIgatmg cIrcumstances 
Therefore, what IS a statutory mitIgatmg cIrcumstance? 

It IS a fact, an mCIdent, a detaIl, or an occurrence WhICh the 
State LegIslature has declared by statute to be a 
CIrcumstance WhIch may make less or reduce the seventy of 
the cnme of murder It IS a cIrcumstance whIch may be 
consIdered as mitIgatmg or extenuatmg the degree of moral 
culpabIlIty for the commISSIOn of the offense of murder 

A mitigatmg CIrcumstance IS neIther a JustIficatIOn nor an 
excuse for the cnme of murder It IS SImply somethmg 
whIch may lessen the degree of the defendant's gUIlt or 
make the defendant less blameworthy or less culpable 
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In makmg your detennmatIOn as to whether or not to 
recommend a sentence of death or a sentence of lIfe 
Impnsonment, you should consIder the followmg statutory 
mitigatmg CIrcumstances The followmg statutory 
mitIgatmg CIrcumstances are set forth on your statutory 
mstructIOn fonn They are the same as to each ofthe counts 
of the mdictment 

Those statutorymIt1gatmg CIrcumstances are The defendant 
has no sIgmficant hIStOry of pnor cnmmal convIctIOn 
mvolvmg the use of vIOlence agamst another person, two, 
the murder was commItted whIle the defendant was under 
the mfluence of a mental or an emotIOnal dIsturbance, and 
three, the age or mentalIty of the defendant at the tIme of the 
offense 

Now yo are also pennitted under the law to conSIder, 
[anesthesIa] you should conSIder, any non-statutory 
mIt1gatmg CIrcumstances whIch have been shown to eXIst by 
the eVIdence m the case 

A non-statutorymitIgatmg CIrcumstance IS one whIch IS not 
prOVIded for by statute, but IS one whIch the defendant 
contends serves the same purpose That IS to lessen or 
reduce the degree ofthe defendant's gUIlt m the commISSIOn 
of the cnme of murder 

Those that the defense contends should be conSIdered are 
Any pnor good acts of the defendant, the defendant's level 
of mtellectual functIOmng whether as a natural consequence 
of hIS bIrth or as a result of phYSIcal and/or emotIOnal 
trauma suffered as a chIld or as an adult, and any other 
eVIdence relatmg to a mIhgatmg CIrcumstance WhIch you 
find to be appropnate and WhICh you find to have been 
establIshed by the eVIdence m the case 

Now whIle there must be some eVIdence whIch supports a 
findmg by you of the eXIstence of one or more statutory or 
non-statutory mIt1gatmg CIrcumstances, It IS not necessary 
that you find the eXIstence of such of a CIrcumstance or 
CIrcumstances beyond a reasonable doubt And you may 
recommend a sentence of lIfe Impnsonment and whether or 
not you find the eXIstence of a statutory or non-statutory 

22 



mItigatIng cIrcumstance 

In makIng your determInatIOn as to whIch sentence to 
recommend In these cases, you should consIder the statutory 
aggravatIng cIrcumstances, the statutory mItigatIng 
cIrcumstances, and any non-statutory mitIgatmg 
CIrcumstances In amvIng at your decIsIon 

App P 4058,1 25 - P 4061,1 18 Further, the tnal court charged 

Conversely, you may also recommend a sentence of hfe 
Impnsonment even though you find at least one statutory 
aggravatIng CIrcumstance beyond a reasonable doubt, and 
find no mItigatIng cIrcumstances do eXIst Simply stated, 
you may recommend a sentence of life lmpllsonment fOi 
any I eason 01 for no I eason at all other than as an act of 
mercy 

App P 4062, 11 8-15 

3 The Lack of ObjectIOn to the GIVen Charge 

After the InstructIOns were gIVen, counsel TInsley made no specIfic ObjectIOn to the "mercy" 

language set out In App P 4062,11 8-15, but made a general request that "beyond that I would Just 

merely refer the Court to our request to charge 11 through 18, renew all pnor motIOns at thIS time 

In the case, and SIt down" App p 4068,11 5-8 The defense counsel took exceptIOn to the Judge's 

InstructIOn on mItigatIng cIrcumstances solely on the use of the phrase "the defense contends" App 

pp 4066-67 He asserted that the language "the defendant contends" should be "the law allows" 

App pp 4066 The tnal Judge responded that the defense mIsunderstood hIS comment because 

It related to those "speCIfically that the defendant contends are non-statutory mItigatIng 

cIrcumstances those that are not set forth In the statute and so those non-statutory mItigatIng 

cIrcumstances that I referred to In that part of the InstructIOn are those that the defendant contends 

should be consIdered as non-statutory mItigatIng CIrcumstances" App p 4067 The defense 
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counsel then generally repeated hIS request to charge eleven through eIghteen App p 4068 5 

AnalYSIS under StrIckland v Washmgton 

A Defense tl wl counsel was not defiCient m fazZmg to object 

Counsel Robert Tmsley testlfied that he made penalty phase mstructIOn request 16 to try to 

get a lIfe sentence "for no reason at all" App p 4767, PCR 114, 11 19-24 He admItted that thIS 

charge request was to have the JUry be allowed to consIder mercy and have a lIfe sentence as an act 

of mercy App p 4768, PCR 115, I 7-18 Counsel acknowledged that when the request was 

dIscussed at the charge conference, Judge Cole declared "my general mstructIOn covers that" App p 

4768-69, PCR 115-116, I 3 However, at the heanng, counsel Tmsley opmed that the "other than 

as an act of mercy" language m the mstructIOn was contrary to the charge he requested App p 4769, 

PCR 116, I 6-17, cItmg App 4062 

Counsel Tmsley stated that there was no specIfic ObjectIOn to the "other than as an act of 

mercy" language App p 4770, PCR 117, I 4-6 As to whether the mstructIOn precluded the JUry 

from consIdenng "mercy," counsel Tmsley stated that he dId not catch the [parsed] mstructIOn and 

that m hmdsIght, he would object to It because It should have been "for no reason at all" and even 

as an act of mercy, not the OpposIte of that "But I Just dId not hear It lIke that" App p 4770, 

peR 117, I 15-19 Counsel affirmed that the mstructIOn could be construed as a comment on 

testlmony If the defense puts m eVIdence requestmg mercy App p 4771, PCR 118 

Counsel BIlly Garrett testlfied that he mIssed the mstructIOn concernmg mercy He stated that 

SThe defense's request to charge 16 was a request to charge" you may consIder whether the 
defendant should be sentenced to lIfe Impnsonment for any reason, or for no reason at all ThIS IS 
what has been tradItlonally referred to as a sentence of mercy "App P 4126 
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m addItIon to counsel Tmsley, Ed McCallum was at counsel table wIth them whose Job It was to 

lIsten to the mstructIOns App p 4875, PCR 222-223 Counsel Garrett stated that they were askmg 

m theIr requests for Jurors to consIder a sentence based upon mercy App p 4876, PCR 223 He 

stated from the "cold transcnpt" It makes the matter glanng At the tnal, Garrett claImed that he Just 

dId not see It and dId not know how they mIssed It App P 4929, PCR 276 6 

The admIssIOn by counsel that he dId not hear the mercy mstructIOns at tnal to have 

precluded mercy consIderatIOn, IS an admIssIOn that a reasonable Juror lIstemng to the mstructIOns 

would not hear It that way eIther - sImIlar to Judge Cole's mterpretatIOn ofthe charge request and 

hIS consIstent mstructIOn The problem wIth thIS retrospectIve assessment by counsel IS that a 

reasonable Juror would have rejected that mterpretatIOn because It Ignores the penalty phase 

mstructIOns as a whole, the eVIdence and counsel's own argument m requestmg a lIfe sentence 

SImply put, under Hughey's new concrete and parsed mterpretatIOn, the charge would have 

precluded a lIfe sentence as an "act of mercy" ThIS flIes m the face of the other aIllelIoratmg 

mstructIOns, as well as Judge Cole's expressed mtent wIth hIS general mstructIOn and the arguments 

It IS eVIdent why defense counsel "mIssed It" - they heard the mstructIOn as Judge Cole and any 

reasonable Juror would have consIdered It - as an adverb [m addItIon to, as well, besIdes] rather than 

as an adjectIve [bamng, except for] - m lIght of the closmg argument by counsel requestmg "mercy" 

[App 4038, 4045 - "should you decIde to recommend a sentence of mercy," "spare my clIent's 

lIfe"] Hughey has faIled to show defiCIent perfonnance 

6The State submIts that the problem wIth tnal counsel's new retrospectIve assessment IS that It 
was presented to hIm that the mstructIOn precluded consIderatIOn of an act of mercy - treatmg the 
"other than" phrase as an adjectIve rather than an adverb 

25 



B Szxth Amendment Prejudzce Not Shown 

ThIS Court should vacate and reverse the lower court's order grantmg re-sentencmg and 

conclude that tnal counsel was not deficIent m faIlmg to object and that 6th Amendment prejUdICe 

was not proven Hughey has faIled m hIS burden of proof m showmg counsel was constItutIOnally 

defiCIent mJazlzng to object specIfically to the mstructIOn m 1997 Further, m lIght of the expressed 

rejectIOn ofthe same underlymg claIm m the dIrect appeal m State v Hughey and the tnal Judge's 

expressed statement that hIS mstructIOn covered theIr request, [App 4018-19,] prejUdICe under 

Stnckland cannot not been shown The non-statutory CIrcumstances were repeatedly emphasIzed 

by the tnal Judge and are adequately defined accordmg to current South Carolma case law The 

eVIdence that the PetItIOner had prevIOusly emphasIzed m hIS appellate bnef"that JustIfied mercy" 

was adequately consIdered by the JUry based upon the mstructIOns that reqUIred the JUry to consIder 

the eVIdence as a whole and m mItIgatIOn m makmg the decIsIOn on whether a lIfe sentence was 

appropnate The ConstItutIOn does not and should not reqUIre more HIS counsel was not at 

constItutIOnal defiCIency m faIlmg to object to the mstructIOns m the manner collateral counsel now 

asserts He has faIled to show Strzckland prejUdICe 

3 Hughey IS unable to show eIther defiCIent performance or prejUdICe related to 
Ineffective assIstance of appellate counsel concernIng the faIlure to brief the 
Instruction wIth the phrase "other than as an act of mercy" SInce the Issue was 
dIscussed wIthIn the brief and addressed In the appellate decIsIOn on the 
merits [INEFFECTNE ASSISTANCE OF APPELLATE COUNSEL] 

The PCR court faIled to address the SIxth Amendment Issue related to appellate counsel's 

faIlure to object to the InstructIOn In hIS post-heanng memorandum, Hughey asserted appellate 

counsel Dudek madequately bnefed the "other than as an act of mercy" Issue m the dIrect appeal 

In the applIcatIOn, he contended that It should have been raIsed as an mdependent Issue that It was 
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contrary to state law and was also contrary to the SIxth, EIghth, and Fourteenth Amendments to the 

Umted States ConstItutIOn, whIch reqUIre that the JUry be allowed to consIder any sentencmg factor 

permItted by state law or otherwIse weIghs m favor of a sentence of lIfe Impnsonment rather than 

the death penalty The State mcorporates ItS Post-Heanng Memorandum, pages 143-170, App P 

5587-5613 Because of thIS omISSIOn by the PCR court, certwran IS appropnate to address the 

defiCIency The Court should vacate and hold the claIm of meffectIve aSSIstance of appellate counsel 

was not proven ThIS Issue was raIsed m the applIcatIOn, but Respondent submIts that Hughey IS 

unable to show eIther defiCIent performance or prejUdICe under Stnckland v Washmgton 

Standard for IneffectIve Appellate Counsel 

Appellate counsel cannot be deemed constItutIOnally defiCIent and meffectIVe under the SIxth 

Amendment when he m fact actually raIsed the same Issue to the Supreme Court wlthm hIS mltIal 

ment bnef and reply bnef, the Supreme Court addressed and rejected the ments of thIS claIm 

speCIfically m the dIrect appeal order, and that appellate counsel addItIonally argued It more 

speCIfically m hIS petItIOn for reheanng the same assertIOns raIsed herem See, App p 5593-5597, 

Respondent s Post-Hearmg Memorandum of Law p 150-154 (how Issue raIsed and deCIded m the 

dIrect appeal) 

More Importantly, SIxth Amendment prejUdICe was not shown where It IS eVIdent from a 

reasonable readmg of the tnal record, that the JUry would have conSIdered the challenged language 

to have allowed, not precluded an "act of mercy" See 5206-5208,PCR 552 It IS also eVIdent that 

It was Judge Cole's own assessment that the charge he gave concernmg "any reason or no reason at 

all other than an act of mercy" was SImIlar to the partIcular mstructIOn requested by the defense for 

a "sentence of mercy " [Judge Cole stated that "my general mstructIOn covers that" [App 4018-19] 
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The Instructwn As Given Did not P, eclude Conslderatwn of Mercy or An Act of 
Melcy 

FIrst, the fundamental flaw m the ApplIcant's lOgIC on thIS Issue, as WIth ground three, IS the 

claIm that the "other than as an act of mercy" mstructIOn was mtended to preclude a conSIderatIOn 

of mercy whereas accordmg to Judge Cole that the mstructIOn covered the defense counsel's request 

to authonze a sentence of mercy App 4018-19 The State mcorporates by reference ItS earlIer 

portIOn OfthiS PetItIon 

The "Other Than As An Act of Mercy Issue Was P, esented And Decided In The 
Direct Appeal 

The Issue actually raIsed m the PCR applIcatIOn IS that appellate counsel was constItutIOnally 

deficient under the SIxth Amendment because he faIled to assert hIS claIm as a separate ground rather 

than wlthm the sectIOn challengmg the statutory mitIgatmg CIrcumstance mstructIOns WhIle better 

appellate practIce may suggest that properly preserved claIms should be raIsed m a separate Issue 

presented, appellate counsel Dudek was faced WIth a umque SItuatIOn because there was no speCIfic 

ObjectIOn to the charge as gIVen settmg out eIther any state law or federal constItutIOnal claIm Smce 

appellate counsel reasonably perceIved that the State would lIkely oppose the first tIme challenge 

based upon a procedural defect, appellate counsel sought to blend the unpreserved Issue mto a 

properly preserved claIm ThIS was done WIth the hopes that the Supreme Court would eIther address 

the claIm or conclude that the claIm was not properly before the court and should be presented m 

a state postconvictIOn relIef actIOn - settmg up the claIm However, the State chose to not assert the 

procedural bar and the ment of the state law mstructIOnal claIm was addressed The Issue then 

becomes one of style - not deficlency under the SIxth Amendment HIS claIm should have been 

demed 
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FIrst, appellate counsel cannot be deemed deficIent because tnal counsel dId not object to 

the penalty phase InstructIOn, as gIVen, on thIS same Issue, although he made a wntten request to 

charge SImIlar to the newly preferred charge set out In Rosemond Appellate counsel IS not deficIent 

for failIng to raise on appeal an Issue that was not preserved for reVIew Legge V State, 349 S C 222, 

562 S E 2d 618 (2002) GIlchnst V State, 612 S E 2d 702, 705 (S C 2004) (appellate counsel not 

IneffectIVe where tnal counsel's submIsSIOn ofthe request to charge, wIthout any further explanatIOn 

of hIS pOInt, was InsufficIent to preserve for reVIew the tnal court's failure to charge the specIfic 

language regardIng "a nght to act on appearances If) See State V HIcks, 330 S C 207,499 S E 2d 

209, cert demed, 525 U S 1022, 119 S Ct 552, 142 L Ed 2d 459 (1998)(Issue must be raIsed to and 

ruled upon by tnal court to be preserved for revIew) SImply put, at no time dId tnal counsel make 

any specIfic objectIOn that the "other than as an act of mercy" InstructIOn vIOlated state law because 

It precluded conSIderatIOn of the eVIdence of a request for mercy or precluded a lIfe sentence as an 

act of mercy To the contrary, when hIS request was made for InstructIOn request 16, Judge Cole 

declared that hIS own general InstructIOn covered the same defense request - the request for a 

sentence of mercy [As noted wIthIn, when the gIven charge IS read wIth "other than" as an adverb 

or prepOSItIOn, It does exactly as Judge Cole suggested and defense counsel requested -It authonzes 

a sentence of lIfe as an act of mercy] 

The InqUIry then becomes whether an appellate counsel be constitutIOnally deficIent for 

raiSIng an unpreserved claIm, but not as a separate ground The SImple answer IS that counsel cannot 

be deemed IneffectIVe concernIng the raISIng of an unpreserved claim FIrst, South CarolIna 

preservatIOn rules are clear The faIlure to object to language In an InstructIOn bars appellate reVIew 

State V Hudgms, 319 S C 233,460 S E 2d 388 (1996) See also State V Bailey, 298 SCI, 5,377 
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S E 2d 581,584 (1989) (holdmg makmg "standard motIOns" at tnal does not preserve an Issue for 

appellate reVIew and statmg, "A party cannot argue one ground for a dIrected verdIct m tnal and then 

an alternatIVe ground on appeal If), State V Jordan, 255 S C 86, 93, 177 S E 2d 464, 468 (1970) 

("ThIS court has, m numerous cases, held that It WIll not consIder a questIOn on appeal whIch was 

not presented m the court below If), State V WIllIams, 303 S C 410,401 S E 2d 168 (1991)(anIssue 

must be raIsed to and ruled on by the tnal judge to preserve for appellate reVIew), State V Hoffman, 

312 S C 386,440 S E 2d 869 (1994) (an Issue whIch IS not propedypreserved cannot be raIsed for 

the first tIme on appeal), State V Crowley, 226 S C 472,85 S E 2d 714 (1955) (objectIOn must be 

on specIfic ground), State v NIchols, 325 S C 111,120-121,481 S E 2d 118,123 (1997) ("An Issue 

may not be raIsed for the first tIme on appeal, but must have been raIsed to the tnal judge to be 

preserved for appellate revIew") The record IS deVOId of any showmg that the Issue was preserved 

at tnal on the same grounds asserted Contrary to the claIm, at no tIme dId Judge Cole state that the 

request 16 was rejected - It was mstead that hIS mstructIOn covered the request SImply put, Judge 

Cole belIeved hIS language was SImIlar to the request for a sentence of mercy mstructIOn, not that 

mercy was an mvalId factor 

To prove prejUdICe, the applIcant must show that, but for counsel's errors, there IS a 

reasonable probabIlIty he would have prevaIled on appeal Stnckland, supra, Johnson V State, 325 

S C 182,480 S E 2d 733 (1997) That IS, the ApplIcant must prove prejUdICe by showmg he would 

have prevaIled on appeal had a bnef raIsmg the same claIm been filed by counsel and granted by the 

Court See, SImpkms V State, 303 S C 364,401 S E 2d 142 (1991) (appellate counsel meffectIve 

m faIlmg to raIse Issue, preserved below, WhICh would have entItled defendant to reversal on appeal) 
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How Appellate Counsel Dudek Actually Presented The "Other Than As An Act of 
Mel cy Issue In The D,rect Appeal 

In the Fmal Bnef of Appellant before the South Carolma Supreme Court, the Appellant 

raIsed the followmg QuestIOn Presented 

6 Whether the Judge erred by mstructmg the JUry that a non-statutory 
CIrcumstance was "one whIch the defendant contends serves the same purpose" as 
a statutory mIt1gatmg cIrcumstance, smce thIS was an Improper charge, and It dId not 
mform the JUry as a matter of law that they could consIder these non-statutory 
mIt1gatmg cIrcumstances? 

Fmal Bnef of Appellant, p 40-43 App P 4180-4183 Withm the bnef, appellate counsel Robert 

Dudek noted that m State v Bell, 302 S C 18, 393 S E 2d 364, 374 (1990) that the Judge had 

charged an mstructIOn the a lIfe sentence could be gIVen for any reason or no reason at all Fmal 

Bnef of Respondent, p 41 App P 4180 However, m challengmg the "other than as an act of 

mercy"mstructIOn at Issue m thIS portIOn, counsel Dudek argued 

"Further, the Judge's mstructIOn dId not allow the JUry to Impose a lIfe 
sentence for any reason or no reason at all The Judge, as seen, told the Jurors "you 
may recommend a sentence of lIfe Impnsonment for any reason or no reason at all 
other than as an act of mercy R 2062,11 8-15 [emphasIs m orIgmal brIef] ThIS 
confusmg mstructIOn suggested that an act of mercy would have been an mvalId 
reason for a lIfe vote 

At a mimmum, thIS charge was confusmg The Judge's mstructIOns that non­
statutory mIt1gatmg CIrcumstances were matters the defendant contends the JUry 
should consIder, rather than were matters authonzed by law for the JUry to consIder 
, was so confusmg as a whole that a reasonable Juror could have applIed the law 
mcorrectly What the defendant contends the JUry should consIder , and the law 
authonzes It to consIder are vastly dIfferent matters 

In short, a reasonable Juror would have mterpreted the tnal Judge's charge to 
mean that non-statutory mIt1gatmg CIrcumstances were not on an equal par WIth 
statutorymIt1gatmg CIrcumstances The dIsmIssIve tone about nonstatutory mItIgatIOn 
CIrcumstances VIOlated the EIghth and Fourteenth Amendments See Penry v 
Lvnaugh, 109 U S 302,109 S Ct 2934 (1989), Lockett v OhIO, 438 U S 586,98 
S Ct 2954 (1978), Eddmgs v Oklahoma, 455 U S 104,102 S Ct 869(1982) 

FUI ther, consldel mg the chm ge as a whole, the JUI y was plamly mstructed 
that It could not Impose a life sentence as an act of mel cy Th,s made the 
Importance of mltlgatmg Cll cumstances, and hel e specifically non-mltlgatmg 
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Cll cumstances, all the mOl e Impm tant, since the JUI y could not sentence appellant 
as an act of mercy [EmphasIs added] 

In short, the JUry was essentIally Instructed that some matter In mItIgatIOn had 
to anchor theIr decIsIOn to Impose a lIfe sentence ThIs made the Judge's InstructIOn 
whIch de-emphasIzed the Importance of non-statutory mItIgatIng cIrcumstances all 
the more prejUdICIal 

The Judge had a duty to aVOId a charge that was confusIng to a reasonable 
Juror See State V MannIng, 305 S C 413,409 S E 2d 372, 375 (1991) Appellant 
should be granted a new sentencIng proceedIng 

Fznal Bnef of Appellant, p 43-43 App P 4182-83 

In the Fznal Bnef of Respondent on thIS Issue, Respondent dId not assert any procedural bar 

App P 4239-4242 The State asserted essentIally, CItIng Boyde V CalIfornIa, 494 U S 370 (1990) 

and Buchanan V Angelone, 522 US 269 (1998), State V SIms, 304 S C 409,422,405 S E 2d 377, 

384 (1991)(Implauslble that JUry would have Interpreted mItIgatIOn InstructIOn to preclude 

conSIderatIOn of mItIgatIOn eVIdence of SIms background and character), State V Bell, 305 S C 11, 

21, 406 S E 2d 165, 171 (1991), that the InstructIOns gIVen there was constItutIOnally adequate 

because It dId not preclude conSIderatIOn of relevant mItIgatIng eVIdence, Eaton V Angelone, 139 

F 3d 990 (4th Clr 1998) Further notIng that In State V HIcks, 330 S C 207, 499 S E 2d 209 

(1998), the court upheld a death sentence challenge to a mItIgatIOn InstructIOn, even though the JUry 

was not specIfically adVIsed It could Impose a lIfe sentence for any reason or no reason at all, that 

the court thereIn found that consldenng the InstructIons, as a whole, a reasonable Juror would not 

have understood to preclude conSIderatIOn of mItIgatIOn or preclude a lIfe sentence even If no 

mItIgatIOn was found Respondent contended that Judge Cole satIsfied state and federal law In the 

InstructIOn on mItIgatIng CIrcumstances, emphaSIZIng the follOWIng portIOns of the InstructIOns 

IncludIng SImply stated, you may recommend a sentence of lIfe Impnsonment for any reason or for 

no reason at all other than as an act of mercy App p 4062, 11 8-15 See Fznal Bnef of 
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Respondent, p 41-44 App p 4239- 4242 The State argued that It was unclear what the Appellant's 

comp1amt to the mstructIOns on mItIgatIOn, despIte the tImely obJectIOn, CItIng App pp 4066-

4068 App P 4242 HIS concern there appeared to be related to assertmg "the defendant contends" 

dIlutes the Impact of the request Tr p 4066,11 2024 App P 4242 

Contrary to the conclUSIOn m the bnef, these mstructIOns were not confusmg He 
Ignores the VIew of the mstructIOns as a whole m makmg the determmatIOn As 
recognIzed m Buchanan, he Ignores the settmg where the JUry had Just completed a 
day of testImony from the Appellant's famIly members, a SOCial worker, and a 
psychologIst presentmg eVIdence to support both types of mitIgatmg CIrcumstances 
He mIsreads the entIrety of the mstructIOns to suggest otherwIse The argument IS 
wIthout ment The JUry would have consIdered the eVIdence appropnate Boyde, 
Buchanan 

Fznal Enef of Respondent, p 44 App p 4242 

In the Fznal Reply Ene! of Appellant, counsel Dudek replIed, agam cItmg State V Bell and 

urgmg that 

" [T]he mstructIon mformed the Jury that a lIfe sentence as an act of mercy was 
mvalId, rather than a permIssIble reason to gIve a lIfe sentence The mstructIon 
m thIS case VIOlated the EIghth and Fourteenth Amendments and was confusmg 
Lockett V OhIO, 438 US 104, 98 S Ct 2954 (1978), State V Manmng, 305 S C 
413, 409 S E 2d 372, 375 (1991) Appellant IS entItled to a new sentencmg 
proceedmg 

Fznal Reply Enef of Appellant, p 18-19 (emphaSIS added) App p 4267-68 

In decIdmg thIS Issue, the Supreme Court of South Carolma went to the heart of the current 

complamt on the mstructIOn of "any reason or no reason at all other than as an act of mercy" and 

mterpretmg thIS claim as adequately presented and preserved 

Hughey contends the jury mstl uctlOn was confusmg because It suggested 
that an act of mel cy would have been an mvaltd I eason for a ltfe vote The tl tal 
judge told the jUi ors "you may recommend a sentence of life ImprIsonment fOi any 
I eason 01 no I eason at all othel than as an act of mel cy " (emphaSIS added) Th,s 
a1 gument IS wIthout mellt because a judge's charge that the JUry should not be 
gUIded by sympathy, pi ejud,ce, paSSIOn, or publtc opmlOn IS not I evel SIble ell 01 
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See Singleton. 284 SCat 393, 326 S E 2d at 156, State v Chaffee, 285 S C 21, 
328 S E 2d 464 (1984) 

The JUry chal ge, revIewed In Its entll ety, IS not confusing because It advIses 
the JUlors to consider all mItigating Cll cumstance In making thell 
recommendatIOn The non-statutOi y Cll cumstances al e I epeatedly emphasized by 
the trlUl Judge and are adequately defined accOi ding to current South Cal olin a 
case law 

State v Hughey, supra App p 4284-85 

Counsel Dudek made a "petItIOn for reheanng" on Apnl 11,2000 WIthIn the petItIOn, he 

made the folloWIng argument 

The confusmg and confiIctmg penalty phase mstructlOn on acceptable reasons 
for glvmg a hfe sentence 

FInally, the Court's approval of the tnal Judge's InstructIOn that a verdIct of 
hfe Impnsonment could not be gIVen as an "act of mercy" conflIcts WIth the tradItIOn 
of a JUry beIng allowed to gIve a recommendatIOn of mercy to the sentencIng Judge 
An act of mercy IS not synonymous WIth a verdIct guIded by "sympathy, preJudIce, 
passIOn, or pubhc OpInIOn" State v John Kennedy Hughey, Op No 25096, 
Shearouse Adv Sh #12 at page 38 However, that a hfe sentence can be 
recommended for "any reason or no reason at all" does conflIct WIth a charge that 
an "act of mercy" was an Improper baSIS for a hfe recommendatIOn 

PetItIOner respectfully submIts the "other than as an act of mercy" InstructIOn 
IS Internally confuSIng, and conflIcts WIth tradItIOn In capItal cases For all these 
reasons, petItIOner aks that thIS Court reconsIder ItS OpInIOn In State v John Kennedy 
Hughey,Op No 25096, ShearouseAdv Sh #12 at pages 25-42, andgrantreheanng 

State v Hughey, PetItIOn for Reheanng, Apnl 11, 2000, P 6-7 App P 4294 The petItIOn for 

reheanng was demed by the Court on May 11, 2000 

Appellate counsel Dudek, however, dId not stop WIth the South CarolIna Supreme Court WIth 

hIS presentatIOn of the claim He actually raised It to the Umted States Supreme Court as hIs sole 

claim on certwran In the dIrect appeal In the PetItIOn for Wnt ofCertIOran, counsel Dudek dIrected 

the Court to the InstructIOn In hIs QuestIOn Presented statIng 

DId an unambIguous JUry InstructIOn that mercy was not an appropnate reason to 
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sentence petltIOner to lIfe Impnsonment vIOlate the EIghth Amendment and 
Fourteenth Amendments SInce It precluded JUry consIderatIOn of petltIOner' s severely 
dIsadvantaged background as mItIgatIng character eVIdence, as well as the domestIc 
nature of the homIcIde as a cIrcumstance of the cnme? 

On October 16, 2000, the Court entered an order denYIng certwran Hughey v South Carolma, _ 

u S _, 121 S Ct 345 (U S S C October 16, 2000) (NO 00-5635) 

Appellate Counsel Dudek's TestImony 

Counsel Robert Dudek, a nIneteen year counsel wIth the South CarolIna DIvlSlon of 

Appellate Defense, testlfied that he handled the Hughey appeal App p 4960, PCR 307 He stated 

that at the tlme of the tnal, South CarolIna dId not have a plaIn error rule and that he had to rely upon 

contemporaneous and specIfic ObjectIOns for appellate Issues App p 4961, PCR 308 Counsel 

Dudek referred to R 4018 where the tnal Judge IndIcated that hIS general InstructIOn would cover 

defense counsel's Request 16 App P 4963-64, PCR 310-311 

He was next referred to App p 4126-27 whIch Included the defense request to charge, whIch 

Included the reference to "a sentence of mercy" and" you may sentence hIm to lIfe Impnsonment 

for no reason at all, that IS an act of mercy " App p 4964, PCR 311 Appellate counsel maIntaIned 

that the tnalJudge's Initlal IndIcatIOn at R 4018 suggested the request for a mercy InstructIOn would 

be covered App p 4965, PCR 312 Counsel Dudek was next referred to App p 4062,11 8-15 whIch 

Include the phrase" you may recommend a sentence of lIfe Impnsonment for any reason or no 

reason at all other than as an act of mercy" App p 4966, PCR p 313, 11 6-12 Counsel Dudek 

declared that the charge as gIVen was not conSIstent WIth the request He clmmed It "turned the 

charge on ItS head" and that It was tellIng the Jurors that a lIfe sentence based upon mercy would be 

Improper App p 4966, PCR p 3l3,1l 19-23 Counsel Dudek next consIdered App p 4068,11 11-

18 and opIned that charge 16 would have been Included In that exceptIOn PCR 314 
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Counsel Dudek stated that the argument m hIS appellate bnef concerned a broader Issue of 

non-statutory mitIgatmg factors He stated that he felt the "mercy" charge was an Important Issue 

because he recalled It was the first tIme he had seen an mstructIOn that you cannot sentence a 

defendant to lIfe as an act of mercy He stated It jumped out to hIm as an Issue He said, m 

retrospect, where there was not a specIfic ObjectIOn, he tned to blend It m WIth the other Issue 

Although you rarely get away wIth It App P 4968-69, PCR 315-16 

Counsel Dudek stated that he was trymg to set up the mercy mstructIOn Issue to be 

procedurally barred because It was not preserved for appellate reVIew He said thIS would have set 

It up for post-convIctIOn relIef However, the Supreme Court "kmd of reached out and grabbed the 

Issue" App p 4969, PCR 316 

In hmdsight, Dudek said Ifhe dId It agam, he should have raised It as a stand-above Issue 

WIth a separate tOpIC headmg that the mercy mstructIOn was Improper and prejUdICIal, rather than 

blendmg It App P 4969, PCR 316 He stated hIS argument would be that a JUry had the nght to 

sentence the defendant for any reason or no reason at all and as an act of mercy He stated that mercy 

was a dIfferent concept than paSSIOn He stated that he would argue that Hughey was a human bemg 

and as an act of mercy to sentence lIfe rather than death App p 4970, PCR 317 

On cross-exammatIOn, counsel Dudek admItted that he raised withm Issue 6 the present Issue 

on the charge of you can gIVe a lIfe sentence for any reason or no reason at all other than as an act 

of mercy at pages 40-43 App P 4970, PCR P 317, 11 20-22 He further notes that withm the bnef, 

page 41, he emphasIzed the "other than as an act of mercy" m bold pnnt App p 4971, PCR P 318, 

11 9-15 He further admItted that he argued m hIS bnef that mstructIOn dId not allow for the JUry to 

Impose lIfe for any reason or no reason at all, and that the mstructIOn was confusmg and suggested 
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that an act of mercy was an Invahd reason for a hfe sentence App p 4972, PCR 319 

Upon reVIew of the State's bnef, counsel Dudek conceded that the State dId not assert a 

procedural bar to the challenge to the mercy InstructIOn In Its bnef App p 4972-73, PCR 319-20 

Rather, the State asserted the InstructIOn was not confusIng App p 4973, PCR 320 

Counsel Dudek conceded that whIle he attempted to set up the Issue for post-convIctIOn rehef 

that the Supreme Court addressed the Issue App p 4973, PCR p 320, I 21 However, he stated 

the argument was not whether the sentence would be based upon paSSIOn or preJudIce, but whether 

It could be based upon an act of mercy App p 4974, PCR 321 

Counsel stated the Supreme Court dId not Ignore hIS argument, concedIng that they 

paraphrased It In the order He stated that the Court grabbed the Issue and he dId not expect them to 

do so and It was hIS error In thInkIng he was only "squarely presentIng the Issue for post-convIctIon 

rehef" App p 4976, PCR 323 

Counsel Dudek further conceded that he argued the Issue In hIS bnef In the dIrect appeal as 

forcefully as he argued It In hIS PCR testImony App p 4976, PCR P 323,11 9-12 He admItted he 

made a petItIOn for reheanng whIch was demed App p 4977, PCR 324,327 

On re-direct, counsel Dudek stated that It would be InCOnsIstent to have a famIly member 

testIfy and ask for mercy and then have the Judge state that they could gIVe a hfe sentence for any 

reason or no reason at all other than as an act of mercy App p 4981, PCR 328 In 

Dudek's OpInIOn, It would essentIally say dIsregard the testImony App p 4981, PCR P 328, 11 5-

11 

CONCLUSION 

The State submIts that Hughey has failed to show, In hght of the South CarolIna Supreme 
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Court's pnor treatment ofthe InstructIOn In Hughey's appeal and appellate counsel's ImtIal and 

FInal Bnef of Appellant that to have argued hIS emphasIs dIfferently on the "other than as an act of 

mercy" the appeal would have been reversed and that the Court would have vacated the death 

sentence Absent thIS shoWIng, complaInts about technIque and emphasIs do not satIsfy the burden 

of proof 

The Court should grant certIOran and address thIS Issue whIch It faIled to address In the 

ongInal order The State submIts that thIS claIm must be dIsmIssed Appellate counsel Dudek was 

successful In raISIng the claIm In the dIrect appeal In Hughey and haVIng It addressed on the ments 

He cannot be deemed constItutIOnally deficIent and IneffectIve under the SIxth Amendment when 

he In fact raIsed the same Issue to the Supreme Court WIthIn hIS InItIal ment bnef and reply bnef, 

the Supreme Court addressed and rejected the ments of thIS claIm specIfically In the dIrect appeal 

order, and that appellate counsel addItIonally argued It more specIfically In hIS petItIon for reheanng 

the same assertIOns raIsed, but rejected 

DespIte the recent actIOn In Rosemond, It IS eVIdent from a reasonable readIng of the tnal 

record and the JUry InstructIOns, that the JUry would have consIdered the challenged language to have 

allowed, not precluded an "act of mercy" - the gIVIng of a lIfe sentence SImply put there IS no 

shOWIng In the record of any mandate for a death sentence It IS also eVIdent that It was Judge Cole's 

own assessment that the charge he gave concernIng "any reason or no reason at all other than an act 

of mercy" was SImIlar to the partIcular InstructIOn requested by the defense for a "sentence of 

mercy" [Judge Cole stated that "my general InstructIOn covers that" App 4018-19] 
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4 ThIS Court's OpInIOn In Rosemond v Catoe addressIng In obIter dIcta the sImIlar 
Jury Instruction that the Jury may recommend a sentence of lIfe for any reason 
or no reason at all other than as an act of mercy" and expressly overrulIng thIS 
Court's holdIng In State v Hughey does not reqUIre the grantIng of re­
sentencIng In Hughey when the same holdIng dId not reqUIre a new sentencIng 
by thIS Court In Rosemond, the Court concluded In the dIrect appeal In Hughey 
that the death sentence was not the subject of any arbItrary factor and any 
error was harmless error In lIght of the amelIoratIng InstructIOns, eVIdence and 
cloSIng arguments WhICh dId not preclude the JUry from consIderIng a verdIct 
of lIfe based upon mercy and the eVIdence 

The ProcedUl al Impact of Rosemond v Catoe, 680 S E 2d 5 (S C 2009) 

ThIS Issue faces a confusmg procedural posture for three separate reasons FIrst, as noted 

above, the same "other than as an act of mercy" Issue was not presented to the tnal judge and 

therefore was not techmcally preserved for a dIrect appeal Second, whIle there was no 

contemporaneous objectIon to the partIcular mstructIOn as gIVen, counsel Robert Dudek dId raIse a 

challenge to the "any reason or no reason" m the dIrect appeal 7 Smce the State m ItS Inztzal Bnef of 

Respondent dId not assert a procedural bar due the lack ofthe ObjectIOn, the appellate court was free 

to address the ments of the claIm Importantly, the Supreme Court specIfically rejected the claIm on 

7In the ApplIcant's Bnef, they refer to Defendant's Request to Charge 16, App ,p 4126-27 In 
ItS pertment part, the request stated 

If you should conclude that a statutory aggravatmg CIrcumstance eXIsts, you may 
consIder whether the defendant should be sentenced to lIfe Impnsonment for any 
reason, or no reason at all ThIS IS what has been tradItIonally referred to as a 
"sentence of mercy" In other words, you may choose to sentence the defendant, 
to lIfe Impnsonment If you find a mltIgatmg CIrcumstance, or you may sentence hIm 
to lIfe Impnsonment for no reason at all, that IS as an act of mercy 

App 4126-4127 Dunng the charge conference, Judge Cole stated that "my general mstructIOn 
covers that" App 4018-19 After the mstructIons were gIVen, counsel Tmsley made no speCIfic 
ObjectIOn to the "mercy" language set out m App ,p 4062,11 8-15, but made a general request 
that "beyond that I would just merely refer the Court to our request to charge 11 through 18, renew 
all pnor motIOns at thIS tIme m the case, and SIt down" App p 4068, 11 5-8 
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the ments m the dIrect appeal ThIrdly, whIle the PCR matter was pendmg bnefing, the Supreme 

Court took an extraordmary step and partIally overruled State v Hughey m Rosemond v Catoe et 

ai, supra, , 680 S E 2d 5 (S C June 29, 2009) 8 

In the Rosemond deCISIOn, the Court concluded 

Dunng the sentencmg phase, the testImony of two famIly frIends was properly 
admItted and these WItnesses asked the JUry for mercy In contrast, the tnal court then 
mstructed the JUry to dIscount such pleas by mstructmg the JUry that It could not 
recommend a hfe sentence based on the eVIdence of mercy Notably, the tnal court's 
JUry mstructIOn mIrrored the mstructIOn found proper subsequent to Rosemond's tnal 
m State v Hughey 339 S C 439,459, 529 S E 2d 721, 731 (2000) We overrule 
Hughey to the extent It approved and sanctioned the charge gIven here 

8 An attorney IS not reqUIred to antIcIpate or dIscover changes m the law or facts, whIch dId not 
eXIst, at the tIme oftnal, to render effectIve aSSIstance of counsel GIlmore v State, 314 S C 453, 
445 S E 2d 454 (1994), Thomes v State, 310 S C 306,426 S E 2d 764 (1993) But, a findmg by the 
Supreme Court that an attorney was meffectIve for faIlmg to request an mstructIOn on well 
estabhshed law IS not a "change m the law" whIch would protect other attorneys who faIled to do 
so pnor to the Court's opmIOn Chalk v State, 313 S C 25,437 S E 2d 19 (1993) 

A counsel IS not meffectIVe m faIlmg to forecast changes or advances m the law 
Lm rea v Bennett, 368 F 3d 179 (2d Clr 2004) (faIlure to antICIpate change m state law not 
meffectIVe, reJectmg at 184 n 2 that an attorney should be famlhar WIth cases from other 
JunsdlctIOns, Sheri III v Hargett, 184 F 3d 1172 (10th Clr 1999), LIlly v GIlmore, 988 F 2d 783, 
786 (7th Clr 1993), Moore v Deputy CommISSIOners SCI-Huntmgton, 946 F 2d 236, 245, fu 
6 (3rd Clr 1991), Johnson v Armontrout, 923 F 2d 107, 108 (8th Clr 1991), SIstrunk v Vaughn, 
96 F 3d 666, 672 (3rd Clr 1996) (not meffectlveness to faIl to antICIpate "Batson") The Nmth 
CIrCUIt says counsel cannot be reqUIred to antICIpate later deCISIOns Lowry v LeWIS, 21 F 3d 
344,346 (9th Clr 1994) See also MurtIshaw v Woodford, 255 F 3d 926,949-950 (9th Clr 
2001) (not meffectIve to faIl to request Imperfect self-defense mstructIOn before Supreme Court 
adopted It), US v Chambers, 918 F 2d 1455,1461 (9th Clr 1990) (VIew counsel's conduct at 
the time counsel IS reqUIred to act) The same IS true for counsel who falls to preserve an Issue 
after U S S C has granted certwran but U S S C has not yet deCIded the case U S v 
McNamara, 74 F 3d 514 (4th Clr 1996), US v Smlth, 915 F Supp 1378 (W D Pa 1995) 
FaIlure to seek a contmuance m antiCIpatIOn of a pOSSIble change m federal sentencmg law was 
not meffectIVeness m US v Gonzalez-Lerma, 71 F 3d 1537, 1542 (10th Clr 1995) Counsel 
was not meffectIve m US v Goode, 143 F Supp 2d 817, 826-827 (E D MlCh 2001) for faIlure 
to raIse a proof beyond a reasonable doubt sentencmg claIm before the deCISIOn m Apprendl v 
New Jersey, 530 U S 466, 120 S Ct 2348, 147 LEd 2d 435 (2000) 
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Rosemond v Catoe, supra Importantly, whIle the Court removed Its apparent sanctIon of the 

mstructIOn m Hughey's case, It dId not grant the sentencmg heanng based upon the Hughey 

conclUSIOn See PCR 555 To the contrary, the Court's conclusory mandate was 

Due to the overwhelmmg eVIdence of gUIlt and want of prejUdICe, we affirm the PCR 
court's demal of relIef regardmg the assIgnment of errors related to the gUIlt phase of 
Rosemond's tnal We reverse the PCR court and hold Rosemond establIshed hIS 
entItlement to a new sentencmg heanng as a result oftnal counsel's fmlure to present 
any mental health mItIgatIOn eVIdence m the sentencmg phase We remand the case 
for a new sentencmg heanng We overrule State v Hughey to the extent It 
approved the mstructIOn that precluded a capital Jury's consideratIon of mercy 
eVidence m the sentencmg phase 

Rosemond, supra Thus, the mandate IS clear of two matters - first, tnal judges should not use the 

sImIlar language m the future However, It dId not conclude that new sentencmg proceedmgs were 

reqUIred when a sImIlar mstructIOn IS gIVen To the extent that Hughey may claIm that relIef IS 

automatIc after Rosemond, a closer readmg of Rosemond reqUIres that the assertIOn must be rejected 

Nothmg m Rosemond v Catoe, 383 S C 320, 680 S E 2d 5 (2009), prevents thIS findmg as 

no analYSIS was made as to the charge as a whole m Rosemond 9 Consequently, the mcorrect phrase 

m one sentence ofthe charge, erroneous under current state law, dId not negatIvely contnbute to the 

verdIct as the charge as a whole was not mcorrect See also State v Aleksey, 343 S C 20,27,538 

S E 2d 248, 251 (2000)("jury mstructIOns should be conSIdered as a whole, and If as a whole they 

are free from error, any Isolated portIOns whIch may be misleadmg do not constItute reversIble 

error"), State v Bell, 305 S C 11,21,406 S E 2d 165, 171 (1991)(applymg Boyde m dIrect appeal 

reVIew, and findmg, after reVIew of a no unfettered sympathy mstructIOn, "from the context of the 

9 The Court m Rosemond dId not grant relIef on thIS Issue at all, rather, the language addressmg 
the one sentence IS found m dIcta 
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charge, there IS no reasonable hkelIhood thIS charge prevented the JUry from considenng any 

mitIgatmg eVIdence m fairness and mercy") 

Moreover, m Rosemond, the Supreme Court tIed the propnety of the consIderatIOn of mercy 

to the receIpt of "proper eVldence of mercy" 680 S E 2d at 10 (emphasIs added) It IS thIS 

consIderatIOn of mercy based on the eVIdence that makes the charge consIstent WIth the mstructIOn 

that "the JUry should not be gUIded by sympathy, preJudIce, paSSIOn, or pubhc opmIOn" Id Thus, 

accordmg to Rosemond, the chargmg language does not support unfettered, unreasoned, emotIOnal 

reactIOn, rather, the charge IS meant to preserve the exerCIse of mercy based on conslderatlOn of the 

eVldence submltted To the extent thIS lOgIC focuses on reasoned conSIderatIon ofthe eVIdence, It IS 

conSIstent WIth Umted States Supreme Court precedent 

A capItal defendant IS allowed, pursuant to the EIghth and Fourteenth Amendments of the 

ConstItutIOn, to submIt eVIdence m mItIgatIOn of "any aspect of[ hIS ] character or record and any 

of the CIrcumstances of the offense that the defendant proffers as a basIs for a sentence less than 

death" to enable the JUry to make an "mdividuahzed declSlon" m sentencmg Lockett v OhlO,438 

U S 586,604-605 (1978) In that same vem, the Court has determmed that the State may not create 

"hmitatIOns" on the conSIderatIOn of properly admItted mItIgatIOn eVIdence Eddmgs v Oklahoma, 

455 US 104, 114-115 (1982) "These two cases place clear lImIts on the abIlIty of the State to 

define the factual bases upon whIch the capItal sentencmg deCISIOn must be made" Saffle v Parks, 

494 U S 484,490 (1990)( emphaSIS added) However, there IS a dIfference between the presentatIOn 

and conSIderatIOn of eVIdence (1 e Lockett and Eddmgs), and the exerCIse of unfettered sympathy 

or mercy "Whether a Juror feels sympathy for a capItal defendant IS more hkely to depend on that 

Juror's own emotIOns than on the actual eVIdence regardmg the cnme and the defendant" Id at 493 
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The Supreme Court has rejected challenges to InstructIOns that the JUry '''must not be swayed by 

mere sentIment, conjecture, sympathy, paSSIOn, prejUdICe, publIc OpInIOn or publIc feelIng ,,, 

Californza v Brown, 479 US 538, 540 (1987), and emphasIzed that for a ratIOnal and relIable 

sentencIng proceedIng, the declSlon must be "rooted In the aggravatIng and mItIgatIng eVIdence 

Introduced dunng the penalty phase" Id at 542 

ThIS State has long allowed a plea for mercy In the sentencIng phase See e g State v 

Torrence, 305 S C 45,50-51,406 S E 2d 315,318-319 (1991) However, accordIng to modem 

junsprudence, such a plea must be grounded In the emotIOnal tIe to the defendant, and not SImply 

anopInIOnontheappropnatesentence Statev WIse 359S C 14,596S E2d475,481-482(2004) 

See also State v Sapp, 366 S C 283,292-294,621 S E 2d 883,887-888 (2005) A famIly member 

makIng a plea for mercy may not weIgh In on what the appropnate sentence should be State v 

Johnson, 338 S C 114, 126-127,525 S E 2d 519, 525 (2000)("the defense dId not seek to elIcIt the 

OpInIOn of Johnson's SIster about what verdIct the JUry 'ought' to reach Defense counsel merely 

proposed to ask her whether she wanted Johnson to dIe" whIch "dId not address the ultImate Issue 

to be deCIded by the JUry") In sum, the basIs for admIssIbIlIty of the plea IS not mere mercy, but the 

plea's value as eVIdence ofthe shared bond whIch Itself IS a reflectIOn ofthe defendant's character 

In that he IS able to maIntaIn that bond OtherwIse, there would be no reason to draw a dIstInctIOn 

between 1) a plea for mercy and an OpInIOn on whIch sentence IS appropnate, and 2) allOWIng only 

famIly members to so plead, not even a VIctIm who would arguably have an Interest In the 

dISposItIOn Id See also Torrence supra, WIse supra 

The only constItutIOnal Issue that could anse under these facts would be If the charge at Issue 

precluded consIderatIOn ofthe eVIdence that the state allowed Eddzngs supra Such an InterpretatIOn 
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would not be reasonable based on thIs record As set out above, the tnal court appropnately charged 

that a lIfe sentence could be returned based on the mItIgatIOn eVIdence or not based on the mItIgatIOn 

eVIdence - Said dIfferently, for any reason or no reason at all 10 Agam, the Supreme Court of South 

CarolIna has prevIOusly held that even that charge ("any reason or no reason at all"), as phrased, IS 

not reqUIred where the JUry IS charged that they can Impose a lIfe sentence even If they do not find 

mitIgatmg CIrcumstances State v HlCks, supra If mercy IS an act by the sentencer (mercy IS defined 

as "compaSSIOnate treatment "), the abIlIty to Impose a lIfe sentence whether mItIgatIOn eVIdence 

IS accepted or not lS the abIlIty to exerCIse mercy The JUry here was so mstructed A findmg of 

Stnckland prejudIce IS not warranted and re-sentencmg IS not reqUIred under Rosemond 

The Law of the Case Doctl me Precludes ReconsideratIOn of the Holdmg m 
Hughey for Hughey 

South Carolma applIes the "law of the case" doctnne to ItS deCISIOns In Greenwood County 

v Watkms, 196 S C 51, 12 S E 2d 545(1940), the Court stated that It was well settled m S C that 

the rulmgs m a case, even though admIttedly wrong become the law of the case The doctnne of "the 

law of the case" prohIbIts Issues whIch have been deCIded m a pnor appeal from bemg rehttgated 

m the tnal court m the same case 5 Am Jur 2dAppeliate Revlew § 605 (1995) The law of the case 

applIes both to those Issues explIcItly deCIded and to those Issues whIch were necessanly deCIded 

m the former case Nelson v Charleston & Westeln Carolma Rmlway Co 231 S C 351,357,98 

10 If the charge IS read to encourage mere emotIOn, the charge may run contrary to the 
constItutIOn "The objectIves offaIrness and accuracy are more lIkely to be threatened than promoted 
by a rule allowmg the sentence to tum not on whether the defendant, m the eyes of the commumty, 
IS morally deservmg of the death sentence, but on whether the defendant can stnke an emotIOnal 
chord m a Juror " SajJle v Parks, 494 US at 495 See also Boyde, 494 US at 377 ("there IS no 
constItutIOnal reqUIrement of unfettered sentencmg dIscretIOn m the JUry "), Johnson v Texas, 509 
US 350,362 (1993)(same) 
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S E 2d 798,800 (1957) (where Court granted a new tnal In first appeal for errors In the charge, It 

logIcally detenmned tnal court had not erred In refusIng defendant's motIon for a dIrected verdIct 

"for If there had been error In thIs respect It would have been unnecessary to consIder any other 

questIOns"), see also Warren v Raymond 17 S C 163 (1882) (all POInts decIded by the Court on 

appeal, or necessanly Involved In what was decIded, are res JudIcata and cannot be conSIdered agaIn 

In the cause) 11 Ross v Medzcal Unzverszty of South Carolzna 328 S C 51,62,492 S E 2d 62,68 

(S C ,1997) Also, Johnson v Board of Com Irs of Polzce Ins & Annuzty Fund of State, 68 S E 2d 

629,633 (S C 1952) ("[T]he rulIngs In a case even though admIttedly wrong become the law of the 

case and res JudIcata between the partIes), Jenkzns v Southern R Co 145 S C 161, 143 S E 13 

(1927)( applIcatIOn for an InjUnctIOn was refused on the ground that the InItIal deCISIOn In the first 

appeal was "not only res adjudIcata as between the partIes, but IS the law of the case,' nght or 

wrong," even though earlIer deCISIOn was overruled) 

Retroactlve AppilcatlOn of Rosemond Is Not Requlred 

Further, retroactIve applIcatIOn to collateral cases IS not reqUIred In McCray v State, 287 

S C 160,337 S E 2d 218 (1985), the Court relIed upon Shea v Louzszana, 470 US 51, 105 S Ct 

1065,84 LEd 2d 38 (1985) and Solem v Stumes, 465 U S 638, 104 S Ct 1338, 79 LEd 2d 579 

(1984) to conclude that a state court deCISIon dId not have retroactIve applIcatIOn Although the later 

InterpretatIOn of the deCISIOn as beIng grounded In the federal constItutIOn and subject to retroactIve 

11 21 C J S Courts § 143 (1990) (" [aJn adjudzcatzon on any poznt wzthzn the zssues presented 
by the case cannot be conszdered a dzctum and thzs rule applzes as to all pertznent questzons 
although only InCIdentally Involved, whzch are presented and deCIded In the regular course of the 
conSIderatIOn of the case, and lead up to the final conciuszon and to any statement In the OpInIOn as 
to a matter on whIch the deCISIOn IS predIcated ") (EmphaSIS added) Ross v Medzcal Unzverszty of 
South Carolzna 328 S C 51, 62, 492 S E 2d 62, 68 (S C ,1997) 
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treatment, the McCray decIsIOn stood for the general proposItIOn concermng non-retroactIvIty as a 

matter of state procedure 

Subsequently, the Court m Talley v State, 371 S C 535, 541, 640 S E 2d 878, 880 - 881 

(S C ,2007), addressed the mapplIcabIlIty of retroactIvIty of decIsIOns The Court looked to both 

Teague v Lane 489 U S 288, 109 S Ct 1060, 103 L Ed 2d 334 (1989), and State v Jones 312 S C 

100,439 S E 2d 282 (1994), to determme whether new decIsIOn m the U S Supreme Court should 

be applIed retroactIvely on collateral reVIew m state court The Court concluded that m determmmg 

whether Respondent was depnved of hIs federal constltutIOnal nght to counsel, It was reqUIred to 

follow the Umted States Supreme Court's deCISIOns on retroactIvIty Am Truckmg Ass'ns Inc v 

Smzth 496 US 167, 178, 110 S Ct 2323,2330, 110 L Ed 2d 148, 159 (1990)("In order to ensure 

the umform applIcatIOn of deCISIOns construmg constItutIOnal reqUIrements and to prevent States 

from denymg or curtaIlmg federally protected nghts, we have consIstently reqUIred that state courts 

adhere to our retroactIvIty deCISIons "), see also e g State v Means 367 S C 374,626 S E 2d 348 

(2006) (applymgJones m determmmg State v Gentry 363 S C 93,610 S E 2d 494 (2005), should 

be applIed retroactIvely), State v Hzll 361 S C 297, 604 S E 2d 696 (2004) (applymg Jones m 

determmmg State v Sutton 340 S C 393,532 S E 2d 283 (2000), should be applIed retroactIvely), 

GIbson v State 355 S C 429, 586 S E 2d 119 (2003) (applymg Teague to determme whether 

Sandstrom v Montana 442 US 510, 99 S Ct 2450, 61 LEd 2d 39 (1979), should be applIed 

retroactIvely on collateral reVIew) 

The Talley court determmed that the questIOn of whether a deCISIOn announcmg a new rule 

should be gIVen prospectIve or retroactIve effect should be addressed at the tIme of the declSlon 

Teague 489 U S at 300, 109 S Ct at 1070, 103 LEd 2d at 349 "[A] case announces a new rule 
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when It breaks new ground or Imposes a new oblIgatIOn on the States or the Federal Government 

To put It dIfferently, a case announces a new rule If the result was not dl cta ted by precedent eXIstmg 

at the tIme the defendant's convIctIOn became final" Id at 301, 109 S Ct at 1070, 103 LEd 2d at 

349 (mternal cItatIOns omItted) (emphasIs m ongmal) Talleyv State, 371 S C 535,541,640 S E 2d 

878, 880 - 881 (S C ,2007) 

Here, reconsIderatIOn of the ments withm the dIrect appeal m Hughey m lIght of Rosemond 

IS not reqUIred and need not be gIVen retroactIve effect Plamly, the Hughey dIrect appeal became 

final fir retroactIvIty purposes when the remIttItur was entered ( or when certwran was demed for 

federal habeas corpus purposes) The change represented by Rosemond was plamly not dIctated by 

the precedent at the tIme of Hughey's case because Hughey expressly deCIded otherwIse As such 

we respectfully submIt that the mtervemng deCISIOn m Rosemond has no Impact on the present Issues 

m Hughey's case wIth respect to Issue three and four 

Further, It must be noted that m overrulmgHughey, the Supreme Court dId not conclude that 

postconvictIOn relIef should be granted based upon the partIcular clmm that counsel was meffectIve 

for fmlmg to object to a SImIlar sentence m the penalty phase mstructIOn ThIS Court expressly 

declmed to address the actual Issue To the contrary, It only chose to address the pnor precedent m 

Hughey Thus, postconvictlon relIef IS not mandated by thIS mtervemng deCISIOn 

To hold otherwIse would undermme finalIty m cnmmal procedures unnecessanly 12 See 

12 In Anderson v Leeke, 271 S C 435,441-442,248 S E 2d 120, 123 (S C ,1978), the Court 
stated 

Most of what Mr JustIce Harlan saId m hIS separate opmIOn m Mackey V Umted 
States, 401 US 667,91 S Ct 1160, 1179,28 LEd 2d 404 (1971), WIth respect to 
collateral relIef from a cnmmal conVIctIOn, IS applIcable here 
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Anderson v Leeke, 271 S C 435,441-442, 248 S E 2d 120, 123 (S C ,1978) Further, It would 

eVIscerate a senes of precedents concernmg meffectIve assIstance of counsel claIms concernmg the 

fact that there was no 6th Amendment constItutIOnal reqUIrement to antICIpate changes m the law, 

thereby holdmg tnal counsel effectIve See Gllmore v State, 314 S C 453,445 S E 2d 454 (1994), 

Thomes v State, 310 S C 306,426 S E 2d 764 (1993) (an attorney IS not reqUIred to antICIpate or 

dIscover changes m the law or facts, whIch dId not eXIst, at the tIme of tnal, to render effectIve 

aSSIstance of counsel) 

"FmalIty m the cnmmallaw IS an end whIch must always be kept m plam VIew 
At some pomt, the cnmmal process, If It IS to functIOn at all, must tum ItS 

attentIOn from whether a man ought properly to be mcarcerated to how he IS to be 
treated once convIcted Iflaw, cnmmal or otherwIse, IS worth havmg and 
enforcmg, It must at some tIme proVIde a defimtIve answer to the questIOn 
lItIgants present or else It never proVIdes an answer at all Surely It IS an 
unpleasant task to stnp a man of hIs freedom and subject hIm to mstItutIOnal 
restramts But thIS does not mean that m so domg, we should always be haltmg or 
tentatIve No one, not cnmmal defendants, not the JudICIal system, not SOCIety as a 
whole IS benefited by a judgment provIdmg a man shall tentatIvely go to JaIl 
today, but tomorrow and every day thereafter hIS contmued mcarceratIon shall be 
subject to fresh lItIgatIOn on Issues already resolved 

A rule oflaw that faIls to take account of these finalIty mterests would do more 
than subvert the cnmmal process Itself It would also senously dIstort the very 
lImIted resources SOCIety has allocated to the cnmmal process WhIle men 
languIsh m JaIl, not uncommonly for over a year, aWaItmg a first tnal on theIr 
guIlt or mnocence, It IS not easy to JustIfy expendmg substantIal quantItIes of the 
tIme and energIes of judges, prosecutors, and defense lawyers lItIgatmg the 
valIdIty under present law of cnmmal conVIctIOns that were perfectly free from 
error when made final (CItatIon omItted) ThIS dram on SOCIety's resources IS 
compounded by the fact that Issuance of the habeas wnt compels a State that 
WIshes to contmue enforcmg ItS laws agamst the successful petItIOner to relItIgate 
facts buned m the remote past through presentatIOn of WItnesses whose memones 
of the relevant events often have dImmed ThIS very act of trymg stale facts may 
well, Iromcally, produce a second tnal no more relIable as a matter of gettmg at 
the truth than the first" 

Anderson v Leeke, 271 S C 435,441-442,248 S E 2d 120, 123 (S C ,1978) 
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CONCLUSION 

For all the forgomg reasons the PetItIOn for Wnt of Certwran Should be granted, the 

Judgment vacated to the extent It granted re-sentencmg and the applIcatIOn for post-convIctIOn relIef 

must be ordered demed m Its entIrety 

January 12, 2011 
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